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FREEDOM OF CONTRACT IN SALE OF GOODS LEGISLATION. 

By 

V. RaMESESHAN, M.A., M.L., 

Lecturer in Mercantile Law, University of Madras. 

The Sale of Goods Act was the product of law- — gives trained in laissez-faire 
philosophy and it bears substantial evidence of their allegiance to that theory of 
Social and Economic Organisation. The statutory provisions are applicable in crucial 
matters like the conditions in a contract of sale of goods only in absence of terms 
in the bargain of parties to the contrary. In a closely related field, namely, in the 
field of hire-purchase, however which has been the subject of legislation in England 
in this century against the background of a changed social philosophy, we find res- 
trictions on these very same matters upon the power to contract out of its provisions. 1 
This freedom under the Sale of Goods Legislation of the parties is particularly out of 
place in the modern days of adhesion contracts in which the bargaining power of 
one of the parties is ex hypothesi unequal to that of the other party. One of the 
■chief weapons in the armoury of the Courts, in the absence, of specific legislation to 
mitigate, if not to undo altogether, the mischief of such contracts, has been the doc- 
trine of fundamental obligation. 2 In the case of contracts of sale of goods, two or 
three matters must be held to be fundamental and falling out of patties’ power to 
bargain, which, if such contracts are made on a mass scale and therefore become 
subject to the defects of adhesion contracts, can be effected only be means of such a 
doctrine. The alleviation even by such a doctrine is rendered all the more difficult 
by the presence in the existing Sale of Goods Legislation of a clause providing, such 
. power in the parties to bargain away even those matters. From what follows the 
need for a change in the law will become apparent. 

Condition as to title. 

A contract of sale of goods is, as per the definition 3 , a contract whereby the seller 
iransfers or agrees to transfer the property' in' goods to the buyer for a price. And 

1. Hire-purchase Art, 1938. 

2. This doctrine, is, by now in the West, a judicially recognised subject of controversv, if not 
•of importance, in its own right. Cf., The Swiss Atiantiquc Case, (1966) 2 W.L.R. gpi (H.L.). In 
India it has not been fully explored, though the possibilities seem to be quite assuring. Sec mv 
-articlc. Fundamental obligation and the Indian Law of Contract, in the Journal of the Indian Law- 
Institute, (1968) Vol. to, p. 331. 

3. In section 4 of the Sale of Goods Act, 1930. 
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property means according to section 2 (11) a general property in goods and not merely 
a special property. In other words, under a contract of sale of goods, it is of the 
essence of the transaction that there should be a transfer of ownership of the goods 
from the seller to the buyer. It is pertinent to observe here that such a transfer of 
ownership lies at the root of the transaction and cannot be considered merely to be 
a necessary and implied condition of the contract. Yet this is what the Sale of 
Goods Act says in section 14 (a) which reads as follows : 

:t In a contract of sale, unless the circumstances of the transfer are such as tc 
show a different intention there is, 

(a) an implied condition on the part of the seller that in the case of a sale, he 
has a right to sell the goods and that in the case of an agreement to sell, he will have a 
right to sell the goods at the time when the property is to pass : ” 

And although this is stated to be a condition which is a stipulation “ essential 
to the main purpose of the contract the breach of which gives rise to a right to treat 
the contract as repudiated” 3 , the buyer cannot reject the goods and repudiate 
the contract in case of breach of the condition under two sets of circumstances r 

(1) Where the contract of sale is not severable and the buyer has accepted the 
goods or part thereof: 

(2) Where the contract is for specific goods the property' in which has passed 
to the buyer. 4 5 

Property in specific goods passes under normal circumstances to the buyer when 
the contract is made, and it is immaterial whether payment of the price or delivery 
of goods or both is postponed. 6 Under the above provisions, suppose there is a 
contract of sale of a motor car, the title to the car passes to the buyer from the 
moment of the making of the contract. After he receives delivery' of the car, suppose^ 
it is found that it was a stolen car and the seller had no title to it, the buyer cannot 
repudiate the transaction but has merely to seek damages from the seller as if there 
has been breach of merely a warranty' and not a condition. Apart from this, there is 
also the freedom given to the parties in section 14 to exclude this condition altogether- 
Hence under the present position, a seller may exclude his liability for lack of his 
title to the goods, although he purports to transfer such title under his contract. . ■ 

Cheshire and Fifoot have drawn attention to this anomalous position under 
the Enslish Sale of Goods Act on which our Indian enactment is based . 7 The learned 
authors have pointed out the inadequacy of the law and also urged that the condi- 
tion as to title cannot be contracted out. They observe that to suppose that a 
clause in a contract of sale of goods can absolve the seller from his obligation to 
convey title would be “to admit a hopeless incongruity'. On the one hand he would 
be promising to sell the goods, and on the other insisting that he was not passing the 
property and therefore not making a sale." Mr. A. H. Hudson has however raised 
at least three objections 8 to the argument of Cheshire and Fifoot. . 

4. Section 12 (2). 

5. Section 13 (2). 

6. Section 20. 

7. Cheshire and Fifoot. Law of Contract, 6th Edn., page 1 ' 7 . . 

8. (1957) 20 Mod. L. Rev. 236 ; (1961) 24 Mod.L. Rev. 690. 
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First, Cheshire and Fifoot have relied on Rowlatid v. Divall 9 for their theory but 
that case did not decide that the condition as to title could not be contracted out and 
that was not the question in issue. Rather Scrutton, J. recognised in his judgment in 
that case the possibility of such exclusion, when he observed that the buyer would 
demand a return of the purchase price, “ unless he has with knowledge of the facts 
held on to the bargain so as to waive the condition.” 10 

Second, since a contract of sale of goods can be absolute or conditional 11 a 
seller can aver, under his contract that property may pass but refuse to guarantee 
that it will, “why should not a contract be a contract of sale within the Act simply 
because the seller’s offer was, * I will sell you this car which I believe to be mine : 
but if I should prove to have no title to it, you shall not be entitled to sue for me 
for return of the price or damages ?” In such a case the contract can be an 
c: emptio spei ” the purchase of a chance of obtaining the goods. 

Third, the argument of Cheshire and Fifoot seems to run contrary to a fairly 
considerable body of authority both pre and post Act cases and opinion of text-writers 
as well as the opinion in other jurisdictions. As examples of the former, Eichhloz 
v. Bannister 12 , and Niblett v. Confectioners Materials ls , and the opinions oF 
Chalmers 14 zndBenjamin 15 , are cited. Authorities from the U. S. as well as Australia 
are also cited in support of the view that exclusion of the condition as to title is 
permissible in a contract of sale of goods. 

In the face of such sharp difference of opinion in England, the position in India 
is not any the less confusing. There seems to be the authority of Dorab Ally v. AbdooT 
Aziz 16 , which lays down that there is no warranty of title in the case of sales by 
pawnbrokers of unredeemed pledges . Further, in Radha Krishan v. Ganga Bizhan 1T . 
the plaintiff purchased certain ornaments from the defendant which were subsequently 
held by a criminal Court to be stolen property ; as a consequence the plaintiff was 
deprived of the ornaments under the orders of the criminal Court. Plaintiff brought 
thereupon a suit against the seller defendant for the price of the ornaments. On 
the suit being dismissed by the trial Court, as there was no evidence other than the 
judgment of the criminal Court to prove that the ornaments were stolen property, 
the Lahore High Court in revision held that “ the onus is on the seller to prove his 
title 18 because of the implied warranty in section 109 of the Contract Act. Hence 
the case was remanded to the trial Court which was directed to give the seller 
opportunity to adduce evidence in support of his title. This is a short judgment and 
we cannot seek much guidance from it. We can perhaps infer that if the seller did 


9. (19=3) 2 K- B - 5°°- 

10. At page 505. 

ix. i.e. under the Statute, see section 4 (2) of the Indian Act. 

12. (1864) 17 C.B. (N.S.) 708. 

13. (1921) 3 K.B. 387. 

14. Sale of Goods (12th edn.), page 52. 

15. Sale (8th edn.). 

16. (1877-78) I.L.R. 3 Cal. 806. 

17. (1925) 86 I.C. 1020. 

18. ibid at page J020. 
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not prove his title, the buyer could repudiate the contract on the ground that there 
was a fundamental breach although presumably he had had some use of the goods 
before being deprived of them for lack of seller's title to the goods. We can only 
suggest that in view of its likely abuse in adhesion contracts, this freedom to exclude 
condition as to title given under the existing legislation, must at least be restricted 
by providing, for example, that sufficient notice of the exclusion, if any, must be given 
to the buyer by bold type letters or otherwise. 


Condition as to correspondence of goods with their description 

in the contract. 


Section 15 says where there is a contract of sale goods by description, there is 
an implied condition that the goods shall correspond with the description. It is 
recognised to be a condition which goes to the root of the contract and the breach 
of it entitles the buyer to reject the goods. The oftquoted observation of Lord 
Abinger in Chanter v. Hopkins 1 *, puts the matter in an expressive manner: “If 
you contract to sell peas, you cannot oblige a party to take beans." 

But the matter for enquiry here is whether (1) this condition can be excluded by 
contract, and (2) whether it sinks to the level of a warranty as per the provisions of 
section 13 (2) already quoted.(See note 5). 

Prima facie, as this is stated to be an implied condition in the section, it can be 
excluded by an express term in the contract. But it has been recognised in England 
to belong to the case of the contract 20 and cannot possibly be excluded. That 
is, notwithstanding any express provision in the contract, a buyer will have his rights 
against the seller in case the goods do not correspond with their description in the 
contract. There seems to be no authority on this aspect of the question in India 
except for one solitary exception. In Bombay-Baroda and Central Indian Railway v. 
Firm Nihal Chand Jagan Nath- 1 , the Lahore High Court allowed the seller to go 
without liability for lack of correspondence of the goods with the description be- 
cause “ although the company (seller) intimated that they believed the goods to .be 
of mild steel, they did not wish to give any guarantee and made it clear that if it 
turned out to be a case of misdescription, they would not be liable for damages. 
In the circumstances it must be held that the plaintiffs took delivery of the goods 
at their own risk. 22 

But as regards the latter question, namely, whether such a condition sinks to 
the level of warranty as per section 13 (2) in much the same fashion as other implied 
conditions, we have the authority of the Calcutta and Madras High Courts for the 
proposition that it does not so sink merely on the ground that property in a contract 


19- O838) 4 M. and W. 399. 

_ r°- „ r - contra ct, (1956) 19 Mod.L.R. 20 and Guen-Fundamental Breach of 

Contract, (1901) 77 L.Q.R. g8. 

21. (1941) 192 I.C. 173. 

C2. ibid at page 176. 
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for sale of specific goods has passed to the buyer. In Mitchell Reid & Co. v. Buldeo 
Doss Khettry 23 , the Calcutta High Court held that if the goods are not in accordance 
with the. description in the contract, the buyer is entitled to reject the goods, whether 
the property in them has passed to him or not. . In a more recent case 24 , Mr. Justice 
Ramachandra Iyer (as he then was) pertinently observed: “the passing of property 
in the goods is not the test of this right (of the buyer to reject the goods in case the 
goods are not of the contract description) if the goods do not conform to the descrip- 
tion, there is no performance of the contract at all the default of the seller goes 

to the root of the transaction." 

The buyer will however loss his right to reject the goods although they are 
not according to contract description, if he accepts or can be deemed to accept the 
goods. As per section 42, he is deemed to have accepted the goods either when he 
intimates to the seller that he has accepted them or when on receiving delivery of 
the goods he does any act in relation to them which is inconsistent with the ownership 
of the seller or when after the lapse of a reasonable time he retains the goods without 
intimating to the seller that he has rejected them. And on the facts of the case in 
National Traders v. Hindusthan Soap Works-*, it was in fact held that the buyer was 
entitled only to damages and not to a refund of the price as he had accepted the goods. 


In summing up the points made in the above discussion, we find that the two 
sets of obligations cast upon the seller under a contract of sale of goods are the sine 
qua non or such contracts. If the evil of adhesion contracts lies in the abuse of the 
party in superior bargaining position of his power to extract maximum conditions 
of non-liability from the other, the minimum safeguard in favour of the latter that 
the law can provide is to prescribe such obligations to be beyond the pale of negotia- 
tion by the parties. In any reform of the Sale of Goods Legislation, the need to cate- 
gorise these obligations on the part of the seller as fundamental would seem to be 
imperative. And such a reform will fill up a lacuna in the present law of sale of 
goods which is all the more significant in that in other fields like law of carriage 
and bailment there has already been laid down minima of liability which cannot 
be contracted out. 25 - 1 . 

On this subject we may very well take the cue from the development in the U. S. A. 
where the Uniform Commercial Code adopted in a number of states (now section 
2.302 of the Code) empowers a Court to refuse the enforcement of a sales contract 
where it finds the contract or any clause therein to be unconscionable at the time it 
was made. This is by far the most controversial provision in the entire code as it 
violates the principle of freedom of contract and strikes at the security of transac- 
tions by allowing the Court to remake a contract. On the other hand, the 
protaganists have supported it on the very same ground of freedom of contract by 


23. (1888) I.L.R. 15 Cal. 1. 

24. National Traders v. Hindusthan Soap Works , (ig6o) 2 M.L.J. 195 : A.I.R. 1959 Mad- 
1 12, 116. 

25-1. Carriers Act (III of 1865), sections 6 and 8, Carriage of Goods by Sea Act, 1925, section 8 
and Article III (8) of the Schedule, Indian Railways Act,' 1890, section 73. Carriage by Air Act,- 
1932, Schedule I, Rule 32, 
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pointing out that it applies only where the element of free choice is absent and that 
it will contribute and not hinder the freedom of contract in that the 'private autonomy’ 
•of contracting parties will be kept within bounds.® If we cannot bring ourselves 
to bear the shock of such a sudden and far-reaching change in our law, trained as 
we are in the traditions of strict adherence to freedom of contract, we should at least 
make a beginning, here and now, to lay down the obligations above stated as funda- 
mental in suitable statutory provisions. 


2. ' “ Unconscionable contracts under U.G.C.” (1961) Ur ( iv. Pa.L.R. 401 citing F. Kessler — 
•Contracts of Adhesion — * Some thoughts about the Freedom of Contract’, (1943) 43 CoI.L.R. 659, 
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THE PROBLEM OF SOVEREIGNTY IN OUTER SPACE 
AND CELESTIAL BODIES. 

By 

V. G. Goswami. m.a.. llm. Advocate. 

The present century has seen two related developments of outstanding impor- 
tance to the future of humanity. One is the arftazingly rapid advance in science and 
technology : the other almost equally remarkable, is the growth of the willingness 
of Governments to undertake projects involving research and production on a 
-stupendous scale. In view of these developments the possibility that space travel 
may become a reality within a few decades cannot be lightly dismissed, and interest 
in what would be mankind’s greatest adventure has recently been stimulated by the 
work on high altitude rockets and by the announcement that artificial satellites are 
to be launched during the International Geophysics! Year. 1 2 

The space science has turned the dreams of men to fly in sky, true. The space 
scientists have contributed much in this field. They have enabled men to penetrate 
.greater and greater distances into space beyohd the earth’s atmosphere and have 
opened the way for the use of Outer Space for scientific purposes and telecommuni- 
cations by means of rockets and artificial satellites equipped with scientific instru- 
ments and even by manned rockets. Indeed, they have brought within contemplation 
the landing of man on other planets. 3 

Since the sounding rocket is relatively small and inexpensive, it gave developing 
nations an opportunity to participate in space research without economic hardship. 
At present more than 70 nations participate in some form of space activity construc- 
tion of flights equipments and vehicles, operation of grount stations, or training of 
technicians for projects 3 . India with its Thuihbu arange is participating in space 
-experiments with U. S. National Aeronautics afld Space Administration. It may be 
recalled that the United Nations adopted a resolution sponsoring Thumba Equa- 
torial Launching Site as an international range for scientific research open to all U.N- 
member states 4 5 . It is worth noting that the Prime Minister of India agreed to provide 
international research facilities at Thumba site which has begun functioning 
regularly. 

Some years ago what was only talked about in legends has proved to be reality 
and who knows what is still in abeyance may not come to be a fact within a few de- 
•cades. The Soviet Union and the United States have launched manned vehicles 
with marked success in the field of space exploration. The nature of recent develop- 
ments and projects indicated a shift towards difeet planetary activities. The aim 
is to explore Moon, Mars and Venus and to piit man on the moon by 1969. 3 


1. D. R. Bates, in foreword to ‘ Space and Exploit' 0 !! ’ 0959 )- 

2. Prof. Brierly, ‘The Law of Nations’, page 219. 

3. tV. A. Swartworth; * NASA Spurs Worldwide Co-operation in Space Research’. 
-American Reporter, 17th January, 1968, page 8. 

4. American Reporter, 31st January, 1968, page (• 

5. Imre Csabafi and Savita Rani, ‘ The Law of Celestial Bodies’ 61 . J.I.L., April, 1966, page 193. 
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It is remarkable that landing men on the moon this year has proved to be the 
greatest and most daring scientific feat yet in history. This great achievement 
of the United States has been hailed around the world as a triumph for all mankind. 

Eight days of triumph for manking ”, as one newspaper described the Apollo 
11 mission, had a fitting climax on 24th July when the men who left their mark on 
the moon returned to earth in the view of a global television audience and a well 
done reception from President Richard M. Nixon. 6 He termed their moon expedition 
as the greatest work in the history of the world since creation and said that as a resul* 
of what happened in this week the world is bigger, infinitely. 7 ' 

The Prime Minister Indira Gandhi paid tribute to the spat e men and said 
‘‘Armstrong and Aldrin, who walked on the moon, are delegates of the irrepres- 
sible spirit or man the spirit which discovered fire and thought, song and science, 
the spirit which crosses oceans on a bundle' of reeds and leaps from one celestial 
body to another in a small vehicle of its own making.’’ She further added: “Let us 
direct this power of man which soars starward into strengthening the bonds of 
peace and brotherhood on earth." s 

The triumphs of human spirit over nature by means of space instrumentalities 
tend to revolutionize the thinking of men on cur planet. The launching of the 
maiden sputnik was considered to be the beginning of new challenges, new problems- 
and new prospects for human civilization. The launching of earth satellites and 
space rockets has it repercussions on International Law. A new concept has e\ olved 
the ‘Law of Outer Space’ 9 

Space research has slowly advanced from the stage of exploration of outer space 
to that of military exploitation. The conqueror of space may become the conqueror 
of the whole universe. Thus there started race and rivalry between the Space 
Powers. As a result, international jurists contemplated feax of cosmic war. 10 
Outer space would be one more arena for virulent forms of nationalism, powerfully 
reinforced by the clash of ideologies, suspicions, ever greater militarism and perhaps 
in the end world v T ar third. 13 

The advent of space exploration gave rise to a number of problems, such as the 
limits of national sovereignty' in outer space above a country s territory and its 
territorial waters : liability for the damage or injury, and even such highly proble- 
matic questions as to the correct behaviour to be adopted towards any r living beings 
.which man might meet on the moon. 12 Dr. Jenks classifying such problems in 
three groups also termed, relations with intelligent life encountered in other worlds 
as one of the remote problems. 33 

■ Moreover, the problems such as definition of Outer Space, the limit of Air 
Space, fixing of boundary line between the two the formulation ofJaw applicable t o- 

6 . American Reporter. 2nd August, 1969, page 3 - * 

7. Ibid. 

8. National Herald. 22nd July , ig 6 g. page I o. 

9. G. OsnitsLava; * Legal Aspects ofthc conquest of Space 5 Rcsicu of Contemporary Latr^. 
December, i960, page 51. 

10. B. Cheng: * The United Nation' and Outer Space ’ 14, C.L.P., page 24. 

ix. Bloomfield: ‘Outer Space and International Co-operation’, International Organisation, 
Summer 1065, page 605. 

12. G. Osnitskava, loc, cil. pp. 51-52. 

13. * Common Late of Mankind ’, (1958) pages 388-401. 
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outer space and the problem of compensation to third states are also knocking at 
t he doors of jurists for their best and just solutions. 

After the achievement by the United States in the field of space exploration, the- 
problem of sovereignty over moon is apt to rise as the space men have marked their 
footprints on the soil of the moon for the first time in the history of mankind and- 
have placed the flag of the United States on the moon. Time alone can show 
whether American Government will stake a claim of sovereignty over moon by the- 
well-known theory of Flag symbol in international law. 

The present article is an attempt to examine the cardinal problem of sovereignty 
in its different aspects. The main questions in this sphere are as to how far State 
sovereignty extends in Outer Space ? What is Outer Space ? What are the criteria 
to limit territorial Air Space in Outer Space ? Where does Outer Space begin from ?' 
Where should a boundary line between Air Space and Outer Space be drawn ? 
What are the views of International Jurists in this respect ? What are the views of 
Space Powers on this issue ? What does the state practice, if any, of the United 
States, the Soviet Union and the smaller countries show ? How far International 
Space Treaty has solved the problem in question ? How far has the United Nations 
succeeded in keeping Outer Space and Celestial Bodies immune from the concept 
of State sovereignty ? 

The Space age may be taken to have commenced on 4th October, 1957, when 
the first satellite was launched by the Soviet Union and since then a number of satel- 
lites have followed. The United States has won the space race to the moon. It is 
expected that whatever benefits will come from the moon programme, they will 
reach every nation of the w T orld and would prove to be to the advantage of the whole 
mankind. The space research is going on and other planets are also the object of it, 
more particularly the Mars. 

Before the day when the flight above the earth's surface became a reality it was 
generally believed that Air Space was free for peaceful uses. Grotius refers' inci- 
dently to the air and seems to suggest that in his opinion it should be linked to open 
sea and be incapable of appropriation. 14 . 

The opposite view is that the subjacent state has an absolute right of sovereignty 
over the entire superincumbent aerial domain without regard to height. 16 Some- 
writers maintain the general principle of the freedom of air< : some others allow the. 
subjacent state a certain right of control for purposes of protection and conservation! 
upto a certain height or inverting the order maintain the right of control for purposes 
of conservation as the general rule subject to the right of innocent passage. Among 
the exponents of this view are, Eauchile, Rolland,. Garies, Oppenheim and many 
others. Perhaps a majority of recent w'riters adopt this general view of the right of 
the states over Air space. 10 The Air space is within the sovereignty of the state 
subject to a servitude of innocent passage for foreign civil but not military air craft. 1 ' 
But these theories as to Air space have tended to become outmoded in recent times - 
The concept of full and absolute sovereignty of each state in the Air space above its 
territories found universal agreement after the First World War. 18 

t — _ — _ — — — 

14. Oppenheim: 'International Lav.-’, Vol. i, page 517. 

15. J. W. Garner, ‘ Recent developments in International Law ’ (1925), page 145. 

16. J. W. Gamer: Ice. cit., page 147. 

17. Oppenheim, he. cit. p. 518. 

18. Kuhn: 34, A.J.I.L. (1904) page, 104. 

s j— 2 
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An appreciable amount of literature on space law has considered the question of 
the extent of sovereignty as a cardinal problem of the day. As a point of departure 
•for such discussion is usually the existing law relating to sovereignty in the Air 
■space under the provisions of the municipal legislation of at least fifty countries 19 
and under the terms of International Conventions concluded at Paris (1919) and 
•Chicago (1944) it is recognized that a State has complete and exclusive sovereignty 
•over the Air Space above its territory. 20 This recognition has crystahzed into a 
•rule of customary International Law. However, the difficulty is to determine the 
meaning and extent of the word ‘Air space’ 21 on which the question of sovereignty 
•depends. 


The Opinion of International Jurists as to criteria to determine Boundary 
Line between Air Space and Outer Space. 

One school of thought interprets Air Space in terms of ‘ aerodynamic lift’ and 
maintains that a State may claim sovereignty over the height upto which air craft 
nan ascend. Cooper points out “After many years of careful research, I am 
convinced that the term ‘ Aii Space’ as used in Paris Convention, was there meant 
to include only those parts of the atmosphere above the surface of the earth where 
.gaseous air is sufficiently found dense to support balloons and airplanes, the only 
type of aircraft then in existence.’’ 22 Such height would be not more than 20 miles. 
As far as performance of the existing conventional aircraft is guide to the definition of 
Air Space, the term 4 Jet’ which makes more efficient use of air as is available, can 
breathe at greater height than jet or piston engined aircraft, but 25 miles is probably 
the outside limit of effective aerodynamic lift. 

This theory stems from a recognition of the fact that until the launching of the 
first sputnik, customary and conventional Jaw of the air had been developed exclu- 
sively in relation to flight of aircraft and that despite the flight of a few V. 2’s prior 
to the drafting of the Chicago Convention, the existence of rockets and satellites in 
the Air Space had neither been provided for nor envisaged. 

The merits of such a common sense approach are quite evident. However, 
it fails to offer a sufficiently precise criterion for drawing^ the line in Air Space and is 
rendered less useful by the hybrid craft as the X-15 which possesses characteristics 
of both, aircraft and spacecraft and can attain a height of upto 47 miles. 23 'It 
is also unlikely that States will be content to restrict their claims to sovereignty to 20 
miles when they might claim substantially more without unduly interfering with 
exploration of outer space by other States. Thus a State might claim the lowest 
height at which it was possible to put a satellite into orbit (about 70-100 miles.) 21 

Other factors which might induce a State to claim sovereignty above 20 miles 
would be the increasing ability of States to exercise effective control over greater 


19. Haley, ‘Survey oflcgal opinion on Extra Terrestrial Jurisdiction’ Proceedings of III Collo- 
quium on the Law of Outer Space (1960) pages 54-87. 
so. Chicago Convention (1944) Article 1. 

ai - J • P - Mcmahon, ‘ Legal aspects of Outer Space ’ J 5 .Y.I.L. (1962), page 340. 

22. Cooper, ‘ Flight, Space and the Satellites ’ I.C.L.Q.. (1958) pages 82-91. 

S 3 - * Draft Code of Rules on Exploration and Uses of Outer Space ’ in David Davies Memorial 

Institute of International Studies (1962) page 8. Survey of Legal Opinion on Extra Terrestrial 
Jurisdiction Proceedings of III Colloquim on the Law of Outer Space { 1960 ). page 38. 

24. Ibid page 6. , 
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heights and that Air Space only begins to lose its character as a continuous medium 
when a height of 50-55 miles is reached 25 . 

A number of writers invoking what they call the natural interpretation maintain 
that Air Space is synonymous with ‘ atmospheric space’ and includes any space where 
air is to be found. This approach has been suggested by Professor Goedhuis in his 
article 1 Some trends in political and legal thinking on the conquest of Space’ published 
in April, 1962. Writers who share the opinion of the writer of this artticle that Air 
Space in the International Conventions and National Laws, is synonymous with 
atmospheric space, include Mayer, W.H. Prince of Hanover, Aaronson, Jenks, Pepin 
and Cheng. 1 

The above approach which seeks to interpret AirSpace in terms of atomosphere 
rather than in terms of aircraft, is open to several criticisms. 

(a) One cannot place exclusive emphasis on the natural meaning of the 
word ‘Air Space’ without any reference to the actual context in which the word has 
been used for the past 40 years. Fitzmaurice points out that particular words and 
phrases are to be given their normal, natural and unstrained meaning in the context 
in which they occur. It can only be displaced by direct evidence that the terms used 
-are to be understood in another sense than the natural and ordinary one. 2 The 
context in which the word was employed during this period in International Conven- 
tions, Customary and National Legislation, clearlyindicates that it was used in rela- 
tion to the flight of aircraft. To extract the term Air Space from such a context and 
to inflate it to prevent height upto the limit of the atmosphere is to give it wholly 
an artificial meaning. 

(b) The natural geographical links are not necessarily juridical links, even 
though a natural link may somet : mes be one factor, inter alia, for putting forward a 
■claim to sovereignty, for example the territorial sea and the continental Shelf. 3 

(c) As traces of air may be found in the atmosphere upto 10,000 miles, 
where is one to draw the fine?. If such a theory allows the fine to be drawn any- 
where between 100 and 10,000 miles, it becomes so accommodating that it ceases to 
have any recognizable identity. 

(d) Such an approach implies that every satellite that has been launched vio- 
Jated and continues to violate the Air Space over every country through which it 
passes. Yet not one State has protested or reserved its position on this matter; 
on the contrary both individually and collectively, they have propounded the view 
that outer space is free for the use of all states and its exploration is not to be 
paralysed by the veto of any one State . 4 

A third approach, representing an even more exaggerated view than the one 
above maintains that State sovereignty extends ‘ usque ad infinitum .’ s 

Such a view may be more accurately characterised as * usque ad absurdum' 
as Dr. Jenks submitted that the upward extent of territorial sovereignty is not un- 
limited. He rightly observed the difficulties: “ There are, however, more fundamental 

25. A. G. Haley, ‘ Survey oflegal opinion ’ loc. cit. p. 6. 

1. J. F. Mcmohan, loc. cit. B.Y.I.L. 1962, page 341. 

2. ‘ The Law and the Procedure of the I.C.J. ’ B.Y.I.L. (1957), page 211. 

3. Lauterpacht, ‘ Sovereignty over Submarine Areas ’ 27 B.U.I.L. (1950) pages 385, 386. 

4. J. F. Mcmahon, loc. cit. page 342. 

5. Milde, ‘ Considerations on legal problems of space above National Territory ’ reprinted in 
T-cgal Problems of Space Exploration — A symposium, page 1107. 
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difficulties. The first is that any projection of territorial sovereignty into space 
beyond the atmosphere would be inconsistent with the basic astronomical facts. 
The revolution of the earth on its axis, its rotation around the sun and the motions 
of the sun and planets through the galaxy, all require that relationship of particular 
sovereignties on the surface of the earth to space beyond the atmoshphere is never 
consistent for the smallest conceivable fraction of time, such a projection into space 
of sovereignties based on particular areas of the earth’s surface would give us a 
series of adjacent irregularly shaped cones with a constantly changing content. 
Celestial bodies would move in and out of these cones all the time. In these cir- 
cumstances the concept of space cone of sovereignty is meaningless and dangerous, 
abstraction. The second difficulty is that missiles, space stations and space ships 
moving in space would be constantly changing their positions in relation to subjacent 
territorial sovereignties at such high speed that whatever relationship of control might 
subsist between earth and such objects in space would have no territorial aspect 
analogous to the control exerted by a State in its Air Space or territorial waters — 
by reason of the astronomical facts — space beyond the atmosphere of the earth is 
and must always be ‘a res extra commerciun i’ incapable of appropriation by the- 
projection into such space of any particular sovereignty based on a fraction of the 
earth’s surface.” 6 

Thus this view is contrary to astronomical facts and it is also contrary to any 
meaningful concept of sovereignty and contrary to State practice. 7 

Some thinkers namely. Cooper 8 and Kopal 9 proceeding by the analogy to the 
law of the sea, suggest the drawing of several lines rather than one. It has been 
proposed that a State should exercise full sovereignty upto the height to which air- 
craft can ascend ; that then there should be a second area of upto 300 miles, designated 
as a ‘ continguous zone’ and allowing for a right of transit through this zone for all 
non-military flight instrumentalities and that finally there should be Outer Space- 
free to all. More recently it has been suggested 10 that there be established a 
* neutral zone’ between the upper limits of Air Space and the lower limits of Outer 
Space to be known as * Neutralia’ in which the right of innocent passage would be 
recognized. Such an attempt to divide space up into sectors and zones would seem 
to be too impracticable and artificial to commend itself. 

Many other proposals have also been made. They suggest more or less arbit- 
rary criteria. One may note the suggestion that sovereignty should extend as far 
out as the subjacent State could exercise effective control. 11 

This theory is open to certain criticisms. The main one levelled against it is that 
under this theory there would be not one single boundary but several boundary lmes^ 
since some States were more technically proficient than others and secondly that the 
boundary would keep going up as science ad ded new techniques for controlling spac e 

6. Dr. Jcnks, ‘International Law and Activities in Space’s I.C.L.Q.. pages 1 03-104. 

Dr. Jenks, Common Law of Mankind * pages 389-390. 

7 - T.'F. Mcmahon, loc, cit. pages 342-343. 

8. * Legal problems of upper space * Proceedings of American Society of International Law, 1956"- 
page 91. 

9. 4 Sovereignty of States and the legal status of Outer Space’ Legal problems of space explora- 
tion — Asymposium, page 1122. 

10. Hyman, * Sovereignty over Space ’ III Colloquium on the Law of Outer Space, page 33. 
Newyork Times, 16th April, 1961. 

11. Kovalev and Gheprov, ‘ArtiGcial Satellites and International Law.’ The Soviet Year 

book of International Law (ig68) Summary in English, pp. 145-148. . • 
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activities: For these reasons the proposals seems unlikely to be acceptable to many 
StEtSS ^ “ 

The next proposal suggesting a slight modified criterion has been advocated 
that? the so-called Karman Jurisdiction fine which would extend *Pto atout 53 
mdes Haley observed, “ As practical guide for space age, the weight of authority 
^ of the sort I have termed the Karman Primary Jurisdiction Line- 

ST 5SX Jurisdiction boundary fall, approximately 275,000 feet 

rata Where aa object travelling at 25,000 feet (7 ton.) per second lores its ae ody- 
1. lift and centrifugal force takes over, the resulting boundary line would be 

about, 53 mi'es^ is that instead of drawing a demarcation line between 

Air and Omer Space, there should be one doctrine, namely freedom of all 

inclusive space subject to agreed restrictions. 

A more sensible approach would be the suggestion that a State should only 

exerl^gntyo^ata— 

be between 70 and ,00 miles ” 

■since the ily ^ reC0 nciied with claims to sovereignty upto the height 

JSS* or even upto 70 miles. This view may be taken as a reasonable 

one ‘ _ . - , rA fhpnries tire -suppose that a demarcation line must be drawn 

Most of the ab—^^o determine wJiere . However the General 

somewhere in space and P reques tedthe U.N. Committee on the Peaceful 
Assembly of the Urn e definition of Outer Space. This issue was included 

Uses of Outer Space of the U.N. Committee 

in the agenda of the Geneva in 1967 in accordance with a 

.a the Peacefu 1 Uses ^^^ sons for the necessity of defining Outer 
suggestion made by stressed that the countries should have a clear idea 

Space, the French represen extra-terrestrial space. He said that the defini- 

? f ,he f 'Sr°sS“ SSSStaTT. Seresls p P f every Siam's security and at 
thf same time should no! hamper Iheir space exploration efforts. 

the problem of Space de soviet representative pointed out the corn- 

aspects of the issue very carefully Thebo P Iaw cxperts appeared 

plicated nature of the problem and obsenudm ^ ^ fe wMier * is 

to be holding opP “‘“ ™ OTpcc Lils of a State's sovereignity in Oute r Space.” 
necessary and possible to set upper 

* * n . ^ .1 nnrrn T *» oltPfl 111 V T 1 


JSScliy duu — 

^ J^jJJJtuter Space, The Report to the 1CASA, October, i960, page lyciicd inB.Y.I.L 

<1962) page 34 6 - „ - „ . __ thc Law of Outer Space, i960, page 40. 

£ Space Sovereignty »*■»■ ' b V J- F ' B ' Y 

I.L., i9 6 ^P^= d 344 d ■ SaSarit .Qrbital Space Flight under International Law’ Federal Bar Journal 

/July, 0 1959 ) 227-241- Exploration and the uses of Outer Space ‘ loc. cit. page 7 . 
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r8. Gennady Zhukov, loc. cit. p. =43- 
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At present there are no such limits on State sovereignty in Outer Space. Some 
writers while considering the prospects of space law have’offered the most diverse 
criteria for defining Outer Space. While some hdd he view that the sphere of State 
sovereignty is identical with that of the earth's atmosphere, others have sought to 
identify it with height that an aircraft or an artificial satellite could reach. Some 
lawyers identify the sphere of State sovereignty with the part of space effectively 
controlled by a State, or with the sphere of earth's gravitation. Having failed to 
find the criteria, physical or technological, necessary for finding a solution to the 
problem of the upper limit of State sovereignty, man}' lawyers have plainly rejected 
the necessity of setting such a limit at all. Outer Space is not merely part of the uni- 
verse but a medium where the universe exists and where all celestial bodies are in 
constant movement. In that case one cannot but agree with Albert Einstein that 
Outer Space is a limitless medium in which heavenly bodies moved- 19 

In such conflicting circumstances it would be reasonable to support the Hew 
that a State should only exercise its sovereignty over that area whose boundary 
is the lowest altitude at which an artificial satellite may be placed into orbit 
at feast once around the earth. The view is advantageous in the sense that it takes- 
in view the State practice concerning the flights of earth satellites. 

In order to have clear conception of Outer Space it would be proper to consider 
the views of Space Powers in relation to their State practice. As smaller countries 
are also involved in this problem their views and practice are quite relevant on the 
question of State sovereignty in Outer Space. This article presents the views and 
practice of Soviet Union, the United States and other countries. 

The Russian view Foiiu. 

During the first five years of space age tire Soviet Space Law developed from a 
collection of principles hastily adopted as a defensi ve measure against Soviet Space 
encroachments. 2 0 

Many of the view points discussed above have been advanced and adopted at 
one time or the other by Soviet writers. A new legal posture or difference is apparent 
in almost every' article, for example in the article entitled ‘Artificial Satellites and 
International Law ' where the authors mention (a) A aerodynamic lift, (b) 
Security’ and (c) Effective Control, as suitable criteria for determining the sove- 
reignty of State in space. 21 

The Russian Jurist Korovin in his book viewed that territorial Air Space com- 
prises the atmosphere over the land and waters of a State to an unrestricted heights 
It includes the entire atmosphere, lower layers 0-Troposphere) and upper layers 
(stratosphere). States as a rule do not fix any upper limit for their Air Space. 22 
Professor Korovin observed that the Paris, Chicago and related conventions were in 
applicable to cosmic space and that National Law did not go to that extent and that 
analogies drawn from sea or Air Law were not pertinent either. He insisted that 
all universally accepted rules of International Law, intliidingthe protection of foreign 

i ■ “ — 

jg. Gennady Zhukov, loc. cit, pages 243-244. 

qq . Robert D. Crane, ‘Sovit attitude toward Internationa] Space La-.v ’ A.J.I.L. (1962) pages 
685-723. 

Si. Kovalev and Cheprov, Soviet Year Book orintcraatiotja] Law (1958) Summary In English, 
pages 145-149. 

22. * International Lasv page 190. 
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citizens, the ban on the use of force and inter-governmental responsibility for losses 
due to Government action, apply to Outer Space. 23 

On the basis of the criteria expounded above the first Soviet sputnik would 
have violated an the space of every country over which it passed. It is not strange 
therefore to read shortly after the launching of the first sputnik, a Soviet article pro- 
pounding that in practice, however, hitherto the question of sovereignty over air 
space has been concerned only with the lower layers of the atmosphere to the 
extent of 20-30 kilometres from the earth, within the limits of ma ximum ascent 
ceiling of present airplanes, and the Soviet earth satellite does not violate the air 
sovereignty' of any State. 24 

The view basing sovereignty on aerodynamic lift was strongly criticised on the 
ground that it failed to provide an adequate safeguard for State security. 25 The 
Soviet jurists Kovalev and Cheprov also affirmed this view and gave importance 
to State security'. 1 

The principle of effective control has also been advanced by r the Soviet jurists 
after the flight of the first sputnik justifying the freedom of Outer Space. It has 
its own defects as developed countries might effectively control their Air Space to 
a greater extent than the undeveloped countries with negligible technical resources. 
This view thus had a very' short lease of life. 2 

It would be worth-noting that Soviet writers have been propounding new cri- 
teria and rejecting the old ones. Even the principle of security has now been aban- 
doned in view of the fact that State security can only be guaranteed by an inter- 
national agreement prohibiting certain activities in space whenever they occur and 
not by an unlimited extension of State sovereignty. 3 

Zhukov in 1959 wrote, “In any case in my opinion, the extent of State sovereignty 
should not include the space where the first sputnik travelled the majority of the 
authors stand, more correctly in my view, for a limited interpretation of the notion 
of ‘Air Space'. Some consider that sovereignty in space ends where the area of satallite 
arbits starts. 4 " 

The Soviet Union has reserved its freedom of action with respect to claims in. 
Outer Space. 5 It would be submitted that Soviet writers have accepted in the last 
the freedom of Outer Space and rejected extensive projection of State sovereignty into- 
Ouler Space. 

The representatives of the Soviet Government at the meeting of the Legal Sub- 
committee on Peaceful uses of Outer Space held in Geneva in 1962 appear to have 
come very close to expressing the view' that the resolution adopted by the General 
Assembly, recommending that Outer Space and celestial bodies are free for explora- 

23. Quotted by P. K. Kartha, ‘Some Legal Problems concerning Outer Space 3 I.J.I.L. 
(1963) pages 8-9. 

Si. Zadorozhnyi. ‘The Artificial Satellites and International Law Republished in‘ Legal Pro- 
blems of Space Exploration — A symposium ’ pages 1047-1048. 

25. Osnitskaya, * International Law Problems of the Conquest of Space ’ Soviet Year Book 
International Law (1959) pages 65-71. 

1. Kovalev and Cheprov, Ioc. cit, pages 147-148. 

a. Robert D. Crane, loc. cit. p. 690. 

3. Zhukov, ‘Conquest of Outer Space and Some Problems oflntemational Relations’ Intema- 

national Affairs (Moscow 1959), pages 88-g6. •' - 

4. Zhukov, loc. cit. published in Legal Problems of Space Exploration — A symposium, page 1083. . 

5. Jessup and Taubenfeld, ‘ Controls for Outer Space ’ (1959) page atg. 
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••tion and use by all States c , has the force of law. The resolution laid down cer- 
tain principles which were binding upon all States with respect to activities in Outern 
'Space. The Soviet Union took her success in Outer Space as an achievement not 
only of the Soviet people but of all mankind. 

Russian Practice. - '. 

The practice is obvious that the Soviet Union on no occasion sought permission 
'beforehand from those States over which its satellites were to pass and on no occas- 
sion has it protested against the passage of American satellites on Russian territory- 
It is thus clear that State sovereignty does not extend “ ad infinitum ” and the Soviet 
Union gives way to other States satellites by not claiming its air space to the height 
-where it is possible to place a satellite in orbit as indicated by the Soviet jurists, by 
/Government representatives and by the practice of the Soviet Government. 

The above mentioned view has been reaffirmed by the Soviet Union adopting 
the Resolution 1962 (XV 111) indicating that Outer Space and Celestial bodies are 
from for exploration and use by all States. 7 

The declaration was welcomed as the first chapter in the book of Space Law. 
It was felt necessary to embody the principles contained therein in a binding treaty. 
'Thus the draft treat}' agreed upon in the Sub-committee was approved by the ge- 
neral Assembly Id a unanimously adopted Resolution 2222 (XII) of 19th December, 
-1966. 8 ' 

The treaty provides that Outer Space including the Moon and other celestial 
rbodies shall be free for exploration and use by all States without discrimination of 
.any kind on a basis of equality. 9 

Therefore the Space treaty has established that Outer Space and Celestial bodies 
.are not subject to control and sovereignty of any one State. As the Soviet Union 
■is one of the parties to the present treaty, her intention seems clear on this point. 

The American View Paint. 

The silence of the Governments of the world on the question of sovereignty 
.and other questions relating to rights in Outer Space has vanished. The view of 
the American Government is embodied in various statements of Mr. Loftu Becker 
-during his legal advisership of the U. S. Government. 10 Thus his statements 
before a number of congressional committees may be worth considering. 

Mr. O. J. Lissitzyn 11 , in his article has critically examined his statements. The 
legal position indicated by' Mr. Becker seems to be designed mainly to reserve for 
-the United States the greatest possible' bargaining in any future ' negotiation on 
Outer Space. In the first place the author has given a summary of statements and 
-then levelled certain criticisms against the statements. One of the striking features 
■ of his statements is that they lend no support to the suggestions that Outer Space 
is ‘ Res Communis ’ which like the high seas' is incapable of being appropriated 
.by any State. On the other hand there is little indication that the United States has 
.recognized no limit to its sovereignty. ■ 

i 

6. G. A. Resolution 1721 (XVI) 20th December, 1961. 

7. XI. N. Resolution 1962 (XVIII) 13th December, 1963. 

8. M. Chandra Shckharan, ‘ The Space Treaty ’ VII, I.J.I.L. 1967, page 61. 

9. The Space Treaty (Article 1). International Legal Materials, Vols. V. November 1966, 

^ pages 1109-1112. • . 

10. J..F. Mcmahon, loc. cit. page 349. 

it. ‘ American.pojition on Outer Space and Antarctica ’ 53 A.J.I.L. (1959) pages 126-131. 
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The suggestion that the United StatesTias already engaged in activities in Outer 
Space which might serve as the foundation for a claim of sovereignty is not consistent 
with the suggestion that the Air Space as distinct from Outer Space subject to the 
sovereignty of the United States may extend 10,000 miles upward, for as Mr. Becker 
recognized all of the satellites upto the time of his remarks, had been orbiting below 
this altitude, and there is no information indicating that the United States had 
engaged in any activities in the space above 10,000 miles 12 . The two suggestion 
are thus divergent. 

If Mr. Becker’s view is accepted then as the United States and the Soviet Union 
are only engaged in such activities in what may be regarded as Outer Space, the same 
ought to be divided in between these two Powers only. 12 

The analogy drawn by Mr. Becker between Antarctica and Outer Space is not 
altogether convincing. There are some clear out differences between the two con- 
cepts. 12 However, the present view of the United States is that Outer Space shall 
be used for scientific and peaceful purposes. This view has been confirmed by the 
U. S. Government by adopting the Resolutions 1721 (XVI), 1962 (XVIII) and 1884 
(XtlQ. . , 

The U. S. Deputy Secretary of State for International Organizations AffairSj 
recognized that the boundary line between Air Space and Outer Space was still un- 
determined. However, he stated that it was the general view that the satellites so 
far placed in orbit have been operating in Outer Space. In other words it would 
seem to imply that the boundary line would be drawn below the height at which it 
was possible to place a satellite in orbit. 14 

Mr. Johnson (then Senator) expressed the same view, Today the space is free. 
It is unscattered by conflict. No nation holds a concession there. It must remain 
this way”. 15 

Mr. Plimson speaking before the Committee on Peaceful Uses of Outer Space 
observed, cc We have rejected the concept of national sovereignty in Outer Space 
No Moon, no planet shall ever fly a single nation’s flag.” 16 

The most important proposal made by the then President Eishenhower 17 before 
the General Assembly needs careful consideration. He proposed, 

1. I agree that the celestial bodies are not subject to national appropriation 
by any claim of sovereignty. 

2. We press forward with a programme of international co-operation for 
constructive peaceful uses of Outer Space under the United Nations. 

Those principles have been established by. way of resolutions of the General 
Assembly of the United Nations. Under the circumstances to put the claims of 
sovereignty in Outer Space in the manner adopted by Mr. Becker is to help to 
demonstrate the absurdity of claims of national sovereignty in Outer Space. 18 

r- — — — — — __ 

12. O.J. Lissitzyn. loc. cit. page 129. 

1 3 . Ibid, page 131. 

14. See B.Y.I.L. 1962, page 351. 

15. U.N.Doc. A/C l/S.R. 986, page 208 cited in B.Y.I.L. 1962, page 351. 

16. U. N. Doc. A/A.C. 105/P.V. 2, pages 13-15. 

* 7. The Official Records of General Assembly, G.A. (XV) A/P.V. 868 (22nd September, ‘i 960) 
pages 45-48. ’• ’ 

t8. O.J. Lissitzyn, loc. cit. page 130. 
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Mr. Johnson, the former President remarked, “ It is underscored by the fact 
that in the earliest days of space age, the United States formally insisted that the 
exploration of space should be a joint adventure of nations with the express objective 
of fostering peaceful uses. This has been and continues to be our position in word 
and deed. He further said, “ It is my conviction that space can be mankind’s first 
real avenue to peace by giving all men and all nations a common self interest and 
joint adventure.” 19 

Consequently the current views sound that the United States also does not pro- 
ject its claim of sovereignty infinitely. An International Space treaty has been con- 
cluded to which the United States is one of the parties. It provides that Outer Space 
including moon and other celestial bodies, is not subject to national appropriation 
by claim of sovereignty, by means of use or occupation, or by any other means. It 
further provides that the exploration and use of Outer Space including the moon and 
other celestial bodies shall be carried out for the benefit of and in the interest of all 
countries, irrespective of their degree of economic or scientific development, and shall 
be the province of all mankind. Outer Space including the moon and other celes- 
tial bodies, shall be free for exploration and use by all States without discrimination 
of any kind. 20 

. Thus the treaty gives recognition to the principle of sovereign equality of States 
and categorically eliminates all possibility of discrimination. 21 

It would be proper to consider the recent triumph of the United States in order to 
conclude the practice of the Space Power in discussion. The United States has plant- 
ed its flag on the surface of the moon. It has sent its citizens on the moon according 
to scheduled programme. The question arises whether the United States may change 
its position on the issue of claim of sovereignty. 

The Space men have left a message on the moon which is very appreciable and 
suggestive of intention of the Government of the United States. The message 
reads s *, “ Here men from the planet earth, first set foot upon the moon, July, 
1969. We came in peace for all mankind.” 

The message suggests that the United States does not intend to claim sovereignty 
over the moon but the success of the United States is to be treated as the success of 
the whole mankind. The message bears the signature of the President of the 
United States which suggests that the message is an authoritative one and it embodies 
the clear intention of the U.S. Government. 

• The message is in accordance with the provisions of the Space Treaty. It is 
expected that all nations will comply with the provisions of the treaty in the same 
spirit as the United States has complied with it at a very critical moment when it is in 
position to claim sovereignty over the moon. It has been reported that the first 
men on the moon, Neil Armstrong and Edwin Aldrin did not claim the moon for the 
United States. 23 

Practice and Views of other States. 

Since December 1958, when the debate in the political Committee of the U.N. 

General Assembly was held a majority of the states expressed that Outer Space did 
r . — — — " 

ig. * The principles of the Space Age*. Space: Its Impact on Man and Society. pp. 6-7. 

so. Provisions of Space Treaty as cited in American Reporter, 2nd August, 1969, page 5. 

at. M. Chandra ShcUia-an, ‘ The Space Treaty ’ 7, 1 .J.I.L., January, 1967, page 62. 

22. "National Herald 17th July, 1969, page 1 , 

23. *' American Reporter and August, :g6g, page 5. 
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not belong to any one state. The debate farther showed the complexity of problems 
with regard to Outer Space. The international character of Outer Space as * Res 
Communis Omnium ' seems to have been generally accepted. 24 and this has subse- 
quently been confirmed by the unanimous adoption of Resolution 1721 (XVI) both 
in the Political Committee of the United Nations and in the General Assembly stating 
that Outer Space is to be free for exploration and use by all States. 25 

Some representatives pointed out that Outer Space, unlike the Seas, which are 
finite in nature, was indivisible and hence not subject to national sovereignty. 
Delegates of several small nations cited the lack of protest at the passage overhead of 
the Russian and American satellites as proof of the non-existence of national sove- 
reignty at these altitudes. 1 

For instance, the representative of Iran stated in the first Committee of the 
General Assembly, thus, “ Furthermore, lack of objection of any State to the free 
orbiting of satellites seems to be a tacit acknowledgment that territorial sovereignty 
does not extend beyond any State's own ‘ Air Space’. These developments point 
towards the possibility of abiding by the rule of * Res Communis Omnium •* in Outer 
Space and the free use of Outci Space by all states. Certain analogies may be drawn 
from the law of Sea. Air Law and the Law of polar regions. Such analogies may be 
useful only in that they provide a general pattern for action ; it would, of course, 
be a mistake to push them too far in their technicalities.” 2 

The concept that Outer Space was ‘Res Nuilices ’ and therefore subject to acquisi- 
tion, was rejected by several representatives of smaller nations who termed the appro- 
priation of Outer Space or heavenly bodies, impossible or atleast improper, while 
others argued that, the space, the moon and other heavenly bodies were owned or 
belonged to or were the common demain or common property of all nations and all 
peoples. 

The delegate of Canada suggested that while Outer Space might belong to the 
world as a whole, jurisdiction over Outer Space and its contents was properly in the 
United Nations. 3 The Italian delegate asserted that Outer Space belonged to all 
the states of the world and that it was equally the property of all other communities 
of thinking and organized beings living on other planets. 4 

Most of those who discussed this point noted that rights of free use by all would 
be feasible only under international control due to danger to the rest of the world of 
abuse of such rights. 5 

The representative of Peru insisted that there should be jurisdiction of the inter- 
national community in Outer Space and over celestial bodies. He observed, “ So 
that I am going beyond the theory of ‘ Res Communis ’, to the theory of the jurisdic- 
tion of international community, I know full well that this jurisdiction must be ex- 
pressed in the stipulation of a treaty.” 6 

=4- U. N. Doc. A/C l/p.v. 1213, page 16, 13th December, ig 5 8 (Austria) Reporting on 
debate in the First Committee, page 615. 

25. G. A. Resolution 1721 (XVI) 20th December, 1961. 

1. Statements by the delegates of Austria, Chile, Iran, Netherlands, Peru and Sweden cited in 
3, I.J.I.L. 1963 pages g-io. 

2. U. N. Doc. A/C i/P.V. 1213, page 16. 

3. The representative of Canada, S.R. g8g, page 9. 

4. Italy, S.R. 982, page 10. 

5. Austria, Australia, Canada, Italy , Peru, and Yogoslavia, cited in 3, 1.J.I.L. 1963 page 10 

6. U. N. Doc. A/C l/P.V. 121 1, pages 46-51, cited in 3, I.J.I.L. 19S3, page 10. ’ ^ 
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The United Kingdom has shown her willingness by adopting the Resolution 1 721 
{XVI) maintaining that the Outer Space and Celestial Bodies arc free for exploration 
and use by all -states in confirm! ty with International Law and are not subject to 
national appropriation. 7 

: Consequently one might find that the statements by the delegates of Great 

Britain, Argentina, Australia, Italy, Peru, Poland, Iran, Spain, Brazil, Sweden, Cuba, 
•Yogoslavia, Austria, France, Japan and Canada who have unanimously adopted the 
Resolution 1721 (XVI; maintaining that Outer Space is free for use of all States and 
'is not subject to appropriation by one State, are to the same effect. 

The practice of States is also obvious when they adopted the Resolution 1962 
(XVIII) on 13th December, 1963 which re-affirmed and restated with slight modifi- 
cations the principles promulgated in the Resolution 1721 (XVI). Thus claims of 
sovereignty in Outer Space and Celestial Bodies are not recognized by these smaller 
States too. It is also affirmed that Outer Space and Celestial Bodies should be 
explored for the betterment of whole mankind and benefit of all States irrespective 
of their economic and scientific developments. “ The conference of eminent lawyers 
of 108 countries has recommended the United Nations control over Outer Space.” 8 
• The problem of sovereignty seems however, to have been solved since an Inter- 
national Space Treaty has been concluded proriding that there shall be freedom of 
exploration and use of Outer Space and Celestial Bodies for all States on a basis of 
equality barring the claims of sovereignty and national appropriation.* 

From the fact that the United States had landed its citizens on the moon with the 
message that they have gone there for all mankind, it becomes clear that the conqueror 
of the new planet intends not to claim sovereignty over the moon and this attitude 
is consistent with the spirit of the Space Treaty and in consonance with the world 
opinion. It is expected that the Space Powers will comply with the provisions of 
the Space Treaty to keep the balance of power in the world arena of today. 


•}. Hansard, House orLords debates, Vol. 2j6, Coi. 975 ; House of Commons debates, Vo!, 

653, Cols. 192-193. 

8. ‘ Changed Pattern of International Law " Lawyer, February, 1966, page 18. 

9.' Internationa! Legal Materials, Vol. V, November, 1966, page* 1109-1112. 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction). 

Present J. M. Shelat and V. Bhargava, JJ. 

Town Municipal Council, Athani . . Appellant* 

v. 

The Presiding Officer, Labour Court, Hubli and others etc. . . Respondents. 

Industrial Disputes Act (XIV of 1947), section 33-G (2) and the Minimum Wages Act 
(XI of 1948), section 20 (1) — Interpretation — Claim for wages for overtime and for 
payment for work done on days of rest — No dispute as to. rates — Applications under section 
33-C (2) — Jurisdiction of the Labour Court, if barred by the remedy under section 20 (1) 
of the Minimum Wages Act. 

Limitation Act (XXXVI of 1963), section 137 and third division of the Schedule— Interpreta- 
tion — Ejusdem generis — Meaning of the word “other” — Other Articles in the third 
division has reference to apblications under Civil Procedure Code with the exception of 
applications under the Arbitration Act and also under the Criminal Procedure Code — 
Applications to be to Courts to be governed by the Articles in the third division and not to 
Industrial Tribunal or Labour Court. 

The language used in section 20 (1) of the Minimum Wages Act shows that the 
Authority appointed under that provision of law is to exercise jurisdiction for 
deciding claims which relate to rates of wages, rates for payment of work done on 
days of rest and overtime rates." If there be no dispute as to rates between the 
employer and the employees, section 20 (I) would not be attracted. The purpose 
of section 20 (1) seems to be ensure that the rates prescribed under the Minimum 
Wages Act are complied with by the employer in making payment and, if any 
attempt is made to make payments at lower rates, the workmen are given the right 
to invoke the aid of the Authority appointed under section 20 (1). In cases 
where there is no dispute as to rates of svages, 2 nd the only question is whether a 
particular payment at the agreed rate in respect of m in i m u m wages, overtime or 
work on off-days is due to a workman or not, the appropriate remedy is provided 
in the Payment of Wages Act; If the payment is withheld beyond the time per- 
mitted by the Payment of Wages Acteven on the ground that the amount claimed 
by the workman is not due, or if the amount claimed by the workman is not paid 
on the ground that deductions are to be made by the employer, the employee can 
seek his remedy by an application under section 15 (l) of the Payment of Wages 
Act. In cases where section 15 of the Payment of Wages Act may not provide 
adequate remedy, the remedy can be sought either under section 33-G of the 
Industrial Disputes Act or by raising an industrial disputes under the' Act and 
having it decided under the various provisions of thatAct. In, these circumstances. 


* CA. Nos. 170 to'l?3 of 1968. 


20th Harch; 1969. 
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the contention on behalf of the appellant that section 20 (1) of the Minimum 
Wages Act should not be interpreted as intended to cover all claims in respect of 
minimum wages or overtime payment or payment for days of rest even though 
there may be no dispute as to the rates at which those payments are to be claimed 
could no* be accepted. It is true that, under section 20 (3), power is given to the 
Authority dealing with an application under section 20 ( 1 ) to direct payment of 
the actual amount found due ; but this is only an incidental power granted to that 
Authority, so that the directions' made by the Authority under section 20 11) m: y 
be effectively carried out and there may not be unnecessary multiplicity of pro- 
ceedings. The power to make orders for payment of actual amount due to an 
employee under section 20 (3) cannot, therefore, be interpreted as indicating that 
the jurisdiction to the Authority' under section 20 (1) has been given for the pur- 
pose of enforcement of payment of amounts and not for the purpose of ensuring 
compliance by the employer with the various rates fixed under that Act. 


In the present case there was no -dispute relating to the rates. It is true that, 
in their applications, the workmen did plead the rates at which their claims had 
to be computed ; but it was nowhere stated that those rates were being disputed 
by the appellant. Even in the pleadings put forward on behalf of the appellant 
as incorporated in’ the order of the Labour Court, there was no pleading that the 
claims of the workmen were payable at a rate different from the rates claimed by 
them. The only question that arose was -whether there were any rates at all 
fixed under the Minimum Wages Act for- overtime and for payment for work 
done on days of rest. Such a question does not relate to a dispute as to the rates 
enforceable between the parties so that the remedy under section 20 (1) of the 
Minimum Wages Act could not have been sought by the applicants in any of 
these application. No question can therefore arise of the jurisdiction of the 
Labour Court to entertain these application under section 33-C (2) of the Act 
being barred because of the provisions of the Minimum Wages Act. 


The language of Article 137, Limitation Act, 1963 is only slightly different from 
that of the earlier Article 181 inasmuch as when prescribing the three years period 
of limitation the first column giving the description of the application reads as 
C< an y other application for which no period of limitation is provided elsewere in 
this division.” In fact, the addition of the word “other ” between the words 
1 anv ” and “ application” would indicate that the Legislature wanted to male it 

_ ' « .1 . _Jnn!nla nf nf ArtiMf* 1 ftl nf A/**- TV 1 QHR 



This word “ other ” implies a reference to earlier articles and, consequently , in 
interpreting this article, regard must be had to the provisions contained in all the 
earlier articles. The other articles in the third division to the schedule refer to 
applications under the Civil Procedure Code, with the exception of application 
•under the Arbitration Act and also in two cases applications under the Criminal 
Procedure Code. The effect of introduction in the third division of the schedule 
nfr^rmce to applications under the Arbitration Act in the old Limitation Act 
has already been considered in the case ofiSfta Mulchand & Co., Ltd., (1953) S.C.J. 
68 On the same principle, it must be held that even the further alteration 
made in the articles contained in the third division of the schedule to the new 
Limitation Act containing references to applications under the Criminal Procedure 
Code cannot be held to have materially altered the scope of the residuary Article 
137 which deals with other applications. It is not possible to hold that the inten- 
tion of the Legislature was to drastically alter the scope of this article so as to 
include within it all applications, irrespective of the fact whether they had any 
reference to the Civil Procedure Code. 


This point may be looked at from another angle also. When th is Court earlier 
held that all the articles in the third division to the schedule, including Article 181 
of the Limitation Act of 1908 governed applications under the Civil Procedure 
Code only, it dearly ImpliedThat the applications must be presented to a Court 
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governed by the Civil Procedure Code. Even the applications under the Arbitra- 
tion Act that •were included within the third division by amendment of Articles 
158 and 178 were to be presented to Courts whose proceedings were governed 
by the Civil Procedure Code. At best, thefurther amendment now' made enlarges 
the scope of the third division of the schedule so also to include some applications 
presented to Courts governed by the Criminal Procedure Code. One far tor at 
least remains constant and that is that the applications must be to Courts to be 
governed by the ardcles in this division. The scope of the various articles in this 
division cannot be held to have been so enlarged as to include within them applica- 
tions to bodies other than Courts, such as a quasi-judicial tribunal, or even an 
executive authority. An Industrial Tribunal or a Labour Court dealing with 
applications or references under the Act are not Courts and they are in no way 
governed either by the Civil Procedure Cede or the Criminal Procedure Code. 
It is difficult, therefore, to accept the submission made that this article will apply 
even to applications made to an Industrial Tribunal or a Labour Court. The 
alterations made in the article and in the new Act cannot justify the interpretation 
that even applications presented to bodies, other than Courts, are now to be 
governed for purposes of limitation by Article 137. 

Appeals by Special Leave from the Judgment and Order dated the 25th 
August, 1967 of the Mysore High Court in Writ Petitions Nos'. 741, 973, 974 and 975 
of 1956. 

B. Sen , Senior Advocate (S. JV. Prasad and R. B. Dattar , Advocates, with 
him), for Appellant (In all the Appeals.) 

Janardan Sharma, Advocate, for Respondents Nos. 4 to 14 (In C.A.No. 170 of 
1968), Respondents Nos. 4 to 24 and 26 to 53 (In G.A. No. 171 of 1968), Respondent 
No. 4 (In G.A. No. 172 of 1968) and Respondents Nos. 4 to 17 (In C.A. No 173 of 
1968). 

The Judgment of the Court was delivered by 

Bhargava. J . — These four connected appeals have been filed, by Special Leave 
by the Town Municipal Council, Athani, and are directed against a Common judg- 
ment of the High Court of Mysore in four writ petitions filed by the appellant under 
Article 226 of the Constitution, dismissing the writ petitions. The circumstances 
in which these appeals have arisen may be briefly stated. 

Four different applications under section 33-G (2) of the Industrial Disputes 
Act XIV of 1947 (hereinafter referred to as “ the Act ”) were Sled in the Labour 
Court, Hubli, by various workmen of the appellant. Application (LCH) No. 139 
of 1965 was filed by eleven workmen on 28th July/1965, seeking computation of their 
claim for overtime work for the period between 1st April, 1955 and 31st December 
1957, and for work done on weekly off-days for the period between 1st April 1955 
and 31st December, 1960. The amount claimed by each workman was separately 
indicated in the application under each head. The total claim of all workmen was 
computed at Rs. 62,420.82 P. according to the workmen themselves. The second 
application (LCH) No. 138 of 1965 was presented by 50 workmen on 23rd July, 1955 
putting forward a claim for washing allowance at Rs. 36 each from 1st January 
1964 to 30th June, 1965, and cost of uniform at Rs. 40 each from 1st January’ 1964 
to 30th June, 1965 in respect of 18 of those 50 workmen. The third application 
(LCH) No. 101 of 1965 was filed by one workman alone on 19th April, 1965 claim- 
ing a sum of Rs. 8,910. 72P. in respect of his overtime work and compensation for 
work done on weekly off-days. The fourth application (LCH) No. 140 of 1965 was 
filed on 26th July, 1965 by 14 workmen making a total claim of Rs. 17,302 60 P 
For work done on -weekly off-days during the period from 1st December 19 60 t6 
-30th June, 1965. 13 of the workmen claimed that they were entitled to’ payment 
. atRs. 1,190 each, while one work man ’s claim was to the extent .of Rs. 1 832 60 P 
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The Labour Court at Hubli entertained all these applications under section 33-C (2) 
of the Act, computed the amounts due to the various workmen who had filed the 
applications, and directed the appellant to make payment of the amounts found 
due. Thereupon, the appellant challenged the decision of the Labour Court before 
the High Court of Mysore by four different writ petitions under Article 226 of the 
Constitution. The order in Application (LCH) No. 139 of 1965 was challenged in 
Writ Petition No. 741 of 1966, that in Application (LCH) No. 138 of 1965 in Writ 
Petition No. 973 of 1966 ; that in Application (LCH) No. 101 of 1965 in Writ Peti- 
tion No. 974 of 1966 ; and that in Application (LCH) No. 140 of 1965 in "Writ Peti- 
tion No. 975 of 1966. The principal ground for challenging the decision of the 
Labour Court was that all these amounts could have been claimed by the workmen 
by filing applications under section 20 (1) of the Minimum Wages Act NI of 
1948 ; 3nd, since that Act was a self-contained Act making provision for relief in 
such cases, the jurisdiction of the Labour Court under the general Act, viz-, the 
Industrial Disputes Act, 1947 was taken away and excluded. It was further pleaded 
that the jurisdiction of the Labour Court to deal with the claims under section 20 (I) 
of the Minimum Wages Act had become time-barred and such claims, which had 
become time-barred, could not be entertained by the Labour Court under section 
33-C (2) of the Act. Some other pleas were also taken in the writ petitions which 
we need not mention as they have not been raised before us. The High Court did 
not accept the plea put forward on behalf of the appellant and dismissed the writ 
petitions by a common order, dated 25th August, 1967. These four appeals are 
directed against that common order dismissing thefour writ petitions. Civil Appeals 
Nos. 170, 171, 172 and 173 of 1968 are directed agiinst the order governing Writ 
Petitions Nos. 741 of 1966, 973 of 1966, 974 of 1966 and 975 of 1965 respectively. 

In these appeals in this Court also,'the principal point urged by the learned 
Counsel for the appellant was the same which was raised before the High Court in 
the Writ Petitions, viz-, that the jurisdiction of the Labour Court to deal noth the 
claims of the workmen under section 33-G (2) of the Act was barred by the fact that 
the same relief could have been claimed -by the workmen under section 20 (1) of 
the Minimum Wages Act. In the course of the arguments, however, learned Counsel 
conceded that he could not press this point in Civil Appeal No. 171 of 1968 arising 
out of Writ Petition No. 973 of 1966 -which was directed against the order of the 
Labour Court in Application (LCH) No. 138 of 1965, because the claim in that 
application before the Labour Court was confined to washing allowance and cost of 
uniform which are items not governed by the Minimum Wages Act at all. His 
submissions have, therefore, been confined before us to the other three appeals in 
which the claim of the workmen was for computation of their benefit in respect of 
overtime work and work done on weekly off-days. 

It may be mentioned that the objection to the jurisdiction of the Labour Court 
was raised on behalf of the appellant not only in the writ petitions before the High 
Court, but even before the Labour Court itself when that Court took up the hearing 
of the applications under section 33-C (2) of the Act. However, the ground for 
challenging the jurisdiction of the Labour Court was confined to the point mentioned 
by us above. It was not contended either before the Labour Court or in the writ 
petitions before the High Court that the applications were not covered by the pro- 
visions of section 33-G (2) of the Act. The plea taken was that, even though the 
applications could be made under section 33-C (2) of the Act, the jurisdiction of the 
Labour Court to proceed under that provisions of lav was barred by the provisions 
of the Minimum Wages Act. Mr. B. Sen, appearing on behalf of the appellant, 
wanted permission to raise the -question whether these applications before the Labour 
Court were at all included within the scope of section 33-C (2) of the Act ; but, on 
the objection of learned Counsel for the respondents, the permission sought was 
refused. As we have mentioned earlier, the jurisdiction of the Labour Court on this 
ground was not challenged either before the Labour Court itself or before the High 
Court. No such ground was raised even in the Special Leave petition, nor was it 
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raised at any earlier stage by any application.' It was sought to be raised' by Mr. 
Sen for the first time in the course of the arguments in the appeals at the time of final 
hearing. We did not consider it correct to allow such a new point to be raised at 
this late stage. However, another new point, which had not been raised before the 
Labour Court and in the writ petitions before the High Court, was permitted to be 
argued, because it was raised by a separate application, presented before the hearing, 
seeking permission to raise it. The new question sought to be raised is that, even if 
the applications under section 33-G (2) of the Act were competent and not barred 
by the provisions of the Minimum Wages Act, they were time-barred when present- 
ed under Article 137 of the Schedule to the Limitation Act XXXVI of 1963. The 
question of limitation was incidentally mentioned before the Labour Court as well as 
the High Court, relying on the circumstance that applications under section 20 (1) 
of the Minimum "Wages Act could only have been presented within period of six 
months from the date when the claims arose. At that stage, reliance was not placed 
on Article 137 of the Schedule to the Limitation Act ; but well before the final hear- 
ing, a written application was presented on behalf of the appellant seeking permis- 
sion to raise this plea of limitation on these appeals. Notice of that application was 
served on the respondents well in time, so that by the time the appeals came up for 
hearing, they knew that this point was sought to be raised by the appellant. A ques- 
tion of limitation raises a plea of want of jurisdiction and, in these cases, this ques- 
tion could be decided on the basis of the facts on the record, being a pure ques- 
tion of law. It is in this background that we have permitted this question also to be 
raised in these appeals, though it was not put forward either in the High Court or 
before the Labour Court. Thus, we are concerned in these appeals with the two 
aspects relating to the exclusion of the jurisdiction of the Labour Court to entertain 
application under section 33-C (2) of the Act because of the provisions of the Mini- 
mum Wages Act, and the plea that the applications under section 33-C (2) of the Act 
were time-barred or at least part of the claims under the applications were time- 

barred in view of Article 137 of the Schedule to the Limitation Act, 1963. 

On the first question both the Labour Court and the High Court held that the 
contention raised on behalf of the appellant that the jurisdiction of the Labour was 
excluded because of section 20 (1) of the Minimum Wages Act has no force on the 
assumption that the claims made in these applications under section 33-C (2) of the 
Act could have been presented before the Labour Court under section -20(1) of the 
Minim um Wages Act. In our view this assumption was not justified. As we shall 
indicate hereafter, the claims made by the workmen in the applications under section 
33-C (2) of the Act could not have been made before the Labour Court under sec- 
tion 20 (1) of the Minimum Wages Act, so that it is not necessary for us to decide the 
general question of law whether an application under section 33-C(2) of the Act can 
or cannot be competently entertained by a Labour Court if an application for the 
same relief is entertainable by the Labour Court under section 20 (1) of the Minimum 
Wages Act. 

The long title and the preamble to the Minimum Wages Act show that this Act 
■svas passed with the objei t of making provision for fixing minimum rates of wages in 
certain employments. The word “ wages has been given a wide meaning in its 
definition in section 2(h) of that Act and, quite clearly, includes payment in respect of 
overtime and for work done on weekly off-days which are required to be given by any 
emplover to the workmen under the provisions of that Act itself. Section 13 (1), 
which "deals with weekly off-days, and section 14 (1), which deals with overtime, are 
as follows : — 

“ 13. (1) In regard to any scheduled employment minimum rates of wages in 
respect of which have been fixed under this Act, the appropiiate Government 
may — 

(a) fix the number of hours of work which shall constitute a normal working 
day, inclusive of one or more specified intervals ; 
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(5) Any amount directed to be paid under this section may be recovered — 

{a) if the Authority is a Magistrate by the Authority as if it were a fine 
imposed by the Authority as a Magistrate, or 

(b) if the Authority is not a Magistate, by any Magistrate to whom the Autho- 
rity makes application in this behalf, as if it were a fine imposed by such Magis- 
trate. 

(6) Everj r direction of the Authority under this section shall be final. 

(7) Ever}' Authority appointed under sub-section (1) shall have all the 
powers of a civil Court under the Code of Civil Procedure, 1908, for the puipose 
of taking evidence and of enforcing the attendance of witnesses and compelling 
the production of documents, and every such Authority shall be deemed to be a 
civil Court for all the purposes of section 195 and Chapter XXXV of the Code 
of Criminal Procedure, 1898.” 

We have mentioned these provisions of the Minimum Wages Act, because the language 
used at all stages in that Act leads to the clear inference that that Act is primarily 
concerned with fixing of rates — rates of minimum wages, overtime rates, rate for 
payment for -work on a day of rest — and is not really intended to be an Act for 
enforcement of payment of wages for which provision is made in other laws, such 
as the Payment of Wages Act IV of 1936, and the Industrial Disputes Act XIV of 
1947. In section 20 (1) of the Minimum Wages Act also, provision is made for seek- 
ing remedy in respect of claims arising out of payment of less than the minimum rates 
of wages or in respect of payment of remuneration For days of rest or for work done on 
such days under clause ( b ) or clause (e) of sub-section (1) of section 13 or of wages at 
the overtime rate under section 14. This language used in section 20 (1) shows that 
the Authority appointed under that provision of law is to exercise jurisdiction for deci- 
ding claims which relates to. rat'-s of wages, rates for payment of work done on days of 
rest and overtime rates. If there be no dispute as' to rates between the employer and 
the employees, section 20 (1) would not be attracted. The purpose of section 20 (1) 
seems to be to ensure that the rates prescribed under the Minimum Wages Act are 
complie d with by the employer in making payments and, if any attempt is made to' 
make payments at lower rates, the workmen are given the right to invoke the aid 
of the Authority' appointed under section 20 (1). In cases where there is no dispute 
as to rates of wages, and the only question is whether. a particular payment at the 
agreed rate in respect of minimum wages, overtime or work on off-days is due to a 
workman or not, the appropriate remedy is provided in the Payment of Wages Act. 
If the payment is withheld beyond the time permitted by the Payment of Wages 
Act even on the ground that the amount claimed by the workman is not due, or if 
the amount claimed by the workman is not paid on the ground that deductions are 
to be made by the employer, the employee can seek his remedy by an application 
under section 15 (1) of the Payment of Wages Act. In cases where section 15 of the 
Payment of "Wages Act may not provide .adequate remedy, the remedy can be 
sought either under section 33-G of the Act or by raising an industrial dispute under 
the Act and ha.ving it decided under the various provisions of that Act. In these 
circumstances, we are unable to accept the submission made by Mr. Sen on behalf 
of the appellant that section 20 (1) of the Minimum Wages Act should be interpret- 
ed as intended to cover all claims in respect of minimum 'wages or overtime payment 
or payment for day's of rest even though there may be no dispute as to the rates at 
which those payments are to be claimed. It is true that, undersection 20 (3), power 
is given to the Authority dealing with an application under section 20 (1) to direct 
payment of the actual amount found due ; but this, it appears to us, is only an 
incidental power granted to that Authority, so that the directions made by the 
Authority under seefion 20 (1) may' be effectively carried out and there may not be 
unnecessary multiplicity of proceedings. The power to make orders for payment of 
actual amount due to an employee under section 20 (3) cannot, therefore, be inter- 
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limited to applications under the Code. That reasoning it was pointed out was 
no longer applicable because of the amendment of the Limitation Act by the intro- 
duction of Articles 158 and 1 78 which governed applications under the Arbitration 
Act and not thus under the Code. The Court then considered the views expressed 
by the various High Courts in a number of cases and held : — 

“ It does not appear to us quite convincing without further argument that the 
mere amendment of Articles 158 and 178 can ipso facto alter the meaning which 
as a result of a long series of judicial decisions of the different High Courts in India 
came to be attached to the language used in Article 181. This long catena of 
decisions may well be said to have as it were added the words * under the Code’ in 
the first column of that article. If those words had actually been used in that 
column then a subsequent amendment of Articles 158 and 1 78 certainly would 
not have affected the meaning of that article. If however as a result of judicial 
construction those words have come to be read into the first column as if those 
words actually occurred therein we are not of opinion as at present advised that 
the subsequent amendment of Articles 158 and 178 must necessarily and automati- 
cally have the effect of altering the long acquired meaning of Article 181 on the 
sole and simple ground that after the amendment the reason on which the old 
construction was founded is no longer available. ”. 

This earlier decision was relied upon by this Court in Bombay Gas Co., Ltd. v. 
Gopal Bkioa and others 1 where the Court had to deal with the argument that appli- 
cations under section 33-C of the Act will be governed by three years’ limitation 
provided by Article 181 of the Limitation Act. The Court in dealing with this argu- 
ment held : 

“ In our opinion this argument is one of desperation. It is well settled that 
Article 181 applies only to applications which are made under the Code of Civil 
Procedure and so its extension to applications made under section 33-C (2) of the 
Act would not be justified. As early as 1880 the Bombay High Court had held 
in Rai Manekbai v. Mawkji Kavasji 2 that Article 181 only relates to applications 
under the Code of Civil Procedure in which case no period of limitation has been 
prescribed for the application, and the consensus of judicial opinion on this point 
had been noticed by the Privy Council in Hansraj Gupta v. Official Liquidators, 
Dehra Dun Mussoorie Electric Tramway Company Ltd. 3 . An attempt was no doubt 
made in the case of Sha Mulchand & Co. Ltd. v. Jawahar Mills Ltd. 4 , to suggest that 
the amendment of Article 158 and 178 ipso facto altered the meaning 'which had 
been attached to the words in Article 181 by judicial decisions, but this attempt 
failed, because this Courtheld “that the long catena of decisions under Article 181 
may well be said to have, as it were added the 'words 'under the Code’ in the first 
column of that Article. Therefore, it is not possible to accede to the argument 
that the limitation prescribed by Article 181 can be invoked in dealing 'with appli- 
cations under section 33-C (2) of the Act. ” 

It appears to us that the view expressed by this Court in those cases must be 
held to be applicable, even when considering the scope and applicability of Article 
137 in the new Limitation Act of 1963. The language of Article 137 is only slightly 
differentfrom that of the earlier Article 181 inasmuch as, when prescribing the three 
years period of limitation, the first column giving the description of the application 
reads as “ any other application for which no period of limitation is provided else- 
where in this division ”. In fact, the addition of the word “ other ” between the 
words “any” and “application” -would indicate that the Legislature wanted to make 
it clear that the principle of interpretation of Article 181 on the basis of ejusdem generis 
should be applied when interpreting the new Article 137. This word “ other ” im- 
plies a reference to earlier articles and, consequently, in interpreting this article. 


1 . 

2 . 

3. 


(1964) 3 S.C.R. 708 at pp. 722, 723. 
(1880) I.L.R.7 Bom. 213. 

(1932) L.R. 60 1 .A. 13 atp. 20: 64 M.L.J. 

s c j—2 


403: 1.L.R. 54 All 1067. 

4. (1953) S.C.J. 68: (1953) 1 M.LJ. 364, 
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executive or quasi-judicial when' earlier the old Act was intended to govern procee- 
dings before civil Courts only. It is also true that the Preamble which, existed in the 
old Limitation Act of 1908 has been omitted in the new Act of 1963. The omission of 
the preamble does not however indicate that there was any intention of the Legisla- 
ture to change the purposes for which the Limitation Act has been enforced. The 
Bombay High Court also attached importance to the circumstance that the scope of 
the new Limitation Act has been enlarged by changing the definition of “applicant” 
in section 2 (a) of the new Act so as to include even a petitioner and the word “appli- 
cation 55 so as to include a petition. The question still remains whether this altera- 
tion can be held to be intended to cover petitions by a petitioner to authorities other 
than Courts. We are unable to find any provision in the new Limitation Act which 
would justify holding that these changes in definition were intended to make the 
Limitation Act applicable to proceedings before bodies other than Courts. We 
have already taken notice of the change introduced in the third division of the sche- 
dule by including references to applications under the Code of Criminal Procedure 
which was the only other aspect relied upon by the Bombay High Court in support 
of its view that applications under section 33-C o'f the Act will also be governed by 
the new Article 137. For the reasons we have indicated earlier, we are unable to 
accept the view expressed by the Bombay High Court; and we hold that Article 137 
of the schedule to die Limitation Act, 1963 does not apply to applications under sec- 
tion 33 -C (2) of the Act, so that the previous decision of diis Court that no limitation 
is prescribed for such applications remains unaffected. 

The appeals fail and are dismissed with costs. One hearing fee. 

V.M.K. Appeals dismissed. 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present J. C. Shah, V. Ramaswami and A. N. Grover, JJ. 

Khemchand Dayalji and Co. . . . Appellant* 

v. 

Mohammadbhai Chandbhai - . . Respondent. 

Bombay Rents, Hotel and Lodging House Rates Control Ad (LVII of 1947), section 49 and 
nde 5 — Presidency Small Cause Courts Act [XV of 1882), section 53 — Ahmedabad City 
Courts Act, 1961 — Whether rule 5 ultra vires the State Government — Jurisdiction of 
Court of Small Causes, Ahmedabad to issue distress warants pending application for deter- 
mination of standard rent under section 11 — Whether municipal taxes and electricity 
charges constitute rent recoverable by issue of distress warrant. 

By the enactment of the Ahmedabad City Courts Act, 1961, the proceedings 
before the Court of Small Causes at Ahmedabad were governed by that Act and 
by virtue of the amendment made in section 28 of Bombay Act LVII of 1947 it 
became a Court of exclusive jurisdiction to tty suits, proceedings, claims and ques- 
tions arising under that Act. Being a Court governed by the Presidency Small 
Cause Courts Act, the Ahmedabad Court of Smifil Causes was competent to exer- 
cise, subject to the Ahmedabad City Courts Act, till the powers which ? Presidency 
Small Cause Court may exercise, power to issue distress warrant being expressly 
conferred by section 53 of the Presidency Small Cause Courts Act upon the Courts 
governed by it, the Court of Small Causes, Ahmedabad, was competent to exercise 
that power. 

Rule 5 was framed under the Bombay Act LVTI of 1947 in exercise of the 
authority conferred by section 49 (2) (Hi). ■ After the enactment of the Ahmedabad 
City Courts Act, 1961, rule 5 as originally framed by the Government of Bombay 


* C.A. No. 8o8 of 1 966. 


. ■ 24th -March, 1969. 
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In support of this appeal Counsel for the appellants urges that rule 5 of the Rules 
framed under sec+ion 49 of the Bombay Rents Hotel and Lodging House Rates 
Control Act LVII of 1947 is ultra vires the State Government ; that the Court of 
Small Causes, Ahmedabad has in any event no jurisdiction to pass an order issuing a 
distress warrant when trying a suit or proceeding under Bombay Act LVII of 1947 
especially when an application for determination of standard rent under section 1 1 
of the Act is pending ; and that the municipal taxes and electricity charges do not 
constitute rent which may be recovered by the issue of a distress warrant. 

By the express terms of the tenancy the appellants had undertaken to pay the 
municipal taxes and electricity charges as part of the rent ; it is not open to them to 
contend that they are not rent recoverable by the issue of a distress 'warrant. The 
last branch of the argument has therefore, no force. 

The relevant provisions of the Bombay Rents Hotel and Lodging House Rates 
Control Act LVII of 1947 and other statutes which have a bearing may first be 
noticed. Bombay Act LVII of 1947 was intended to control rents and to confer 
protection against eviction upon tenants of premises in certain urban areas in the 
Province of Bombay. By section 28 of the Act certain Courts were designated as 
Courts of exclusive jurisdiction to entertain and try suits and proceedings between a 
landlord and tenant relating to recovery of rent or possession to which the provisions 
of the Act applied and also to decide claims or questions arising under the Act. 
Section 28 as originally enacted and later amended by Bombay Acts LVIII of 1949 
and XV of 1952 in so far as it is material reads : 

“ (1) Notwithstanding anything contained in any law and notwithstanding 
that by reason of the amount of the claim or for any other reason the suit or pro- 
ceeding would not but for this provision be within its jurisdiction, 

(a) in Greater Bombay' the Court of Small Causes, Bombay, 

(ad) in any area for which - a Court of Small Causes is established under the 
Provincial Small Cause Courts Act, 1887, such Court and 

(b) ****** * 

shall have jurisdiction to entertain and try any suit or proceeding between a land- 
lord and a tenant relating to the recovery of rent or possession of any premises to 
which any of the provisions of this Part apply and to decide any application made 
under this Act and to deal with any claim or question arising out of this Act or any 
of its provisions and subject to the provisions of sub-section (2) no other Court 
shall have jurisdiction to entertain any such suit, proceeding or application or to 
deal with such claim or question. 

* * * * * * * 

Section 28 did not set up new Courts to try suits or proceedings between landlords 
and tenants : it invested existing Courts with exclusive jurisdiction to try suits and 
proceedings of the nature set out and claims or questions arising under che Act. 
Section 31° of the Act provides inter alia that the Courts specified in sec tion 28 shall 
follow the prescribed procedure in trying and hearing suits proceedings applica- 
tions and appeals and in executing orders made by them. Section 49 authorises the 
State Government to make rules for the purpose of giving effect to the provisions of 
the Act and in particular to make rules among other subjects for the procedure to 
be followed in trying or hearing suits proceedings (including proceedings for execu- 
tion of decrees and distress warrants) applications, appeals and execution of orders. 
Pursuant to the authority conferred, rules were framed by Government of Bombay 
and rule 5 which dealt with the procedure to be followed by the Court of Small 
Causes, Bombay, for suits, proceedings, appeals, etc., provided in so far as itis material : 

« in su ch of the following suits and proceedings as are cognizable by the Court 
of Small Causes, Bombay, on the date of the coming into force of these Rules, 
namely' : — ■ 
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or pScSi^sf mgS f0r “ ec “ ,ion ° f de '™ Of Order passed in any such suit 

f Urt +i° ^Causes Bombay, shall follow the practice and procedure pro- 
vided for the time being (a) m the said Act except Chapter VI thereof, and (6) in 

the rules made under section 9 of the said Act.” 


By die enactment of the Bombay Reorganization Act XI of 1960, a separate 
State ol Gujarat teas constituted out of the territory "which formed the State of 
Bombay, and the area within the city limits of Ahmedabad formed part of the Stare 
of Gujarat. By the Gujarat Adaptation of Laws (State and Concurrent Subjects) 
Order, 1960, clause (a) of sub-section (1) of section 28 of Bombay Act LVTI of 1947 
as it was originally enacted was deleted. . The Legislature of the State of Gujarat 
enacted the Ahmedabad City Courts Act XIX of 1961 which by section 17j>rovided 
that the Presidency Small Cause Courts Act, 18&2 (XV of 1882), shall extend to and 
come into force in the City of Ahmedabad on and from the appointed day. By 
section 18 it was provided : , 

“ The Presidency Small Cause Courts Act, 1882 (XV of 1882), and the Bombay 
Rents, Hotel and Lodging House;Rates Control Act, 1947 (Bombay Act LVII of 
1947), shall in their application to the City of Ahmedabad stand amended in the 
" manner and to the extent specified in the Schedule.” 

By section 19 it was provided': 

,c With effect on and from the appointed day * * * * 

the Provincial Small Cause Courts Act, 1887 (IX of 1887), and all rules, notifica- 
tions and orders made thereunder shall cease to apply to or be in force in the 
City of Ahmeadabad 

* * * * * * *3J 

By the schedule certain amendments Were made in the Presidency Small Causes 
Courts Act, 1882 in its application to the City of Ahmedabad. By clause 13 of the 
schedule section 50 of the Presidency Small Caus e Courts Act was to apply to every 
place within the City of Ahmedabad. Certain amendments were also made in 
section 28 of the Bombay Rents Hotel and Lodging Houses Rates Control Act, 
1947, and in sub-section (1) of section 28, before clause (a a) the following clause seas 
inserted : 

“ (a) in the City of Ahmedabad, the Court of Small Causes of Ahmedabad.” 

By the enactment of the Ahmedabad City Courts Act, 1961, the proceedings 
before the Court of Small Causes at Ahmedabad Were governed by that Act and by 
virtue of the amendment m3de in section 28 of Bombay Act LVII of 1947 it became 
a Court of exclusive jurisdiction to try suits, proceedings, claims and questions arising 
■ under that Act. Being a Court governed by the Presidency Small Cause Courts 
' Act, the Ahmedabad Court of Small Causes was competent to exercise, subject to 
the Ahmedahad City Courts Act, all the powers which a Presidency Small Causes 
Court may exercise. Power to issue a distress warrant being expressly conferred by 
-section 53 of the Presidency Small Cause Courts Act upon the Courts governed by 
- it, the Court of Small Causes, Ahmedabad, W3S competent to exercise that power. 

Rule 5 -was framed under the Bombay Act LVII of 1947 in exercise of the 
authority conferred by section 49 (2) (iii). After the enactment of the Ahmedabad 
City Courts Act, 19S1, rule 5 as originally framed by the Government of Bombay 
continued in force by virtue of section 87 of the Bombay Reorganization Act XI of 
• 1960, and applied to the Ahmedabad jSm3ll Causes . Court. 'When rule 5 was 
framed under Bombay Act LVII of 1947 it was not ultra vires, and it is not shown to 
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have become ultra vires after the enactment of the Ahmedabad City Courts Act in its 
application to the City of Ahmedabad. 

The arg um ent that section 28 sets up a new set of Courts with special powers 
and jurisdiction is without substance. Section 28 merely confers upon the existing 
Courts exclusive jurisdiction in respect of matters relating to possession of premises 
and recovery of rent and to determine claims and questions arising under that Act. 
On that account it does not become a Special Court : it is a Court which is competent 
to exercise all the powers which are conferred upon it by virtue of its constitution 
under the statute which governs it. The Court of Small Causes at Ahmebdad had* 
therefore., power to issue distress warrant and that power could be exercised even in 
respect of suits and proceedings which were exclusively triable by it by virtue of the 
Bombay Act LVTI of 1947. 


We are also unable to hold that so long as application for fixation of standard 
rent is pending, the Court’s jurisdiction to issue a distress -warrant remains suspended. 
Until standard rent is determined, or an interim order is made, rent at the contractual 
rate is payable and process for recovery' by distress warrant may always be adopted. 
Section 1 1 of Bombay Act LVII of 1947 confers upon the Court power to fix standard 
rent and permitted increases in certain cases. The Court is also competent to 
determine interim standard rent, and direct payment pending final determination 
of standard rent. 


The appellants applied for fixation of standard rent and invited the Court to 
pass an order fixing interim standard rent and the Court of Small Causes proceeded 
to pass the order for payment of rent and municipal taxes. In the present case there 
■was an express order of the Court requiring the appellants to deposit in Court Rs. 810 
per month and also to deposit municipal taxes. The Court of Small Causes ordered 
that the amount deposited by the appellants towards municipal taxes shall not be 
paid over to the landlord. The amount was on that account not available to the 
respondent. The respondent was unable to pay the taxes and the municipality 
threatened to attach the property. The amount of municipal taxes was due and it 
was parable by the appellants. Though deposited in Court, it could not be with- 
draw by the respondent. The municipal taxes were, therefore, in arrears and a 
distress warrant could be applied for under section 53 of the Presidency Small 
Cause Courts Act by the respondent. 


It was urged that the appellants had to pay the amount of interim standard rent 
twice over : once when they deposited it in the Court and again when they satisfied 
T c demand to avoid execution of the distress wrrant. The landlord undoubtedly 
Snot obtain the amount twice over.- But that does not mean that when the tenant 
Snot made the amount available to the landlord the application for distress was 

not maintainable. 

The argument that the erroneous order passed by the Court of Small Causes 
nreventing die landlord from recovering the amount of municipal taxes could have 
E iot corrected by approaching the superior Courts and so ong as that order 
stood no distress could be levied, ignores the fact that the appellants had persuad- 
ed the Court of Small Causes to pass that order. In our judgment, there was no bar 
to the respondent maintaining the application for distress. 


The appeal fails and is dismissed with costs. 

S.V.J. 


Appeal dismissed. 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present M. HidayaTullah, Chief justice and G.K. MitterJ. 

Debesh Chandra Das _ _ Appellant * 

v. 

Union of India and others . . Respondents. 

Constitution of India (1950), Article. 311 (2)— Scope— Tenure post in the Government of 

India Appointm ’nt to — Reversion to the Assam State before the expiry of the tenure to 

post carrying smaller salary , if amounts to reduction in rank and involves a stigma. 

The cadres for the Indian Administrative Services are to be found in the States 
only. There is no cadre in the Government of India. A few of these persons 
are however, intended to serve at the Centre. When they do so the)- enjoy better 
emoluments and status. They rank higher in the service and even in the Warrant 
of Precedence of the President. In the States they cannot get the same salary 
in any post as Secretaries are entitled to in the Centre. The appointments to the 
Centre are not in any sense a deputation. They mean promotion to a higher 
post. The only safeguard is that many of the posts at the Centre are tenure posts. 
Those of Secretaries and equivalent posts are for five years and for lower posts the 
duration of tenure is four years. 

The appellant Das held one of the tenure posts. His tenure ordinarily was five 
years in the past. He got his secretaryship on 30th July, 1964 and was expected 
to continue in that post for five years, that is, till 29th July, 1969. The short 
question in this case is whether his reversion to the Assam State before the expiry 
of the period of his tenure to a post carrying a smaller salary amounts to reduction 
in rank and involves a stigma upon him. 

Now it has been ruled again and again in this Court that reduction in rank ac- 
companied by a stigma mustfollow the procedure of Article 311 (2) of the Consti- 
tution. It is manifest that if this was a reduction in rank, it was accompanied 
by a stigma. There was a stigma attaching to the reversion and it was not a 
pure accident of service. Nothing turns upon the words of the notification ‘ until 
further orders ’ because all appointments to tenure posts have the same kind of 
order. By an amendment of Fundamental Rule 9 (30) in lg67, a form was pre- 
scribed and that form was used in his case. These notifications also do not 
indicate that this was a deputation which could be terminated at any time. The 
notifications involving deputation always clearly so state the fact. Many noti- 
fications brought to the notice of the Court during the argument which bear out 
this fact and none to the contrary' v\-as shown. Das thus held a tenure post which 
was to last till 29th July, 1969. A few months alone remained and he was not so 
desperately required in Assam that he could not continue here for the full dura- 
tion. The fact that it was found necessary to break into bis tenure period close 
to its end must be read in conjunction with the three alternatives and they 
clearly demonstrate -that the intention rvas to reduce him in rank by sheer pres- 
sure of denying him a secretaryship. No Secretary has so far been sent back in 
this manner and this emphasises the element of penalty. His retention in Govern- 
ment of India on a lower post thus was a reduction in rank. 

No State Service (the highest being Chief Secretary’s) carries the emoluments 
which Das was drawing as a Secretary for years. His reversion would have meant 
a big drop in his emoluments. Das rvas prepared to go to Assam provided he 
got his salary Rs. 4,000 per month but it was stated before that that vsas not 
possible. Das was prepared to serve at the Centre in any capacity which brought 
him the same salary'. This too was said to be not possible. To give him a 
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DEBESH CHANDRA DAS V. UNION OF INDIA ( Hidayatullah , C. J.) . 

Hobson’s choice of choosing between reversion to a post carring a lower salary or 
staying here on a lower salaried post, is to indirectly reduce him in r ank. 

Appeal from the Judgment and Order, dated the 18th September, 1968 of the 
Calcutta High Court in F.M.A. No. 381 of 1967. 

B. Sen, Senior Advocate, B. P. Maheshzcari A. JV. Parikh and S. M. Jain, 
Advocates, with him), for Appellant. 

D. Xarascrcju, Senior Advocate (R. H. Dhebar and S. P. Kayar, Advocates, 
with him), for Respondents Nos. 1 and 2. 

The Judgment of the Court was delivered by 

HzdayataUck, C.J . — This is an appeal against the judgment of the High Court of 
Calcutta dismissing a writ petition filed by the appellant Debesh Chandra Das. 
This appeal is by certificate against the judgment, dated I8th September, 1968. 

The appellant is a member of the Indian Civil Sendee. He qualified in 1933 
and arrived in India in 1934 and was allotted to Assam. In 1940 he came to the 
Government of India and became in turn Under-Secretary and Deputy-Secretary, 
Home Ministry. In 1947 he wentbackto Assam where he held the post of Develop- 
ment Commissioner and Chief Secretary. In 1951 he again came to the Govern- 
ment of India as Secretary, Public Service Commission. In 1955 he became Joint 
Secretary to the Government of India and continued to hold that post till. 1961. 
From 1961 to 1964 he was Managing Director of Central Warehousing Corporation. 
On 29 th July, 1964, be was appointed Secretary, Department of Social Security with 
effectfrom, 30th July, 1964 and until further orders. On 6th March, 1965 the 
Appointments Committee of the Cabinet approved the proposal to continue him as 
Secretary, Department of Social Security. He continued in that Department, 
which is now renamed as the Department of Social Welfare. On 20th June, 1966 he 
received a letter from the Cabinet Secretary which was to the following effect : 

“My dear Debesh : • 

For sometime, the Government has been examining the question of building up a 
higher level of administrative efficiency. This is much more important in the con- 
test of the recent developments in the country. The future is also likely to be full 
of problems. In this connection, the Government exam ined the names of those 
who are at present occupying top level administrative posts 'with a view to ascer- 
taining whether they were fully capable of meeting the new challenges or whether 
they should make room for younger people. As a result of this examination, it 
has been decided that you should be asked either to revert to your parent State or 
to proceed on leave preparatory to retirement or to accept some post lower than 
that of Secretary of Government. I would be glad if you would please let me 
know* immediately as to what you propose to do so that further action in the matter 
may be taken. 


Yours sincerely; 

(Sd.) DHARMA VIRA.” 

He asked for interview with the Cabinet Secretary and the Prime Minister and re- 
presented his case but nothing seems to have come of it. On 7th September 1966 he 
received a second letter from the Cabinet Secretary which said inter alia as follows : 

“ I am now directed to inform you that after considering your oral and 

written representations in the matter Government has decided that your services 
mav be placed at the disposal-of your parent State, namely, Assam. In case, 
however you like to proceed on leave preparatory to retirement will you please 
let me know ? ” 

The appellant treated these orders as reduction in his rank and filed a writ peti- 
tion in the* High Court of Calcutta-on 19th September, 1966. According to him the 
s c J— 3 
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order amounted to a reduction in rank since the pay of a Secretary to the Govern- 
ment of India (I.C.S.) is Rs. 4,000 and the highest pay in Assam (I.G.S.) is Rs.3,500. 

here bemg no equal post in the Government of Assam his reversion to the Assam 
Service meant a reduction not only in his emoluments hut also in his rank. He also 
inrni ^ ^ iat ^ 1C 2 2 years’ tenure post and the tenure was to end on 29 th July, 

lyoa but was wrongly terminated before the expiry of five years. He also alleged 
that there was a stigma attached to his reversion as was clear from the three alterna- 
tives which the letter of the Cabinet Secretary gave him. The highest post in the 
Government of Assam being equivalent to the Joint Secretary of Government of 
India, his reversion to the highest post, i.c. Chief Secretary to the Government of 
Assam, amounted to a reduction in rank. He contended, if this was the case, the 
procedure under Article 311 (2) of the Constitution ought to have been followed and 
without following that procedure the order was not sustainable. 

When the appellant filed the writ petition he was appointed as a Special Secre- 
tary' on loth October, 1966 but tinder one of his juniors. It may be mentioned here 
that the appellant is next only to the Cabinet Secretary in the matter of seniority. He 
also received a letter from the Government of India dated 20th October, 1966 in 
which it was said that Government was considering giving him a post equal to that 
of a Secretary. The writ petition was dismissed by Justice A. N. Ray on 19th A lay, 
1967. The following day the appellant was again reposted to Assam but he filed an 
appeal and obtained a stay. On 21th March, 1968 he was appointed Secretary in the 
Department of Statistics in the Central Government. The appeal was heard by 
Justice P. B. Mukharji and Justice A. N. Sen who differed, the former was in 
favour of dismissing the appeal while the latter was in favour of allowing it. The 
appeal was then laid before Sankar Prosad Mitra, J. who agreed with Justice 
Mukharji and the appeal was dismissed on 18th September, 1968. On 
20th September, 1968 the appellant was reposted to Assam. He, however, filed the 
present appeal and has proceeded on leave although no orders on leave applica- 
tion seemed to have been passed when we beard the appeal. 


In this appeal also, it is contended that the reversion of the appellant to the Assam 
Service amounts to a reduction in rank. This is on the ground that he held a higher 
post in the Government of India and there is no post equal to it under the Assam 
Government. The post of the Chief Secretary in the Assam Government is equal 
to the post of a Joint Secretary' in the Government of India and his reversion would 
therefore indirectly mean a reduction in his rank and also in his emoluments because 
the highest post in Assam does not carry a salary equal to that of a Secretary in the 
Government of India. He also contends that under Article 311 (2) an enquiry * had 
to be made and lie bad to be given a chance of explaining his case if the reduction in 
rank amounted to a penalty'. He contends that the letters of the Cabinet Secretary 
speaks for themselves and clearly show’ that lie was being offered a lower post even 
in the Government of India if he was to continue here denoting thereby a desire to 
reduce him in rank. The letters also speak of his unsatisfactory' work and, therefore, 
cast a stigma on him and therefore his reversion must be treated as a penalty and if 
the procedure laid down under Article 311 (2) is not followed, the order of the Govern- 
ment of India could not be sustained. This, in short, is die case which he had put 
up before the High Court and has now put up before us. 

The Government of India contends that he was on deputation and the deputa- 
tion could be terminated at any time ; that liis orders of appointment clearly show' 
that the appointment were “ until farther orders ” and that he had no right to con- 
tinue in die Government of India ifiiis services were not required and that his rever- 
sion to his parent State did not amount either to any reduction in rank or a penalty, 
and, therefore, the order w r as quite legal. 

Prior to 1946 die members of die Indian Civil Service were in a Civil Service 
of die Secretary of State. As a result of a conference between Chief Ministers and 
the Government of India an AH India Administrative Service was constituted in 
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October, 1946. This agreement was entered into under section 263 of the Govern- 
ment of India Act, 1935. The Indian Administrative Service was common to the 
Centre and the Provinces. On 25th January, 1950 rules were framed under sections 
241 (2) and 247 of the Government of India Act, 1935. These rules were known as 
the Indian Civil Administrative ( Cadre) Rules, 1 950. Under these rules cadres were 
constituted. A ‘cadre’ is defined in Fundamental Rule 9 (4) as the strength of a 
service or a part of a service sanctioned as a separate unit. In these rules ‘cadre 
officer’ meant an officer belonging to any of these categories specified in rule 4 and 
‘cadre post’ meant any duty post included in the Schedule to the Rules. In rule 4, 
it was provided that every cadre post shall be filled inter alia by an officer who is a 
member of the Indian Civil Service. In the Schedule Assam was to have 20 senior 
posts under the Provincial Government, 6 senior posts under the Central Govern- 
ment and 37 posts for direct recruitment, and junior posts and certain reserves. 
After 1954 a number of Rules were framed and we are concerned in this case with 
the Indian Administrative Service (Cadre) Rules, 1954, Indian Administrative 
Service (Fixation of Cadre Strength) Regulations, 1955 and Indian Ad min istrative 
Service (Pay) Rules, 1954. Under the Pay Rules were shown the posts carrying pay 
above the time-scale pay in the Administrative Service under the State Governments. 
In Assam there were four such posts' — Chief Secretary (Rs. 5,000), Member, Board 
of Revenue, Commissioners and Development Commissioners (Rs. 2,500 — 125/3 — • 
2,750) . These four were the only posts above the time-scale and the highest pay 
possible was that of a Chief Secretary carrying Rs. 3,000 p.m. [ Vide All India Services 
Manual (1967), p. 248]. The lowe'r posts in Assam were: Secretaries, Additional 
Secretaries, Joint Secretaries, etc., who were on a time-scale with ceiling of Rs. 
2,250 p.m. (ibid p. 263). As against this the post carrying pay above the time-scale 
or special pay in addition to pay in the time-scale under the Central Government 
when held by Indian Administrative Service men were Secretaries to the Govern- 
ment of India with a pay of Rs. 3,500 (Rs. 4,000 for Indian Civil Service men) and 
so on in a downward position. There was no separate cadre in the Government of 
India as defined in the Fundamental Rules mentioned above. There were only 
cadres in the States. Posts beyond the State cadre limit were only to be found in 
the Government of India. The Indian Administrative Service (Cadre) Rules,1954 
provided an elaborate machinery for getting persons to fill the posts in the Govern- 
ment of India. Similarly, the Indian Administrative Service (Fixation of Cadre 
Strength) Regulations, 1955 provided for these matters. Rule 3 of the Indian Ad- 
ministrative Service (Cadre) Rules provided as follows : 

“ 3. Constitution of Cadre , — 

(1) There shall be constituted for each State or group of States an Indian 
Administrative Service Cadre. 

(2) The cadre so constituted for a State or a group of States is hereinafter 
referred to as a ‘State Cadre’ or, as the case may be, a ‘Joint Cadre.’ ” 

Rule 4 next provided : 

“ Strength of Cadres , — 

(1) The strength and composition of each of the cadres constituted under 
rule 3 shall be as determined by regulations made by the Central Government in 
consultation with the State Governments in this behalf and until such regulations 
are made, shall be as in force immediately before the commencement of these 
rules. 

(2) The Central Government shall, at the interval of every three years, re- 
examine the strength and composition of each such cadre in consultation with the 
State Government or die State Governments concerned r.nd may make such 
alterations therein as it deems fit ; 
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Provided that nothing in this sub-rule shell be deemed to effect the power of 
the Central Government to alter the strength and composition of anv cadre at any 
other time : 


Provided further ih 2 t the State Government concerned may add for a period 
not exceeding one year and with the approval of the Central Government for a 
further period not exceeding two years, to a State or Ioint Cadre one or more posts 
carrying duties or responsibilities of a like nature to cadre posts. ” 

Rule 6 then provided for deputation of cadre officers. It reads as follows : 

“ 6. Deputation of cadre officers . — 

( 1) A cadre officer may, with the concurrence of the State Government or the 
State Governments concerned and the Central Government,, be deputed for ser- 
vice under the Central Government, or another State Government or under a 
company, association or body of individuals, whether incorporated or not, which is 
wholly or substantially owned or controlled by the Government. 

(2) A cadre officer may also be deputed for sendee under : — 

(?) a Municipal Corporation or a Local Body, by the State Government on 
■whose cadre he is borne, or by the Central Government with the concurrence of 
the State Government on -whose cadre he is borne, 2 s the case may be : and 

(ii) an international organisation, an autonomous body not controlled by 
the Government, or a private body, by the Central Government in consultation 
■with the State Government on whose cadre he is borne : 

Provided that no cadre officer shall be deputed to any organisation or body 
of the type referred to in item (ii) of this sub-rule except uith his consent. ” 

It may be pointed out here that “ permanent post 3 is defined by the Fundamental 
Rules as a post carrying a definite rate of pay and sanctioned without limit of time; 
a 'temporary post 5 is defined as a post carrying definite rate of pay sanctioned for a 
limited time and a 'tenure post 5 means a permanent post which an individual 
Government servant may not hold for more than a limited period. All cadre posts 
were to be filled by cadre officers (rule 8), but temporary appointments of non-cadre 
officers to cadre posts were possible under certain circumstances (rule 9). 

Under the Indian Administrative Service (Fixation of Cadre) Strength Regu- 
lations, 1955, Assam was to have a total of 1 1 7 cadre posts. Of these, 55 were under 
the Government of Assam and 22 senior posts were to be under the Central Govern- 
ment. 19 were promotion posts and 58 were to be filled by direct recruitment. 
There were certain reserved posts for leave reserves, deputation reserves, training 
reserves and finally there -were junior posts. By the agreement which formed an 
annexure to the Indian Civil Administrative (Cadre) Rules, 1950, Assam was to 
have 20 senior posts under the Provincial Government and 6 senior posts under the 
Central Government with some provision for direct recruitment posts, junior posts 
and reserves. These posts denoted combined Service between the Central Govern- 
ment and the Assam Government. The arrangement allowed an officer to go from 
one post to another whether under the Centre or the State but not to a lower post 
unless the exigency of the case so demanded. The posts in the Got erament of India 
were held in the ordinary course and were not deputation posts. They u ere not as 
a part of the deputation reserves. 

Under Article 312, these services must be considered common to the Union and 
the State. Under section 4 of the All India Services Act, 1951 all rules in force 
immediately before the commencement of the Act and applicable to an All India 
Service were continued, thus the Indian Civil Administrative (Cadre) Rules, 1950 

continued to remain in force. 

The position that emerges is that the cadres for the Indian Administrative Ser- 
vices are to be found in the States only. There is no cadre in the Government of 
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India. A few of these persons are, however., intended to serve at the Centre. When 
they do so thev eni'ov better emoluments and status. They rani hig ser- 

vice and even 'in the Warrant of Precedence of the President In the S^tes they 

cannot get the same salary in any post as Secretaries are en 1 Ttirv rn^n" 

The appointment* to the Centre are not in any sense a deputation They mean 
promotion to a higher port. The only safeguard is that many of the ports at the 
Centre are tenure ports ? Those of Secretaries and equivalent posts are for five years 
and for lower posts the duration of tenure is four years. 

Now Das held one of the tenure ports. His tenure ordinarily ft* Tears in 

the post. He got his secretarvshin on 30th Tulv. 1964 and vvas ejected to continue 
inthltportfoffive vears.thatis.till 29th Julv, 1969. The short t ouestionjn thi* ca*e 
is whether his reversion to the Assam State before the expiry of the ?enod < of his 
tenure to a port carrying a smaller salary amounts to reduction in rank and involves 

stigma upon him. 

Reversion to a lower port does not per se amount to a ®tit we have here 

evidence that the reversion i* accompanied by a stigma. In the first letter is ned to 
20* i"B69 bvMr. Dhinn, Vh* (C.Knet Sccretervl J to 
Government was considering whether the persons at top eve a m ' 
were capable of meeting the new challenges or must ma e r . . k cceD f 

The letter goes on to say that he may choose one of three nkern. - ‘• C P 
lower post at the Centre go back to a post carnnng lo ww saferr m As orfeto 
leave preparatory to retirement. The offer of a lower po m e ' ■ _ * v 

to the fact of his demotion. It clearly tells him that his revcrsi ^ . y terat * ves spw ,q ; 
exigency of service but because he is found wanting. - ■ ' y * tion 

vote. This was not a case of reverting him to Assam at the end of 
or tenure. He can be retained in the Central Services prov^ed. heacceptsalovver 

port, and the final alternative that he may retire clearly ' ! rihhis fSs 

Is bent upon removing him from his present port. In ,. t -. cs r The 

recognised because on 7th. September. 1966 he is offered only £vo ™ 
alternative of a lower port Is advisedly* dropped because l £j ec j 

.rtigma. If any doubt remained it is cleared by the affidavit which is now hied. 

Paragraphs 7 and 10 of the affidavit read as follows : 

tc 7 With reference’ to the allegations made in paragraphs 13 to 23 of the said 

. vant records. I further sav that the performance of the pePtioner did not come 
to the standard expected of a Secretary to the Govemm 

cc 10. The allegations made in paragraph 26 0 ^ jje S p isterinview 
I further say tha t th e said representation was rejected by the Prime Minist 

of the standard of performance of the petitioner.- ■ 

Now it has been ruled again and again in this ^^^fci^r^ofthe'comS 
accompanied by a stigma must follow the procedure of Article 31 1 (21 of the GonsP 
tuffon lris manifest that if this was a reduction in rank, it was accompanied by a 
stigma . We are satisfied that there vvas a stigma attach mg to the reversion and that 
it was not a pure accident of service. 

It remains to see whether there was a reduction in rank. There is no definition 
of reduction in rank in the Constitution. But we get some assistance mom rale 3 of 
the All India Services (Discipline and Appeal) Rules, which provides , 

tc 3 Penalties —The following penalties may, for good and sufficient reasons 
and as hereinafter provided, be imposed on a member of the Service, namely:— 


(ill) reduction in rank including reduction to a lower port or time-scale, or to 
a lower stage in a time-scale ; 
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We have shown above that he was holding a tenure post. Nothin* turns upon the 
words of the notification until further orders 5 because all appointments to' tenure 
P oss have * he S2me falld of order. By an amendment of F.R. 9 (30) in 1967. a form 
yas presen bed and that form was used in his case. These notifications also do not 
indicate that this was a deputation which could be terminated at anv time. The 
notifications involving deputation always clearly so state the fact. Manr notifica- 
tions were brought to our notice during the argument which bear out this fact and 
none to the contrary was shown. Das thus held a tenure post which was to last till 
29 th July. 1969. A few months alone remained and he was not so desperately required 
in Assam that he could not continue here for the full duration. The fact that it was 
found necessary to break into his tenure period close to its end must be read in con- 
junction with the three alternatives and they clearly demonstrate that the int enti on 
was to reduce him in rani by sheer pressure of denying him a secretaryship. No 
Secretary, we were told . has so far been sent bach in th is manner and this emphasis- 
es the element of penalty. His retention in Government of India on a lower post 
thus was a reduction in rank. 


Finally we have to consider whether his reversion to Assam means a reduction 
in rank. It has been noticed above that no State Service (the highest being Chief 
Secretary’s) carries the emoluments which Das was drawing as a Secretary for yearn. 
His reversion would have meant a big drop in his emoluments. Das sms prepared 
to go to Assam provided he got his salary of Rs. 4.000 per month but it was stated 
before us that that was not possible. Das was prepared to serve at the Centre in 
any capacity which brought him the same salary. This too was said to be not possi- 
ble. This case was adjourned several times to enable Government to consider the 
proposal but ultimately it was turned down. AH that was said was that he could 
only be kept in a lower post. If this is not reduction in rank we do not see what else 
it is. To give him a Hobson’s choice of choosing between reversion to a post 
carrying a lower salary or staying here on a lower salaried post, is to indirectly 
reduce him in rank. 


Therefore, we are satisfied that Das was being reduced in rank with a stigma 
upon his work without following the procedure laid down in Article 311 (2). We 
say nothing about a genuine case of accident of service in which a person drafted 
from a State has to go back for any reason not connected with his work orconduct. 
Cases must obviously arise when a person fakes from the State may hare to go back 
-for reasons unconnected with his work or conduct. Those cases are different and 
we are not expressing any opinion about them. But this case is clearly one of reduc- 
tion in rank wuth a distinct stigma upon the man. This requires action in accordance 
with Article 311 (2) of the Constitution and since none was taken, the order of rever- 
sion cannot be sustained. IVe quash it and order the retention of Das in a post 
comparable to the post of a Secretary in emoluments till such time as his present 
tenure lasts or there is an Inquiry against him as contemplated by the Constitution. 

Before we leave this case we are constrained to say that the attitude in respect 
of this case was not verv happv. Das offered to take leave preparatory to retirtment 
on the 29th July, 1969 if he was retained in Delhi on this cr other post. This coin- 
cided with bis present tenure. But vast as the Delhi Secretariat is, no joo was 
Found for him. This confirms us in our view of the matter that he was being sent 
away not because of exigence of service but definitely because he was not required 
for reasons connected with his work and conduct. 

The appeal is thus allowed with costs here and in the High Court. 

V.M.K. App’-d dlczcrd. 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — S. M. Sikri, R. S. Bachawat and V. Ramaswami, JJ. 

K. R. Chinna Krishna Chettiar . . Appellant * 

v. 

Sri Ambai & Co. and another . . Respondents. 

Trade and Merchandise Alarks Act (XLIII of 1958), sections 2 (j) and section 12 (1) 

Registration of trade mark — £ Andal ’ and * Ambai’ — Deceptively similar in sound 

Ocular Comparison not always the decisive test. 

Constitution of India (195(D, Article 136 — Appeal by Special Leave — Concurrent finding of 

Court below — Onus on appellant to show that the finding is erroneous. 

There can be no doubt that the word * Ambai ’ is an essential feature of the 
trade marks. The common “ Sri ’* is the subsidiary part of the two words 
“ Ambai ” is the more distinctive and fixes itself in the recollection of an average 
buyer with imperfect recollection. 

It is for the Court to decide the question on a comparison of the competing 
marks as a whole and their distinctive and essential features. If the proposed 
mark is used in a normal and fair manner the mark would come to be known by 
its distinguishing feature “Andal ”. There is a striking similarity, and affinity 
of sound between the 'words ££ Andal ” and ££ Ambai ” (held, there is real danger 
of confusion between the two marks.). 

There is no evidence of actual confusion, but that might be due to the fact that the 
appellant’s trade is not of long standing. There is no visual resemblance between 
the two marks, but ocular comparison is not always the decisive test. The 
resemblance between the two marks must be considered with reference to the ear 
as well as the eye. IT Id, there is a close affinity of sound between Ambai and Andal. 
The distinguishing feature of the respondents mark is Ambai while that of the 
Appellant’s mark is Andal. The two words are deceptively similar in sound. 

The name Andal does not cease to be deceptively similar because it is used in 
conjunction with a pictorial device. 

The Hindus in the south of India may be well aware that the words Ambai 
and Andal represent the names of two distinct goddesses. But the respondent’s 
customers are not confined to Hindus alone. Many of their customers are 
Christians, Parsis, Muslims and persons of other religious denominations. More- 
over, their business is not confined to south of India. The customers who are 
not Hindus or who do not belong to the south of India may not know the difference 
between the words Andal and Ambai. The words have no direct reference to 
the character and quality of snuff. The customer 'who use the respondent’s 
goods will have recollection that they are known by the word Ambai. They may 
also have a vague recollection of the portrait of a benign goddess used in connec- 
tion with the mark. They are not likely to remember the fine distinctions between 
a Vaishnavite goddess and a Shivaite diety. 

The Registrar has expert knowledge of such matters and his decision should not 
be lightly disturbed. But both the Courts have found that he -was clearly wrong 
and held that there is a deceptive similarity between the two marks. In an appeal 
under Article 136 of the Constitution, the onus is upon the appellant to show 
that the concurrent finding of the Courts below is erroneous. The appellant must 
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satisfy the Court that the conditions of section 12 (1) have been satisfied. If those 
conditions are not satisfied his mark cannot be registered. 


. S ^ C l al Lea . vefrom the Judgment and Order, dated the 21st Novem- 

Der, iyt>2 of the Madras High Court in Letters Patent Appeal No. 57 of 1962. 

... A'.* 1 ' S en > Senior Advocate, (X. Jayaram and R. Thiagarajan, Advocates, 
with him), for Appellant. J 


M. C. Chagla 3 Senior Advocate CM R. Anand and M. P. Rao, Advocates, 
and 0. C. Malhttr, Advocate of Mis'. J. B. Dadachanji & Co. with him), for Res- 
pondent No. 1. 


The Judgment of the Court was delivered by 

f » 

Bachawat.J . — The appellant is the sole proprietor of a trading concern known as 
Radha and Co. The respondents Ambal and Co., are a partnership firm. The 
respondents as also the appellant are manufacturers and dealers in snuff carrying 
on business at Madras and having business activities inside and outside the State of 
Madras. On 10th March. 1958 the appellant filed application No. 183961 for 
registration of a trade mark in class 34 in respect of “ snuff manufactured in Madras”. 
The respondents filed a notice of opposition. The main ground of opposition was 
that the proposed mark was deceptively similar to their registered trade marks. 
The respondents were the proprietors of the registered marks Nos. 126808 and 146291 
Trade mark No. 126808 consists of a label containing a device of a Goddess Sri Ambal 
seated on a globe floating on water enclosed in a circular frame with the legend 
“Sri Ambal parimala snuff” at the ton of the label, and the name and address 
“Sri Ambal and Co., Madras” at the bottom.. Trade mark No. 146291 consists 
of the expression “ Sri Ambal ”. The mark of which the appellant seeks registra- 
tion consists of a label containing three panels. -The first and the third panels 
contain in Tamil, Devanagiri, Telugu and Kannada the equivalents of the words 
“ Sri Andal Madras Snuff”. The centre panel contains the picture of Goddess 
Sri Andal and the legend, “ Sri Andal ”. 

Sri Andal and Sri Ambal are separate divinities. Sri Andal was a Vaishnavite 
woman saint of Srivilliputur village and was deified because of her union with 
Lord Ranganatha. Sri Ambal is the consort of Siva or Maheshwara. 

' The respondents have been in the snuff business for several decades and have 
used the Word Ambal as part of their work for more than half a century. The 
question in issue is whether the proposed mark is deceptively similar to the res- 
pondents’ marks. “ Mark ” as defined in section 2 (j) of the Trade and Merchan- 
dise Marks Act, 1958 includes “a device, brand, heading, label, ticket,_name, sig- 
nature, word, letter or numeral or any combination thereof.” Section 12 (1) 
provides that ct save as provided in sub-section (3), no trade mark shall be registered 
in respect of any goods or description of goods which is identical with or deceptively 
similar to a trade mark which is already registered in the name of a different pro- 
prietor in respect of the same goods or description of goods.” The Registrar of 
Trade of Marks observed : — 

“ In a composite mark the distinctive words, appearing on it play an important 
part. Words always talk more than devices, because it is generally by the word 
part of a composite mark that orders will be given. Apart from that , the oppo- 
nents have a registered mark consisting of the expression Sri Ambal. _ I have, 
therefore, to determine whether the expression Sri Andal, is deceptively similar to 
Sri Ambal.” 

He held : 

. “the sound of “ Ambal ” does not so nearly resemble the sound of “Andal ”, 
in spite of certain letters being common to both the marks, as to be likely to cause 
nonfusiop or deception among a substantial number of persons,” 
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The respondents ffled an appeal In the Madras High Court. Jagadishan, J. 

“ It is settled law that a trade MCoSShlf^tato of to 

bod, can abstract the name or “seal aspect ofhismariusddferent 

charge of piracy of the mark pleadmg tot to ^ S', 

from the {nark of the person opposing its registra 

He held : — . n v, 0 netic similarity that they 

cc The words, Ambal and Andal, ^^d pronounciation. 
are undistinguisbable having th e s nu i C ldy perfectly or imp e j nd ia 

way they are uttered or spoken slowly ^ feigner or a native of Indj 
cnlously or carelessly and whoever u place or in a calm and se . jjy 

wherever they are uttered in the ^°i S ^?^p^pfusion between the two phonetioa y 

3Sd‘nlSS’isSlSS>d unavoidable.”^ ^ a])pdfen t>s application** 

Accordingly, he allowed the app«l and ^unus^ a letters patentJP^J rar 

registration of the trade mark. T1 TP- ^ t he appeal- The - to prove 

Divisional Bench of ^^.n^Jl^fently found that the appelanf- ^ presen t 

and the two Courts below concu -within section 1" [ )• 

honest concurrent use so as to bring - r obtaining Special Leav . 

appeal has been filed by the appellant after * ^ ^ ot deceptively 

The Registrar was of the view that tne ap. ^ Court rhavSfound 
similar to the respondent’s trade -.to l - ^ }sturbed . 'But both * ity between the 
and his decision should not be g , t t bere is a^de’ceptive onuS j s U pon the 

that he was clearly wrong an ^ J\ rt ; c i e 136 of the Constitutio . g erron eous. 

two marks. In an appeal unde finding of the Cou fl) have been 

appellant to show that the concurrent find Editions of section 12 « 

The appellant must satisfy the Court that^n ^ ^ cannot be rrg«ter«i 
satisfied. If those conditions are n mark No. 12680 t a A^bal ” 

Now to word- “ Sri ^£1” *£,«£££ doub.to. to -rd 

whole oftrade mark No. 146291 - Th e ^ The common Sn « df in the 
is an essential feature of the trade “^’^e distinctive and fixes 
Part. Of the two words Ambal . r fect recollection. _ normal 

recollection of an average buyer w ;f the appellant’s mark is use a j { s 

The vital question in issue ^-^he^nuffand if similarly g^ 0 od of deception 
and fair maimer in connection * ^ wiU there be such 0 fBroadhead’s 

assumed of the existing registcrea m ister ed (see m decide the ques 

that the mark ought not to be i. It is for the Court t^ ^ ^ 

Application for registration ° f a ^ade™ ^ arfc . as a whole n , mark is used 

tion on a comparison of the ,* bt pi our mind tha* ^ its distinguishmg 

essential features. e have ar h -would come to b a fimity of sound between 

in a normal and fair manner iking simillarity a . . the iudgment of the 

feature “ Andal There u > a. **^* Giving due : weight to the j ^ ^ ^ 

the words “ Andal ” and / conclusions of the Q f confusion between 

Registrar and bearing m there is a real danger oi 

Divisional Bench, we are satisfied that 

the two marks. . t ut that might be due to the a 

•j nf actual confusion is n0 v i SU al resemblance 

There is no evidence of f lon g standing- Tli decisive test. The 

that the appellant’s trade is o ^ kr c0inpa rison is n?t a ^ Y.^ referenC e to the ear 
between the two marks b j-s must be consid Ambal and Andal. 

resemblance between the two affin ity of sound betiveenA m „ 

as well as the eye. There is aclose 
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fo. **?* ° f Coca ~ CoIa Co - °f Canada v . PepsiCola Co. of Canada Ltd.\ it was 

c °k m common use in Canada for naming the beverages. The 
nguish mg feature of the mark coca-cola was coca and not cola. For the same 
ason the distinguishing feature of the mark Pepsi Cola, .was Pepsi and not col?. 

was not likely that any one would confuse the word Pepsi with coca. In the 
in CS ? nt c? * se t ^' c wor d ct Sri ” may be regarded as in common use. The distinguish- 
a°, , turc °f the respondent’s mark is Ambal while that of the appellant’s mark is 
ndai. The two words are deceptively similar in sound. 

, The name Andal does not cease to be deceptively similar because it is used in 
conjunction with a pictorial device. The case of I)c cordova and others v. Vick Ch'mical 
Coy.- is instructive. From the Appendix printed at page 270 of the same volun e it 
appears that Vick Chemical Coy were the proprietors of the registered trade mark 
consisting of the word “ Vaporub” and another registeied trade mark consisting 
oi -a design of which the words “ Vicks Vaporub Salve ” formed a part. The 
apoendix at page 226 shows that the defendants advertised their ointment as 
Karsote Vapour Rub ”. It was held that the defendants had infringed the regis- 

hfred marks. Lord RadclifFe said : “ a mark is infringed by another trader 

even -without using the whole of it upon or in connection with his goods., he uses 
°ne or more of its essential features.” 

Mr. Sen stressed the point that the words Ambal and Andal had distinct mean- 
ings. Ambal is the conscrt of Lord Siva and Andal is the consort of Ranganatha. 
He said that in view of the distinct ideas convc yed by the two words a mere accidental 
nhonetic resemblance could not lead to confusion. In this connection he relied on 
Venkalcswararf s Law of Trade and Merchandise Marks, 1963 Ed., page 214, Kerlys Law 
of Trade Marks and Trade Jfames , 9th Ed., page 465, Article 852 and the decision 
Application by Thomas A. Smith Lid., to Register a trade mark 3 . In that case Neville, J., 
held that the words “limit” and “ summit ” were words in common use, each 
conveying a distinctly definite idea : that there was no possibility of any one being 
deceived by the two marks : and there was no ground for refusing registration. 
Mr. Sen’s argument loses sight of the realities of the case. The Hindus in the south 
of India may be well aware that the word Ambal and Andal represent the names of 
two distinct goddesses. But the respondent’s customers are not confined to Hindus 
alone. Many of their customers are Christians, Parsecs, Muslims and persons of 
other religious denominations. Moreover, there business is not confined to south 
of India. The customers who are not Hindus or who do not belong to the south of 
India may not know the difference between the words Andal and Ambal. The 
words have no direct reference to the character and quality of snuff. The customers 
who use the respondent’s goods will have a recollection that they zre known by the 
word Ambal. They may also have a vague recollection of the portrait of a benign 
goddess used in connection with the mark. They are not lickly to remember the 
fine distinctions between a Vaishnavite goddess and a Shivaite deity. 

We think the judgment appealed from is right and should be affirmed. We 
are informed that the appellant filed another application No. 2125/5 seeking regis- 
tration of labels of which the expression “ Radha’s Sri Ambal Madras Snuff forms 
a part.- The learned Registrar has disposed of the application in favotr of the 
appellant. But we understand that an appeal is pending in the High Court. It was 
argued that there was no phonetic similarity between Sri Ambal and Radha’s Sri 
Andal ard the use of the expression Radha’s Sri Acdal was not likely to lead to 
confusion. The Divisional Bench found force in this argumtnt. But as the matter 
is subjudice we express no opinion on it. 

In the result, the appeal is dismissed with costs. 

S.V.J. • . Appeal dismissed. 


1- (1942)59 RPC. 327. 
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MAGHRAJ 7 . MST. BAYABAI (Shah, J.). 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present J. C. Shah and G. K. Mitter. JJ. 

Maghruj and others . . Appel! arts* 

r. 

Mst. Bayabai and others . . Respondents. 

Civil Procedure Code (V of 1908). Order 34 — Mortgage decree — Mortgagor depositing money 
into Court without specifying of that it is towards principal — Mortgagee r.ct informed 
chant nature of deposit — Normal nde is that the amount should first be applied 
towards interest cr.d costs — Mortgagor to plead crA prove agreemei.t to the contrary . 

Madhya Prcd r sh Money Lenders Act (XIII of 1934), section 9 — Prohibits awarding 
interest exceeding the principal of loan. 

Unless the mortgagees were informed that the mortgagors had deposited the 
amount only towards the Principal and not towards the interest, and the mort- 
gagees agreed to withdraw the money frontier Court accepting the condi- 
tional deposit, the normal rule that the amounts deposited in Courtshould first be 
applied towards satisfaction of the interest and costs and thereafter fotvards the 
principal would apply. The normal rule is that in the case of a debt due with 
interest any payment made by the debtor is in the first instance to be applied 
towards satisfaction of interest and thereafter to the principal. It was for the 
mortgagors to plead and prove an agreement that the amounts which were 
deposited by the mortgagees were accepted by the mortgagees subject to a con- 
dition imposed by the mortgagor (on facts held that there was no such 
agreement.) 

Section 9 of the Madhya Pradesh Money-lenders Act (XIII of 1934) prohi- 
bits the Courts from awarding interest exceeding the principal of loan. The 
Prohibition o f the statute is against the making of a decree for arrears of interest 
exceeding the amount of loan. (On facts held that the interest does not exceed the 
principal. 

Appeal by Special Leave from the Order, dated, the 30th November, 1964 of the 
Bombay High Court, Nagpur Bench in First Appeal No. 80 of 1964. 

G. L. Sanghvi, Advocate and j. B. Dadachcnji , Advocate of Mjs.j. B. Dadachanji 
d? Co., for Appellants. 

Dr. Tt . S. Bcrlirgay, Senior Advocate, (R. Mahalingier and Ganpat Rai } 
Advocates, with him), for Respondent No. 6. 

B. D. Sr.arma and S. P. JVayar, Advocates, for Respondent No. II. 

The Judgment of the Court was delivered by 

Shak.J . — Seth Haroon and Sons a firm had ten partners. The Hindu undivided 
family of Jethmal Ramkaran mortgaged a house belonging to it to Seth Haroon and 
Sons to secure repayment of Rs. 40,000 due on the foot of an account. Seth Haroon 
and Sons filed Suit No. I2-A of 1936 for recovery of their dues by sale of the mort- 
gaged house. On 28th December, 1940, a decree was passed in the suit by the 
Additional District Judge. The case was carried in appeal to the High Court of 
Nagpur. But the appeal was dismissed subject to a slight modification to be pre- 
sently noticed. An appeal was carried against the decree to this Court. During 
the pendency of the appeal to this Court, nine out often members of Seth Haroon 
and Sons migrated to Pakistan and were declared evacuees. By an order passed by 
this Court on 2Sth March, 1958, the Custodian of Evacuee Property tvas impleaded 
as a party respondent in the appeal filed dv the mortgagors. This Court dismissed 
the appeal on 8th August, 1958. Thereafter the 6th plaintiff Mohammad Ayyub 
— the only member o r the firm who had not migrated — for himself and as agent of 
the evacuees trader a general power-of-attomey applied for a decree absolute fcr sale. 
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The Custodian of Evac uee Property resisted the application 
Ayyub. Ultimately by the order passed by the High Cour o _ Courthovr- 
dian of Evacuee Property was joined as a party to the anp ica * ' Property and 

ever observed that the respective rights of the Custodian ° ' tl rocee dmg. 

the partners of Seth Haroon and Sons were not decided in that proceea S ^ 

Diverse contentions were raised bv the mortgagors ; . tk e ) mortgage, that 

that on proper account being taken nothing was due by hem t die claim 

interest was wrongly calculated at the fate of 4 per cent, per . . j crest c0U ld_nct 

for recovers* of costs was barred bv the law of limi a 101 } 2 * . {be contentions 

be awarded on costs. Theleamed Trial Judge substan i - being t he aggregate 

raised bv the mortgagors and passed a decree for Rs. 34,61 2 • ^ flle d against 

of Rs. 33.866.51 as principal and Rs. ^ rt /vfith fecial Leave, this 

tliat Order was summnrilv dismissed by tbe High 

a Ppeal is preferred by the mortgagors. monies 

Counsel for the mortgagors contended that on a mortgage 

paid bv them in satisfaction of the dues under - -> pntended that from time 

was satisfied and the mortgagees were overpaid. Coun directions that the 

to time pavment were made bv the mo gag . pnd not towards interest 

amounts paid were to be credited towar . credited towards the principal, 

and if the amounts so paid were m the rs - . j d Now, the learned 

it would be found that the mortvage dues had been T mortgagors were 

Trial Judge observed, that Exhibits 44 to 5o relied l unon ^ ^ ^ ?ppr0 . 

silent as to anV specific directions tha h -w h( f 1Iant has invited our atten- 
priated onlv toward* the prmcipal. Counsel tor n ^ d ; ts hi Court, m which 
tion to certain applications made at the t m d t o U ~, r ds the principal. Bjlv- 
it was recited that the mnountsAvere being det^ ^ ws Jn CTror in holding that 
ing upon these recitals it was urged _ - „_ n ts towards the principal. _ 

there ware no directions for appropriation P ■- nmnber of applications in which 
have not thought it necessary to ascertain -h f part payments towards 

recitals were made by the mortgagors at the t m =• ^ ;thout more, do not 

the principal, because on the view we take, these 

assist the claim of the mortgagors. ^ ^ dcdr .red due 

-Under the preliminary decree an amoun ^ ‘ The roort£ r a gors made no 
upto 23rd June, 1941 towards principal But from time to time the} 

pavments .under the decree .directly o der Order 21, rule 1 °f t ^ e e . 

claim to have made deposit* m the Co ^l^ nd ^ they stated that thepa>-ments 
Civil Procedure and m depositing some ; evidence on the record th~ 

were towards the, principal due. Bu t there « »o ev^^ed towards the pnncip ; .I 
mortgagees were informed that the accepted the amounts tows 

due, nor is there evidence that the m did no t -withdraw the 2IT1 

prmcipal. For quite a long time the ® °j!^ g infoi med that the mortgagors had 
lying in Court. Unless the ^uicipal and not towards the mteres ; , 

deposited the amount only ^v^rds th p P ^ om the Court accepting bc 

the mortgagees agreed to withdraw the Y - }ed hi Court should 

" “ m ' ds ' hc 

either to principal or interest is that they are fir 0 f the Board observed . 

ESS*. Vb.« delivering the Jddgmo.. otto ,te. « 

“ There is a debt due that carries mteresL Th« ^ the otheiyandjhc 

received without a defini te appropriation on the one side — 

, - , J. h.R. (1920) 47.I-A- 150, - • 
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rule which is well established in ordinary cases is that in those circumstances the 
money is first applied in payment of interest and then when that is satisfied in 
payment of the capital. That rule is referred to by Rigby, L.J., in the case of 
Parr's Banking Co. v. Tates 1 , in these words : ‘ The defendant’s Counsel relied on 
the old rule that does, no doubt, apply to many cases, namely, that, where both 
principal and interest are due, the sums paid on account must be applied first 
to interest. That rule, where it is applicable, is only common justice. To apply 
the sums paid to principal where interest has accrued upon the debt, and is not 
paid, would be depriving the creditor of the benefit to which he is entitled under 
his contract’. ” 

Counsel for the appellant contended that in Venkatadri Appa Row’s case", there 
Was no specific appropriation by the debtor, whereas in the present case there is speci- 
fic direction by the debtor. But the normal rule is that in the case of a debt due 
with interest any payment made by the debtor is in the first instance to be applied 
towards satisfaction of interest and thereafter to the principal. It was for the mortgagor 
to plead and prove an agreement — that the amounts which were deposited in Court 
by the mortgagors were accepted by the mortgagees 'subject to a condition imposed 
by the mortgagors. In the present case there is no evidence 'which supports the 
contention raised by Counsel for the appellant. 

Counsel urged that, in any event, when an account was finally submitted by the 
mortgagees they were aware of the fact that certain amounts were paid in Court and 
they knew that those amounts were paid conditionally and when the mortgagees 
withdrew the amounts deposited in Court they must be deemed to have accepted the 
conditions subject to which the amounts were deposited. But the account submitted 
by the mortgagees shows clearly that they had given credit for the amounts deposited 
towards the interest and costs in the first instance and the balance only towards the 
principal. The account submitted by the mortgagees clearly negatives the plea of 
the mortgagors. 

An argument somewhat faintly suggested before us that it is the privilege of the 
debtor to impose conditions subject to which any payment is to be made by the 
mortgagor, and the mortgagee is bound to accept the condition needs no serious 
consideration. 

It was next urged that the decree was passed by the Trial Court awarding 
interestatthe rate of 3 per centper annum and the order of the High Court in appeal 
modifying the original decree by awarding interest at the rate of 4 percent, was erro- 
neous. Under the decree of the Trial Court interest was awarded at 3 per cent. In 
appeal interest was awarded by the High Court at 4 per cent. Thereafter by a modifi- 
cation in an application for correction of the decree interest at 4 per cent, per annum 
was awarded from 12th August, 1941 to 10th November, 1946. It was urged, rely- 
ing upon the order modifying the rate of interest, thatfrom 11th November, 1946 the 
mortgagees were entitled only to interest at the rate of 3 per cent. There is no 
substance in that contention also. The High Court by order dated 10th August, 
1946, observed : 

“ A preliminary decree for the sale shall be, drawn accordingly and the defen- 
dants (the appellants) are given three months time from today to pay off the 
decretal amount. The amount shall carry interest at the rate of 3 per cent, per 
annum from the date of suit to 11th August, 1941, and at the rate of 4 per cent, 
per annum from 12th August, 1941, to the date of satisfaction.” 

Apparently the decree drawn up by the High Court was not consistent with the direc- 
tions given in the judgment, and an application was made to rectify certain mistakes 
in the decree. One of the grounds urged in support of the application was that in- 
terest should have been computed only on the principal out of the total of Rs. 35,299- 
1-6. The Court rejected the application holding that the Trial Court had decreed 
the claim of the mortgagees and that interest was payable on Rs. 35, 299-1-6 and 

2. (1920) I.R. 47 I. A. 15 0. 
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the High Court had confirmed the decree holding that the amount ofRs. 35,299-1-6 
was principal.. The High Court observed that it was not relevant to consider whe- 
ther that decision was right, because there was no application for review of judgment. 
They then directed that 

“the interest will accordingly be calculated on Rs. 35,299-1-6 at 3 per cent, 
from 5th October, 1936 till 1 1th August, 1941 and at 4 per cent, from 12th August, 
1941, till 10th November, 1946. This comes to Rs. 50,810-4-6. The 
decree will be amended accordingly”. 

Relying upon this direction. Counsel for the appellants contended that 
the High Court by order dated 31st March, 1947, restored for the period 
after 10th November, 1946, the rate of interest as originally awarded by the 
Court of First Instance. We are unable to hold that the direction is capable of 
that interpretation. By directing that interest at the rate of 4 per cent, from 12th 
August, 1941 to 10th November, 1946, shall be calculated onRs. 35,299-1-6, it was 
not, and could not be, intended by the High Court that interest after 10th November, 
1946, was to be awarded only at the rate of 3 per cent. No such application was made 
by . the debtors. It was apparently contended that the amount of Rs. 35,299-1-6 as 
claimed by the plaintiffs in the original suit included interest, and interest could be 
computed on the amount which formed the principal. The High Court, in view of 
the decree passed by the Trial Court and confirmed by it, declined to enter into 
that controversy and indicated the manner in -which the interest was to be calculated 
between 5th October, 1936, and 10th November, 1946. The High Court did not 
reduce thetrate of interest for the period after 10th November, 1946, i.e., the date 
fixed for redemption of mortgage under the decree of the High Court. 

Counsel then urged that in any event the mortgagees are not entitled to interest 
exceeding the principal. Reliance in this connection was placed upon the Madhya 
Pradesh Money Lenders Act XIII of 1934. Section 9 of that Act provides : 

“ Notwithstanding anything contained in any other enactment for the time 
being in force, no Court original or appellate shall decree, in respect of any loan 
made before this Act comes into force, on account of arrears of interest, a sum 
greater than the principal of such loan. ” 

The section prohibits the Courts from awarding interest exceeding the principal of 
the loan. Counsel for the appellants contends that if all the amounts deposited from 
time to time by the debtors be aggregated, it will appear that an amount exceeding 
the loan was paid. But the prohibition of the statute is against the making of a 
decree for arrears of interest exceeding the amount of loan. In the present case the 
decree awards interest amounting of Rs. 74,630 whereas che principal is Rs. 33,866. 51. 

Finally', it was contended that the Custodian of Evacuee Property is not entitled 
to claim a decree absolute for sale, and only Mohamad Ayyub one of the partners 
in the firm of Seth Haroonand Sons — may alone be given a decree absolute in res- 
pect of his share. That contention is futile. The Court is concerned at this stage 
to pass a decree absolute for sale in a mortgage suit. It is not concerned to determine 
-the respective rights of the mortgagees inter se. The mortgagee s interest is fully 
represented before the Court. Whether or not the Custodian of Evacuee Property' 
is entitled to the money or that the evacueeshave a subsisting interest La matter 
-which cannot be decided in this appeal. That was made clear by the judgment of 
the High Court in the application filed by’ the Custodian of Evacuee Property' by 
order dated 12th November, 1962, when the High Court observed : 

“ Time has not come yet to determine this question and it is not necessary at 
this stage to decide what are the respective rignts of the evacuees in the property 
which is before the Court as between the evacuee — plaintiffs and the Custodian,” 


The appeal fails and is dismissed with costs. 

S.V.J. 


Appeal dismissed. 
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I] STATE OF MADRAS V. DAVAR & CO. (i Vaidialingam,J .). 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — M. Hidavatullah, Chief Justice, J. M. Shelat, C. A. Vaidia- 

ungam, K.S. Hegde and A. N. Grover, JJ. 

The State of Madras . . Appellant * 

v. 

Davar & Co., etc. . . Respondents. 

Madras General Sales Tax Act (J of 1959) and Central Sales Tax Act ( LXXIV of 1956), 
section 5 (2) Sea Customs Act, 1878, section 3 -A Customs ” frontier ” in section 5 (2) of 
Central Act cannot be construed to mean “ customs barriers ” — Must be construe in accor- 
dance with notification issued under section 3 -A of the Act read with the proclamation of the 
President of India, dated 22nd March, 1956. 

The expression “ Customs frontier ” in section 15 of the Central Act cannot be 
construed to mean “Customs barrier” It must be construed in accordance 
with the notification issued by the Central Government under section 3-A of the 
Act, on 6th August, 1955 read with the Proclamation of the President of India 
dated 22nd March, 1956. 

Held, on facts, the sales were effected by transfer of documents of title long after 
the goods had crossed the Customs frontier of India. 

Appeals by Special Leave from the Judgment and Order dated the 17th July, 
1963 of the Madras High Court in Tax Cases Nos. 29, 47, 132 and 160 of 1961 (Re- 
vision Nos. 16, 28, 81 and 98 of 1961**). 

A. K. Sen, Senior Advocate, (A.V. Rangam, Advocate, -with him), for Appellant, 
i?. Thiagarajan, for Respondent (In G.A. No. 1464 of 1967). 

K. Jayaram, for Respondent (In C.A. No. 1465 of 1967). 

The Judgment of the Court was delivered by 

Vaidialingam, J.-— These appeals, by Special Leave, by the State of Madras, are 
directed against the common judgment, dated 17th July, 1963 of the Madras High 
Court. 

The short question, that a~ises for consideration in these appeals, is as to whether 
the turnover, which was the subject of consideration by the High Court, was liable 
for sales tax, under the Madras General Sales Tax Act, 1959 (I of 1959) (herein- 
after called the Madras Act) . The assessees claimed that the turnover in question 
represented sales in the course of import and, as such, not liable to tax under the 
Madras Act. The State of Madras claimed that in all these cases the sale had been 
effected by a transfer of documents of title to the respective buyers after the ships had 
crossed the territorial waters and hence they were liable to tax under the Mrdras 
Act. Tne contention of the assessees was negatived by the Assistant Commercial 
Tax Officer, as also by the Appellate Assistant Commissioner of Commercial Taxes. 
But, on further appeal by the assessees, the Sales Tax Appellate Tribunal accepted 
their contention and held that the disputed turnovers were not liable to tax under the 
Madras Act. The revisions filed by the State against the orders of the Sales Tax 
Appellate Tribunal were dismissed by the High Court. Hence these appeals. 

Though each of the respondents in these appeals is an importer of a different 
commodity, the pattern adopted by each of them in the matter of importing the 
goods concerned form foreign countries and in the matter of transferring title to the 
respective buyers, is more or less the same. W e shall therefore refer only to the facts 
relating to the dealings adopted by Davar and Company (hereinafter called the 
assessee), the respondent in Civil Appeal No. 1462 of 1967. 

* C.As. Nos, 1462 to 1465 of 1967. 

*• 


(1963)14 S.T.C. 904. 


20th May, 1969. 
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, The vras assessed by the Assistant Commercial Tax Officer, South 

Madn^ snd Chmgleput, under the Madras Act on a turnover ofRs. 6,60,200.07 for 
*957-58. It was carrying on business in timber at Madras and in the course 
of its busmens die assessee imported timber from Burma and sold it to its costomers 
m India. Out of the turnover above-mentioned, the assessee disputed its liability 
to die extent of a turnover of Rs. 1,95,490.67 on the ground that the said amount re- 
presented sales in the course of import and that such sales were not liable to tax as 
the) - were covered by Article 286 (1) (6) of the Constitution. This claim was based 
on the following circumstances. The respondent-assessee entered into contracts for 
sale of timber with a firm of merchants culled Velu and Brothers (hereinafter called 
the buyers). The timber was to be imported from Burma. Under the contract the 
buyers were to pay the assessee 8 per cent, profit on the C.I.F. value of timber sold 
and also the sales tax and other charges and expenses. The buyers were to retire the 
shipping documents at least 10 days before the expected arrival of the steamer carry- 
ing the timber. The assessee imported two consignments of timber from Rangoon. 
The value of the first consignment was Rs. 99,098.05. The ship carrying the consign- 
ment arrived at the Madras Harbour on 17th October 1957. The assessee got Rs. 
1,00,000, from the buyers on 24thOctober, 1957, and retired the documents of title. 
From the bank and handed over the said documents on the same date to the buyers to 
enable them to clear the goods. All charges and expenses by way of import duty, 
clearance charges etc., were paid by the buyers on behalf of the assessee. A second 
consignment reached Madras by ship on 17th December, 1957. The assessee obtain- 
ed from the buyers, on 23rd December, 1957 the value of this consignment after 
handing over to the buyers the necessary shipping documents. 

On these facts both the Commercial Tax Officer as well as the Appellate As- 
sistant Commissioner came to the conclusion that the sales effected by the assessee to 
the buyers were not sales in the course of import, but were local sales liable to tax 
under the Madras Act. The SalesTax Appellate Tribunal, on the other hand, held to 
the contrary. The High Court has concurred with the view of the Appellate Tri- 
bunal. 

According to the Assistant Commercial Tax Officer and the Appellate Assistant 
Commissioner the sale was effected by the assessee to the buyer afrer the consignment 
of timber had come into the Madras Port and in consequence there was no inten- 
tion to transfer the property in the goods to the buyers before they were cleared from 
the customs frontier and hence the sales could no't be considered to be sales in the 
course of import. The Appellate Tribunal took the view that the sale by rhe asses- 
see to the buyers had been effected by transfering the documents of title relating to 
the goods before the goods, crossed the customs barrier and before the import became 
complete. Therefore, according to the Tribunal, the sales should be treated as 
being in the course of import’ and, in consequence, not liable for tax under the 
Madras Act. 

On the facts stated above, the parties were not in dispute; but, before the High 
Court, the State raised the contention that the sales in qeusdon were not sales in the 
course of import as the documents of title were handed over by the assessee to the 
buyers after the ship had crossed the’' territorial waters’. According to the State, the 
expression 'customs frontier,’ occurring in section 5 (2) of the Central Sales Tax Act, 
1956 (LXXIV of 1956), (hereinafter called the Central Act) is co-tenzninous with 
the extent of the territorial waters’ of India, as fixed by the Proclamation, dated 
22nd March, 1956 issued by the President of India. That is according to the State, 
the import is complete when the ship carrying the goods from a foreign port enters 
the territorial waters and any sale by the importer by transfer of documents of title 
to the goods subsequent to such entry will not amount to a sale in the course of im- 
port. According to the assessee ‘customs frontier’ in section 5 (2) of the Central 
Act must be treated as analogous to customs barrer and so read the position would 
be that a sale effected by transfer of documents of title before the goods cross the 
customs barrier' would not be liable to tax under the Madras Act. 
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The High Court has, after a reference to various decisions of this Court as to 
when a sale can be considered to be in the course of import or export, held that the 
“'customs frontier’ as laid down by this Court does not mean any geographical features 
‘like land or coast or limits of territorial waters, but only the operation of the machi- 
nery ofthe Customs Department consisting of levy and collection of duty and clearan- 
ce ofthe goods. The High Court further held that it would be proper to construe 
the words ‘customs frontiers’ as ‘customs barriers’ in the Central Act. In this view 
the High Court held that as the sale had been effected by transfer of title to the goods 
before they entered the customs barrier the sale was not liable to tax under the 
Aladras Act. 

On behalf ofthe appellant-State, Mr. A.K. Sen, learned Counsel, urged that 
the view of the Madras High Court construing the words ‘customs frontiers’ as ‘cus- 
toms barriers’ in the Central Act was erroneous. According to the learned Counsel 
•on the admitted facts the sales in all these cases had been effected by transfer of the 
•documents of title long after the sales had ceased to be in the course of import. This 
-contention, on behalf of the State, was resisted by Mr. Thiagarajan and Mr. K. Jaya 
Ram appearing for the respondent in Civil Appeals Nos. 1464 and 1465ofl967 res- 
pectively. 

We are of the view' that the judgment of the Madras High Court camiot be sus- 
tained and the expression ‘customs frontiers’ in section 5 of the Central Act cannot be 
construed to mean ‘customs barriers’. Article 286 (i) places a ban oh the State im- 
posing or authorising the imposition of a tax on the sale or purchase of goods where 
such sale or purchase takes place outside the State or in the course of import of goods 
Into or export of goods out of the territory of India. ' Clause (2) of Article 286 gives 
power to the Parliament, by law, to formulate principles for determining 'when a sale 
or purchase of goods takes place in any ofthe ways mentioned in clause (1). Accord- 
ingly Parliament has enacted the Central Act. Section 5 of that Act lays down the 
-conditions under which a sale or purchase of goods can be said to take place in the 
course of import or export. Sub-sections (1) and (2) deal with sale or purchase of 
goods in the course of export and sale or purchase of goods in the course of import, 
respectively.' As we are concerned with a sale in the course of import, the relevant 
provision is sub-section (2) of section 5, which is as follows : 

“5. (2) A sale or purchase of goods shall be deemed to take place in the 
course of the import of the goods into the territory of India only if the sale or pur- 
chase either occasions such import or is effected by a transfer of documents of title 
to the goods before the goods have crossed the customs frontiers of India.” 

In this case, the claim made by the assessee for exemption from tax liability is 
•on the groundthat the sale was effected by transfer to the buyer of documentsof title 
to the goods. Under section 5 (2) of the Central Act, in order to treat the sale as 
one in the course of import the documents of title must have been transferred be- 
fore the goods have crossed the customs frontiers of India. The question is what does 
the expression ‘customs frontiers’ or India in section 5 of the Central Act, mean ? 
To answer this question, it is necessary to refer to certain Proclamations made by the 
President of India and Notifications issued by the Central Government under 
section 3-_4 of the Sea Customs Act, 1878 (VIII of 1878) (hereinafter called the 
Act). 

The President of India has issued a Proclamation, dated 22nd March, 1956 and 
that contains a declaration as to the extent of the territorial waters of India. That 
Proclamation has been published with the notification of the Government of India 
in the Ministry of External Affairs, No. S.R.O. 669, dated 22nd March, 1956 and is 
-as follows : 

“S.R.O. 669. — The following proclamation by the President is published for 
general information. 

PROCLAMATION. 

“WHEREAS international law has always recognised that- sovereignty of a 
-State extends to a belt of sea adjacent to its coast ; 

SCJ— 5 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present: — J.M. Shelat and V. Bhargava, JJ. 

The Heavy Engineering Mazdoor Union ... Appellants' 1 

v. 

The State of Bihar and others ... Respondents. 

Companies — Commercial Corporation — Incorporated wider the Companies Act — Entire 
capital contributed by the Central Government — President of India and certain 
Officers of Central Government the shareholders — Extensive powers of control 
conferred on the Central Government by the Memorandum and Articles of 
Association — Undertaking, if carried on under the authority of the Central 
Government. 

Companies Act (I of 1956), section 617. 

Industrial Disputes Act (XIV of 1947), sections 2 (a) and 10. 

Words and Phrases — ‘ Under the authority op. 

The appellants herein filed a writ petition in the High Court of Patna disputing 
the validity of the reference to the Industrial Tribunal by the State Government of 
Bihar the two following questions for adjudications, firstly, as regards the number 
of festival holidays and secondly whether the second Saturday of a month should be 
an off-day for the Heavy Engineering Corporation, Ranchi, a Government 
Company. The grounds set out in the writ petition were two : (1) the appropriate 
Government to make the reference was the Central Government ; and (2) the 
questions referred were at the time actually pending before the certifying authority 
under the Industrial Employees (Standing Orders) Act, 1946 on an application, 
for modification of the company’s Standing Orders and therefore the said ques- 
tions would not be industrial disputes that could be validly referred for adjudica- 
tion. The High Court held against both the contentions and upheld the reference. 
Hence the instant appeal to the Supreme Court with the certificate of the High 
Court. 

Held: The words ‘under the authority of in section 2 (a) of the Industrial Disputes 
Act, 1947 mean pursuant to the authority, such as when an agent or servant acts 
under or pursuant to the authority of his principal or master. That cannot be 
said of the company incorporated under the Companies Act, 1956 which derives 
its powers and functions from and by virtue of its memorandum and articles of 
association. 

The mere fact, that the entire share capital of the respondent-company was 
contributed by the Central Government or the fact that the President of In dia 
and certain officers of the Central Government held all its shares do not make any 
difference. The company is a separate entity. 

No doubt extensive powers are conferred on the Central Government including 
the power to give directions as to how the company should function, the power to 
appoint directors and even the power to determine the wages and salaries of the 
company’s employees. But these powers are derived from the company’s memo- 
randum and articles of association and not by reason of the company being the 
agent of the Central Government. 

The question whether a corporation is an agent of the State must depend on 
the facts of each case. Where a statute setting up a Corporation so provides 
such a corporation can easily be identified as agent of the State. In the absence 
of a statutory provision, a commercial corporation acting on its own behalf even 
though it is controlled wholly or partially by a Government Department will 
be ordinarily presumed not to be a servant or agent of the State. 

The contention that it is only the Central Government, as the appropriate- 
Govemment, could make the reference, therefore fails. y 


CA. No. 1463 of 1S68. 
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The second contention is concluded adversely to the appellant by the decisions 
in Management of Bangalore Woolen, Cotton and Silk Mills Co., Ltd. v. Workmen , 
(1968) 2 S.C.J. 415 : (1568) 1 S.C.R. 581 and The Management of Shahdara 
Saharanpur Light Railway Co., Ltd. v. S. S. Railway Workers Union , (1969) 2 
S.C.J. 290. 1 

Appeal from the Judgment and Order, dated the 5th September, 1967 of the 
Patna High Court in Civil Writ Jurisdiction Case No. 921 of 1966. 

A. K. Nag, Jai Kishan and Ranen Roy. Advocates, for Appellant. 

U.P. Singh, Advocate, for Respondent No. 1. 

B. P. Singh, Advocate, for Respondent No. 2. 

The Judgment of the Court was delivered by 

Shelat, J . — The Heavy Engineering Corporation Ltd., Ranchi, is a company 
incorporated under the Companies Act, 1956. Its entire share capital is contributed 
by the Central Government and all its shares have been registered in the name of the 
President of India and certain officers of the Central Government. It is, therefore a 
Government company within the meaning of section 617 of the Companies Act. 
The Memorandum of Association and the Articles of Association of the company 
confer large powers on the Central Government including the power to give directions 
ns regards the functioning of the company. The wages and salaries of its employees 
are also determined in accordance with the said directions. The directors of the 
company are appointed by the President. In its Standing Orders, the company is 
•described as a Government undertaking. The workmen employed by the company 
have two unions, the Heavy Engineering Mazdoor Union and the Hatia Project 
Workers Union. . > 

Certain disputes having arisen between the company and its workmen, into 
which it is not necessary for the purposes of this judgment to go, the State Government 
■of Bihar by its Notification, dated 15th November, 1966 referred two questions to the 
Industrial Tribunal for its adjudication : firstly, as regards the number of festival 
holidays and secondly, whether the second Saturday in a month should be an off- 
day. The Mazdoor Union thereupon filed a writ petition under Articles 226 and 227 
•of the Constitution in the High Court of Patna disputing the validity of the said refe- 
rence on two grounds : (1) that the appropriate Government to make the said refe- 
rence under section 10 of the Industrial Disputes Act, 1947 was the Central Govern- 
ment and not the State Government and (2) that the questions referred to were at the 
time actually pending before the certifying authority under the Industrial Employ- 
ment (Standing Orders) Act, 1946 on an application for modification of the company's 
■standing orders and that therefore the said questions would not be industrial disputes 
which could be validly referred for adjudication. Before the High Court it was 
■conceded that the company was not an industry carried on by the Central Government 
but the contention was that considering the fact that the entire share capital was 
•contributed by the Centra! Government and extensive powers were conferred on it, 
the company must be regarded as an industry carried on under the authority of the 
Central Government and that therefore it was that Government which was the 
appropriate Government which could make the said reference. On the second ques- 
tion, the contention was that the Industrial Employment (Standing Orders) Act was 
a self-contained code, that once a question relating to conditions of service was before 
the certifying authority constituted under that Act and was pending before him, the 
•said question could not be an industrial dispute which could be referred for adjudica- 
tion under section 10 of the Industrial Disputes Act. It was urged that consequently 
the reference on both the grounds was invalid. The High Court negatived both the 
■contentions and upheld the validity of the reference. The Mazdoor Union obtained 
•a certificate under Article 133 (1) (c) and filed this appeal impugning the correctness 
of that decision. 

Under section 2 (a) * appropriate Government’ (leaving aside the words which 
are not relevant for our purposes) means (/) in relation to any industrial dispute 
•concerning an industry carried on by or under the authority of the Central Govern- 
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ment, and («) in relation to any other industrial dispute the State Government. 
As was done before the High Court, Mr. Nag, appearing for the appellant-union, 
conceded that he would not contend that the company is an industry carried on by 
the Central Government but argued that it is an industry carried on under the 
authority of the Central Government and therefore it is that Government and not 
the State Government which is the appropriate Government for making a 
reference under section 10 of the Act. The first question raised by the appellant- 
union, therefore, turns solely upon the construction of the words * carried on. 
under the authority of the Central Government.’ The contention was primarily 
grounded on the fact that the entire share capital of the company has been contributed 
by the Central Government, all its shares are held by the President and certain officers 
of the Central Government presumably its nominees and extensive control is vested 
in the Central Government. 

Before considering the authorities cited by counsel before us, we proceed first to 
examine the meaning of the words used by Parliament in the definition clause of 
* appropriate Government.’ It is an undisputed fact that the company was incorpo- 
rated.under the Companies Act and it is the company so incorporated which carries 
on the undertaking. The undertaking, therefore, is not one carried on directly by 
the Central Government or by any one of its departments as in the case of posts and 
telegraphs or the railways. It was, therefore, rightly conceded both in the High 
Court as also before us that it is not an industry carried on by the Central Government. 
That being the position, the question then is, is the undertaking carried on under the 
authority of the Central Government? Theie being nothing in section 2 (a) to the 
contrary, the word ‘ authority’ must be construed according to its ordinary meaning 
and therefore must mean a legal power given by one person to another to do an act. 
A person is said to be authorised or to have an authority when he is in such a position 
that he 'can act in a certain manner without incurring liability, to which he would be 
exposed but for the authority, or, so as to produce the same effect as if the person 
granting the authority had for himself done the act. For instance, if A authorises 
B to sell certain goods for and on his behalf and B does so, B incurs no liability for so 
doing in respect of such goods and confers a good title on the purchaser. There 
clearly arises in such a case the relationship of a principal and an agent. The words, 

“ under the authority of’ mean pursuant to the authority, such as where an agent or a 
servant acts under or pursuant to the authority of his principal or master. Can the 
respondent-company, therefore, be said to be carrying on its business pursuant to the 
authority of the Central Government ? That obviously cannot be said of a com- 
pany incorporated under the Companies Act whose constitution, powers and functions 
are provided for and regulated by its memorandum of association and the articles of 
association. An incorporated company, as is well known, has a separate existence 
and the law recognises it as a juristic person separate and distinct from its members. 
This new personality emerges from the moment of its incorporation and from that 
date the persons subscribing to its memorandum of association and other joining it as 
members are regarded as a body incorporate or a corporation aggregate and the new 
person begins to function as an entity, cf. Salomon v. Salomon and Co. 1 . Its 
rights and obligations are different from those of its shareholders. Action taken 
against it does not directly affect its shareholders. The. company in holding its 
property and carrying on its business is not the agent of its shareholders. An 
infringement of its rights does not give a cause of action to its shareholders. Conse- 
quently, it has been said that if a man trusts a corporation he trusts that legal persona 
and must look to its assets for payment : he can call upon the individual shareholders 
to contribute only if the Act or charter creating the corporation so provides. The 
liability of an individual member is not increased by the fact that he is the sole person 
beneficially interested in the property of the corporation and that the other members 
have become members merely for the purpose of enabling the corporation to become 
incorporated and possess only a nominal interest in its property or hold it in trust for 
him. (cf. Halsbury's Laws of England, 3rd. Ed., Vol., 9, p. .9). Such a company 
even possesses the nationality of the country under the laws of which it is incorporated. 


1. L.R. (1897) A.C. 22 : 66LJ.Ch.35 : 13 T.L.R.46. 
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irrespcctiycof the nationality of its members and does not cease to have that nationa- 
lity even if in times of war it falls under enemy control, [cf. Janson v. Driefontain 
Consolidated Mines 1 and Kuenigl v. Donnersmarck 2 . The company so incorporated 
derives its powers and functions from and by virtue of its memorandum of associa- 
tion and its articles of association. Therefore, the mere fact that the entire share 
capital of the respondent-company was contributed by the Central Government and 
the fact that all its shares are held by the President and certain officers of the Central 
Government does not make any difference. The company and the shareholders 
being, as aforesaid, distinct entities the fact that the President of India and certain 
officers hold all its shares does not make the company an agent either of the President 
01 the Central Government. A notice to the President of India and the said officers 
of the Central Government, who hold between them all the shares of the company, 
would not be a notice to the company : nor can a suit maintainable by and in the 
name of the company be sustained by or in the name of the President and the said 
officers. 

It is true that besides the Central Government having contributed the entire 
share capital, extensive powers are conferred on it, including the power to give direc- 
tions as to how the company should function, the power to appoint directors and even 
the power to deteimine the wages and salaries payable by the company to its employees. 
But these powers are derived from the company’s memorandum of association and 
the articles of association and not by reason of the company being the agent of 
the Central Government. The question whether a corporation is an agent of the 
State must depend on the facts of each case. Where a statute setting up a corporation 
so provides, such a corporation can easily be identified as the agent of the State as in 
Graham v. Public Works Commissioners 3 , where Phillimore. J. said that the Crown 
does in certain cases establish with the consent of Parliament certain officials or bodies 
who are to be treated as agents of the Crown even though they have the power of 
contracting as principals. Tn the absence of a statutory provision, however, a 
commercial corporation acting on its own behalf, even though it is controlled wholly 
or partially by a Government department, will be ordinarily presumed not to be a 
servant or agent of the State. The fact that a Minister appoints the members or 
directors of a corporation and he is entitled to call for information, to give directions 
which are binding on the directors and to supervise over the conduct of the business 
of the corporation does not render the corporation an agent' of the Government, 
[see The State Trading Corporation of India Ltd. v. The Commercial Tax Officer . 
Visakhapatnam 4 and Tamlin v. Hannaford h . Such an inference that the_ corporation 
is the agent of the Government may be drawn where it is performing in substance 
Governmental and not commercial functions, [cf. London County Territorial and 
Auxiliary Forces Association v. Nichols 6 . 

In this connection the meaning of the word * employer’ as given in section 2 
(g) of the Act may be looked at with some profit as the Legislature there has used 
identical words while defining ‘an employer.’ An employer under cl. (g) mean, 
in relation to an industry carried on by or under the authority' of any department of 
the Central Government or a State Government, the authority prescribed in that 
behalf or where no such authority is prescribed, the head of the department. No 
such authority has been prescribed in regard to the business carried on by the res- 
pondent-company. But that does not mean that the head of the department which 
gives the directions as aforesaid or which supervises over the functioning of the 
company is the employer within the meaning of section 2 (g). The definition of 
the employer, on the contrary, suggests that an industry carried on by or under the 
authority of the Government means either the industry carried on directly by' a 
•department of the Government, such as the posts and telegraphs or the railways, or 


I. L.R. (J 932) A.C. 484: 
18 T.L.R. 796. 


71 LJ.K3.857 : 


2. L.R. (1935) I Q.B. 515 : (1955) 2 W.L.R. 
■82 : (1955) 1 All E.R 46. 

3. L.R. (1901) 2 X.B. 781 : 70 L J-K-B. 860; 
37 T.L.R. 540. 
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one carried on by such department through the instrumentality of an agent. We 
find that the view which we are inclined to take on the interpretation of section 2 (a) 
is also taken by the High Courts of Calcutta, Punjab and Bombay, [see Carlsbad 
Mineral Water Mfg. Co. v. P.K. Sarkar 1 2 3 , Cantonment Board v. State of Punjab - 
and Abdul Rehman Abdul Gafur v. Mrs. E. Paul.* In our view the contention that 
the appropriate Government to make the aforesaid reference was the State Govern- 
ment and not the Central Government has no merit and cannot be sustained. 

The second contention that the questions referred to were regulated by the 
company’s standing orders and an application for a modification of the said standing 
orders relating to those questions was actually pending before the certifying autho- 
rity under the Industrial Employees (Standing Orders) Act precluded a reference 
thereof under section 10 of the Act requires no discussion as it is covered by the deci- 
sion in Management of Bangalore Woollen, Cotton and Silk Mills Co. Ltd. v. Workmen 4 
and The Management of Shahdara (Delhi) Shaharanpur Light Railway Co. Ltd. 
v. S.S. Railway Workers Union 5 . 

Thus neither of the two contentions can be upheld. In the result the appeal is 
dismissed but there will be no order as to costs. 

K.G.S. Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Presext -J. C. Shah, V. Ramaswami axd A. N. Grover, JJ. 

The State of West Bengal and another . . Appellants * 

v. 

Jugal Kishore More and another . . Respondents. 

Extradition — Surrender of a person within the State to another — A political act, either in pursu- 
ance of a treaty or by an ad hoc arrangement— The municipal law to determine the pro- 
cedure to be followed by the Courts. 

Extradition — Duty of the Courts — Protection of the right of the individual — Courts of both 
the countries to be satisfied as to the existence of prima fat ie evidence of the commission 
of the offence— Requisition for surrender not the function of the Courts but of the Stale. 
Fugitive Offenders Act (1881 ) — Several Colonies treating the Act as applicable to them — Act, 
not repealed by Indian Parliament — Act. if applicable to India after 26 th Januaiy, 1950. 
Extradition Act {XXXIV of 1962), section 12 — Extradition of fugitive offenders — jYo notifi- 
cation including Hong Kong in the list of the Commonwealth countries — Securing the 
extradition of fugitive offender through diplomatic, if barred under the Act. 

Extradition is the surrender by one State to another of a person desired to be 
•dealt with for crimes of which he has been accused or convicted and which are 
justiciable in the Courts of the other State. Surrender of a person within the 
State to another State — whether a citizen or an alien — is a political act done in 
pursuance of a treaty or an agreement ad hoc. It is founded on the broad 
principle dtat it is in the interest of civilized communities that crimes should not 
•go unpunished, and on that account it is recognised as a part of the comity of 
nations that one State should ordinarily afford to another State assistance towards 
bringing offenders to justice. The law relating to extradition between indepen- 
dent States is based on treaties. But the law has operation — national as well as 
international. It governs international relationship between the sovereign States 
which is secured by treaty obligations. But whether an offender should be handed 
over pursuant to a requisition is determined by the domestic law of the State on 
"which the requisition is made. Though extradition is granted in implementation 
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of the international commitments of tlte State tite procedure to be followed bv 
the Courts in deciding, whether extradition should be granted ana on what terms, 
is determined by the municipal law. Sanction behind an order of extradition 
is the international commitment of the State under which the Court functions, 
but Courts jealously seek to protect die right of the individual by insisting upon, 
strict compliance witit die conditions precedent to surrender. The Courts of 
the country which make a requisition for surrender deal with the prime fecit 
proof of die offence and leave it to the State to make a requisition up on die other 
State in which the offender lias taken refuge. Requisition for surrender is not 
the function of the Courts but of die State. A warrant issued by a Court for an 
offence committed in a country from its very nature has no extra-territorial opera- 
tion. ft is only a command by the Court in the name of the sovereign to its 
officer to arrest an offender and to bring him before die Court. By takjng a 
requisition in pursuance of a warrant issued by a Court of a State to another State 
for assistance in securing die presence of the offender, die warrant is not invested 
with extra-territorial operation. If die otiier State requested agrees to fend its aid 
to arrest the fugitive die arrest is made cidter by the issue. of an independent 
warrant or endorsement or authentication of the warrant of die Court which 
issued it. By endorsement or authentication of a warrant the country in which an 
offender has taken refuge signifies its willingness to lenc. its assistance, in imple- 
mentation of the treaties or international commitments and to secure the arrest 
of die offender. Tlte offender arrested pursuant to die warrant of an endorsement 
is brought before die Court of the country to which the requisition is made, and 
the Court holds an inquiry to determine whether die offender may be extradited- 
International commitment or treaty will be effective only if the Court of a country 
in which die offender is arrested after enquiry is of die view that the oSknder 
should be surrendered. 


The functions which die Courts in die two countries peiform arc therefore 
different. The Court within whose jurisdiction die offence is committea decides 
whether diere is prrsna facie evidence on which a requisition may be made to 
another country for surrender of die offender. When the State to which a requsi- 
tion is made agrees consistendy with its international commitments to fend its aid 
die requisition is transmitted to the Police audioritics, and die Courts of that 
country consider, according to their own Jaws, whether die offender should be 
surrendered — the enquiry is in die absence of express provisions to the contrary 
relating to die prime fade evidence of the commission of die offence which is extra- 
ditable. the offence not being a political offence nor that die requisition being a 
subterfuge to secure custody for trial for a political offence. 

Tlte President of India adapted die Extradition Act. 1903. in certain particulars. 
Tlte Fugitive Offenders Act. 1881. and die Extradition Act. 1870. in dicir applica- 
tion to India were however not repealed by the Indian Parliament and to the 
extent they were consistent with the constitutional scheme tiiev remained applica- 
ble. By the declaration of the status of India as a Republic. Inaia has not ceased 
to be a part of the Commonweal di and the United Kingdom and several Colonics 
have treated the Fugitive Offenders Act. 1881,. as applicable to diem for die pur- 
pose of honouring die requsition made by the Republic of India from time to 
time. 


The Chief Presidency Magistrate had die power to issue the warrant for the 
arrest of More, because there was prime facie evidence before him diat More haa 
committed certain offences which he was comptcnt to try. The warrant was in. 
Form II of Schedule V of die Code of Criminal Procedure. If the warrant was to 
be successfully executed against More who was not in India, assistance of the 
Executive Government had to be obtained. It is not an invasion upon the 
authority of tlie ‘Courts when diey arc informed that certain procedure may be 
followed for obtaining the assistance or tlie executive Department of the State 
in securing dirough diplomatic channels extradition of fugitive offenders. In. 
pursuance of diat warrant, on the endorsement made by the Central Magistrate 
Hong Kong. More was arrested. Tlie warrant teas issued with the knowledge that' 
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it could not be enforced within India and undoubtedly to secure the extradition, 
of More. Pursuant to the warrant the Ministry of External Affairs, Government 
of India, moved through dipolomatic channels, and persuaded the Colonial 
Secretary of Hong Kong to arrest and deliver More. Issue of the warrant 
and the procedure followed in transmitting the warrant were not illegal, not even 
irregular. 

It is true that under the Extradition Act XXXIV of 1962 no notification has 
been issued including Hong Kong in the list of the Commonwealth countries from 
which extradition of fugitives from justice may be secured. The provisions of" 
the Extradition Act. igfia cannot be availed of for securing the presence of More 
for trial in India. But that did not operate as a bar to the requisition made by 
the Ministry of External Affairs. Government of India, if they were able to 
persuade the Colonial Secretary. Hong Kong, to deliver More for trial in this 
country. If the Colonial Secretary of Hong Kong was willing to hand over More 
for trial in this country, it cannot be said that the warrant issued by the Chief 
Presidency Alagistrate for the arrest of More with the aid of which requisition for 
securing his presence form Hong Kong .was to be made, was illegal. 

It cannot be said that the enactment of the Extradition Act XXXIV of 1962 
the Government of India is prohibited from securing through diplomatic 
channels the extradition of an offender for trial of an offence committed within 
India. There eras no illegality committed by the Chief Presidency Alagistrate, 
Calcutta in sending the warrant to the Secretary, Home (Political) Department, 
Government of West Bengal, for transmission to the Government of India, 
Alinistry of External Affairs, for taking further steps for securing the presence of 
Alore in India to undergo tr ial. 

Appeal by Special Leave from the Judgment and Order dated the 20th April. 
1967 of the Calcutta High Court in Criminal Revision No. 502 of 1966. 

B. Sen , Senior Advocate, (P.K. Chakravarli. Advocate, with him), for Appellants. 

A.S.R. Chari. Senior Advocate (B.P. Maheshtcari and Sobhag Mai Jain. Advocates, 
with him), for Respondent Xo. 1. 

The Judgment of the Court was delivered by 

Sh.ch. J . — In the course of investigation of offences under section 420, 467, 47 r 
and I20-B, Indian Penal Code the Officer in charge of the investigation submitted 
an application before the Chief Presidency Alagistrate, Calcutta, for an order tltat a 
warrant for the arrest of Jugal Kishore Alore and certain other named persons be 
issued and tltat the warrant be forwarded with the relevant records and evidence to 
the Alinistry of External Affairs, Government of India, for securing extradition 
of Alore who was then believed to be in Hong Kong. It was stated in the application 
that More and others ci were parties to a criminal conspiracy in Calcutta between 
Alay, ig6i and December, 1962 to defraud the Government of India in respect of 
India’s foreign exchange ”, and their presence was required for trial. 

The Chief Presidency Alagistrate held an enquiry and recorded an order on 
19th July, 1965, that on the materials placed before him, a prima facie case was made 
out of a criminal conspiracy, was “ hatched in Calcutta ” within his jurisdiction, 
and More was one of the conspirators. He accordingly directed that a non-bailable 
warrant in Form II Schedule V of the Code of Criminal Procedure be issued for the 
arrest of Alore. and the warrant be sent to the Secretary Home (Political) Depart- 
ment. Government of West Bengal, with a request to take all necessary steps to ensure 
execution of the warrant. A copy of the warrant teas sent to the Commissioner of 
Police, Calcutta, for information. In the warrant Alore was described as Aianager, 
Premko Traders of 7, Wyndhan Street and 28th King’s Road, Hong Kong. The 
Chief Presidency Alagistrate forwarded to the Government of West Bengal', the 
warrant with attested copies of the evidence recorded at the enquiry and photostat 
copies of documents tendered by the prosecution in evidence “ in accordance with 
tlie procedure laid down in Government of India, Xlinistry of External Affairs. letter 
s c j— 6 
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No. K/52/6131/41 dated 2 ist May, 1955”. The warrant was fonvarded by thc 
Government of West Bengal to the Ministry of External Affair* Gmcrmn 
India. The Ministry of External Affairs forwarded the warnmt' 0 the 
missoncr for India, Hong Kong, who m lus turn, requested the Colonial bee 
Hong Kong, for an order extraditing More under the FugitAC Offe d * ” Thc 
(44 and 45 Viet., c. 69), to India for trial for offences described L ' Hong 

Central Magistrate, Hong Kong, endorsed the '\arra R „r p art IV of thc 

Ron- Police, « pursuant to section 13 of Part II and section 26 of Partiv 
Fugitive Offenders Act. 1881 to arrest More. The order recited .- 

“ Whereas I have perused this warrant for the a PP r ^ ns \°'J ; °^ c ga bv law°in 

Calcutta, Republic of India, u-hicl, evarram P”?” V^calT.te 8oun of dtc 
Presidency Magistrate, Calcutta, and is sealed with Secretary in the 

said Magistrate, and is attested by S.K. Chatterjcc, Hnd > al 0 f 

Ministry of External Affairs of thc Republic of India and sealed vitn 

thc said Ministry ; , 

And whereas I am satisfied that this warrant was issued by a person 1 g 

ful authority to issue the same-; , , r . r . 

And whereas it has been represented to me that the said Juga is io. 

* * * is suspected of being m the Colons . , 

And whereas Order in Council S R. and O. No. c8 of . 9 ^ ££ of 
Part II of thc Fugitive Offenders Act, Kong and British India, 

British Possessions and Protective States inch idn S Kong is con- 

appears to remain in full force and effect so far as the law ol ilom, 

“now therefore under section , 3 of the Fugitive Offender ^Aet^SSb I hereby 
endorse this warrant and auAorisc and comma d hend t ] lc s3 id Jugal 

forthwith to execute tins Warrant m the Col y ^ PP^ ^ ^ lony a nd 

Kishore More, * * . " IDS Colony to be further dealt with accord- 

to bring him before a Magistrate of thc said Colon> 

ing to law.” . •, , Q 66. 

More was arrested on 24th November, ^96^. ^^ction raised on behalf of 

die Central Magistrate, Hong Ko n g> °\ en i , : t p c ma tter under thc Fugitive 
More that the Court had no j^sd.^"^^ no toi^r a “British Possession". 
Offenders Act, 1 88 1, since the Republic of India not g h 

On 1 6th May, 1966, Hanuman ^n^o^of Ac Codc^of Criminal Procedure 
irt of Calcutta a petition under scc -- 439 warrant of arrest issued. 


tion 439 ot the uoae 01 oum— --- , 

■Uourc 01 u<iu.ui.ia c 1 . j r nuashing thc warrant of arrest is 

and Art. 227 of the Constitution for thereto and restraining the Chief 

against More and all proceedings a ' P . from taking any further stcpsp ur 
Presidency Magistrate and the to b? extradited front Hong 

suant to the said warrant of arrest ana earning ^ . Rrnrh ofthc High Court. 


suant to the said warrant of arrest ana « -om.m ^ High Court 

Kong to India. The petition was heard bef V Prcs idency Magistrate was not 
& -rov T held that the warrant issued by the cmei no™ ■ a, was not 

illegal and the procedure foUowed ffr securing Magistrate, Hong Kong, 

irregular. In his view Ac assumption made by the Possession 

that for the purpose of thc FugiUve Offendere I £ ^ accQrding to the 

was irrelevant since that was only a mc P rC n U i s ition for extradition and 

cipal law of Hong Kong and by acceding to^th^rcquis.^ ^ ^ cxcrc ; sc of 

soverefgn rights tlr^smtus of dw Republic of India was not affected. ^ 

In thc view of Gupta, J., thc warrant issuedby ^^'“fjurisdiedon,' that the 
and the steps taken pursuant to the warrant we Govcrrn 4 cnt of India was also 
request made to Ac Hong Kong Govcrnmc > under section 3 of thc Extradition 
wiAout authority in Ac absence of a notified ord p die land, even to 

Act, 1962, and Ac High Court could not ignore Ac laws ol thc ia , 
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support a gesture of comity to another nation,” that, what was done by the Hong 
Kong authorities pursuant to the request made for the surrender of More was C£ not 
an instance of international comity but was regarded as the legal obligation under 
the Fugitive Offenders Act under which the Central Magistrate, Hong Kong 
regarded India as a Colony or Possession of the British Commonwealth.” The 
case was then posted for hearing before B. Mukherji, J. The learned Judge held 
that the Chief Presidency Magistrate had no power to issue the warrant of arrest 
in the manner he had done, — a manner which in his view was “ unknown to the 
Code of Criminal Procedure,” since the Fugitive Offenders Act, 1881, had ceased, 
on the coming into force of the Constitution, to be part of the law of India and could 
not on that account be resorted to for obtaining extradition of offenders from another 
country; that the instructions issued by the Government of India by letter No. 
35 r 6-J dated 14th June, 1955, laying down the procedure to be followed by the 
Courts for securing extradition of offenders from the Commonwealth countries 
should have been ignored by the Chief Presidency Magistrate, and that the Extra- 
dition Act XXXIV of 1962 did not authorise the Chief Presidency Magistrate to 
issue a warrant and to send it to the Secretary, Home (Political) Department, 
Government of West Bengal; that there “ was no legal basis for the requisition made 
by the Central Government to Hong Kong ” for extradition or surrender of More 
for the issue of the warrant by the Chief Presidency Magistrate; and that the demand 
made by the Government of India to the Government of Hong Kong by making a 
requisition to Hong Kong for the arrest of More “ was not a political act, beyond 
the purview of law and judicial scrutiny,” and being inconsistent with the law 
was liable to be rectified. He observed that the Central Government had the 
power under section 3 of the Extradition Act, 1962, to issue a notification for includ- 
ing Hong Kong in the list of countries from which offenders may be extradited, 
but since the Government had not issued any notification under that clause in 
exercise of the executive power, the Government could not attempt in violation of 
the statutory procedure seek extradition which the lav of India did not permit. 
The learned Judge accordingly ordered that the warrant of arrest dated 30th July, 
1965 issued by the Chief Presidency Magistrate, Calcutta, against More and all 
subsequent proceedings taken by the Chief Presidency Magistrate and the other 
respondents be quashed. The State of West Bengal has appealed to this Court 
with Special Leave. 

Extradition is the surrender by one State to another of a person desired to be 
dealt with for crimes of which he has been accused or convicted and -which arc 
justiciable in the Courts of the other State. Surrender of a person within the 
State to another State — -whether a citizen or an alien — is a political act done in 
pursuance of a treaty or an arrangement ad hoc. It is founded on the broad principle 
that it is in the interest of civilized communities that crimes should not go unpunished, 
and on that account it is recognised as a part of the comity of nations that one State 
should ordinarily afford to another State assistance towards bringing offenders to 
justice. The lav relating to extradition between independent States is based on 
treaties. But the law' has operation — national as well as international. It 
governs international relationship between the sovereign States which is secured by 
treaty obligations. But whether an offender should be handed over purusant to a 
requisition is determined by the domestic law of the State on which the requisition 
is made. Though extradition is granted in implementation of the international 
commitments of the State the procedure to be followed by the Courts in deciding, 
whether extradition should be granted and on what, terms, is determined by the 
municipal law. 

As observed in Wheaten’s International Law, Vol. I, 6th Edition, page 213 : 

“ The constitutional doctrine in England is that the Crown may make treaties 
with foreign States for the extradition of criminals, but those treaties can only be 
carried into effect by Act of Parliament, for the executive has no power, without 
statutory authority, to seize an alien here and deliver him to a foreign power.” 
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Sanctum behind an order of extradition is therefore, the international commitment 
of the State under which the Court functions, but Courts jealously seek to protect 
the right of the individual by insisting upon strict compliance with the conditions 
precedent to surrender. The Courts of the country which make a requisition for 
surrender deal with the prima facie proof of the offence and leave it to the State to 
make a requisition upon the other State in which, the offender has taken refuge. 
Requisition for surrender is not the function of the Courts but of the State. A 
warrant issued by a Court for an offence committed in a country from its very nature 
lias no extra-territorial operation. It is only a command by the Court in the name 
of the sovereign to its officer to arrest an offender and to bring him before the Court. 
By making a requisition is pursuance of a warrant issued by a Court of a State to 
another State for assistance in securing the presence of the offender, the warrant 
is not invested with extra-territorial operation. If the other State requested agrees 
to lend its aid to arrest the fugitive the arrest is made either by the issue of an indepen- 
dent warrant or endorsement or authentication of the warrant of the Court which 
issued it. By endorsement or authentication of a warrant the country in which an 
offender has taken refuge signifies its willingness to lend its assistance, in implemen- 
tation of the treaties or international commitments and to secure the arrest of the 
offender. The offender arrested pursuant, to .the warrant or an endorsement is 
brought before the Court of the country to which the requisition is made, and the 
Court holds an inquiry to determine whether the offender may be extradited. Inter- 
national commitment or treaty will be effective only if the Court of a country in 
which the offender is arrested after enquiry is of the vie w that the offender should be 
surrendered. 


The functions which the Courts in the two countries perform arc therefore 
different. The Court within whose jurisdiction the offence is committed decides- 
whether there is primafacic evidence on which a requisition may be made to another 
country for surrender of the offender. When the State to which a requisition is 
made agrees consistently with its international commitments to lend its aid the 
requisition is transmitted to the Police authorities, and the Courts of that country 
consider, according to their own laws, whether the offender should be surrendered — 
the enquiry is in the absence of express provisions to the contrary relating to the 
prh, a facie evidence of the commission of the offence which is extraditable, the offence 
not being a political offence nor that the icquisition being a subterfuge to secure 
custody for trial for a political offence. ' 

Prior to 26th January, 1950, there was in force in India the Indian Extradition 
Act XV of 1903, which as the Preamble expressly enacted was intended to provide 
for the more convenient administration of the Extradition Acts of 1870 and 1873, and 
the Foreign Jurisdiction Act of 1881 — both enacted by’ the British Parliament. 
The Act enacted machinery in Chapter II for the surrender of fugitive criminals 
in case of Foreign States i.e., States to which the Extradition Act of 1870 and 187s 
applied and in Chapter II for surrender offugitive offenders in case of His Majesty s- 
Dominions.” The Extradition Acts of 1870 and 1873 sought to give effect to 
arrangements made with foreign States with respect to the surrender to such States, 
of any' fugitive criminals Her Majesty' may by' Order in Council, direct and to pi es- 
cribe the procedure for extraditing fugitive offendeis to such foieign states. 

As observed in Halsbury’s Laws of England, Volume 16, 3 ! 'd edition, :i6i at 
page 567: 

“ When a treaty has been made with a foreign State and the Extradition- 
Acts have been applied by Order in Council, one of Her Majesty’s principal 
Secretaries of State may, upon a requisition made to him by some person recog- 
nised by him as a diplomatic representative of that foreign State, by order under 
his hand and seal, signify to a police magistrate that such a requisition has been, 
made and require him to issue his warrant for the appichcnsion of the fugitive 
ciiminal if the criminal is in, or is suspected of being in, the United Kingdom.” 
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The warrant may then be issued by a police magistrate on receipt of the order 
of the Secretary of State and upon such evidence as would in his opinion justify 
the issue of the warrant if the crime had been committed or the criminal convicted 
in England. 

The procedure for extradition of fugitive offenders from “ British possessions ” 
was less complicated. When the Extradition Act was applied by Order in Council 
unless it -was otherwise provided by such Order, the Act extended to every “ British 
possession ” in the same manner as if throughout the Act the “ British possession ” 
were substituted for the United Kingdom but with certain modifications in proce- 
dure. 

Under Part I of the Fugitive Offenders Act, 1881 a warrant issued in one part 
of the Crown’s Dominion for apprehension of a fugitive offender, could be endorsed 
for execution in another Dominion. After the fugitive was apprehended he was 
brought before the Magistrate who heard the case in the same manner and had the 
same jurisdiction and powers as if the fugitive was charged with an offence committed 
within the Magistrate’s jurisdiction. If the Magistrate was satisfied, after expiry 
of 15 days from the date on which the fugitive was committed to prison, he could 
make an order for surrender of the fugitive on the warrant issued by the Se crctary 
of State or an appropriate officer. There was also provision for “ inter- Colonial 
backing of warrants ” within groups of “ British possessions ” to which Part I of 
the Fugitive Offiendcrs Act, 1881 had been Applied by Order in Council. In 
such groups a more rapid procedure for the return of fugitive offenders between 
possessions of the same group was in force. Where in a “British possession,” 
of a group to which Part II of the Act applied, a warrant was issued for the appre- 
hension of a person accused of an offence punishable in that possession and such 
term is dr was suspected of being, in or on the way to another British possession of 
the same group, a magistrate in the last-mentioned possession, if satisfied that the 
warrant was issued by a person having lawful authority to issue the same, was bound 
to endorse such warrant, and the warrant so endorsed was sufficient authority to 
apprehend, within the jurisdiction of the endorsing magistrate:, the person named 
in the -warrant, and to bring him be fore the endorsing magistrate or some other 
magistrate in the same possession. If the magistrate bt fore whom a person appre- 
hended was brought was satisfied that the warrant was duly authenticated and was 
issued by a person having lawful authority to issue it, and the identity of the pri- 
soner was established he could order the prisoner to be returned to the British 
possession in which the warrant was issued, and for that purpose to deliver into the 
custody Of the persons to whom the warrant was addressed or of any one or more 
of them, and to be held in custody and conveyed to that possession, there to be dealt 
with according to law as 'if he had been there apprehended. • This was in brief 
the procedure prior to 26th January, 1950. 

The President of India adapted the Extradition Act, 1903, in certain particulars. 
The Fugitive Offenders Act, 1881 and the Extradition Act, 1870, in thrir application 
to India were however not repealed by the Indian Parliament and to the extent 
they were consistent -with the constitutional scheme they remainr d applicable. 
In order to maintain the continued application of laws the British Parliament, 
notwithstanding India becoming a Republic, the British Parliament, enacted the 
India (Consequential Provisions) Act, 1949 which by section 1 provided: — 

“ (1) On and after the date of India’s becoming a republic, all existing law. 
that is to say, all law which, whether being a rule of la-w or a provision of an Act 
of Parliament or of any other enactment or instrument whatsoever, is in force on 
that date or has been passed or made before that date and comes into force there- 
after, shall, until provision to the contrary is made by the authority having power 
to alter that law' and subject to the provisions of sub-section (3) of this section, 
have the same operation in relation to India, and to persons and things in any 
way belonging to or connected with India, as it would have had if India had not 
become a republic. 
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( 3 / hits Majesty may by Order in Council make provision for such satis- 
iaction of any existing law to which this Act extends as may appear to him to be 
necessary or expedient in view of India's becoming a republic while remaining a 
member of the Commonwealth, and sub-section (i) of this section shall have effect 
in relation to any such laws as modified by such an order in so far as the contrarv 
intention appears in the order. An Order in Council under this section: — 

(a) may be made either before or after India becomes a republic, and may 
be revoked or varied by a subsequent Order in Council: and 

shall be subject to annulment in pursuance of a resolution of either 
House of Parliament/ 5 

_l n 1 954 this Court was called upon to decide a case relating to extradition 
to Singapore, a British Colony, of a person alleged to be a fugitive offender. The 
State of Madras v. C. G. Menon and another K In that case Menon and his wife were 
apprehended and produced before the Chief Presidency Magistrate, Madras, 
pursuant to warrants of arrest issued under the provisions of the Fugitive Offenders- 
Act. 1881. Arrests were made in pursuance of requisition made by the Colonial 
Secretary of Singapore requesting the assistance of the Government of India to 
arrest and return to the Colony of Singapore Mcnons under warrants issued by the 
Police Magistrate of Singapore. Mcnons p leaded that the Fugitive Act, i88i- 
undcr which the action was sought to be taken against them was repugnant to the 
Constitution of India and was void and unenforceable. The Chitf Presidcncy 
Magistrate referred two questions oflaw for decision of the High Court of Madras : 

(1) Whether the Fugitive Offenders Act, 1881, applies to India after 2 6th 
January, 1950, when India became a Sovereign Democratic Republic; and 

(2) Whether, even if it applied, it or any ofits provisions, particularly Part II 
thereof, is repugnant to the Constitution of India, and is therefore void and or 
inoperative. 

The High Court held that the Fugitive Of lenders Act was inconsistent with the 
fundamental right of equal protection of the lares guaranteed by Article 14 of the 
Constitution and was void to that extent and unenforceable against the petitioners. 

In appeal brought to this Court it was observed: 

“ It is plain from the * * * provisions of the Fugitive Offcnders- 

Act as well as from the Order in Council that British Possessions which were 
contiguous to one another and between whom there was frequent inter-communi- 
cation were treated for purposes of the Fugitive Offenders Act as one integrated 
territory and a summary procedure was adopted for the purpose of extraditing 
persons* who had committed offences in these integrated territories. As the 
laws prevailing in those possessions were substantially the same, the requirement 
that no fugitive will be surrendered unless a frima facie case was made against 
him was dispensed with. Under the India Extradition Act, 1903. also a similar 
requirement is insisted upon before a person can be extradited. 

The situation completely changed when India became a Sovereign Democratic 
Republic. After the achievement of independence and the coming into force 
of the new Constitution by no strength of imagination could India be described' 
as a British Possession and it could not be grouped bv an Order in Council 
amongst those Possessions. Truly speaking, it became a foreign territory so far 
as other British Possessions arc concerned and the extradition of person taking 
asylum in India, having committed offences in British Possessions, could only be 
dealt with by an arrangement between the Sovereign Democratic Republic of 
India and the British Government and given cfftct to by appropriate hgislation. 

The Union Parliament has not so far enacted any law on the subject and it was- 
not suggested that any arrangement has been arrived at between these two 


M1954) S -C.J. 6=i : (1954) a M.L.J. 197 : («955) 1 S -C.R- =80. 
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Governments. The Indian Extradition Act. 1903, has been adapted but the 
Fugitive Offenders A.ct, 1881, which was an Act of the British Parliament has been, 
left severely alone. The provisions of that Act could only be made applicable 
to India by incorporating them with appropriate changes into an Act of the 
Indian Parliament and by enacting an Indian Fugitive O flinders Act. In the 
absence of any legislation on those lines, it seems difficult to hold that section 12- 
or section 14 of the Fugitive Offenders Act has force in India by reason of the 
provisions of Article 372 of the Constitution. The whole basis for the applicability 
of Part II of the Fugitive Offenders Act has gone: India is no longer a British 
Possession and no Order in Council can be made to group it with other British 
Possessions. * * * * The political background and shape 

of things when Part II of the Fugitive Offenders Act, 1881, was enacted and 
envisaged by that Act having completely changed, it is not possible without 
radical legislative changes to adapt that Act to the changed conditions. That 
being so. in our opinion the tentative view expressed by the Presidency Magistrate 
was right ****”. 

After this judgment was delivered, the Government of India, Ministry of External" 
Affairs, issued a notification on 21st May, 1955, to all State Governments of Part 
A, B, G & D States. It was stated in the notification that: 

“ in a certain case of extradition of an offender, the Supreme Court 

of India recently ruled that in the changed circumstances, the English Fugitive 
Offenders Act, 1881. is no longer applicable to India. There can, therefore, be 
no question of issuing a warrant of arrest, addressed to a foreign police or a 
foreign Court, in respect of persons who arc residing outside India except in 
accordance with the Code of Criminal Procedure, i8g8. 

(2) In the circumstances, to obtain a fugitive offender from the United 
Kingdom and other Commonwealth countries, the following procccdure may be 
adopted as long as the new Indian Extradition law is not enacted and the Com- 
monwealth countries continued to honour our requests for the surrender of the- 
fugitive offenders notwithstanding decisions of the Supreme Court,- 

( a ) The Magistrate concerned will issue a warrant for the arrest of the 
fugitive offender to Police officials of India in the usual form prescribed under the 
Code of Criminal Procedure, i8g8. 

(1 6 ) The warrant for arrest, accompanied by all such documents as would 
enable a prima facie, case to be established against the accused will be submitted 
by the Magistrate to the Government cf India in the Minis tty of Extei nal Affair, 
through the State Government concerned. 

3. This Ministry, in consultation with the Ministries of Home Affairs, and' 
Law, will make a requisition for the surrender of a fugitive offender in the form 
of a letter, requesting the Secretary of State (in the case of Dominions, the appro- 
priate authority in the Dominion) to get the warrant endorsed in accordance with 
law. This letter will be addressed to the Secretary of State (or other appropriate 
authority in case of Dominions) through the High Commissioner for India in 
the United Kingdom/Dominion concerned and will be accompanied by the 
warrant issued by the Magistrate at (a) of para 2 above and other documents- 
received therewith." 

The Chief Presidency Magistrate, Calcutta made out tire warrant for the arrest of 
More pursuant to that notification and sent the warrant to the Secretary, Home 
(Political) Department, Government of West Bengal. Validity of the steps taken in 
accordance with the notification by the Chief Presidency Magistrate is questioned 
in this appeal. 

To complete the narrative, it is necessary to refer to the Extradition Act XXXIV" 
of 1962. The Parliament has enacted Act XXXIV of 1 962 to consolidate and amend 
the law relating to the extradition of fugitive criminals. It makes provisions by 
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S h ?n, U f °- r cxtra dition of fugitive criminals to foreign States and to Common- 

return 1 C f f V S t0 '• “ Ch , Gha P* cr 111 docs not a PPly* Chapter III deals with the 
return of fugitnc criminals to Commonwealth countries with extradition arrange- 
ments. By section 12 it is provided: 


. . (0 This Chapter shall apply only to any such Commonwealth countrv to 
winch, by reason of an extradition arrangement entered into with that countrv. 
it may seem expedient to the Central Government to apply die same. 

(2) every- such application shall be by notified order, and the Central Govcrn- 
ment may, by the same or any subsequent notified order, direct that this Chapter 
and Chapters I, IV and "V shall, in relation to any such Commonwealth country, 
apply subject to such modifications, exceptions, conditions and qualifications as 
it may think fit to specify' in the order for the purpose of implementing the arrange- 
ment.” s ° 


.■Section 13 provides that the fugitive criminals front Commonwealth countries may 
he apprehended and returned. Chapter IV deals "with the surrender or return of 
accused or convicted persons from foreign States or Commonwealth countries. 
By section 19 it was provided that: — 

“ (0 A requisition for the surrender of a person accused or convicted of an 
extradition offence committed in India and who j s or j s suspected to be, in any 
foreign State or a Commonwealth country to which Chapter III docs not apply, 
may be made by the Central Government : — 

(a) to a diplomatic rcpicsentative of that State or country at Delhi: or 

(b) to the Government of that State or country through the diplomatic 
representative of India in that State or country; 

and if neither of these modes is convenient, the requisition shall be made in 
such other mode as is settled by arrangement made by the Government of India 
with that State or country-. 

(2) A Warrant issued by a Magistrate in India tor the apprehension of any' 
person who is, or is suspected to be, in any- Commonwealth country to which 
Chapter III applies shall be in such form as may be prescribed." 


By clause (e) of section 2 the expression “Commonwealth country" means “ a Com- 
monwealth country specified in the First Schedule and such other Commonwealth 
country as may be added to that Schedule by the Central Government by notifica- 
tion in the Official Gazette, and includes every constituent part, colony or dependency 
of any Commonwealth country so specified or added, 1 ' But in the Schedule to tlic 
.Act “ Hong Kong ” is not specified as one of the Commonwealth countries and no 
notification has been issued by the Government of India under section 2 ( a ) adding 
to the First Schedule “ Hong" Kong” as a Commonwealth country’. It is common 
ground between the parties that the provisions of the Extradition Act, 1962. could 
not be resorted to for making the requisition for surrender of the fugitive offender 
from Hong Kong and no attempt was made in that behalf. 

Validity of the action taken by the Chief Presidency Magistrate must, therefore, 
Be adjudged in the light of die action taken pursuant to the notification issued by 
the Government of India on 21st May, 1955. Counsel for the respondent More. 
urged that die warrant issued by die Chief Presidency Magistrate was intended to 
”be and could in its very' nature be a legal warrant enforceable svithin India : 
it had no extra-territorial operation and could not be enforced outside India, and 
-when the Central Magistrate, Hong Kong, purported to endorse diat warrant for 
enforcement within Hong Kong he had no authority’ to do so. But this Court has 
no authority' to sit in judgment over the order passed by the Hong Kong Central 
.Magistrate. The Magistrate acted in accordance with die municipal law of Hong 
Kong and agreed to the surrender of the offender : his action cannot be challenged 
.in this Court. 
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It may also be pointed out that Form II of the warrant prescribed in Schedule, 
V.of the. Code of Criminal Procedure only issues. a direction under the authority of 
the Magistrate to a Police Officer to arrest a named person and to produce him 
before the Court. It does not state that the warrant shall be executed in any- 
designated place or area. By section 82 of the Code of Criminal Procedure a 
warrant of arrest may be executed at any office in India. That provision does not 
impose any restriction upon the power of the Police Officer. The section only- 
declares. in that, every warrant issued by any Magistrate in-India maybe executed at 
any place in India : execution of the van-ant is not restricted to the local limits - 
of the jurisdiction of the Magistrate issuing the warrant or of the Court to which he 
is subordinate. 

In Eir.peror-w Yir.ayck Dar.adar Savarkar end others 1 , the Bombay High Court 
considered the question whether a person who was brought to the country and was 
charged before a Magistrate with an offence under the Indian Penal Code was 
entitled to challenge the manner in which he was brought into the country from a 
foreign country. Savarfcar was charged with conspiracy under sections 121, iar-A, 
122 and 123 of the Indian Penal Code. He was arrested in the United Kingdom ’ 
and brought to India after arrest under the Fugitive Offenders Act, 1881. When 
the ship in which he was being brought to India was near French territory . 
Savarkar escaped from Police custody and set foot on French territory at Marseilles. 
He was arrested by the Police Officers without reference to the French Police 
Authorities and brought to India. It was contended at the trial of Savarkar that he 
was not liable to be tried in India, since arrest by the Indian Police Officers in a foreign 
territory' was without jurisdiction. Scott, C.J., who delivered the principal judgment 
of the -Court rejected the contention. He observed : 

“Where' a man is in the country and is charged before a Magistrate with an 
offence under the Penal Code it will not avail h i m to say that he was brought there 
„ illegally from a foreign country. 35 . . 

It is true that Savarkar was produced .before the Court and he raised an objection 
about , the validity of the trial on the.plea that he was illegally brought' to India, 
after unlawful arrest in ‘foreign territory. In the present case we are concerned 
with a stage anterior to that. The respondent More though arrested in a foreign 
-country lawfully by the order of the Central Magistrate, Hong Kong, had not been 
surrendered and the invalidity of the warrant issued. by the Chief Presidency 
^Magistrate is set np as z ground for refusing to obtain extradition of the offender. ■ 
But on. the principle of Vinckyck Darr.odar Savarkar s case the contention about the 
Invalidity of ihe arrest cannot affect the jurisdiction of the Courts in India to try 
More if and when he is brought here. 

The Indian Extradition Act XV of 1903 which was enacted to provide for the 
more convenient administration of the English Extradition Act, 1870 and 1873 ~ ?n d 
the Fugitive Offenders Act, r 3 Sr, remained in operation. ' But after 26th January, 
1950, India is no longer a “ British Possession. 55 In C.G. I Tenon's case 2 , it was decided 
by this Court that application of sections 12' and 14 of the Fugitive Offenders Act. 
1881, for surrendering an offender to a Commonwealth country in pursuance of a 
requisition under the Fugitive Offenders Act, 1881, is inconsistent with the political 
-status of India. It is-somewhat unfortunate that the Court hearing that case was 
not invited to say anything about the operation of the India (Consequential Provi- 
sion) Act, 1949. 

But C. G. XTer.or.'s case 2 , was a reverse case, in that, the Colonial Secretarv of 
Singapore had made a requisition for surrender of the offender for trial for offences 
of crirriinal breach of trust in Singapore. Whether having regard to the political 
status of India since 26th January', 1950, the Fugitive Offenders Act, 1881, In so far as 
it purported to treat Ind ia as a “ British Possession 11 imposed an obligation to deliver 
-offenders in pursuance of the India (Consequential Provision) Act . 102.9 is a question 

1. (1911) I.L.R. 35 Bom. =25. . =- (i954) S.C.J. 621 : (i 954 ) „ M.LJ. i 97 . ■ 
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on which it is not necessary to express an opinion. By the declaration of the status 
of India as a Republic, India has not ceased to be a part of the Commonwealth and 
the United Kingdom and several Colonies have treated the Fugitive Offenders Act, 
1881, as applicable to them for the purpose of honouring the requisition made by the 
Republic of India from time to time. Ini??, Government of India and Mubarak Ali Ahmed 1 
an attempt to resist in the High Court in England the requisition by the republic of 
India to surrender an offender who had committed offences in India and had fled 
justice failed. Mubarak Ali a native of Pakistan was being tried in the Courts in 
India on charges of forgery and fraud. He broke his bail and fled to Pakistan and 
thereafter to England. He was arrested on a provisional -warrant issued by the 
London Metropolitan Magistrate on the application of the Government of India- 
After hearing legal submissions the Metropolitan Magistrate made an order under 
section 5 of the Fugitive Offenders Act, 1881, for Mubarak Ali’s detention in custody 
pending his return to India to answer the charges made against him. * Mubarak Ali 
then filed a petition for a writ of habeas corpus before the Queen’s Bench of the High 
Court. It -was held that the Fugitive Offenders Act, 188/, -was in force between 
India and Great Britain on 20 dr January, 1950, when India became a republic and 
it was ‘continued to apply by virtue of section 1 (1) of the India (Consequential 
Provision) Act, r949, and, therefore, the Magistrate had jurisdiction to make the 
order for the applicant’s return. Pursuant to the requsition made by the Govern- 
ment of India, Mubarak Ali was surrendered by the British Government. 
Mubarak Ali was then brought to India and was tried and convicted., One on the 
offences for which he was tried resulted in his conviction and an appeal was brought 
to this Court in Mubarak Ali Ahmed v. The State of Bombay 2 * . 

There are other cases as well, in which orders were made by the British Courts 
complying with the requisitions made by the Governments of Republics within 
the Commonwealth, for extradition of offenders under the Fugitive Offenders Act, 
1881. An offender from Ghana was ordered to be extradited pursuant to the Ghana 
(Consequential Provision) Act, i960, even after Ghana became a republic- Re. 
jCwesi Armah z . On rst July, i960, Ghana while remaining by virtue of the Ghana 
(Consequential Provision) Act, i960, a member of the Commonweal tlx became 
Republic. Kwesi Armah who was a Minister in Ghana fled the country in 1966 
and took refuge in the United Kingdom. He -was arrested under a provisional 
warrant issued under the Fugitive Offenders Act, 1881. The Metropolitan Magis- 
trate being satisfied that the Act of 1881 still applied to Ghana and that a prima facie 
case had been made out against the applicant in respect of two alleged contraventions 
of the Ghana Criminal Code, i960, by corruption and extortion when lie was a 
public officer, committed Kwesi Armah to prison pending his return to Ghana to 
undergo trial. A petition for a writ of habeas corpus before the Queen's Bench 
Division of the High Court -was refused. Edmund Davies, J., seas of the view that 
the Act of 1881 applied to the Republic of Ghana, in its new form, just as it did 
before the coup d’etat of February, ig66. The case was then carried to the House 
of Lords : Armah v. Government of Ghana and another 4 . The questions decided by the 
House of Lords have no relevance in this case. But it was not even argued that a 
fugitive offender from a republic which was a member of the Commonwealth could 
not be extradited under tlte Fugitive Offenders Act, 1881. 

There is yet another recent judgment of the House of Lords dealing with 
repatriation of a citizen of the Republic of Cyprus : Z acharia v. Republic of Cjprtts 
and another 5 . Warrants were issued against Zacharia on charges before the Courts 
in Cyprus of offences of abduction, demanding money with menaces and murder. 
Under the orders issued by a Bow Street Magistrate under section 5 of the Fugitive 
Offenders Act. 1881, Zacharia was committed to prison pending his return to 
Cyprus. An application lor a writ or habeas corpus on the ground that the offences 
alleged against him were political and that the application for the return of die 
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fugitive was made out of motive for revenge was rejected by the Queen’s Bench. 
Division, and it was ordered that Zacharia be repatriated. The order was confirmed 
in appeal to the House of Lords. 

Merely because for the purpose of the extradition procedure, in a statute passed. 
before the attainment of independence by the former Colonies and dependencies, 
certain territories continue to be referred to as cc British Possessions ”, the statute does- 
not become inapplicable to those territories. The expression “ British Possession ” 
in the old statutes merely survives as an artificial mode of reference, undoubtedly 
not consistent -with political realities, and but does not imply for the purpose of the 
statute or otherwise political dependence of the Government of the territories referred 
to. It is not for the Courts of India to take umbrage at expressions used in statutes 
of other countries and to refuse to give effect to Indian Laws which govern tire 
problems arising before them. It is interesting to note that by express enactment 
the Fugitive Offenders Act, 1881, remains in force as a part of the law of the Republic 
of Ireland : see Ireland Act, 1949 (12, 13 & 14 Geo. 6. c. 41). In Halsbury’s Laws 
of England, 3rd Edition, Volume 5, Article 987, page 433 — in dealing with the 
expression “ Her Majesty’s Dominions” in old statutes, it is observed : 

“ The term ‘ Her Majesty’s Dominions ’ means all the territories under the- 
sovereignty of the Crown, and the territorial waters adjacent thereto. In special 
cases it may include territories under the protection of the Crown and mandated 
and trust territories. References to Her Majesty’s dominions contained in statutes- 
passed before India became a republic are still to be construed as including India- 
it is usual to name India separately from Her Majesty’s dominions in statutes 
passed since India became a republic.” 

In foot-note (1) on page 433 it is stated, British India, which included the whole of 
India except the Princely States ; and the Government of India Act, 1935 as amend- 
ed by section 8 of the India and Burma (Miscellaneous Amendments) Act, 1940, 
formed part of Her Majesty’s dominions and was a British possession, although it -was 
not included within the definition of “ colony The territory comprised in British 
India was partitioned between the Dominions of India and Pakistan (Indian Inde- 
pendence Act, 1947), but the law relating to the definition of Her Majesty’s domi- 
nions was not thereby changed, and it was continued in being by the India (Conse- 
quential Provision) Act, 1949 (12, 13 and 14 Geo. 6 c. 92), passed in contemplation, 
of the adoption of a republican constitution by India. India is now a sovereign 
republic, but that by itself does not render the Fugitive Offenders Act, 1881, inappli- 
cable to India. 

If the question were a live question, we would have thought it necessary to refer 
the case to a larger Bench for considering the true effect of the judgment in C.G. 
Menon's case \ But by the Extradition Act XXXIV of 1962 the Extradition Act, 
1870 and the latter Acts and also the Fugitive Offenders Act, 1881, have been 
repealed and the question about extradition by India of fugitive offenders under 
those Acts will not hereafter arise. 

We are not called upon to consider whether in exercise of tire power under tire 
Fugitive Offenders Act a Magistrate in India may direct extradition of a fugitive 
offender from a “ British Possession ”, who has taken refuge in India. It is sufficient 
to observe that the Colonial Secretary of Hong Kong was according to the law appli- 
cable in Hong Kong competent to give effect to the warrant issued by the Chief 
Presidency Magistrate, Calcutta, and the Central Magistrate, Hong Kong, had 
jurisdiction under the Fugitive Offenders Act, and. after holding inquiry, to direct 
that More be surrendered to India. The order of surrender was valid according to 
the law in force in Hong Kong, and we are unable to appreciate the grounds on. 
■which invalidity can be attributed to the warrant issued by the Chief Presidency 
Magistrate, Calcutta, for the arrest of More. That the Chief Presidency Magistrate 
was comptent to issue a warrant for the arrest of More against whom there was 
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prima facie evidence to show diat he had committed an offence in India is not denied. 
If die Chief Presidency Magistrate had issued the warrant to the Commissioner of 
Police and the Commissioner of Police had approached die Ministry of External 
Affairs., Government of India, tidier dirough die local Government or directly 
lvidi a view to secure the assistance of die Government of Hong Kong for'faciiitating 
extradition of More, no fault can be found. But Gupta, J., and Mukherji. J., 
thought that the notification issued by the Government of India setting out the pio- 
ccdure to be followed by a Magistrate, where the offenderis not in Indian territory 
and his extradition is to be secured, amounted to an invasion on the audiorityof die 
Courts. We do not think diat any such affront is intended by issuing the notification. 
The Fugitive Offenders Act. 1881, had not been expressly repealed even after 26th 
January, 1950. It had a limited operation : the odier countries of the Common- 
wealth were apparendy willing to honour the international commitments lvhich 
arose out of the provisions of diat Act. But this Court on the view diat since India 
had become a Republic, held diat die Fugitive Offenders Act could not be enforced 
in this country, that decision presented to the Government of India a problem 
which had to be resolved by devising machinery for securing the presence of a 
offenders who were fugitives from justice. The notification issued was only in the 
nature of advise about the procedure to be followed and did not in any manner seek 
to impose any executive will upon die Courts in matters judicial. Observations 
made by Mukherji, J., diat the notification issued by the Central Government 
audiorising die Chief Presidency Magistrate to issue the warrant in the manner he 
had done, came “ nowhere near the law ” and “ to a Court of law it is waste 
paper beneath its notice " appear to proceed upon an incorrect view of the object 
•of the notification. 

The Chief Presidency Magistrate had die power to issue die warrant for die • 
arrest of More, because there was prima facie evidence before him diat More had com- 
mitted certain offences wliicli he was competent to try. The warrant was in 
Form II ofSclrcdule V of die Code of Criminal Procedure. If die warrant was to 
he successfully executed against More who was not in India, assistance of die exe- 
cutive Government had to be obtained. It is not an invasion upon the authority 
of the Courts when they arc informed diat certain procedure may be followed for 
-obtaining die assistance of the executive Department of die State in securing through 
-diplomatic channels extradidon of fugitive offenders. In pursuance of that warrant, 
on die pndorsement made by the Central Magistrate. Hong Kong, More was 
-arrested. The warrant was issued with the knowledge diat it could not be 
enforced widiin India and undoubtedly to secure die extradition of More. -Purusant 
to die warrant die Ministry of External Affairs, Government of India, moved dirougb 
diplomatic channels, and persuaded the Colonial Secretary of Hong Kong to arrest 
and deliver More. Issue of the warrant and . the procedure followed in transmitting 
the warrant were not illegal, not even irregular. 

One more nrmmient remains to be noticed. It is true that under the Extradi- 
tion Act XXXIV of 1 962 no notification has been issued including HongKone in 
the list of the Commonwealth countries from which extradition of fugitives from 
justice may be secured. The provisions of the Extradition Act, 1962. cannot be 
availed of for securing tire presence of More for trial in India. But diat did not. 
in our judgment, operate as a bar to the requisition made by die Ministry of External 
Affairs, Government of India, if they were able to persuade the Colonial Secretary. 
Hong Kong, to deliver More for trial in this country. If the Colonial Secretary of 
Hong Kong was willing to hand over More for trial in this country-, it cannot be 
said that die warrant issued by the Chief Presidency Magistrate for the arrest 
-of More with the aid of which requisition for securing his presence from Hong 
Kong was to be made, was illegal. 

We arc unable to agree with the High Court that because of the enactment of 
the Extradition Act XXXIV of 1962 the Government of India is prohibited from 
securing through diplomaticxhannels the extradition of an offender for trial of an 
-offence committed within India. There was, in our judgment no illegality com- 
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mitted by the Chief Presidency Magistrate, Calcutta, in sending the warrant to the 
Secretary, Home (Political) Department, Government of West Bengal, for transmis- 
sion to the Government of India, Ministry of External Affairs, for taking further 
steps for securing the presence of More in India to undergo trial. 

The appeal must therefore be allowed and the order passed by the High Court 
set aside. The writ petition filed by More must be dismissed. 

V.M.K. Appeal allowed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — J. C. Shah, V. Ramaswami and A. N. Grover, JJ. 

V. D. M. Rm. M. Rm. Muthiah Chettiar .. Appellant* 

v. . 

Commissioner of Income-tax, Madras ... Respondent. 

Income-tax Act (XI of 1922), sections 16 (3) (a) (//), 22 (2), 22 (5), 34 (1) (a), 
34 (1) (b) arid 40 — Return of income — Individual — Partnership particulars — Non- 
disclosure of share incomes of wife and minor children — Whether amounts to failure 
to disclose “ necessary ” information — Validity of reassessment beyond four years - — 
Inclusion of share incomes of wife and minor children — Duty of the Income-tax Officer 
. — No obligation on the taxpayer — Minor — Separate assessment on minor — Whether 
bars inclusion of minor's share income in father's assessment. 

The assessee was a partner in a firm to the benefits of which his three minor 
sons had been admitted. For the assessment years 1952-53, 1953-54 and 1954- 
55 the assessee returned, among other income, his share income from the firm. 
The assessee, however, omitted to disclose in his returns the share incomes 
of his three minor sons. In Part III of the Form of Return the assessee 
disclosed the shares of the other partners and the minors in the firm, but did 
not disclose the relationship of the minors as his sons. The Income-tax Officer 
initially made assessments, merely on the basis of the assessee’s returns for the 
.three years in question. The minors represented by their mother as 
.guardian had also filed with the same Income-tax Officer their individual returns 
disclosing their respective share incomes from the firm for the same three assess- 
ment years. The Income-tax Officer, acting on these returns, made separate 
assessments on the minors. 

Later, however, the Officer initiated proceedings against the assessee under 
. section 34 (1) (a) of the Indian Income-tax Act,- 1922- for the assessment years 
1952-53 and 1953-54 and under section 34 (1) (b) for the assessment year 1954- 
55, on the score that the minors’ share incomes which had to be included in the 
assessee’s total income under section 1 6 (3) (o) (ii) of the Act had escaped assess- 
ment. The Officer held that the information furnished by the assessee in his 
returns was not full in the sense that he had not stated that the minors were his 
sons, which information came to the Officer’s possession only later. The Officer 
accordingly, made reassessments including the minors’ share incomes in the 
assessee’s total income for all the three years. 

The assessee appealed against the assessments on two grounds: (/) that the 
reassessments under section 34 were not valid and (ii) that the direct assessments, 
already made on the minors precluded the clubbing of their share incomes in 
the hands of the assessee under section 16 (3) (a) (ii). Both the contentions were 
rejected in appeal. The Tribunal held that section 34 (1) (a) was properly 
invoked for 1952-53 and 1953-54 and the reassessment under section 34 (1) (by 
was made on information received. On a case stated by the Tribunal at the 
assessee’s instance, the High Court answered both the questions against the 
assessee. ' On further appeal to the S upreme C ourt, 
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Held, that the notice of reassessment for 1954-55 under section 34 (1) (b) of 
the Income-tax Act, 1922 was competently issued by the Income-tax Officer 
against the assessee and there was no basis for the argument that the Officer had 
only changed the opinion in reopening the assessment. 

As for 1952-53 and 1953-54, the re-assessments made under section 34 (1) (a) 
was not valid in law. 

The assessee is bound to disclose under section 22 (5) the names and addressse 
of his partners, if any, engaged in business, profession or vocation, together 
with the location and style of the principal place and branches thereof and the 
extent of the shares of all such partners in the profits of the business, profession 
or vocation and any branches thereof. But the asstisec \us not requiud, in 
making the return, to disclose that any income was received by his wife or minor 
child admitted to the benefits of partnership of a firm of which he was a partner. 

Assuming that there were instructions in the Forms of Return in the relevant 
years instructing the assessee to disclose the income received by his wife and 
minor children from a firm of which the assessee was a partner^ in the absence of 
any head under which the income of the wife or minor children could be shown, 
by not showing that income the taxpayer cannot be deemed to have failed or 
omitted to disclose fully and truly all material facts necessary for his assessment. 

'Section 16 (3) imposes an oblgation upon the Income-tax Officer to compute 
the total income of any individual for the purpose of assessment by including 
the items of income set out in clauses (a) (i) to (iv) and (/;), but thereby no obliga- 
gation is imposed upon the taxpayer to disclose the income liable to be included 
in his assessment under section 16 (3). 

Section 34 (1 ) (a) sets out the conditions in which the power may be exercised 
by the Income-tax Officer; it did not give rise to an obligation on the part of 
the taxpayer to disclose information which enabled the Income-tax Officer to 
exercise the power under section 16 (3) (a) (it). 

Also held: that the inclusion of the share income of the minor in the hands 
of the assessee by invoking section 16 (3) of the Act is valid in law notwith- 
standing that an assessment is made on the minor represented by his guardian. 

Appeals from the Judgment and Order, dated the 21st August, 1964, of the 
Madras High Court in T.C. No. 75 of 1962 (Reference No. 50 of 1962)*. 

M. C. Chagla, Senior Advocate (T. A. Ramachanchan, Advocate, with him), 
for Appellant (In all.the Appeals). 

S.K. Aiyar and B.D. Shanna, AdVocates/for Respondent (In all the Appeals). 

The Judgment of the Court was delivered by 

Shalt, J . — Ramanathan Chettiar, his sonMuthiab Chsttiar — called hereinafter 
for the sake of brevity, Muthiah — and Ramanathan, Annamalai and Alagappan, 
sons of Muthiah, constituted a Hindu undivided family. The family owned a 3/5th 
share in M.RM.S. Firm, Seramban in Malaya. The firm was assessed under the 
Indian Income-tax Act, 1922, in the status of a firm resident within the taxable terri- 
tories. On 16th September, 1950, Muthiah separated from the family taking his 
l/5th share in the M.RM.S. Firm. On 13th April, 1951 the status of the family 
became completely disrupted and the three sons of Muthiah took in equal shares 
the remaining 2/5tb share — the grandfather Ramanathan taking no share in the 
M. RM.S. Firm. 

For the assessment year 1952-53 Muthiah submitted a return of his income as 
an individual and stated under the head business income “ Kindly ascertain his 
(assessee’s) share of profit and remittances from the Income-tax Officer, Second 
Additional Circle — I, Karaigudi, in F. No. 6098-m/I952-53.” In Part III of the 
return Muthiah supplied the following information about his partners : 


*(1965) 55I.T.R. 147. 
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Name and address of the firm. Name of each partner including assessee- Share. 


Messrs. R. RM. S. Firm 

1. Assessee (Muthiah Chettiar) 

60/303 

Seramban, F.KJ.S. 

2. VD- M. RM. M. RM.M. Rama- 
nathan Chettiar (minor) 

40/303 


3. VD.M. RM.M. RM.M. 

Alagappan Chettiar (minor). 

40/303 


4. VD- M. RM. M. RM. M. Annamalai 
Chettiar (minor). 

40/303 


5. C.P.R. 

60/303 


6. M.S.S. 

60/303 


7. Charity. 

3/303. 


For the assessment year 1953-54 in column 3 in section B of the return Muthiah 
stated: “ Kindly ascertain the remittances from the Income-tax Officer, Fifth 
Additional, Karailcudi in F. No. 6098-m.” and at page 3 of the return in column 
3 of section F, it was stated: 

“ Assessee has 60/303 share in Messrs. R. RM. S. Joint Seramban (Malaya). Kindly ascertain 
share of profit or loss from the Income-tax Officer, Fifth Additional, Karaikudi in F. No- 6098.” 

In Part III of the return he set out the names of the partners as were mentioned 
in the return for 1952-53. Against the names of.Ramanathan Chettiar, Alagappan 
•Chettiar and Annamalai Chettiar it was not disclosed that they were minors. 

For the assessment year 1954-55 at the foot of page 1 of the return Muthiah 
stated: 

“ The assessee has a remittance of Rs. 6,188-12-0, from R- RM. S- Firm- Seramban. His 
share of income may be taken from the firm’s file.” 

and in Part III the names of seven partners as mentioned in 1952-53 return were 
set out — Ramanathan, Alagappan, Annamalai were not shown as minors. 

Ramanathan, Alagappan and Annamalai — the three minor sons of Muthiah 
represented by their mother and guardian also filed returns of their respective income 
for the years 1952-53, 1953-54 and 1954-55 and disclosed therein their shares in 
the profit from the 2/5th share in the M. RM.S. Firm. 

For the assessment years 1952-53, 1953-54, and 1954-55 the Income-tax Officer 
completed the assessments separately on the firm, on Muthiah as an individual and 
on the three minors represented by their mother and guardian. Muthiah was 
assessed in respect of his share in the income of the firm and from other sources. 
In his returns Muthiah had not disclosed the shares received by his minor sons' and 
the Income-tax Officer did not in making the assessments include shares of the 
minors from the firm under section 16 (3) (a) (ii) of the Indian Income-tax Act, 
1922. The Income-tax Officer issued notices of re-assessment to Muthiah under 
section 34 (1) (a) of the Income-tax Act, 1922, for the years, 1952-53 and 1953-54 
and under section 34 (1) (b) for the year 1954-55. Muthiah filed returns under 
protest declaring the same income as originally assessed. In the view of the Income- 
tax Officer, Muthiah had not furnished in Part III, clause (c) of the return full facts 
regarding the other parties and in column 2 he had merely disclosed that Ramana- 
than, Alagappan and Annamalai were minors: that “ mfomation was not full 
in the sense that he had not stated that they were minor sons” of Muthiah. Accord- 
ingly the Income-tax Officer held that the income of the sons of Muthiah which 
should have been included under section 16 (3) (a) (ii) of the Income-tax Act had 
•escaped assessment in Mu‘hiah’s hands and he brought that income to tax. 

The Appellate Assistant Commissioner confirmed the order made by the Income- 
tax Officer. In appeal to the Tribunal it was contended by Muthiah that he 
had fully and truly disclosed all the particulars he was required to disclose in the 
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returns of his income for the three years in question., and “section 34 (1) (a) had no 
application to the assessment years 1952-53 and 1953-54 and for 1954-55 the re- 
opening was based only on a change of opinion.” Muthiah also contended that 
section 40 of the Income-tax A<Jt was mandatory and since the Income-tax Officer 
had made separate assessments oh the minors represented by their" mother, no 
further assessment under section 16.(3) could be made, the two sections being 
mutually exclusive. 

The Tribunal observed that for the first two years section 34 (1) (a) applied, 
that in respect of the year 1954-55 there was no change of opinion but the assess- 
ment was made on information received within the meaning of section 34 (1) (£) 
of the Income-tax Act and that separate assessment of the minors did not stop the 
Income-tax Officer from assessing the income received by the minor sons in the 
hands of Muthiah. The Appellate Tribunal accordingly confirmed the order of 
the Appellate Assistant Commissioner. 

At the instance of Muthiah the following questions Mere referred to the High 
Court of Madras: 

“(f) Whether on the facts and in the circumstances of the case, the re-assessment made on 
the assessee under section 34 of the Act is valid in law for 19S2-S3 to 1954-55 ? 

(if) Whether on the facts and in the circumstances of the case, the inclusion of the share 
income of the minor in the hands of the assessee'by invoking ‘the provisions of section 16 (3) of the 
Act is valid in law notwithstanding that an assessment is made on the minor represented by his 
guardian.” 

The answer to the second question must, in view of the recent judgment gC 
this Court in C. R. Nagappa v. The Commissiona of Income- tcx. ilyicie 1 , be in the 
affirmative. 

In considering the first question it is necessary to refer to certain provisions of 
the Income-tax Act, 1922. By section 3 the total income of the previous year of 
every individual, Hindu undivided family, company and local authority, and of 
every firm and other association of persons or the partners of the firm or the members 
of the association individually was charged to tax for that year in accordance with, 
and subject to the provisions of the Act at any rate or rates prescribed by the Finance 
Act. “ Total income ” was defined in section 2 (15) as meaning “total amount 
of income, profits and gains referred to in sub-section (2) of section 4 computed 
m the manner laid down in this Act.” Section 4 (1) set out the method of compu- 
tation of total income ; it enacted : 

“(1) Subject to the provisions of this Act, the total income of any previous year of any 
person includes all income, profits and gains from whatever source derived which — 

(a) are received or are deemed to be received in the taxable territories in such year by or 
on behalf of such person, or 

(b) if such person is resident in the taxable territories during such year,— 

(i) accrue or arise or are deemed to accrue or arise to him in the taxable territories during 
such year, or 

* » * ».*> 

Section 22 by sub-section (1) requited the Income-tax Officer to give notice 
by publication in the press in the prescribed manner, requiring every person whose 
total income during the previous year exceeds the maximum exempt from tax. to 
furnish a return in the prescribed form setting forth his total income. Sub-section 
(2) authorised the Income-tax Officer to serve a notice upon a person whose income 
in the opinion of the Income-tax Officer exceeded the minimum free from tax. 
Section 23 dealt with the assessment. It conferred power upon the Income-tax 
Officer to assess the total income of the assessee and to determine the snm payable 
by him on the basis of such return, submitted by him. Rule 19 framed under 
section 59 of the Income-tax Act. 1922, required the assessee to make a return in 
the form prescribed thereunder, and in Form A applicable to an individual or a 
Hindu undivided family or an association of persons' there was no clause which 


1 - (1969) 2 T.TJ. 347 : (1969) 73 1.T.R. 626. 
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required disclosure of income of any person other than the income of the assessee,. 
which was liable- to be included in his total income. The Act and the Rules accord- 
ingly imposed no obligation upon the essence to disclose to the Incomc-trx Officer 
m bis return information relating to income of any other person by law taxable 
in his hands. 

But section 16, sub-section (3) provided that in computing the total income of 
any individual for the purpose of assessment there shall be included the classes 
of income mentioned in clauses (a) and (b). Sub-section (3) (a) (if) in so far as it is. 
material, provided: 

“ In computing the total income of any individual for the purpose of assessment, there shall be 
'n eluded — 

(a) so much of the income of a wife or minor child of such individual as arises directly or 
•■nairectly — 

(i) * * 

(ii) from the admission of the minor to the benefits of partnership in a firm of which such 
■ndividual is a partner.’’ 

The assessee was bound to disclose under section 22 (5) the names and addresses 
of his partners, if any, engaged in business, profession or vocation together with, 
location and style of the principal place and branches thereof and the extent 
shares of all such partners in the profits of the business, profession or vocation and 
any branches thereof, but the assessee W’as not required, in making a return to dis- 
close that any income was received by his wife or minor child admitted to the benefits- 
of partnership of a firm of which he w r as a partner. 

Counsel for the Commissioner contended that in the forms of returns prescribed 
in the “ Notes of Guidance ” for drawing up the return were printed, and thereby 
the assessee was informed that he had to disclose the income received by his wife 
and minor children from a firm of wilich the assessee was a partner. Counsel 
has however not placed before the Court the forms of return in vogue in the relevant 
year of assessment. In the Income-tax Manual published under the authority 
of the Central Government in 1945 under clause (3) printed at page 1 85 the assessee 
is advised to include in the return, under the appropriate head, certain classes of 
income which are liable to be included in the assessment of an individual under 
section 16, and income liable to be taxed under sections 41-D, 44-E and 44-F-. 
This instruction was repeated in the Manual Parts II and III at pages 344 and 345 
in the 10th Edition published in 1950. But in the 11th Edition of the Manual 
published in 1954 no such instructions were printed. About the date on which the 
instructions were deleted Counsel for the Commissioner was unable to give any 
information. Assuming that there were instructions printed in the Forms of return 
in the relevant years, in the absence of any head under w'hich the income of the wife 
or minor child of a partner whose wife or a minor child was a partner in the same 
firm, could be shown, by not showing that income the taxpayer cannot be deemed 
to have failed or omitted to disclose fully and truly all material facts necessary for 
his assessment. Section 16 (3) imposes an obligation upon the Income-tax Officer 
to compute the total income of any individual for the purpose of assessment by 
including the items of income set out in clauses (a) ( i ) to (ir) and (b). but thereby 
no obligation is imposed upon the taxpayer 1o disclose' the income liable to be 
included in his assessment under section 16 (3). For failing or omitting to disclose 
that income, proceedings for reassessment cannot therefore be commenced under 
section 34 (1) (a). Section 22 C5) required the assessee to furnish particulars of 
the names and shares of his partners, but imposed no obligation to' mention or set 
out the income of the nature mentioned in section 16 (3). In the relevant years 
there was no head in the form under which income liable to be assessed to tax under 
section 16 (3) (a) and (b) could be disclosed. 

We are in the circumstances unable to agree with the High Court that section 34- 
imposed an obligation upon the assessee to disclose all income includible in his 
assessment by reason of section 16 (3) (a) (ii). Section 34 (I) (a) sets out the condi- 
tions in which the power may be exercised; it did not give rise to an obligation to- 

SC J — S 
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•disclose information which enabled the income-tax Officer to exercise the power 
■under section 16 (3) (a) (it), nor had the use of the expression “necessary for his 
assessment ” in section 34 (I) (a) that effect. 

The High Court did not consider the question whether in the year 1954-55 
- 4he notice under section 34 (1) (b) was properly issued against Muthiab. The 
Tribunal in their Judgment observed : 

There is no basis for the argument that the Income-tax OSeer had onlv chanced his opinion 
-and re-opened the assessment.” 

Wc agree with that view. The order of re-assessment was made well within 
four years from the date of the last day of the year of assessment 1954-55. The 
notice was therefore competently issued by the Income-tax Officer. 

The order passed by' the High Court, insofar as it relates to the years 1952-53 
and 1953-54 is set aside and the answer in the negative is recorded. For the year 
1954-55 the answer recorded by the High Court is confirmed. There will be no 
order as to costs throughout. 

V.B. Ordered according fy. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — J. C. Shah, V. Ramaswami and A. N. Grover, JJ. 
'Commissioner of Income-tax, West Bengal I, and another ... Appellants * 
v. 

Allahabad Bank Ltd. ... Respondent. 

’ Company — Super-tax — Rebate under Finance Acts of years 1956 and 1 957 — Reduc- 
tion of rebate on distribution of dividend over six per cent, of paid up capital— 

Computation of paid-up capital — Share premiums received to be included— Separate 

share premium account need not be maintained— But must be identifiable as such. 

Finance Acts, 1956 and 1957 — Paragraph D of Part II, First Schedule. 

Companies Act, 1956 (Central Act I of 1956), section 78. 

In proceedings for assessment for each of the assessment years 1956-5 7 and 1957- 
58 the Income-tax Officer reduced the rebate in super-tax admissible under the 
Finance Acts of 1956 and 1957 on the view that the assesses had distributed divi- 
dend exceeding 6 percent, of the paid up capital. In reducing the rebate the officer 
did not take into consideration the share premium received by the assesses. The 
Appellate Commissioner and the Tribunal held that the assessee's share premium 
was liable to be added to the paid-up capital in computing the reduction in the 
rebate in super tax. The High Court in reference agreed with the Tribunal. The 
Revenue appealed. 

Held, that the amount of share premium received should be added to the 
paid-up capital of the assessee for the purpose of computing reduction in rebate 
to the super tax under the Finance Acts of 1956 and 1957. 

The Explanation to paragraph D Part II of the Finance Act, 1957 does not require 
that the share premium account must be maintained as an account outside the 
reserves. Under the Companies Act of 1956 there is an express provision that 
the share premium account shall be maintained in a separate account. It is true 
that in the balance-sheet in Schedule VI of the Act the share premium has to be 
shown under the head “liabilities” as part of the share capital and not of reserves. 

But it cannot be assum ed on that account that if the share premium is maintained 
as a separate account within the reserves, reduction in the rebate in super-tax is 
liable to be computed after excluding share premium. The Explanation does not 
make maintenance of an account outside the reserve a condition of its inclusion in 
the paid-up capital. 


C. As. Nos. 701 and 702 of 196S. 


14th February, 1969. 
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If tinder the Finance Act, 1956, the expression “ standing to the credit of the 
share premium account ” did not mean that the share premiums shall be main- 
tained in a separate account apart from the reserve, there is no reason why, under 
an identical scheme of reducing rebate in super-tax in the year 1957-58, it should 
have a different meaning. 

The object of the Parliament in enacting Paragraph D of the Finance Act was 
that profits earned by a company should be available for being ploughed back into 
the business and should not be distributed to the shareholders by way of dividend 
in excess of the rate prescribed. To secure that object the Parliament gave an 
incentive to the company of substantial rebate in payment of super-tax which 
would be liable to be forfeited if part of dividend exceeding 6 per cent, was distri- 
buted to the shareholders. 

Share premium account is accordingly liable to be included in the paid-up capital 
for the purpose of computing rebate if it is maintained as a separate account. 
The Explanation does not contemplate that the account must be kept apart from 
the reserves. If within the reserves it is an identifiable separate account, the share 
premium will qualify for inclusion in the paid-up capital in computing the reduc- 
tion in rebate of super-tax. 

The Companies Act came into force on 1st April, 1956; it had no retrospective 
operation. Since there was no obligation upon the company to maintain a sepa- 
rate share premium account in the previous year corresponding to the assessment 
year 1956-57 , the share premium account maintained as an identifiable account 
within the reserves qualified for being included in the ‘paid up capital’ within the 
meaning of this expression in the Explanation to Paragraph D Part n of the 
Finance Act, 1956. 

Appeals from the Judgments and Orders, dated the 17th December, 1963 and 
6th April, 1965, of the Calcutta High Court in Income-tax References Nos. 87 of 
I960 and 30 of 1962 respectively. 

S. T. Desai and S. C. Monchanda, Senior Advocates, {B. D. Shanna, Advocate, 
with them), for Appellants tin both the Appeals). 

Sachin Choudhuri and Sukumar Milra, Senior Advocates, {D. N. Mukherjee, 
Advocate, with them), for Respondent (Tn both the Appeals.) 

The Judgment of the Court was delivered by 

Shah, J . — The Allahabad Bank Ltd. is a public limited company. The paid up 
share capital of the company other than capital entitled to a dividend at a fixed rate 
was at the relevant time Rs. 30,50,000. The company had issued before 1st January, 
1954, shares at premium and the premium received in cash aggregated to Rs.45,50,000. 
In each of the account years 1955 and 1956 the company distributed Rs. 5,49,000 as 
-dividend. 

In proceedings for assessment for each of the assessment years 1956-57 and 1957- 
58 the Income-tax Officer reduced by Rs. 61,000 the rebate in super-tax admissible 
under the Finance Act, 1956 on the view that the company had distributed dividend 
•exceeding 6 per cent of its paid-up capital. In reducing the rebate the Income-tax 
Officer did not take into consideration share premium amounting to Rs. 45,50,000 
received by the company. 

The Appellate Assistant Commissioner held that the company’s share premium 
was liable to be added to the capital of Rs. 30,50,000 in computing the reduction in 
the rebate in super-tax, and directed modification of the order of assessment. The 
Appellate Tribunal agreed with the Appellate Assistant Commissioner. 

The Tribunal then submitted a statement of the case and submitted the follow- 
ing question in respect of the year 1956-57 to the High Court of Calcutta : 

“Whether on the facts and i n the circumstances of the case, the amount of Rs. 45,50,000 should 
be added to the paid-up capital of the assessee as on 1st Januaiy, 1955, for the purpose of allowing 
rebate to the assessee under Paragraph D of Part IT of the First Schedule to the Indian Finance 
Act 1956.” 
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A similar question relating to the assessment year 1957-58 was also referred by 
the Tribunal. The High Court of Calcutta agreed with the Tribunal and held that 
in determining the reduction in rebate in super-tax' admissible to the company the 
shate premium maintained by the company within the reserve was liable to be includ- 
ed in the paid-up capital. 

The Finance Act, 1956 prescribed the rate of super-tax in Part n, paragraph 
D (in so far as it is relevant) enacted: 

“ In the case of every company — < 


On the whole of total Income. 


Rate 

Six annas and nine pies in the rupee : 


Provided that — 

(i) a rebate at the rate of five annas per rupee of the total income shall be allowed in the case 
of any company which — 

(a) in respect of its profits liable to tax under the Income-tax Act for the year ending on the 
31st March, 1957, has made the prescribed arrangements for the declaration and payment within 
the territory of India of the dividends payable out of such profits and for the deductions of super- 
tax from dividends in accordance with the provisions of such-section (3-D) of section IS of 
that Act and 

(b) * * * , * * * 

(ri) a rebate at the rate of four annas per rupee of the total income shall be allowed in the case 
of any company which satisfied condition (a) but not condition (b) of the preceding clause ; 

Provided further that — 

(i) theamountoftherebateundcrclause(i)or * * * 

of the preceding proviso shall be reduced by the sum, if any. equal to the amount or the aggregate 
of the amounts as the case may be, computed as hereunder : — 

C a) * * * * 

(6) in addition, in the case of a company referred to in clause (ii) of the preceding proviso 
which has distributed to its shareholders during the previous year dividends in excess of six per 
cent, of its paid-up capital, not being dividends payable at a fixed rate — 


on that part of the said dividends which exceeds 6 per cent but does not 
exceed 10 per cent, of the paid-up capital ; 

on that part of the said dividends which exceeds 10 per cent of the paid- 
up capital ; 

(ii) * * 

Provided further that * * 


at the rate of two annas 
. . per rupee 

at the rate of three annas 
per rupee ; 


Explanation : — For the purposes of Paragraph D of this Part — 

ri) the expression ‘paid-up capital’ means the paid-up capital (other than capital entitled 
to a dividend at a fixed rate) of the company as on the first day of the previous year relevant to 
the assessment for the year ending on 31st day of March. 2957, increased by any premiums received 
in cash by the company’ on the issue of its shares, standing to the credit of the share premium 
account as on the first day of the previous year * * * * 

In the Finance Act of 1957 also a similar scheme of granting rebate of super-tax 
and reduction therein the condition set out in the Act, was adopted. 


The reduction in rebate in super-tax depended upon the proportion which the 
dividend distributed bore to the paid up capital. If the company distributed dividends 
exceeding 6 per cent, of its pa ; d up capital as defined in the Explanation, the rebate 
was liable to be reduced to the extent provided in the second proviso. In the relevant 
years of account the share premium formed an identifiable part of the reserves of the 
company but was not shown in a separate share premium account apart from the 
reserves. 


The Commissioner contends : 

(1) that the expression “ share premium account ” in the definition of “ paid- 
up_capital” in the Explanation to Paragraph D of Part EC of the Finance Acts 1956 and 
1957 means an account apart from the reserves maintained by the company ; and 



61 


q , C.I.T., (W.B-) V. ALLAHABAD BANK LTD. {Shah, J.). 

(2) that In any event 

ErS^’^S"Sin.he payment of super-tax and reduction m 

the rate thereof. _ . , section 78 (3) read with section 78 (1) 

Counsel for the Co^^^ioner re p^ that the company was bound to main- 
ofthe Companies Act I of 19 j 6 ; an - ™ e reserves an d transfer into that 

tain a separate share ptemium amount o faiIed 1o do so in determining the 

account the share premium and sm « tta t0 Para graph D of the Finance 

paid up capital within the meanin^ t he rese rve could not be taken into ac- 

Kts 1956 and 1957 the share preimmn ™^ h ^ mpanies A ct I of 1956 provide:- 
count. The relevant cl whether for cash or otherwise, a sum 

“ m Where a company issues shares at a prerm^ ^^ ose shares shall be . transferred to 
i ti the ^aSmaate amount or value of the pr^u^^ he provisions of this Act relating 

2”£c“r. w’bTcalM • «*P> “ in "* SM ^ 

s SpS&p 4* “ pi,al ° f fl “ “ mpa 7 

C2) * . authorising the issue of any shares at a premium 

(3) \ra-Jo=cumpinyh^ r.i« d hhS bcS Hsued - Ser thc commencement lhls Act : 

tiiS 7" “1 of the premium £hieh 1 hat bmnso eSgto*’ i& 

int&n»M* the sum to be i.eluded m the share 

premium account.” . reauires a company to transfer premiums 

Clause (1) is in terms P ros P e ^ * t h<?share premium account. By clause (3) 
received in cash or otherwise on -hares D fthe Companies Act, 1956 less 

25 premium received prior to te «=mmg mm .or EO thal jt did not. at the 

ttet P partof the premium tvhich jf lti 2, ble par[ Jf the company s nsetves, lad 
commencement of the Act, form . account at if the shares had been issued 
also to be transferred to the share p yg was apparently borrowed from section 

SerSie commencement of the t Act • SecuonTS wa^ PP^ ^ Before theComp3pie s 

56 of the English Companies ( Indian Companies Act,1913 which requued 

Ac?I of 1956 there was no proviaonm account . After the coming 

a company to maintain a separa ar ^ & share premium account had to be 
into force of the C< ?™ P f 2I ^re^um could not be used otherwise than for the specific 
maintained and the snar y . 

purposes mentioned m sec _ _ . company faded to comply with the 

The plea raised by section 78 and on that account the 

statutory injunction contained m clause i ; cred itof the share premium account 
SXSfcg ^^elpSdon toParagraphD in the Finance Act, 1956, may 

*. — 

of the previous year of the company e Xndian Companies Act VII of 1913 which 

vear 1955, the company was go-vOTed b^ th 1 ^ & Companies Act I of 1956. The 

contained no provision analog during the year 1955, but the company wa< 

Companies Act was before the Parhamen ° ate s hare piemrnm account mde- 

onThat account not obl'ged to to 1st January, 1955. The Corn- 

pendent of the it serve the prenamn-r ^ _ t faad nQ retlospec tive operation, 
panies Act came into force on is p , to maintain a separate shaie pre- 

Since there was no obligation upo din | to the assessment year 1956-57, the 

. iV,p nrevious year coaesponuuio ^ * 


mum account, xxx — r- . -; nedas an identifiable account h“?- a 

share premium amount ma mtamea wilh m the meaning of this expression 

gafESSo^o Patttgru^ D Part U of fhtt Finance Act. 1956 . 

For tic assessmtilt ''Sedim KtperXtt of the paid-up 

SpiSf tadSS Si £emtams maintained as an identifiable account. He con- 
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tention raised fay the Commissioner must therefore fail in respect of the assessment 
year 1956-57. 

Counsel for the Commissioner contends that in any event in the Finan ce Act II 
of 1957 the expression “ share premium accounl” hs s only the meaning ascribed there- 
to in the Companies Act, 1956, and in respect of the assessment year 1957-58, reduc- 
tion in the rebate must be computed without taking into account the share premium 
which was maintained by the company, in the year of account 1956 within the 
reserve. 


Under the Finance Act II of 1957 rebate in super-tax is liable to be reduced in 
the case of companies which haw inter alia, distributed to the shareholders in the 
previous year dividends in excess of 6 per cent, of the paid up capital not being divi- 
dend payable at a fixed rate. The expression “ paid up capital ” is also defined in 
substantially the same terms as under the Finance Act, 1956. 

For the assessment year 1957-58 the Tribunal found that the share premium was 
liable to be included in the paid up capital because it was an identifiable part of the 
reserves. In our judgment the Tribunal was right in so holding. The Explanation 
to Paragraph D Part II of the Finance Act, 1957, does not require that the share pre- 
mium account roust be maintained as an account outside the reset res. Under the 
Companies Act of 1956 there was an express provision that the share premium 
account shall be maintained in a separate account. It is tiue that in the balance-sheet 
in Schedule VI of the Act the share premium has to be shown under the head “ lia- 
bilities ” as part of the share capital and not of reserves. But it cannot be assumed 
on that account that if the share premium is maintained as a separate account within 
the reserves, reduction in the rebate in supertax i> liable to be computed after exclud- 
ting share premium: The Explanation requires that in determining the paid-up capi- 
tal for the propose of rebate in super-tax, share premium standing tothi credit of a 
share premium account shall be excluded (included?) : it does not make mainte- 
nance of an account outside the reserve a condition of its inclusion in the paid-up- 
capital. 

Again if under the Finance Act, 1956, the expression “standing to the credit 
of the share premium account ” did not mean that the share premiums shah be main- 
tained in a separate account apart from the reserve. Is there any reason why, under 
an identical scheme of reducing rebate in super-tax in the year 195 7-58, it should have 
a different meaning ? In the absence of any compelling grounds, we would not be 
justified in holding that the Parliament attributed to the expression “ standing to the- 
credit of the share premium account ” as used in the Explanation to Paragraph D Part 
II of the Finance Act II of 1957, a meaning different from the one which it had under 
the Finance Act, 1956. The object of the Parliament: in enacting Paragraph D of the 
Finance Act was that profits earned by a company should be available for being 
ploughed back into the business and should not be distributed to the shareholders by 
way of dividend in excess of the rate prescribed. To secure that object the Parlia- 
ment gave an incentive to the company of substantial rebate in payment of 
super-tax which would be liable to be forfeited, if part of dividend exceeding 6 per 
cent, was distributed to the shareholders. 

Share premium account is accordingly liable to be included in thep3?d up capital 
for the purpose of computing rebate if it is maintained as a separate account The- 
Explanation does not contemplate that' the account must be kept apart from the 
reserves. If within the reserves it is an identifiable separate account, the share 
premium will qualify For inclusion in the paid up capital in computing the reduction, 
in rebate of super-tax. 

The appeals fail aud are dismissed with costs. One hearing fee. 

K.G.S. ' Appeals dismissed. 
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RAGHUNATH V. KEDAR NATH ( Ramaswami , J.). 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — J. C. Shah. V. Rasiasvvami and A. N. Grover, JJ. 
Raghunath and others .. Appellants * 

v. 

Kedar Nath . . Respondent. 

Transfer of Properly Act (IV of 1882). sections 4 and 54 Registration Act (XVI of j gob), 

sections 17 and 49 — Document requiring registration tinder section 54 — Transfer of 

Property Act (IV of 1882). not registered— Effect of— Whether admissible in 

evidence in view of section 49, Registration Act (XVI of 1908). 

Exhibit A-26 ivas required to be registered under section 54 of the Transfer 
of Property Act. In the absence of such registration thus document cannot be 
received in evidence of any transaction affecting the property in view of section 49- 
of the Registration Act. 

The inclusion of the words “ by any provision of the Transfer of Property- 
Act, 1882 15 by the amending Act, 1929, settled in doubt entertained as to whetber 
the documents of which the registration was compulsory- under the Transfer of 
Property- Act, but not under section 17 of the Registration Act. were affected 
by section 49 of the Registration Act. In view of section 4 of the Transfer of 
Property Act, it was Previously supposed that the effect of this section was 
merely to add to the list of documents of which the registration was compulsory 
and not to include them in section 17 so as to bring them withinthe scope of 
section 4g. 

The enactment of Act (XXI of 1929) by insertingin section 49 of the Registra- 
tion Act the words ce or by any- provision of the Transfer of Property Act, 1882 ” 
has made it clear that the documents in the supplemental list i.e., the documents 
of which registration is necessary- under the Transfer of Property Act , but not 
under the Registration Act, fall within the scope of section 49 of the Registration 
Act, and if not registered are not admissible as evidence of any transaction 
affecting any- immovable property comprised therein, and do not affect any such 
immoveable property held on facts. Exhibit A-26, being unregistered is not 
admissible in evidence and that Exhibit A-4 was a mortgage deed and not 
a sale-deed. 

Appeals by Special Leave from the Judgment and Order dated the 27th 
April. 1964 of the Allahabad High Court in Second Appeals Nos. 1940 and 3660 
of 1961. 

S. -P. Sinha, Senior Advocate (S. Shauhal Hussain , Advocate with him), for 
the Appellants (In both the Appeals). 

J . P. Goyal and G. Xabi Untoo, Advocate for the Respondent (In both the 
Appeals). 

The Judgment of the Court was delivered by 

Ramasieami. j. — In the suit which is the subject-matter of these appeals the 
plaintiff alleged that one Dwarka Prasad took a. loan of Rs. 1,700 from Madho 
Ram, father of the defendants, and that on 27th July, 1922. Dwarka Prasad 
along with one Mst. Kunta, his maternal grandmother, executed a possessory- 
mortgage deed of the disputed house for Rs. 1,700 in favour of Madho Ram. 
The terms of the mortgage deed were that the mortgagor was to pay interest of” 
Rs. 12-12-0 per month, out of which the rent amounting to Rs. 6 which was the 
agreed usufruct of the house in suit was to be adjusted and the mortgagor was to 
pay Rs. 6-12-0, per month in cash towards the balance of the interest. The parties - 


C.As. Nos. 457 and 458 of 1966. 


3rd February, 1969. 
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agreed tliat the mortgage .would , be redeemable within .twenty vears after pacing 
the principal amount and tliat portion of interest . which teas not discharged by 
the usufruct and other amounts. 'When Du*aiia' Prasad was unable to pay the 
amount of Rs. 6-12-0 per month, he delivered possession of the -house to'Madho 
Ranij who let out the house on a monthly rent of Rs, 25. The mortgagors Dwarha^ 
Prasad and hist. Ivlin ta, died leaving hist. Radha Bai as Dwarka Prasad's heir] 
Radha Bai sold the house in dispute to the plaintiff on 2nd February, 1953, and 
executed a sale-deed. The plaintiff, therefore, became entitled to redeem the 
mortgage and asked the defendants to render accounts. The defendants -contested 
the suit on the ground tliat hladho Ram was not the mortgagor nor were the defen- 
-dants mortgagees. It was alleged that in the locality where the house was situated, 
there was a custom of paying . Haqe-chahamm and to avoid that payment, the 
original deed dated 27th July, 1922, teas drafted and executed in the form of a 
mortgage though it was actually an out-right sale. According to the’ defendants, 
the house w r as actually sold to Madho Ram and was not mortgaged. The defendants 
.also pleaded that if die deed dated 27th July, 1925, was held to be a mortgage, the 
mortgagees were entitled to get the payment ofRs. 6,442-8-0, as interest, Rs. 2*315, 
as costs of repairs, etc. The trial Court held that the deed dated 27th July, 1922, 
was a mortgage. deed, that Dwarka Prasad did not-sell the house to Madho Ram, 
and that the plaintiff ivas entitled to redeem the mortgage on payment of 
Rs. 1,709-14-0. The trial Court accordingly decreed the plaintiffs suit forredemp- 
tion on payment of Rs. 1,709-14-0. Against -the judgment of the trial Court the 
•defendants preferred an appeal before the District Judge, Varanasi, who allowed 
the appeal and dismissed the plaintiff's suit. The plaintiff took die matter in 
second appeal to the High Court which framed an issue and remanded the case back 
to the lower appellate Court for a fresh decision. The issue framed by the High 
Court was “ Have the defendants become the owners of the property' in dispute 
By adverse possession ?” The High Court also directed the lower appellate. Court 
to decide tile question of admissiblity of Exhibits A-25 and A-26. After remand 
the lower appellate Court held tliat the deed dated 2761 July, 1922, was a mortgage 
•deed and not a sale-deed, and, .therefore, the plaintiff- was entitled to redeem the 
mortgage. The lower appellate Court further held that the defendants .had failed 
to prove tliat they had acquired. title by adverse possession. The lower appellate 
dourt made the following order; — . 

“ The appeal is allowed with half costs in this way tliat the suit is decreed for 
the redemption of the mortgage in question if the plaintiff pays within six months 
Rs. 1,700 as principal, Rs. gBynP. Prajawat paid before this suit and .any 
Prajawat paid by- the defendants during the pendency of this suit till the plaintiff, 
deposits the entire sum due under this decree and die ‘interest at the rate of 
Rs. 6-12-0, per month from 27th July, 1922, till the plaintiff deposits the- entire 
sum due' under this decree. The costs of the trial. Court are made easy. ■ Let 
die preliminary decree under Order 34, rule 7, Civil Procedure Code, be modified 
accordingly.” . . ... 

Against the judgment and decree of die lower appellate Court bodi die plaintiff 
and the defendants filed appeals before the High Court. Hie plaindff prayed that 
the decree of the lower appellate Court should be set aside and die decree of die 
trial Court should be restored. The defendants, on the other hand, prayed diat 
the decree of the lower Courts should be set aside and the plaintiff’s suit should be 
•dismissed with costs. By its judgment dated 27th April, 1964, the High Court dis-' 
missed the second appeal preferred by die defendants but allowed the plaintiff’s . 
appeal, and set aside the judgment of. the lower appellate Court and restored the 
judgment of the trial Court. The High Court further remanded the case to the 
lower appellate Court with the direction that “ die defendants be asked to render" 
accounts before they claim any payment from theplaintiffat die time of redemption 
of the mortgage.” ' The present appeals are brought by Special Leave against the 
judgment of the Allahabad High Court dated27th April, 1964, in Second Appeals 
“Nos. 494 ° nnd'366o of 1961. • - 
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In support of these appeals it was contended by Mr. Sinha that the deed 
Exhibit 4, dated 27th July, 1922 was a sale deed and not a mortgage deed. It was 
pointed out that there was a subsequent deed of sale dated 8th October, ig22 
Exhibit A-26 which is named f Tihmma Bainamad The contention was that the 
document Exhibit 4 dated 27th July, 1922 must be construed along with Exh ibit 
A-26 which forms part of the same transaction and so construed the transaction 
was not a usufructuary mortgage but was an outright sale. We are unable to accept 
the argument put forward on behalf of the appellant. Exhibit A-26 dated 8th 
October, 1922 is not a registered document, and is hence not admissible ’in evidence 
to prove the nature of the transaction covered by the registered mortgage deed 
Exhibit *4, dated 27th July, 1922. If Exhibit 4 is taken by itself, there is no doubt 
that the transaction is one of mortgage. The document Exhibit 4 recites that in 
consideration of money advanced the executants “ mortgage the said house ‘ Bhog 
Bhandak’ bearing No. 64/71 situate inMohalla Gola Dina Nath.” Clause 2 provides 
a period of twenty years for redemption of the mortgage. Clause 6 of the document 
stipulates that the cost of repairs will be borne by the mortgagors. Clause 1 states: 

" That the said sum of Rupees seventeen hundred half of which is Rupees 
eight hundred and fifty -will carry interest at the rate of twelve annas per cent 
• monthly. The sum of Rupees six will be deducted towards rent monthly from 
the interest which will accrue. The possession of the house has been delivered 
to the said mortgagee Mahajan (money-lender). The mortgagors will pay the 
balance of Rupees six annas twelve month by month to the said mortgagee after 
deducting the rent of Rupees six after giving the possession of the said°house and 
shop.” 

Clause 4 provides : 

“ That we will go on paying the said Mahajan the sum of Rupees six twelve 
annas the balance of the interest monthly. If the whole or part of the interest 
remains unpaid we will pay at the time of redemption. If this amount of interest 
is not paid the said house shall not be redeemed.” 

The reading of these terms clearly show that Exhibit 4 was a mortgage deed and 
not a sale deed. It was contended on behalf of the appellants that in order to avoid 
the payment of Haqe-chaharam, the original deed, dated 27th July, 1922 was drafted 
and executed in the form of a mortgage but it was actually meant to be an outright 
sale. In support of this argument reference -was made to E xh ibit A-26, dated 8th 
October, 1922. As we have already said Exhibit A-26 was required to be registered 
under section 54 of the Transfer of Property Act. In the absence of such registration 
this document cannot be received in evidence of any transaction affecting the pro- 
perty in view of section 49 of the Registration Act. . It was, however, urged on 
behalf of the appellants that the 'effect of section 4 of the Transfer of Property Act 
was not to make section 49 of the Registration Act applicable to documents which 
are compulsorily registrable by the provisions of section 54, paragraph 2' of the 
Transfer of Property Act. In support of this contention reliance was placed on the 
decision of the Full Bench of the, Allahabad High Court in Sohan Lai and others v. 
IMohan Lai and others 1 . 

Section 4 of the Transfer of Property Act states: 

“ The chapters and sections of this Act which relate to contracts shall be taken 
as part of the Indian Registration Act, 1872. 

And section 54, paragraphs 2 and 3, 59, 107 and 123 shall be read as supple- 
mental to the Indian Registration Act, igo8.” 

Section 54 of the Transfer of Property Act reads: 

" ‘Sale ’ is a transfer of ownership in exchange for a price paid or promised 
or part-paid and part-promised. 


SC J — 9 


1 . (1928) I.L.R. 50 All. 986 (F.B.) . 
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Such transfer, in the case of tangible immoveable property of the value of one 
hundred rupees and upwards, or in the case of a reversion or other intangible 
thing, can be made only by a registered instrument. 

In the case of tangible immoveable property, of a value less than one hundred 
rupees, such transfer may be made either by a registered instrument or bv delivery 
of the property.”' 

Section 17 of the Registration Act states: 

“ 17. (1) The following documents shall be registered if the property to 

which they relate is situate in a district in which, and if they have been executed 
on or after the date on wb'ch. Act No. XVI of 1864 dr the" Indian Registration 
Act, 1866 or the Indian Registration Act, 1871, or die Indian Registration Act. 
1877, or this Act came or comes into force, namely : 

(a) instruments of gift of immoveable property; 

(b) other non-testamentary instruments which purport or operate to create, 
declare, assign, limit or extinguish, whether in present or in future, any right, 
title or interest, whether vested or contingent, of the value of one hundred rupees 
and upwards, to or in immoveable property. 

(c) non-testamentary instruments which acknowledge the receipt or pay- 
ment of any consideration on account of the creation, declaration, assignment, 
limitation or extinction of any such right, tide or interest; and 

(d) leases of immoveable property from year to year, or for any term exceed- 
ing one year, or reserving a yearly rent; 

(c) non-testamentary instruments transferring or assigning any decree or 
order of a Court or any award when such decree or order or award purports or 
operates to create, declare, assign, limit or extinguish, whether in present or in 
future, any right, title or interest, whether vested or contingent of die value of one 
hundred rupees and upwards, to or in immoveable property." 

Section 49 of the Registration Act prior to its amendment in 1929 read: 

“ No document required by section 17 to be registered shall — 

{a) affect any immoveable property comprised therein, or 
(6) confer any power to adopt, or 

(c) be received as evidence of any transaction affecting such property or 
conferring such power, unless it has been registered." 

- By section 10 of the Transfer of Property (Amendment) Supplementary Act, 

1929, section 49 was amended as follov s : 

“No document required by section 17 or by any provision of die Transfer of 
Property Act, 1882 to be registered shall— 

(a) affect any immoveable property comprised dierein, or 
(i) confer any power to adopt, or 

(c) be received as evidence of any transaction affecting such property or 
conferring such power unless it has been registered. 

Provided that an unregistered document affecting immoveable property and 
required by this Act or the Transfer of Property Act, 1882, to he registered maybe 
received as evidence of a contract in a suit for specific performance under Chapter 
II of the Specific Relief Act, 18/ J, or as evidence of part performance of a contract 
for the purposes of section 5 3 "A °f Transfer of Property Act, 1882, or as 
evidence of any collateral transaction not required to be cficctcd by registered 
instrument.” 

The” inclusion of tErT words “by any provision of the Transfer of Property Act. 

1882” by the Amending Act, 1929 Setded the 1 doubt entertained as to whether 
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the documents of which the registration was compulsory under the Transfer of 
Property Act, but not under section 1 7 of the Registration Act were affected bi- 
section 49 of the Registration Act. Section 4 of the Transfer of Propcrtv Act 
enacts that “ section 54, paragraphs 2 and 3, 59, 107 and 123 shall be read as supple- 
mental to the Indian Registration Act, igo8. ,: It was previously suppose d that the 
effect of this section was merely to add to the list of documents of which the registra- 
tion was compulsory and not to include them in section 1 7 so as to bring them within 
the scope of section 4g. This was the view taken by the Full Bench of the Allahabad 
High Court in Sokan Lai's esse 1 . The same view was expressed in a Madras Case 
Rama Sahu v. Gowro Rat ho 2 , and by MacLeod, C.J., in a Bombay case Dawal v. 
D harms 2 . We are however absolved in the present case from examining the 
correctness of these decisions. For these decisions have been superseded by subse- 
quent legislation i.e., by the enactment of Act XXI of 1929 which by inserting in 
section 4g of the Registration Act the words “ or by any provision of the Transfer of 
Property Act, 1882” had made it clear that the documents in the supplemental 
list i.e., the documents cf which registration is necessary under the Transfer of Pro- 
perty Act but not under the Registration Act fall within the scope of section 49 of 
the Registration Act and if not registered are not admissible as evidence of any trans- 
action affecting any immoveable property comprised therein, and do not affect 
any such immoveable property". We are accordingly of the opinion that Exhibit 
A-26 hong unregistered is not admissible in evidence. In our opinion, Mr. Sinha 
£s unable to make good his argument on this aspect of the case. 

Mr. Sinha contended that in any event the High Court should not have 
remanded the case to the lower appellate Court with a direction that the defen- 
dants should be asked to render accounts before they claim any payment from the 
plaintiff at the time of redemption of the mortgage. It was pointed out that the 
plaintiff did not file an appeal against the decree of the trial Court and in the 
absence of such an appeal the High Court was not legally justified in giving further 
relief to the plaintiff than that granted by the trial Court. In our opinion, there is 
justification for this argument. We accordingly set aside that portion of the decree 
of the High Court remanding the case to the lower appellate Court with a direction 
that the defendants should be asked to render accounts. ■ Otherwise we affirm the 
decree of the High Cotut allotting the plaintiff's appeal with costs and setting 
aside the judgment and decree of the lower appellate Court and restoring judgment 
and decree of the trial Court, dated 31st October, 1956. 

Subject to this modification we dismiss these appeals. There will be no order 
as to costs in this Court. 

S.V.J. Order accordingly . 


. (1928) IX.-R- 50 AU. 986 (F3.). 

. I.L.R. (1921) 44 Mnd. 53 : 39 M.L.J. 639. 


I, 


3. I.L.R. (1918) 4i Bom. 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present J. C. Shah, V. Ramaswami and A.N. Grover, JJ. 

'Ganesh Prasad Dixit , . . Appellant * 

V . 

‘The Commissioner of Sales Tax, Madhya Pradesh . . Respondent. 

Madhya Pradesh General Sales Tax Act {II of 1959), section 18 (5) and rule 33 of the Rules, 
1959— Terms of Rule 33 not mandatory— Notice, not giving a clear Period of 15 days 
to show cause— No suggestion of prejudice on account of insufficiency of lime— Notice 
not invalid. 

Madhya Pradesh General Sales Tax Act {II 0/1959), section 2 (d) and section 7— 
‘ Registered, dealer', ajirm of building contractors— Purchase of building materials — 
Liability to Purchase Tax. 

Rule 33 of the Madhya Pradesh General Tax Rules, 1959, is not intended to be 
cither invariable or rigid”, and “ unless prejudice has resulted to the tax payer 
the proceedings arc not liable to be set aside The terms of rule 33 are plainly 
not mandatory (It was not even suggested that because of the insufficiency of time 
the appellants were unable to submit their explanation for failure to mate their 
returns of turnover). Held, notices served on the appellants, not giving them a 
•clear period of 15 days to show cause, were not invalid. 

Merely because, in respect of the periods the appellant’s turnover in respect 
•of sales was assessed as c ' ‘ nil” on that account they did not cease to be registered 
•dealers within the meaning of the Act. 

A person to be a dealer within the meaning of the Act need not both purchase 
and sell goods ; a person who carries on the business of buying is by the express 
•definition of the term in section 2 ( d ) a dealer. 

Where no tax is payable under section 6 on the sale price of the goods, pur” 
chase-tax is payable by a dealer who lays taxable goods in the course of his 
business, and (1) either consumes such goods in the manufacture of other goods 
for sale, or (2) consumes such goods otherwise; or (3) disposes of such goods in any 
manner other than by way of sale in the State, or (4) despatches them to a 
place outside the State except as a direct result of sale or purchase in the course of 
inter-State trade or commerce. Tire assessees are registered as dealers and they 
have purchased building materials in the course of their business : the building 
materials are taxable under the Act, and the appellants have consumed tire 
materials otherwise than in the manufacture of goods lor sale and for profit- 
motive. Held , on plain words of section 7 the purchase price is taxable. 

The integration that the price paid for buying goods consumed in the manu- 
facture of other goods, intended to be sold or otherwise disposed of, alone is 
taxable is not a reasonable interpretation of the expression “ cither consumes 
■such goods in the manufacture of other goods for sale or otherwise ”. It is 
intended by the Legislature that consumption of goods renders the price paid for 
their purchase taxable, if the goods are used in the manufacture of other goods 
for sale or if the goods are consumed otherwise. 

Whether in a particular set of circumstances a person may be said to carrying 
on business in a commodity must depend upon the facts of that case and no general 
test may be applied for determining that question. 

Appeals by Special Leave from the Judgments and Orders, dated the 31st 

August, 1965 of the Madhya Pradesh High Court in Misc. Civil Cases Nos. 321 and 

331 of 1964. 


* C.As. Nos. 940 and 941 of 1966. 


3rd February, 1969. 
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G. P. DIXIT V. COMMR. OF SALES TAX, M. P. (Shall, J.). 

iVf.C. Chagla, Senior Advocate (B.L. Neema and Mrs. Anjali K. Varma, Advocates, 
and J.B. Dadachanji, Advocate of Messrs. J.B. Dadachanji & Co., with him), for 
Appellant (In both the Appeals). 

I.K. Shroff, Advocate, for Respondent. (In both the Appeals). 

The Judgment of the Court was delivered by 

Shah, J . — In respect of assessment to sales-tax for two accounting periods 1st 
April, ig6i to 30th June, 1961 and rst July, ig 6 i to 30th September, ig 6 i, the 
Board of Revenue, Madhya Pradesh, referred the following questions to the High 
Court of Madhya Pradesh for opinion : 

“.(1) Whether in the facts and circumstances of the case the notice in Form 
XVI that was served on the applicant was invalid and therefore the assessment 
of the applicant on the basis of that notice was bad in law ? 

(2) Whether in the facts and circumstances of the case the applicant was a 
dealer during the assessment period under the Act and the imposition of purchase 
tax on him under section 7 of the Act was in order ?” 

The High Court answered the first question in the negative, and the second in the 
affirmative. These appeals are preferred with Special Leave granted by this Court. 

The appellants are a firm of building contractors and are registered as dealers 
under the Madhya Pradesh General Sales Tax Act II of 1959. The appellants 
purchased building materials in the two account periods and used the materials in 
the course of their business. The Sales Tax Officer, Jabalpur Circle, served notices 
under section 18 (5) of the Act calling upon the appellants to show cause why “ best 
judgment ” assessments should not be made, and by order dated 30th November, 
xg6 1, he assessed the appellants to tax in respect of goods purchased by the. appel- 
lants for use in their construction business arid imposed a penalty of Rs. 200 in each 
case. Appeals against the orders imposing tax and penalty were dismissed by the 
Assistant Commissioner of Sales Tax and the Board of Revenue. 

Rule 33 of the Madhya Pradesh General Sales Tax Rules, 1959, provides that a 
notice of assessment under section 18 (5) shall be in Form XVI, and ordinarily it shall 
give not less than 15 days from the date of the service to the assessee to show cause 
why he should not be assessed or reassessed to tax and/or to pay penalty ”, The 
notices served upon the appellants did not give them a clear period of 15 days to 
show cause. But we are unable to hold on that account that the notices and the 
assessments were invalid. We agree with the High Court that the rule is not intended 
to be “either invariable or rigid ”, and “ unless prejudice has resulted to the tax- 
payer the proceedings are not liable to be set aside”. It is not even suggested 
that because of the insufficiency of time the appellants were unable to submit their 
explanation to failure to make their returns of turnover. Two cases on which 
reliance was placed by Counsel for the appellants in support of the plea that the 
notices were invalid have, in our judgment, no bearing. In Messrs. Kajorimal 
Kalyanmal v. The Commissioner of Income-tax, U.P: 1 , it was held that a notice under 
section 22 (2) of the Income-tax Act, 1922, giving the assessee 29 days for filing the 
return was “ entirely illegal ”. In jfamna Dhar Potdar and Co., Lyallpur v. Commis- 
sioner of Income-tax, Punjab -, it was held, following the judgment in Kajorimal KalyanmaPs 
case 1 , that a notice which does net give to a tax-payer under section 22 (2) of the 
Income-tax Act, 1922, clear notice for funisbing a return, of thirty days from the 
date of service is illegal. But these cases were decided under section 22 (2) of the 
Income-tax Act, 1922, before it was amended by the Income-tax (Amendment) 
Act (VII of 1939). Under the section as it then stood, it was enacted that the Income- 
tax Officer shall serve a notice upon any person "whose total income is in the opinion 
of die Income-tax Officer of such an amount as to render that person liable to pay 
income-tax. The section was held to be mandatory. But the terms of rule 33 of 
the Madhya Pradesh General Sales Tax Rules are plainly not mandator}’. The 
answer given by the High Court on the first question must be accepted. 


• 093°) 3 I.T.C. 451. 


=- (1935) 3 I-T.R. 1 12. 
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, T .° a PProciatc the scope of the enquiry under the second question, the relevant 
provisions of the -vet may he summarised. By section 2 (d) of the Act, in so far as it is 
relevant, the expression dealer" is defined as meaning, amongst others. c£ any person 
Mlio carries on the business of buying, selling, supplying or distributing goods, 
directly or otherwise ' . By section 4 (2) ever}” dealer is liable to tax in respect of 
sales or supplies of goods effected in Madhya Pradesh with effect from the date on 
m hich his turnor er calculated during a period of twelve months immediately preced- 
ing such date first exceeds the limits specified in sub-section (5). Section 6 provides 
that die tax payable by a dealer under the Act shall be levied on his taxable turnover 
relating to the goods specified in Schedule II. Section 7 provides : 

Every dealer who in the course of his business purchases any taxable goods, in 
circumstances in which no tax under section 6 is payable on the sale price of such 
goods and either consumes such goods in the manufacture of other goods for sale 
or otherwise or disposes of such goods in any manner other than by way of sale in 
the State or despatches them to a place outside the State except as a direct result 
of sale or purchase in the course of inter-State trade or commerce, shall be liable 
to pay tax on the purchase price of such goods at the same rate at which it would 
have been leviable on the sale price of such goods under section 6 : 

Provided * * - * *■’ 


Counsel for the appellants submitted that the appellants were not “dealers " 
within the meaning of the Act because they did not carry on the business of buying 
goods, and that in any event, the goods purchased by them for use in their construc- 
tion business were not liable to tax under section 7. 

The appellants are registered dealers under the Madhya Pradesh Genera^ 
Sales Tax Act, -1958 (II of 1959). It is true that in respect of die periods their 
turnover in respect of.sales was assessed as “ nil”. But on that account they did 
not cease to be registered dealers widiin the meaning of die Act. A person to be a 
dealer within the meaning of the Act need not both purchase and sell goods ; a 
person who carries on die business of buying is by the express definition of the term 
in section 2 (d) a “ dealer This Court held in The Stale of Andhra Pradesh v. 27 . 
Abdul Bakshi and Brothers *, that it is not predicted of a dealer that he must carry on 
the business of buying and selling the same goods. A person who buys goods for 
consumption in the process of manufacture of articles to be sold by him is a dealer 
within the meaning of the Hyderabad General Sales Tax Act (XIV of 1950). In 
27 . Abdul Bakshi and Brothers’’ case \ the assessees sold skins, after tanning hides and 
skins purchased by them. In the process of tanning, they had to use tanning bark 
purchased by them. This Court held that the turnover arising out of the tanning 
bark purchased by the assessees for consumption in the processed tanning was liable 
to tax on the footing that the assessees -were carrying on the business of buying goods, 
even though die goods bought were consumed in the process of tanning. In dealing 
with the question whether an activity of purchase of goods required for consumption 
in a manufacturing process may be regarded as a business, the Court observed 
(at page 647); 

“ A person to be a dealer must be engaged in die business of buying or selling 
or supplying goods. The expression £ ‘ business though cxtcnsi\cl\ used is a 
word of indefinite import. In taxing statutes it is used in the sense of an occupa- 
tion, or profession which occupies the time, attention and^ labour Oi a person, 
normally with the object of making profit. To regard an activity as business there 
must be -a course of dealings, either actually continued or contemplated to be 
continued with a profit motive, and not for sport or pleasure. But to be a dealer a 
person need not follow the activity of buying, selling and supplying the same 
commodity. Mere buying for personal consumption, i.r., without a profit motive, 
will not make a person dealer within die meaning of the Act, but a person who 
consumes a commodity bought by him in die course of his trade, or use in manu- 


r 
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facturing another commodity for sale, would be regarded as a dealer. The Legis- 
lature has not made sale of the very article bought by a person a condition for 
treating him as a dealer ; the definition merely requires that the buying of the 
commodity mentioned in rule 5 (2) must be in the course of business, i.e., must 
be for sale or use with a view to make profit out of the integrated activity of buying 
and disposal. The commodity may itself by converted into another saleable 
commodity, or it may be used as an ingredient or in aid of a manufacturing 
process leading to the production of such saleable commodity.” 

This Court agreed with the view expressed in L. M. S. Sadah Thamby & Co. v. The 
State of Madras 1 * , in which a similar question was decided by the High Court of 
Madras. In that case the assessee had purchased tanning bark and had consumed 
it in tanning raw hides. The Madras High Court held that the buying of goods 
was in the course of business since it was associated with the business of tanning of 
hides carried on with a profit-making motive. These decisions support the contention 
of the State that price paid for goods bought for consumption in manufacturing an 
article for sale is exigible to purchase-tax even if the goods purchased are either 
destroyed or transformed into another species of goods. 

Counsel for the appellants urged that in the case of H. Abdul Bakshi and Brothers - 
and L.M.S. Sadah Thamby & Company 1 , the a ssessees were carrying on the business 
of selling goods manufactured by them and for the purpose of manufacturing those 
goods certain other goods were purchased and consumed in the process of manufac- 
ture, but here the goods are not consumed in producing another commodity for 
sale, and on that account the two cases are distinguishable. The answer to that 
.argument must be sought in the terms of section 7. The phraseology used in that 
section is somewhat involved, but the meaning of the section is fairly plain. Where 
no sales tax is payable under section 6 on the sale price of the goods, purchase-tax 
is payable by a dealer who buys taxable goods in the course of his business, and (1) 
either consumes such goods in the manufacture of other goods for sale, or (2) consumes 
such goods otherwise ; or (3) disposes of such goods in any manner other than by 
•way of sale in the State, or (4) despatches them to a place outside the State except as 
a direct result of sale or purchase in the course of inter-State trade or commerce. 
The assessees are registered as dealers and they have purchased building materials 
in the course of their business : the building materials are taxable under the Act, 
and the appellants have consumed the materials otherwise than in the manufacture 
-of goods for sale and for a profit-motive. On the plain -words of section 7 the pur- 
-chase price is taxable. 

Mr. Ghagla for the appellants urged that the expression “ or otherwise ” is 
intended to denote a conjunctive introducing a specific alternative to the words “ for 
sale ” immediately preceding. The clause in which it occurs means, says Mr. 
Chagla, that by section 7 the price paid for buying goods consumed in the manufac- 
ture of other goods, intended to be sold or otherwise disposed of, alone is taxable. 
"We do not think that that is a reasonable interpretation of the expression “ either 
consumes such goods in the manufacture of other goods for sale or otherwise ”. 
It is intended by the Legislature that consumption of goods renders the price paid 
for their purchase taxable, if the goods are used in the manufacture of other goods 
for sale or if the goods are consumed otherwise. 

The decision in Versova Koil Sahakari Vahaluk Sangh Ltd. v. The Stale of 
Maharashtra 3 , on which reliance was placed by Mr. Chagla has, in our judgment, no 
application. In that case a society registered under the Bombay Co-operative 
"Societies Act, 1925, carried on the business of transporting fish belonging to its 
members from fishing centres to the markets and vice versa. For preserving fish in the 
course of transport, the society used to purchase ice, and the members, whose fish was 
transported, were charged for the quantity of ice required in respect of their baskets 
•of fish. The difference between the price paid by the society for ice purchased 


1- (1963) 14 S.T.C. 753- 

e. (1964) 15 S.T.C. 644. 


3. (ig53) S2 S.T. C. 116, 
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and die charge made by the society for ice supplied was brought to tax by the Sale 
Tax Officer under the Bombay Sales Tax Act, 1959. The High Court of Bombay 
held that the society was not supplying ice with the intention of carrying on business 
in ice. and on that account the society was not a “ dealer " within the definition 
of that term in section 2 (ri) of the Act in regard to the supply of ice by it to its 
members. In that case the taxing authority did not seek to impose purchase-tax: 
he sought to bring to tax the difference between the price paid by the society for 
purchasing ice and the charges which it made from its members for supplying ice, 
and the High Court held that in supplying ice the society was not carrying on business 
in ice, and on that account was not a “ dealer • Whether in a particular set of 
circumstances a person may be said to be carrying-on business in a commodity 
must depend upon the facts of that case and no general test may be applied for deter- 
mining that question. 

The appeals fail and arc dismissed with costs. One hearing fee. 

S.V.J. — Appeal dismissed • 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present J. C. Shah, V. RamaswaSu and A. N. Grover, JJ. 

The State of Rajasthan and another . . Appellants* 

v. 

M/s. Man Industrial Corporation Ltd., Jaipur . . Respondent. 

Sales Tax — Contract whether for sale of goods or for service — Depends upon the main object 
of the parties gathered from terms of contract , circumstances of transaction and custom of 
the trade — -Contract for providing and fixing windows,” of certain sizes in accordance 
witk specifications, designs and drawing etc. — Whether works contract or contract for 
sale of goods — Test. 

Whether a particular contract is one for sale of goods or is a contract for service 
depends upon the main object of the parties gathered from the terms of the 
contract, the circumstances of the transaction, and custom of the trade and no 
universal rule applicable to all transactions may be evolved. The test in each 
case is whether the object of the party sought to be taxed is that the chattel as 
chattel passes to the other party and the sendees rendered in connection with the 
installation are under a separate contract or are incidental to the execution of 
the contract of sale. 

Held on facts, the object of the respondent was to enter into a works contract. 
The specifications of the windows were set out in the contract. The primary 
undertaking of the respondent was not merely to supply the windows but to '‘fix’' 
the windows. This service is not rendered under a separate contract, nor is the 
service shown to be rendered customarily or normally as incidental to the sale by 
the person who supplies window-leaves. The c fixing ’ of windows in the manner 
stipulated required special skill. If the windows were not properly “ fixed ” the 
contract would not be complete and the respondent could not claim die amount 
agreed to be paid to it. It was only upon the fixing ” of the window leaves and 
when the window leaves had become a part. of the building construction that 
the property in the goods passed under the terms of the contract. 

Appeal by Special Leave from the Judgment and Order, dated the 13d! May, 
1965 of die Rajasthan High Court in D. B. Civil Reference No. 18 of 1963* 

M. C. Chagla ; Senior Advocate (if. Baldeva Mehta, Advocate, with him), for 
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Sanat P. Mehta and O. P. Malhotra, Advocates, and J. B. Dadachanji and O. C- 
Mathur. Advocates of M/s. J. B. Dadachanji & Co., for Respondent. 
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The Judgment of the Court was delivered by «« stee l doors, 

Shah, J.— The respondent caiTms on the busi responde nt submitted 

windows, sashes and other goods. - ' • Engineer. Ajmer Central Division, 

in pursuance of an invitation by T ^e,”“ S. H. Windows 

its tender for providing and fixing • • Pomnosite Windows ” of certain sizes 

‘ W-i 3 Type, “ T.H. Windows ”, and ^ Gomposnc w ^ instructions .-= The 

“ in accordance with the specifications, p ; the contract. 

tender teas accepted and the respondent carried out r 

The Sales Tax Officer : ‘B* H< ; 1T ]ield tliat the contract 

of the respondent Rs. 23,480 reccned un er goods and the respondent had with 
with the Executive Engineer was one re d § by it “ V oluntarUy offered to fit 

a view to promote sales of goods m f n ^ a ^ c r< g r t Lt sendee. The Deputy Com- 
the goods and had made no sc?"® 1 * 4 £j d th at from the acceptance of the tender, 
missioner. Excise and Taxation, m appeal ^heldtta ^ d another for 

two contracts resulted: one for P r0 ^ sp ecified building, and that the P . 
c; feme ” those doors and windows in a speemeu taxab l e . He accordingly 

the goods supplied, but not the charge for ^ ^ ice for sale of matenals 

remanded the case with a direction to asses 5 power confirmed the order 

only. The Board of Revenue oxerosing rm ^ c0 n tract undertaken by 

passed by the Deputy Commissioner observing 

the respondent was not a contrac Board G f Revenue to the High 

The following question was referre > 

Court of Rajasthan : . contract between the applicant 

“Whether on 1 the P^Jt^ctetion , ^Offi^P^Sd 10 ^ 

& .»«**»— and 

representing the sale ol tne u i 

thus partly liable to sa es ■ respondent and the Executive 

Engineer was a duucu 5 

was not taxable. whicll W as accepted by the Executive Engineer 

The relevant terms of the 

were; 

•• Hem Rate-tender for Works President of India of the work 

T/We hereby tender for the “f.hin the time specified in such 

}y\ e. bunder-written memoranaum ^ accordance m all respects 

specified m the rates speC ified .therein, ^ tnictions irL writing referred to 

memorandum designs, drawing, contract and with such mate- 

gsr.essj * . a- in - .* 

rials as are P^^^Applicable.” . , . . „ 

conditions so far as app duin settin g out the general description 

This recital was followed by a ^™ dle win dow-lcavcs were to be supplied, the esti- 
ofthe building in respect of descr i p tion and the number of items of work 
mated cost of the contract and ^ k offered to be done were providing and 
offered to ho done, ^^-mdous. Tire relevant conditions were, 
fixing” four di ere ^ ^ eXecu ted as per the specifications attached. 

“ 1 . The vor ' s coin pleted in 6 months from the date of award of 

o. The work is to 


woe 


•ks. 


o* 

scj- 


-10 



'74 


THE SUPREME COURT JOURNAL. 


£1970 


4. The windows are to be fitted with raw] plugs in cut stone works. 

5. Work will be executed either by plain glass or ground glass as may be 
decided by the Engineer in Charge. 

Note. — 

1. * * * * * * 

2. We are offering windows -which -will be glazed with plain glass only. 
If at a later date it is desired to have windows glazed with ground glass, the 
difference in cost of glass will have to be paid by you. 

3. * * * * * * 

4. ~ * * * * * 

5. The question is based on the current prices of mild steel billets fixed 
by the Government. Should there be any change in the controlled price of 
billets supplied to us, proportionate revision in the cost of rolled sections used in 
the fabrication -will be made in the quotation. 

6. Sales tax or any other tax is applicable will be extra. 

7. Work will be completed in 6 months from the date of order.” 

'These were followed by specifications relating to the steel to be used in the fabrica- 
tion, glazing, fittings and finish of the windows. 

The respondent offered to execute and complete the “ work ” mentioned in 
the written memorandum according to the specifications and conditions. In the 
view of the High Court the contract was for work, in the execution of which some 
movable property passed; it was not a contract for sale of windows and for rendering 
-service in connection with the fixing of those windows. 

Counsel for the State of Rajasthan contends that the respondent carried on the 
^business of fabricating and selling window and door leaves and sashes etc. and entered 
into a contract for “ sale of -windows.” and to promote sale of its manufactured 
goods, undertook to fix the windows without demanding any charge for that service, 
and the High Court was in error in holding that the contract was one of service 
in the execution of which property in the materials supplied by the respondent 
passed. Counsel urged that the terms of the tender were not decisive and the 
Court -was entitled to ascertain the true effect of the contract as disclosed by die 
nature of the work, and the “ invoice ” for payment made out by the respondent. 
Counsel submit ted. that it js usual for manufacturers or dealers in specialised articles 
to arrange to “ fix and service ” die articles sold by them and on that account the 
•contract does not acquire the character of a contract of service. He gave instances 
•of sale of motor-types, luggage carriers, air conditioning units, refrigerators and 
contended that in undertaking to instal or fix thxse units or articles the sellers do 
not enter into a works contract merely because they undertake to instal or for the 
articles sold so as to make them fit for immediate sendee. But ■whether a particular 
contract is one for sale of goods or is a contract for sendee depends upon the mam 
object of the parties gathered from the terms of the contract, the circumstances of 
the transaction, and custom of the trade and no universal rule applicable to all 
transactions may be evolved. 

As observed in Halsbury’s Laws of England, 3rd edition, Vol. 34, Article 3 at 
page 6: 

“ A contract of sale of goods must be distinguished from a contract for work 
and labour. A contract of sale is a contract -whose main object is the transfer of 
the property in, and the delivery of the possession of, a chattlc as a chattel to 
the buyer. Where the main object of work undertaken by the payee of the price 
is not the transfer of a diattle qua chattel, the contract, is one for work and labour. 
The test is -whether or not the work and labour bestowed and in anything that 
can properly become the subject of sale: neither the ownership of the materials, 
nor the value of the skill and labour as compared with the value of the materials 
is conclusive, although such matters may be taken into consideration in deter- 
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mining, in tire circumstances of a particular case, whether the contract is in 
substance one for work and labour or one for the sale of a chattel." 

What did the respondent agree to do when it offered its tender ? Did the respon* 
dent agree to sell the window-leaves as described in the tender or did it, as part^ o 
a works contract, agree to “fix” windows of certain specifications in the building 
intended to be used for the offices of the Accountant-General ? On a considera- 
tion of all the circumstances, we are of the view that the object of the respondent was 
to enter into a works contract. That clearly appears from the terms of the tendei 
and its acceptance. The windows were to be fabricated according to the specifi- 
cations with glass plain or ground — as decided by the Engineer in Charge, and \\ ere 
to be “ fixed ” within sLx months from the date of its acceptance to the building 
with rawl plugs in cut stone-work.” The rate quoted by the respondent was based 
on the current price of mild steel billets, and the price was to be revised m the light 
of cost revision of the controlled price of steel supplied to the responden . 

The contract undertaken by the respondent was to prepare ^ndow-leavcs 
according to the specifications and to fix them to the building. _ re 
two contracts— on<f of sale and another of service “ Fixing die * “ 
building was also not incidental or subsidiary to the sale, but was a . 

of the contract. The window-leaves did not pass to the Union of India undei the 
terms of the contract as window-leaves. Only on the fixing windows 

stipulated, the contract could be fully executed and the proper y 
passed on the completion of the 'work and not before. 

It was said by this Court in The State of Madras v. C" ^J^^ible 
(Madras) Ltd A, that in a building contract which ' s ' jnC ; h C ” o rty in materials 
there is no sale of goods. In the case of a building conlrac P P > t In 

used does not pass to die other party to die con ac construction of a 

the absence of an agreement to the contrary, the , n the thcorv 

building become the property of the other party to the contract only on tne 

In The Government of Andhra Pradesh v. Guntur Tobaccos Ltd.-, this Couit pointed 
■out (at page 255) : , . 

“ A contract for wort in the execution of- whi. Ago ods ° nd 

or three forms. The contract may be for tAlMfMcc : it may be 
for supply of materials used m the execution accessory^ or incidental to 

a contract for work in which the use of materials “ and use or supply of 

the execution of the work; or it execution of the contract is voluntary 

materials though not accessory to die e. se diough property passes 

or gratuitous. In the last class there is n ^ first or t i ie second class 

it does not pass for a price. Whether a con ^ first _ it is a composite contract 
must depend upon die circumstances, if , category it is a contract for 

for work and side of goods; where it is of the second cate 0 ory, 

execution of work not involving sale ot goo 
Uie contract in question in this case is of the second \ari ty ^ _• . r, > r 

Counsel relied upon Patnaik and on a consideration 

The State of Maharashtra f But m JJ 0 * mstances that the assessees had agreed to 

°f the terms of the contract and the circu t bc ; onc f or sa l c of chattels, 

and did supply “ motor-bus bodies and the c 0 

they were liable to pay" sales-tax. 

„ ... tn Commissioner of Sales Tax. Maharashtra Stale » 

B,u°;V ln'£?c“<: a fircnof electrical connactom undertook 

the job of installing electrical fittings in the houses of them customers, winch ,mol- 
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vcd the supply and fixing of goods, such as wire, brass clips, wall brackets and tube 
lights with accessories. The asscssees charged their customers consolidated rates 
for the materials consumed and labour involved, in carrying out the contracts. 
The Sales Tax Officer charged to tax under the Bombay Sales Tax Act, 1959, the 
value of materials supplied in carrying out the contracts. It was held by the High 
Court of Bombay that the transaction of the asscssees with their customers was not 
a pure works contract, but a combination of two distinct and separate contracts, 
one for the supply or the sale of goods for consideration, and the other for the 
supply of work and labour, and only that part of the contract, which consisted of 
supply of goods for consideration, was liable to tax under the Sales Tax Act. That 
case was brought in appeal to this Court at the instance of the assessces. This 
Court in Arim Electrics , Bombay v. Commissioner of Sales Tax, Maharashtra Stale 1 , 
discharged the answer recorded by the High Court, holding that the conclusions 
recorded by the Deputy Commissioner and the Tribunal were based on no 
evidence, and the High Court could not record, on the facts found, an answer to the 
question referred. The Deputy Commissioner had proceeded only upon the terms 
of the invoice in which a charge was made for supplying and “fixing” the materials 
and providing light points complete with 1/8 CTS. wire, brass clips, tapes and 
all approved accessories. The conclusion of the departmental authorities was not 
based on any intention of the parties as disclosed by the evidence, but plainly on 
the terms of the invoice which was ambiguous. 

In The Slate of Madras v. Richardson and Crtiddas Lid . 2 , the asscssees without a 
formal contract agreed to supply fabricate and erect steel structures for a sugar 
factory. The assessees completed the contract. A bill was submitted by the assessees 
for charges for fabrication, supply and erection of steel structures at certain rates. 
Tire High Court of Madras on a consideration of the evidence held that there was- 
a stipulation for a consolidated lump-sum payment of Rs. 1,160 per ton for fabrica- 
ting, supplying and erecting at site all steel work etc.; there was no stipulation for 
passing of property in the goods to the factory before actual completion of the erection 
work; there the contract did not contemplate dissecting the value of the goods 
supplied and the value of w'ork and labour bestowed in the execution of the work ; 
and the predominant idea underlying the contract was the bestowing of special 
skill and labour by the experienced engineers and mechanics of the asscssees. This 
Court agreed with the High Court and held that the contract was a works contract 
and not a contract for sale. 

Our attention was invited to a judgment of the Court of Appeal in Love v. 
Norman Wright ( Builders ) Ltd. 3 . In that case the respondents contracted with the 
Secretary of State for War to do the work and supply the material mentioned in 
the Schedules to the contract, including the supply of black-out curtains, curtain 
rails and battens and their erection at a number of Police Stations. It ■was held by 
the Court of Appeal that the respondents were liable to pay purchase-tax. Reliance 
was placed upon the observations made by Goddard, L.J., at page 482 : 

“ If one orders another to make and fix curtains at his house the contract is 
one of sale though work and labour are involved in the making and fixing, nor 
does, it matter that ultimately the property was to pass to the War Office under 
the head contract. As between tire plaintiff and the defendants the former 
passed the property in the goods to the defendants who passed it on to the War 
Office.” 

We do not think that these observations furnish a universal test that whenever there 
is a contract to “ fix ” certain articles made by a manufacturer the contract must be 
deemed one for sale and not of service. The test in each case is whether the object 
of the party sought to be taxed is that the chattel as chattel passes to die other party 
and the services rendered in connection with the installation arc under a separate 
contract or are incidental to the execution of the contract of sale. 


r. (ig66) 17 S.T.C. 57S. 
2. (1968) 21 S.T.C. 245. 


•c L.R. (1944) 1 K.B. 484. 
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In the present case, the specifications of the windows were set out in the con- 
tract. The primary undertaking of the respondent was not merely to supply the 
■windows but to tc fix ” the windows. This service is not rendered under a separate 
-contract, nor is the service shown to be rendered customarily or normally as inciden- 
tal to the sale by the person who supplies window-leaves. The " fixing " of windows 
in the manner stipulated required special technical skill. If the windows were not 
properly " fixed,” the contract would not be complete, and the respondent could 
not claim the amount agreed to be paid to it. We agree with the High Court that 
it was only upon the “ fixing 55 of the window-leaves and when the window leaves 
had become a part of the building construction that the property in the goods passed 
under the terms of the contract. 

The appeal fails and is dismissed 'with costs. 

S.V.J. Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — V. Rama^wami and A. N. Grover, JJ. 

National and Grindlays Bank Ltd. . . Appellant * 

v. 

The Municipal Corporation for Greater Bombay . . Respondents. 

Bombay Municipal Corporation Act ( III of 1888), sections 146, 147, 154, 155 end 156 — 
Interpretation — • Property tax — -Levy of-— Lease of the land — Lessee building upon the 
land— Composite assessment of tax upon the land and building taken together— Primary 
liability on the lessor of the land if warranted under section 146 (2) (c). 

Interpretation of Statutes— Contemporanea expositio — Meaning of the enactment obscure*— 
Construction put upon it by authorities for along time — Court, if may resort to contemporary 
construction . 

Has primary liability been imposed on the appellant under the Bombay Munici- 
pal Corporation Act (III of 18 88) to pay property taxes to the respondent, i.c., 
the Municipal Corporation of Greater Bombay in respect of land owned by the 
appellant and let on a monthly basis to a third party who has constructed a 
building thereon ? 

Held that. The language of section 146 (2) indicates that the Legislature con- 
templated that in a case where the land and the building are owned by different 
persons there should be a composite assessment of property tax. The reason 
is that in section 146 (1) and (2) the word c premises ’ is used in contrast to section 
146 (3) where the words ‘ land and building 1 are separately mentioned. In 
section 154 (1) of the Act again, the Legislature uses the expression * building or 
land. 1 Then section 155 provides for the right of the Commissioner to call infor- 
mation from the owner or the occupier in order to enable him to determine the 
rateable value of any building or land and the person primarily liable for the 
pavment of any property tax levied in respect thereof. Section 156 provides 
that the Co mmis sioner shall maintain a book to be called the assessment book 
which book is to contain among other things a list of all lands and buildings. 
Therefore, the scheme of section 146 is that when the land is let and the tenant has 
built upon the land, there should be a composite assessment of tax upon the land 
and building taken together. In the case of such a composite unit tire primary 
liabilitv of assessment of tax is intended to be on the lessor of the land under 
section 146 (2) (a) of the Act. Section 146 (3) of the Act furnishes tire key to the 
interpretation of section 146 (2) (<?).. In the context of section 146 (3) the lessor 
of the premises as mentioned in section 146 (2) (a) must be construed as to mean 
the lessor of the land on which the building has been constructed by the tenant. 


*G,A. No. 462 of ig66. 


5th February, 1969. 
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In tliis connection, reference should be made to section 147 which provides for an 
apportionment of responsibility for property tax whtn the premises assessed are 
let or sub-let. The language of sub-section sugg. sts that the 1 < ssor of the land has 
the right of recovering from his tenant the amount of tax which he has paid in 
excess of tile tax which the property is liable to pay on the- basis of the rent reco- 
vered by die lessor. It is also clear that tli e inti ntion of the L/. gislaturc in fixing 
the primary liability of property tax upon the owner of the land in a ease not 
falling under section 146 (3) of the Act is to facilitate the collection of property. 
In the ease of a monthly tenant -who puts up a temporary shack or asbestos shed 
on the land and who may at any time tc rminate the Ic ase at a short notice.. It is not 
always possible for the Corporation to keep track of the lessee and to collect the 
property tax from him. It is not unreasonable therefore that in a case of this 
description the Legislature should impose the primary liability for the payment of 
the property tax upon the lessor of the land and to give him die right of recoup- 
ment under section 147. 

Assuming that the meaning of section 146 (2) of die Act is obscure and that 
is possible to interpret it as throwing the primary liability for payment of property 
tax upon the lessee who has constiucttd a building on the land, the Court may 
resort to contemporary construction., that is the construction which the authorities 
have put upon- it by dicir usage and conduct for a long time. The principle 
applicable is “ optima legnm interpress est consuetude The Act was passed in the 
year 1888 and diere appears to be a practice followed by the Bom Day Municipal 
Corporation for a very long time of treating die land and the building constructed 
upon it as single unit and charging die property tax upon die owner of die land 
in a case where die land is let for a period of less than one year to a tenant who 
has constructed a building thereon. 

Appeal by Special Leave from the Order dated the 25di March. 1964 of the 
Bombay High Court in Letters Patent Appeal No. 28 of 1964. 

S.V. Guplc, Senior Advocate ( P.P . Khambattc, D.P. Mehta and Miss Bhuvnesh 
Kumar i. Advocates, and O.C. Mathur , Advocate of M/s. J. B. Dadcchanji '& Co.. 
widi him), for Appellant. 

M. C. Chagla , Senior Advocate {I.K. Shroff. ; Advocate, with him), for 
Respondent. 

The Judgment of the Court was delivered by s 

*, Ramaswami, J.— -The question of law involved in this appeal is whether the 
primary liability is imposed on the appellant under the Bombay Municipal Corpora- 
tion Act, 1888 (Act No. Ill of 1888) to pay property taxes to the respondent, i.e., 
the Municipal Corporation of Greater Bombay in respect of land owned by the 
appellant and let on a monthly basis to a third party who has constructed a 
building thereon. 

The appellant is a banking company incorporated in the United Kingdom and 
has establish-- d places of business in India. The appellant is the sole trustee of the 
estate of the late Mr. F.E. Dinshaw and in th3t capacity is the owner of a plot of 
land at Mandiubhai Road, Malad, Greater Bombay in the State of Maharashtra, 
bearing No. P-Ward No. 6418, Street No. 299-B. The said plot of land had been 
leased by tire former trustee of the estate to one Mr. R.R. Pande (hereinafter referred 
to as the lessee) since a number of years at a monthly rc nt of Rs. 1 2-50. The lessee 
had constructed at his own cost a tiled house on the said plot of land. The Malad 
area merged into Greater Bombay on 1st Ft bruary. 1957* Upto the date of the 
merger the Malad District Municipality was assessing and lowing taxes on the 
land and the structure separately and recovering the same from the landlord and 
the tenant. After the merger, die Bombay Municipal Corporation issurd a notice 
to the appellant under section 167 of the Act informing him that the assessment 
book ha‘d b-en amended by inserting the name of the appellant and that the ratea- 
ble value of the house had been'fixcd at Rs. 430'. Be-ng aggrieved by this order the 
appellant preferred an appeal to the Chief Judge, Small Causes Court, Bombay 
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under section 217 of the Act. The appeal teas dismissed by the Chief Judge, Small 
Causes Court by his order dated 3rd August, i960. The appellant took the matter 
in further appeal to the Bombay High Court. The appeal was heard by Mr. Justice 
Patel and was dismisst d on tlw 14th January, 1964. The learned Judge felt that he 
eras bound by the decision of Chagla, C.J., and Shah. J., in Retry i Keshavji v. Munici- 
pcl Corporation for Greeter Bombay 1 . The appellant thereafter preferred a Letters 
Patent Appeal No. 28 of 1964 which was summarily dismissed by Chief Justice H.K. 
Chainani and Mr. Justice Gokhale on 25th Alarch, 1964. The present appeal is 
brought by Special Leave from the- judgment of the Bombay High Court, dated 25th 
March, 1964. 

Section 3 (r) of the Bombay Municipal Corporation Act, 1888 (Act No. 3 of 
1888} (hereinafter called the Act) defines £ land ’ as including land which is being 

built upon or is built upon or covered with water ”. Section 3 (s) defines 

c building : as including a house, out-house, stable, shed, but and every other such 
structure, whether of masonry bricks, wood, mud, metal or any other material 
whatever. Section 3 (gg) defines c premises ? as including messuages, buildings 
and lands of any tenure, whether open or enclosed, whether built on or not and 
whether public or private. Section 140 states : 

“ 14°- The following taxes shall be levied on buildings and lands in Greater 
Bombay and shall be called “ property taxes namely : — 

(c) a water tax of so many per cc ntum of their rateable value as the corpora- 
tion shall deem reasonable for providing a water-supply for Greater Bombay; 

(b) a halalkhor-tax of so many per centum, not exceeding five of their rate- 
able value as will, in the opinion of the corporation, suffice to provide for the codec- • 
tion, removal and disposal, by municipal agency, of all exciementitious and 
polluted matter from privies, urinals and cesspools and for efficiently maintain- 
ing and repairing the municipal drains constructed or used for the receptions or 
conveyance of such matter, subject however, to the provisions that the minimum 
amount of such tax to be levied in respect of any one separate holding of land, or 
of any one building or of any one portion of a building which is let as a separate 
holding, shall be six annas per month, and that the amount of such tax to be 
levied in respect of any hotel, club or other large premises may be specially 
fixed under section 172; 

(<r) a general tax of not less than eight and not more than twenty-six per 
centum of their rateable value, together with not less than one-cighth and not more 
than three-quarters per centum of the ir rateable value added thereto in order 
to provide for the expense necessary for fulfilling the duties of the corporation 
arising under clause (/;) of section 6 1 and Chapter XIV; 

( ca ) the education cess leviable under section 195-E ; 

(d) betterment charges leviable under Chapter XII-A". 

Section 146 provides : — 

cc 146. (1) Property-taxes shall be leviable primarily from the actual 

occupier of the premises upon which the said taxes are assessed, if such occupier 
holds the said premises immediately from the Government or from the corporation 
or from a fazendar : 

Providrd that the property taxes due in respect of any premises owned by or - 
vested in the Government and occupied by a Government servant or any other 
person on b- -half of the Government for residential purposes shall be leviable 
primarily from the Government and not the occupier thereof. 

(2) Otherwise the said taxes shall be primarily leviable as follows, namely: — • - 

(a) if the premises are let, from the lessor ; 

(b) if the premises are sub-let, from the superior lessor : and 


1. (1954) 5S Bom.L.R. 1132. 
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(c) if die premises arc imlet, from die person in whom the right to let the 
same vests. 

(3) But if any land has been let for any term exceeding one year to a tenant 
and such tenant on any person deriving dde howsoever from such tenant has built 
upon die land, die property taxes assessed upon the said land and upon the build- 
ing erected thereon shall be leviable primarily from the said tenant or such 
person, whcdier or not die premises be in the occupation of the said tenant or 
such person ”. 

Section 147 states : 

" 147. (1) If any premises assessed to any property tax are let, and their 

rateable value exceeds the amount of rent payable in respect diereof to die person 
from whom, under the provisions of the last preceding section, die said tax is 
leviable, the said person shall be entided to receive from his tenant the difference 
between the amount of the property tax levied from him, and the amount which 
would be leviable from him if the said tax were calculated on the amount of rent 
payable to him. 

(2) If the premises are sub-let and their rateable value exceeds the amount 
of rent payable in respect thereof to die tenant by his sub-tenant, or the amount 
of rent payable in respect tiiercof to a sub-tenant by the person holding under him 
the said tenant shall be entided to receive from his sub-tenant or die said sub-tenant 
-shall be entitled to receive from the person holding under him, as the case maybe, 
the difference between any sum recovered under this section from such tenant 01- 
sub-tenant and the amount of property-tax which would be leviable in respect 
of the said premises if die rateable value thereof were equal to die difference 
between the amount of rent which such tenant or sub-tenant receives and the 
amount of rent -which he pays. 

(3) Any person entitled to receive any sum under this section shall have, for 
the recovery thereof, the same rights andremedies as if such sum were rent payable 
to him by the person from whom he is entided to receive the same.’’ 

•Section 154 (1) enacts as follows : 

“ In order to fix the rateable value of any building or land assessable to a pro- 
perty-tax, there shall be deducted from the amount of die annual rent for 
which such land or building might reasonably be expected to let from year to year 
a sum equal to ten per centum of the said annual rent and the said deduction shall 
be in lieu of all allowances for repairs or on any other account whatever 

^Section 155 enacts : 

“ 155. (1) To enable him to determine the rateable value of any building or 

land and the person primarily liable for the payment of any property tax leviable 
in respect thereof the Commissioner may require the owner or occupier of such 
building or land, or of any portion thereof, to furnish him, -within such reasonable 
period as the Commissioner prescribes in this behalf, with information or with a 
written return signed by such owner or occupier — 

(a) as to die name and place of abode of the owner or occupier, or of both 
~ the o-wner and occupier of such building or land ; and 

- (b) - as to the dimensions of such building or land, or of any portion thereof, 

and the rent, if any, obtained for such building, or land, or any portion thereof. 

{2) Every' owner or occupier on whom any such requisition is made shall be 
bound to comply with the same and to give true information or to make a true 
return to the best of his knowledge or belief. 

( 3 ) The Commissioner may also for- the purpose aforesaid make an inspection 
-of any such building or land 
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claration as to invalidity of agreement can be granted 

J. & K- Constitution, section 51 (a) and J. & K. Representation of the People Act (IV 
of 1957), section (2) 47 (a)— -Scope requirement of making and subscribing an 
oath — Filing of signed oath forms, if amounts to subscribing the oath or affir- 
mation before the Returning officer 

Criminal Procedure Code (V of 1898), section 503 — Issue of commission to examine 
witness — No indication that witness is willing to be examined on commission — 
Address not given — Application not bona fide — Party and not entitled to issue of 
commission 

Criminal Procedure Code (V of 1898), section 540 — Recall witness — Inherent power. . 

Evidence Act (I of 1872), section 124 — Claim of privilege 

Evidence Act (I of 1872), sections 133 and 144, illustration (b )— ^Conviction on accom- 
plice evidence — Corroboration necessity of — Corroboration must be from in- 
dependent source— Several statements of accomplies — When amount to corrobo- 
ration • » » • » • •• •• 

Extradition Act (XXXIV of 1962), section 12— Extradition of fugitive offenders — No 
notification including Hong Kong in the list of the Commonwealth countries — 
Securing the extradition of fugitive offender through diplomatic, if barred under 
the Act » • , • - • •* 

Extradition — Duty of the Courts — Protection of the right of the individual— Courts 
of both the countries to be satisfied as to the existence of prima facie evidence of 
the commission of the offence— Requisition for surrender not the function of the 
Courts but of the State 

Extradition — Surrender of a person within the State to another— A political act, either 
i n pursuance of a treaty or by an ad hoc arrangement — The munici pal law to deter- 
mine the procedure to be followed by the Courts. 

Finance Acts, 1956 and 1957 — Paragraph D of Part II, First Schedule 

Fugitive Offenders Act (18S1)— Several Colonies treating the Act as applicable to them 
— Act, not repealed by Indian Parliament — Act, if applicable to India after 26th 
„ January, 1950 . . . . . . . . ' 

Income-tax Act (XI of 1922), sections 16 (3) (a) (ii), 22 (2), 22(5), 34 (1) (a), 34 (1) (b) - 
and 40 — Return of income — Individual — Partnership particulars — Non-disclosure 
of share incomes of wife and minor children — Whether amounts to failure to 
disclose “necessary” information — Validity of reassessment beyond four years — 
Inclusion of share incomes of wife and minor children — Duty of the Income-tax ' 
Officer — No obligation on the taxpayer — Minor — Separate assessment on minor 
— Whether bars inclusion of minor’s share income in father's assessment . . 

Industrial Disputes Act (XIV of 1947), sections 2 (a) and 10 

U-P. Industrial Disputes Act (XXVIII of 1947), sections 6 and 6-A and Civil Procedure 
Code (V of 1908), section 152 and Industrial Disputes (Central) Rules (1957), Rule 
28 - — Effect of sections6 and 6-A — Award by Labour Court— Correction — when 

' can be made — Time -limit for making such correction — Correctional Jurisdiction 

- under section 6 (6) identical to section 152, Civil Procedure Code and Rule 28, * 
Industrial Disputes Rules 

Industrial Disputes Act (XIV of 1947), section 33-C (2) and the Minimum Wages Act 
(XI of 1948), section 20 (1) —Interpretation— Claim for wages for overtime and 
for payment for work done on days of rest — No dispute as to rates— Applications 
under section 33-C (2) — Jurisdiction of the Labour Court, if barred by the remedy 
under section 20 (1) of the Minimum Wages Act.. 

Interpretation of Statutes— Contemporanea expositio — Meaning of the enactment 
obscure — Construction put upon it by authorities for a long time— Court, if may 
resort to contemporary construction . . . . 

Limitation Act (XXXVI of 1963), section 137 and third division of the Schedule- 
Interpretation — EJusdem generis — Meaning of the word “ other ” — Other articles in 
in the third divisi on has reference to applications under Civil Procedure Cede with 



the exception of applications under the Arbitration Act and also ' C ij' 

. r- r-,i c-UcsT-ix Act (I of 1959) and Central Sales Tax Act (LXXlYcfJ956), 

—Liability to Purchase Tax •• * 

Madhya p rad|^genera^Salw Act no t giving I^lLr P°eriod 

n5 S dayst7loT«usc--Ko suggestion of prejudice on account of insufficiency 

of time— Notice not invalid . ’’ . 

Madhya Pradaah Money Lenders Ac, (X.1I of .934), seCon 9-Proh,b„s annrd.n, 

interest exceeding the principal of loa • . 

_ . - . fXLV of I860), section 120-A-Criminal Conspiracy-Agreement gist of 

^‘iSt^LSleowi^nsredienU .. " . " 

T .. - . . • , pccential attributes— disputed claim— Judicial determma- 

PfaCt ti^rS beSpPorted^the most cogent reasons that suggest the themselves to 

a Judge ’■ . „. nf „ n n^ nr for service— Depends upon the main 

therwo orxv of 1951) and Saurashtra Agricultural Debtors 

Saurashtra Land vxu *954HObjcct-Change in the relationship between the 
Relief Act (XXUI of 1954) ~ f J d b( and creditors— Scaling down of debts 
Girasdar and ^^^^o^^S-Occupancy-Certiflcates gisen to the 
“S t SSK?S«£{fflK titleof the mortgagors (debtors) ... 
mortgagees, Pcnal code tXLV of I860) section 

Sea Customs Act (VIII of l87»), section v ;- 1947), section 8 (I) and sec- 

120-B and Foreign Exchange Regulauon^^ ^ fsec[ion g (1) of the Foreign Ex- 

tion 23-A— Import of E°1 conspiracy to evade rcstrictior— Punishable 

1860) A 9 VVYIX of 1925) "section 105- Legacy -Legatee not surviving the 
SUC °festator— -Lapse— fntent i o n to ’exclude lapse, when can be inferred .. 

e Act OOCX1X of 1925), section 180-Doctrine of election-Applicability 

not recognised ~ •• ” 

Trade and Merchandise Marta Deceptively- similar in sound 
^OoS^'ccmpariKii^not always the decisive test ^ ” » 

Transfer of Property' (IV of I8S2), sections ^TnmJrcr <)f 

sections 17, 49-Document ^^S-Effect of-Whether admissible in 

Uttar Pradesh Q" eI 2 p ?^2i^ I for to^nstitute— Stete^ovOTV 

Commissioner— Suit, if becomes in- 
competent— Judicial process 
Words and Phrases— 1 Under the authority of’- 
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[S.C. N.C. 1.] 

J. C. Shah and Hindustan Commercial Bank Ltd. v. 

K. S. Hegde, JJ. Pnnnu Sahu (dead) through L.Rs. 

1-12-1969. Civil Appeal No. 1694 of 1966. 

Civil Procedure Code (V of 1908), Order 21, rule 90, Proviso clause (b) (as 
amended by Allahabad High Court) — ‘Entertain’ meaning of — Power of Court is discre- 
tionary — Court to give opportunity to the applicant to comply with clause (b). 

Words and Phrases — ■“ Entertain ” meaning of. 

“ Entertain ” means adjudicate upon or proceed to consider on merits. 

From the language of the proviso, it is clear that the power conferred on the 
Court is discretionary power. It is expected that the Court would ordinarily give 
an opportunity to the applicant to comply with clause (b) of the proviso and could 
reject the application if the same were still not complied with. That should be 
particularly so in an application made before clause (6) was incorporated into the 
proviso. 

On facts, held that in the interest of justice the High Court should have remanded 
the case to the executing Court leaving it to that Court to exercise its discretion 
under clause ( b ). 

S.V.J. Appeal allowed and remanded. 

[s.c N.C. 2.] 

J. C. Shah and State of Orissa v* 

K. S. Hegde, JJ. Maharaja Shri B.P. Singh Deo 

1-12-1969. Civil Appeals Nos. 2258 and 2259 of 1966- 

« Orissa Agricultural Income-tax Act, section 29 (iii)— Assessments on the hasi s 
of * best judgment ’ — Enhancement of assessment by assistant Collector, rejecting 
materials placed before him by assessee as unreliable — Order not disclosing the basis 
for enhancement — Confirmation by Tribunal without giving reasons — Interference by 
High Court — Whether justified. 

The Assistant Collector’s order does not disclose the basis on which he has 
enhanced the assessment. The mere fact that the material placed by the assessee 
before the assessing authorities is unreliable docs not empower those authorities to 
make an arbitrary order. The power to levy assessment on the basis of best judgme nt 
is not an arbitrary' power, it is an assessment on the basis of best judgment. In 
other words that assessment must be based on some relevant material. It is not a 
power that can be exercised under the sweet will and pleasure of the concerned 
authorities. 

The Agricultural Income-tax Tribunal gave no reasons in its order for affirming 
the decision of the Assistant Collector. It appears to ha\ e been of the view that 
once the assessing authorities reject the material placed before them as being un- 
reliable those authorities can proceed to levy whatever tax they may levy. It failed 
to bear in mind the scope of the power of the assessing authorities to levy assessment 
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on the basis of best judgment. Therefore the tribunal was clearly in error in confirm- 
ing the decision of the Assistant Collector. 


HeU, the High Court was justified in interferring with the order of the Tribunal. 

Appeal dismused. 

[s.c. n.c 3.] 

J - C - Shah nd State 0 f M.P. v. 

A 'i' 1 fiorn’ JJ • Shardul Singh. 

2-1 2-1969. Civil Appeal No. 2554 of 1965- 


Constitution of India (1950), Articles 309, 310 (I) and 311 (1) and Central Pro- 
vinces and Bihar Police Regulations 228 and 229 — Scope of Article 311 (1) — Whether 
power conferred 0 n Superintendent of Police under Regulations ultra vires. 


Words and Phrases — “ Conditions of Service.” 


Article 31 1 (1) does not in terms require that the authority empowered under 
that provision to dismiss or remove an official, should itself initiate or conduct the 
enquiry preceding the dismissal or removal of the officer or even that that enquiry 
should be done at its instance. The only right guaranteed to a civil servant under 
that provision is that he shall not be 'dismissed or removed byan authority subordinate 
to that by which he was appointed. 

The expression “conditions of service” in the Proviso to Article 309 is an expression 
of wide import. The dismissal of an official is a matter which falls within “ condi- 
tions of service” of public servants. The expression means all those conditions which 
regulate the holding of a post by a person right from the time of his appointment till 
his retirement and even beyond it in matters like pension, etc. But for the incorpora- 
tion of Article 311 in the Constitution even in respect of matters provided therein, 
rules could have been framed under Article 309. The provisions in Article 311 
confer additional rights on the civil servants. 

Held, the guarantee given under Article 311 (1) does not include within itself 
a further guarantee that the disciplinary proceedings resulting in dismissal or removal 
of a civil servant should also be initiated and conducted by the authorities mentioned 
in the Article. 

S.V.J. Appeal allowed. 

[s.c. N.c. 4.] 

M. Hidayatullah, C.J. 

A. A. Grover, 

A.N. Ray and 

I.D. Dua, JJ. Arun Ghosh v. 

2-12-1969. State of W.B, 

W.P. No. 287 of 1969. 


Preventive Detention Act (rV of 1950), section 3 (2) — Acts of detenu, such as 
molestation and assault, directed against individuals--Whether amount to breach of 
public order or likelihood of breach of public order — Detention, whether justified. 

Public order was said to embrace more of the community than law and order 
Public order is the even tempo of the life of the community taking the country' as a 
whole or even a specified locality. Disturbance of public order is to be distinguished 
from acts directed against individuals which do not disturb the society to the extent 
of causing a general disturbance of public tranquillity. It is the degree of disturbance 
and its effect upon t.ic life of the community in a locality which determines whether 
the disturbance amo ants only to a breach of law and order. An act by itself is not 
dcff-xmijanl of its own gravity. In its quality it may not differ from another but 
in its pot mtial'ty it may be very different. The question whether a man lias only 
committed a breach of law and order or has acted in a manner likely to cause a dis- 
turbance of the public order is a question of degree ar { d the extent of the reach of the 
act upon the society. A large number of acts dircctcq against persons or individuals 
may total up into a breach of public order. The question to ask is ; Does it lead to 
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disturbance of the current of life of the community so as to amount to a disturbance 
of the public order or does it affect merely an individual leaving the tranquillity of 
the society undisturbed? This question has to be faced in every case on facts. 
There is no formula by which one case can be distinguished from another. 

On facts held, all acts of molestation were directed against the family of 
Phanindra C. Das and were not directed against women in general from the locality. 
Assaults also were on individual. The conduct may be reprehensible but it does 
not add up to the situation where it may said that the community at large was 
being disturbed or in other words there was breach of public order or likelihood of 
breach of public order. 

S.VJ. - Petitioner released. 


[s.c. N.c. 5] 

J. C. Shah and Champalal Binani v. 

K. S. Hegde, JJ. C.I.T., West Bengal. 

4-12-1969. Civil Appeal No. 2379 of 1966. 

Income-tax Act (XI of 1922), section 33-B — Show cause notice to revise assess- 
ment order — Assessee served — Asses see absenting himself on the date of hearing — 
Income-tax Officer directing fresh assessment — Appeal to Tribunal not filed — Petition 
for writ of certiorari — Interference. 

Constitution of India (1950), Article 226 and Income-tax Act — Writ of certiorari — 
Adequate alternative remedy available — Failure to avail — Interference in writ — 
Scope of. 

The Income-tax Act provides a complete and self-contained machinery for 
obtaining relief against improper action taken by the departmental authorities, 
and normally the party feeling himself aggrieved by such action cannot be permitted 
to refuse to have recourse to that machinery and to approach the High Court directly 
against the action. The assessee had an adequate remedy under the Income-tax Act 
which he could have availed of; he, however, did not move the Income-tax Appellate 
Tribunal which was competent to decide all questions of fact and law which the 
assessee could have raised in the appeal including the grievance that he had no 
adequate opportunity of making his representation and invoked the extraordinary 
jurisdiction of the High Court. Held, no adequate ground was made out for enter- 
taining the petition. 

A writ of certiorari is discretionary ; it is not issued meiely because it is lawful 
to do so. Where the party feeling aggrieved by an order of an authority under the 
Income-tax Act has an adequate alternative remedy which he may resort to against 
the improper action of the authority and he does not avail himself of that remedy the 
High Court will require a strong case to be made out for entertaining a petition for a 
writ. Where the aggrieved party has an alternative remedy the High Court would 
be slow to entertain a petition challenging an order of a taxing authority which is 
ex-facie with jurisdiction. A petition for a writ of certiorari may lie to the High 
Court, where the orders are on the face of it erroneous or raises question of jurisdic- 
tion or of an infringement of fundamental rights of the petitioner. The present case 
was one in which the jurisdiction of the High Court could not be invoked. 

On facts, held, that there was proper service of the notice and that the High 
Court was right in holding that the order under section 33-B of the Act was properly 
made. 


S.Y.J. 


Appeal dismissed. 
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[S.C. N.C. 6] 

J. C. Shah and Shauqin Singh v. 

K. S. Hegde, JJ. Desa Singh. 

4-12-1969. Civil Appeal No. 155 of 1967. 

Displaced Persons (Compensation and Rehabilitation) Act ( XT X V of 1954), section 
24 (2) and Constitution of India (1950), Article 226 — Power of Settlement Commis- 
sioner to cancel an allotment — Nature of — Competency of the High Court to interfere 
with the order of the Commissioner. 

The Chief Settlement Commissioner has power under sub-section (2) of section 
24 to cancel an allotment if he is satisfied that the order of allotment of land had been 
obtained by means of fraud, false representation or concealment of any material fact. 
The power is judicial and by the use of the expression ‘is satisfied’ the Chief Settlement 
Commissioner is not made the final arbiter of the facts on which the conclusion is 
reached. The jurisdiction of the Chief Settlement Commissioner arises only if an 
allotment is obtained by means of fraud, false representation or concealment of 
material facts. The relevant satisfaction is a jurisdictional fact on the existence of 
which alone the power may be exercised. A superior authority or the High Court in a 
writ petition would, therefore, be entitled to consider whether there was due satis- 
faction by the Settlement Commissioner on materials placed before him and that the 
order was made not arbitrarily, capriciously or perversely. 

On facts held, the order of the Chief Settlement Commissioner being quasi- 
judicial in character and his satisfaction not being decisive of the matter, the High 
Court was justified in holding that the conclusion of the- Chief Settlement Commis- 
sioner, that the respondents 1 to 3 were guilty of fraud, was based on no evidence 
and the Court was competent to set aside the order of the Chief Settlement Com- 
missioner. 

S.V.J. Appeal dismissed. 

(s.c. N.C. 7] 

j q shah and Mohammad Ibrahim v. 

K. S. Hegde, JJ. State of A.P. 

4-12-1969. Civil Appeal No. 1185 (N) of 1969. 

Constitution of India (1950), Articles 226 and 311-—' Writ Petition to quash order 
of reversion — Serious allegations made in the petition that the order of reversion was 
due to malice— No reply by State— High Court’s failure to consider this plea— No 
fair trial of the petition by the High Court. 

A number of serious allegations were made by the appellant in his petition, in 
support of his plea that the order passed against him was made out of malice, and, 
practically, no reply was submitted to that by the State. Apparently the plea was 
urged before the High Court. The High Court observed in the course of the judg- 
ment that the appellant had challenged the order on the “ground of mala fide ” 
but did not proceed to consider that plea. Held, that there has been no fair trial of 
the petition filed by the appellant. (The case was remanded for trial according to 
law). 

S.V.J. Appeal allowed and remanded. 

[s.c. N.C. 8] 

J. C. Shah and State of Punjab v. 

K. S. Hegde, JJ. Sant Singh Kanwarjit Singb. 

4-12-1969. Civil Appeal No. 2159 oflS66. 

Punjab General Sales Tax Act (XL VI of 1948) — Periodical assessments — Validity 

of. 

Under the Act sales-tax is an yearly tax, but the provisions relating to assessment 
contemplate assessments for periods shorter than a complete year, and for that 
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purpose the taxpayers are required by the Act to submit periodical returns of their 
turnover and to pay tax due thereon. 

The assessment proceeding under the Punjab General Sales Tax Act may be 
started even before the expiry of the year where provision is made for submission of 
periodical returns, and such assessments are not provisional. 

S.V.J. Appeal allowed. 


[s.c. n.c. 9.] 

J. C. Shah and Smt. Gunwant Kaur v. 

K. S. Hegde, JJ. Municipal Committee, Bhatinda. 

4-12-1969.’ C.A. No. 1337 of 1969. 

Land Acquisition Act (I of 1894), sections 4 and 6— Section 4 notification for 
construction of road — Parts of survey numbers sought to be acquired not set out with 
precision — No plans demarcating the land to be acquired published or made available 
to the owners of the land — Notification under section 6- — Parties purchasing lands 
subsequent to notification dates, constructing houses after obtaining sanction from 
Municipality — Right to challenge notification. 

Constitution of India (1950), Article 226— Writ— Dismissal in limine when 
justified — Jurisdiction to deal with questions of fact. 

The pleas raised by the petitioners about the infirmity in the notification and the 
proceedings for compulsory acquisition were serious. 

The High Court observed that they will not deal with disputed question of fact 
in a writ petition. But what facts were in dispute and what were admitted could 
only be determined after an affidavit in reply was filed by the State. The High Court, 
however, proceeded to dismiss the petition in limine. The High Court is not deprived 
of its jurisdiction to entertain a petition under Article 226 merely because in consider- 
ing the petitioner’s right to relief questions of fact may fall to[ be determined. 
In a petition under Article 226 the High Court has jurisdiction to try issues both 
of fact and law. Exercise of the jurisdiction is, it is true, discretionary, but the 
discretion must be exercised on sound judicial principles. When the petition raises 
questions of fact of a complex nature, which may for their determination require 
oral evidence to be taken, and on that account the High Court is of the view that 
the dispute may not appropriately be tried in a writ petition, the High Court may 
decline to try a petition. Rejection of a petition in limine will normally be justi- 
fied where the High Court is of the view that the petition is frivolous or because 
of the nature of the claim made dispute sought to be agitated or that the petition 
against the party against whom relief is claimed is not maintainable or that the 
dispute raised thereby is such that it would be inappropriate to try it in the writ 
jurisdiction, or for analogous reasons. 

On facts held, the High Court was not justified in dismissing the petition on the 
ground that it will not determine disputed questions of fact. The High Court has 
jurisdiction to determine questions of fact, even if they are in dispute and the present 
is a case in which in the interests of both the parties the High Court should have 
entertained the petition and called for an affidavit in reply from the respondents, 
and should have proceeded to try the petition instead of relegating the appellants to a 
separate suit. 

If the notification under section 4 was vague the three appellants who are pur- 
chasers of the land had title thereto may challenge the validity of the notification. 
The appellants have spent in putting up substantial structures considerable sums of 
money and merely because they had purchased the lands after the issue of the notifi- 
cation under section 4 they are not debarred from challenging the validity of the 
notification, or from contending that it did not apply to their lands. 

S.V.J. - : Appeal allowed and remanded • 
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[s.c. N.C. 10.] 

J. C. Shah , Acting C.J. and 

K. S. Hegde, J. 

9-12-1969. 


M/s. Bengal Enamel Works Ltd. t. 

C.LT. 

C.A. Nos. 2143 to 2145 of 1968. 


Income-tax Act (XI ofl922), sections 10 (2) (xv) and 66 — Business — Computation 
of taxable income — Expenditure claimed whether wholly and exclusively laid out or 
expended for business — Determination — Remuneration actually paid to an employee — 
If may be partially disallowed on the ground that ‘ extra-commercial considerations’ 
influenced its fixation — Inference of Tribunal from facts that expenditure is wholly 
laid out for business — Interference with by High Court under section 66. 

In computing the taxable income of an assessee, whether an amount claimed as 
expenditure was laid out or expended wholly and exclusively for he purpose of the 
business, profession or vocation of the assessee must be decided on the facts and in the 
light of the circumstances of each case. Resolution of the assessee fixing the remu- 
neration to be paid to an employee and production of vouchers for payment together 
with proof of rendering service do not exclude an enquiry whether the expenditure 
was laid out wholly and exclusively for the purpose of the assessee's business. It is 
open to the tax officers to hold, agreement to pay and payment notwithstanding, 
that the expenditure was not laid out wholly and exclusive^ for the purpose of the 
business. 

Where an amount paid to an employee pursuant to an agreement is excessive 
because of “ extra-commercial considerations ”, the taxing authority has jurisdic- 
tion to disallow a part of the amount as expenditure not incurred wholly and exclu- 
sively for the purpose of the business. 

An inference from the facts found that the expenditure was wholly and exclu- 
sively laid out for the purpose of the business is one of law and not of fact, and the 
High Court in a reference under section 66 of the Income-tax Act is competent to 
decide that the inference raised by the Tribunal is erroneous in law. 

V.K. Appeals dismissed. 


[S.C. N.C. 11.] 

J. C. Shah, Acting C.J. and 

K. S. Hegde, J. 

9-12-1969. 


Sidramappa v. 
Rajashefty. 
C.A. No. 1953 of 1969. 


Civil Procedure Code (V of 1908), Order 2, rule 2 — Bar under — When attracted- 

The requirement of Order 2, rule 2 is that every suit should include the whole 
of the claim which the plaintiff is entitled to make in lespect of a cause of action. 
Cause of action is a cause of action which gives occasion for and forms the founda- 
tion of the suit. If that cause of action enables a person to ask for a larger and wider 
relief than that to which he limits his claim, he cannot afterwards seek to recover the 
balance in independent proceedings. 

In the instant case, the cause of action on the basis of which the previous suit 
was brought does not form the foundation of the present suit. The cause of action 
mentioned in the earlier suit, assuming the same afforded a basis for a valid claim, 
did not enable the plaintiff to ask for any relief other than those he prayed for in 
that suit. In that suit he could not have claimed the relief which he seeks in this suit. 
Hence the trial Court and the High Court were not right in holding that the plaintiff’s 
suit is barred by Order 2, rule 2, Civil Procedure Code. 

„ Q ua ?T e Order 2, rule 2 whether applicable to a suit under section 42 of the 
Specific Relief Act. 


Appeal allowed. 
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[S.C. N.C. 12.] C 1 T T t 

J. C. Shah. Acting C. J. and , ' * / .* 

„ „ TT 1 , Lady Kanchanbai. 

K - S - J ‘ C.A. No. 19 of 1969. 

lfo-iz-iyoy. 

Income-tax Act (XI of 1922), section 2 (11) (1) C») *7*°“ 

Tear”— Meaning of the expressions “ assessed and assessee p 

It is necessary to note that section 2 (11) ® W 5g? 

of the assessee generally but to his separate so ( „ nrevtous year” for each 

Hence it is possible for an assess* , tc .have . a Ltd v . 

‘separate source of 4 f the jJSial Committee observed that 

Commissioner of Taxes, (1941) I.T.R. pupp.^, • j WO uld regard as a 

" source ” means not a legal concept but which a practical man wou * 

real source of income. 

r. r , , ££ j » « iqsessment ” and “ assessee ” have different meanings 

The words assessed , assessment -u the Act as me amng some- 

m different contexts. The word assessment determiliation D f the amount of tax 

times the computation of income, sonaetimK h ternnn hnposing liability 

payable and sometimes, the M! d as Se ” connotes different meanings in 

upon the taxpayer. Similarly the woid asse 

different contexts. . , 

. the depression “ where in respect °f* fte'income 1 &rai’a P parti <: ^ ar 

into consideration for computing the total . -nnfi) (prefers to the person 
context the word “ assessee” in the proviso^to se^_ j ^ bgen once asseS sed 
whose income, profits or gains, m respect of ^ ^ subject to levy or imposition 

to tax. The word “ assessed m that proviso dk* 

and not “ compute”. dfcmtaaf. 

Y.K. 


[s.c. n.c. 13.] 
S. M. Sikri and 
G. K. Mitter, JJ. 
16-12-1969. 


Mohan Lai Sethia v. 
Chiranjivlal Harsola. 
C.A. No. 273 (N.C.E.) of 1969- 


_ , . . rv~r ttt n f 1051"), section 123 (2) — Scope. 

Representation of the People Act CXtffl tcr f eren ce or attempt to interfere 

Under section 123 (2) any direct or m ^5 fany ot her person with the consent of 
on the part of the candidate or his agent, or y . 0 p an y electoral right would 
the candidate or his election agent with the f ‘ . w hhin the meaning of the Act 
amount to undue influence and a corrupt p w ho hiduces or attempts to 

The proviso to this sub-section shows that any p perS on in whom he is inte- 

induce a candidate or an elector to believe <- - divine displeasure or spiritual 

rested, will become or will be rendered an J - f t he electoral right of such 
censure would be deemed to interfere in the free exerts 

candidate or elector within the meamng o ^ c2ndida{e) had asked the 

Once it is established that the appelian ^ ^fluencc in the locality, to 

Swamiji of Bhandura, who was a manor con d it up by taking the Swamiji 
make a speech supporting his cause, tha which was followed by the Swamiji 

to the meeting and made an introductory sp~ c, mn ort the Jan Sangh candidate as 
using his eloquence to induce the electorate - Congress Party had failed to 
agamst the Congress nominees on the slaughter on a large scale, a vote for 

protect the cow and was in fact allowing ^ Goha tya, the case clearly falls 

tnat party would be tantamount to commi = to a corrupt practice sufficient 
Within section 123 (2) of the Act so as to amount to - oo V » 

to set aside the election. 


Appeal dismissed. 


8 


[s.c. N.C. 14.] 

S. M. Sikri, 

J. M. Shelat, 

V. Bhargava, 

G. K. Mitter and 
C. A. Vaidialingam, JJ. 
18-12-1969. 
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Hari Vishnu Kamath y. 
Gopal Swamp Pathak. 
Elec. P. No. 6 of 1969. 


Vice-President — Nomination paper sent by post — Validity — Rejection of invalid nomi- 
nation paper — Returning Officer if can reject as soon as it is received or should wait 
till date of scrutiny. 

It will be noticed that rule 4 of the Presidential and Vice-Presidential Election 
Rules provides only one manner of presentation of nomination paper, i.e., delivery 
either in person by the candidate or by his proposer or seconder. Further it men- 
tions the time within which it can be delivered, i.e., between the hours of eleven in 
the forenoon and three in the afternoon. If the nomination paper is not presented 
in person cither by the candidate or by the proposer or the seconder it cannot be 
deemed to have been presented at all. 

If a nomination paper is received by post it would be difficult to say that it has 
been presented and received before 3 o'clock on the last date appointed under clause 
(a) of section 4 (1) of the Act. Such a nomination paper could not be treated to 
have been received within the meaning of sub-rule (2) of rule 4 of the Presidential 
and Vice-Presidential Election Rules and the Returning Officer is entitled to reject it. 

As so-On as the Returning Officer finds that a nomination paper has not been 
duly presented and received he must reject it outright at the time it is handed over 
to him and it is not necessary for him to wait till the date of scrutiny. 

The Rules contemplate only one method of presentation of nomination paper 
and if that method is not followed the nomination paper cannot be held to be validly 
presented and must be rejected outright. To hold otherwise would lead to utter 
confusion and delay in the completion of the election. 

In the result, the challenge to the election of Sri G. S. Pathak to the office of the 
Vice-President of India, on the ground that the nomioation paper of Dr. Ram 
Sharan Das, which was sent by post, was wrongly rejected, must fail. 


V.K. 


Petition dismissed. 


Methar r. 
State of W.B. 
W.P. Nos. 339 to 342 of 1969. 


[s.c. N.C. 15.] 

J. C. Shah, Acting C.J. and 
J. D. Dua, J. 

18-12-1969. 

Preventive Detention Act (TV of 1950), section 7 — Detention under the Act — 
Communication of ground to the detenue — Necessity — “ Communication ” — What is. 

Section 7 of the Preventive Detention Act, 1950, inter alia provides that the 
authority making the order of detention shall, as soon as may be, communicate to 
the person detained the ground on which the order of detention is made. The use 
of the word “ communicate ” is significant. The person detained must be made to 
understand the ground on which the order of his detention has been made because 
the object of this communication is to enable him to m3kc a representation against 
that order. An effective representation can be possible only if the detenue fully 
understands the ground of his detention. 

Where, therefore, the persons detained were illiterate, the mere fact that they 
were served with the ground of detention in English with a vernacular transLtion 
thereof, would not amount to compliance with the requirements of law. 

V.K. Petitions allowed. 
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foa 

Section 156 states : 

“ The Commissioner shall keep a book, to be called cc the assessment book ” 
"in which shall be entered every official year — 

(a) a list of all buildings and lands in Greater Bombay distinguishing each 
either by name or number, as he shall think fit ; 

(b) the rateable value of each such building and land determined in accord- 
ance with the foregoing provisions of this Act ; 

(c) the name of the person primarily liable for the payment of the property 

taxes, if any, leviable on each such building or land 

=s= *■ t- * % 

It was contended by Mr. Khambatta that on a proper construction of section 
146 (2) of the Act there should have been separate assessments in respect of the build- 
ing and the land in the present case. It was argued in the alternative that even if 
section id 6 (2) of the Act contemplates a composite assessment of the building and 
the land, the primary liability should be imposed upon the owner of the budding 
and not on the owner of the land. It was said that the right to let the building 
vests in the lessee of the land and not in the appellant, and so, the primary liability 
was upon the lessee under section 146 (2) of the Act. The argument was pressed 
that the appellant cannot be treated as a lesser under section 146 (2) of the Act, 
because the appellant has not let the land with the building thereon as one unit to 
the lessee. The opposite view point was presented on behalf of the respondent. 
It seas argued, in the first place, that section 146 (2) of the Act contemplates that 
there should be a composite assessment of the land and the building taken as one 
unit. In the case of such a composite assessment, the primary liability of tire 
payment of tax was on the landlord under sub-section (2) (a) of section 146 except 
in the case referred to in sub-section (3) where the primary liability was upon the 
tenant and not upon the landlord. Admittedly, the present case did not fall under 
section 146 (3), and, therefore, the primary liability seas placed upon the appellant. 
In our opinion, the argument put forward on behalf of the respondent is well-founded 
and must be aceptcd as correct. In the first place, the language of section 146 (2) 
indicates that the Legislature contemplated that in a case where the land and the 
building are owned by different presorts there should be a composite assessment 
of property tax. The reason is that in section 146 (1) and (2) the word ‘premises’ 
is used in contrast to section 146 (3} where the words ‘ land and building ’ are 
separately mentioned. In section 154 (r) of the Act again, the Legislature uses 
the expression “ building or land”. The section 155 provides for the right of the 
Commissioner to call information from the owner or the occupier in order to enable 
him to determine the rateable value of any building or land and the preson primarily 
liable for the payment of any property tax levied in respect thereof. Section 156 
provides that the Commissioner shall maintain a book to be called ‘_the assessment 
book 5 which book is to contain along other things a list of all lands and buildings. 
Therefore, the scheme of section 146 is that when the land is let and the tenant has 
built upon the land, there should be a composite assessment of tax upon the land 
and building taken together. IVe are further of opinion that in the case of such a, 
composite unit the primary liability of assessment of tax is intended to be on the 
lessor of the land under section 146 (2) (a) of the Act. It was objected by Mr. 
Khambatta that the appellant was only the lessor of the land and not of the building 
and so, the appellant cannot be held to be the lessor within the meaning of section 
146 (2) (a). We do not think that there is any merit in this objection. Section 
r.d 5 (3) of the Act FurnLh’s the key to the interpretation of section 146 (2) (a). 
In the context of section 146 (3) the lessor of the premises as mentioned in section 
146 (2) (a) must bo construed as to mean the lessor of the land on which the building 
has been constructed by the tenant. In this connection, reference should be made 
to section 147 which provides for an apportionment of responsibility for property 
tax when the premises assessed are let of sub-let." The language of tltis sub-scction 
suggests that the lessor of the land has the right of recovering from his tenant the 
amount of tax which he has paid in excess of the tax which the property is liable to 
S C J—-H 
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pay on the basis of the rent recovered by the lessor. It is also clear that the intention 
of the Legislature in fixing the primary liability of property tax upon the owner of 
the land in a case not falling under section 146 (3) of the Act is to facilitate the collec- 
tion of property tax. In the case of a monthly tenant who puts up a temporary 
shack or asbestos shed on the land and who may at any time terminate the lease at a 
short notice, it is not always possible for the Corporation to keep track of the lessee 
and to collect the property tax from him. It is not unreasonable therefore that 
in a case of this description the Legislature should impose the primary liability 
for the payment of the property tax upon the lessor of die land and to give him the 
right of recoupment under section 147. A similar view with regard to die interpre- 
tation of section 146 of the Act was expressed by a Division Bench of die Bombay 
High Court consisting of Chagla, C.J., and Shah, J. in Ramji Kesahvji’s case 1 . It was 
held by die learned judges in that case that where die owner of a land had leased it 
to a tenant for a period of one year and the tenant had put up a structure upon the 
land, the owner of the land was primarily liable to pay property tax together with 
the structure constructed thereon. Counsel on behalf of the appellant challenged 
the correctness of this decision, but for the reasons already expressed we hold diat 
the ratio of this decision is correct. 


We shall, however, assume in favour of the appellant that the meaning of section 
146 (2) of the Act is obscure and that it is possible to interpret it as dirowing die 
primary liability for payment of property tax upon the lessee who lias constructed a 
building on the land. Even upon that assumption we think that the view of the 
law expressed by the Bombay High Court in this case ought not to be interfered with. 
The reason is that in a case where the meaning of an enactment is obscure, the 
Court may resort to contemporary construction, that is the construction which die 
audiorities have put upon it by their usage and conduct for a long period of time. 
The principle applicable is “ optima legum interpres csl consuetudo ” 2 . In Chlson’s case , 
in dealing with the interpretation of section 3g of die Pawnbrokers Act, 1872, 
Stephen, J., said 


“ What weighs -with me very' gready in coming to the present conclusion is the 
practice of the Inland Revenue Commissioners for the past sixteen years. So 
long ago as 1874 this very point was decided by Sir Thomas Henry, for whose 
decisions we all have very great respect ; and the least diat can be said with 
regard to the case before him is that he pointedly called die attention of the com- 
missioners to the case — 'the learned magistrate having offered to state a case — an 
offer refused by the commissioner who by their refusal must be taken to have a 
acquiescd in the decision. That is a very strong contemporaneous exposition 
of the meaning of the Act.” 


The same principle was referred to by Lord Blackburn in Cyldc Navigation Trustees, v. 
Laird 4 . The question in dispute in that case was whether the Clyde Navigation 
Consolidation Act, 1858 (repealing eight prior Acts) imposed navigation dues on 
timber floated up the Clyde in logs chained together. From 1858 to 1882 dues had 
been levied on this class of timber without resistance from the owners, and some 
judges in the Court of Session suggested that this non-rcsistance might be considered 
in construing the statute. On this point Lord Blackburn said: 

“ I think that submission raises a strong prima facie ground for thinking that 
there must exist some legal ground on which they (the owners) could not resist. 
And I think a Court should be cautious, and not decide unnecessarily that there 
is no such ground. If the Lord President (Inglis) means no more than this when 
he calls it conlcmporanca exposilio of the statutes which is almost irresistible. I 
agree with him. I do not think that he means that cnjovment at least for any 
period short of that which gives rise to prescription, if founded on a mistaken 
construction of a statute, binds the Court so as to prevent it from giving the true 


3 - 

4 - 


(1891) j Q..B. 485, 489: 
8 A.G. 658, 670. 


1. (1954I 56 Bom.L.R. 1132. 
a. a Co.Rep. 81. 
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construction. If he did, I should not agree with him, for whom I know of no 
authority, and. I am not aware of any principle, for so saying.” 

In our opinion, the principle of contemporanea expositio applies to the present case, 
pie Act was passed m the year 1888 and there appears to be a practice followed by 
the Bombay Municipal Corporation for a very long time of treating the land and 
the building constructed upon it as single unit and charging the property tax upon 
the owner of the land m a case where the land is let for a period of less than one year 
to a tenant who has constructed a building thereon (See Ramji Kesahvji’s case 1 ). 

For the reasons expressed, we hold that there is no merit in this appeal which 
is accordingly dismissed with costs. 

V.M.K. * Appeal dismissed . 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present — S. M. Sikri, R. S. Bachawat and K. S. Hegde, JJ. 

Sheikh Abdul Rehman . . Appellant * 

v. 

Jagat Ram Aryan . . Respondent. 

J. & K. C institution, section. 51 (a) and J. & K. Representation of the People Act (IV of 

rg57), section. 47 (2) (a) — Scope requirement of making and subscribing an oath — 

Filing of signed oath forms, if amounts to subscribing the oath or affirmation before the 

Returning officer. 

The requirement of making and subscribing of oath or affirmation was inserted 
in section 51 (a) of the J. & K. Constitution by the Constitution Sixth Amend- 
ment Act, 1965. There is ground for believing that Narain Dass and Nikka 
Ram were not aware of this provision and for this reason they omitted to make or 
subscribe any oath or affirmation before the Assistant Returning Officer. 

Kahan Singh the Assistant Returning Officer was not conversant with these 
- instructions. He did not ask either Narain Doss or Nikka Ram to read the 
oath or to sign the oath form in his presence. But the breach of these instructions 
does not entitle them to say that they had made and subscribed the oath before 
* the Assistant Returning Officer when in fact they did not make or subscribe the 
oath before him. 

In the present case signed oath forms along with nomination papers were filed 
. with the Assistant Returning Officer on 23rd January,' 1967 before the date 
fixed for scrutiny. But this fact makes no difference. They neither made nor 
. subscribed the oath or affirmation before the Assistant Returning Officer as 
required by section 51 (a). On the date fixed for the scrutiny of nominations 
they were not qualified to be chosen to fill the scat in the Legislature under section 
51 (a) of the J. & K. Constitution and their nomination papers were liable to 
be rejected under section 47 (2) (a) of the J. & K. Representation of the People 
Act, 1957. 

Appeal under section 123 of the Jammu and Kashmir Representation of the 
People Act, 1957 from the Judgment and Order dated the 29th April, ig68 of 
the Jammu and Kashmir High Court in Election Petition No. 33 of 1967. 

R. jY. Bhalgotra and S. S. Khanduja, Advocates, for Appellant. 

R. K. Garg, S. C. Agarwal and D. P. Singh, Advocates of Mjs. Ramarnurthi & Co. 
and Miss S. Chakravarti , Advocate, for Respondent. - ’’ 

The Judgment of the Court was delivered by 

Bcchawal. J.— This appeal is directed against a judgment of a Single Judce of 
the High Court of Jammu and Kashmir dismissing an election petition for setting 


•C.A. Xo. 1557 of 1968. 


(1954) 56 Bom L R. 1132. 


nth February, ig 6 g. 
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aside the election of the respondent Jagat Ram Aryan to the Legislative Assembly 
of the State of Jammu & Kashmir from the Balidcrwah Scheduled Caste Assembly 
constituency. 

The last date for filing the nomination papers was 20th January, 1967. The 
date of scrutiny of nomination papers was 23rd January, 1967. The date of poll 
was 2 tst February, 1 967. The date of counting and declaration of result was 1st 
March, 1907* Several candidates filed their nomination papers from this consti- 
tuency. The candidates were (1) Jagat Ram An an, (2) Faquir Chand, (3) Narain 
Dass, (4) Nikka Ram, (5) Bhagat Ram, (6) Om Paikasli and (7) Swami Raj. 
Tire first five filed their nomination papers on 23rd January, 1967 before tire Assis- 
tant Returning Officer, Kalian Singh, a T» lisildar of Bhad< rwah. On scrutiny of 
tire nomination papers, the Returning Officer Abdul Gani accepted as valid the 
nomination papers of Jagat Ram and Faqufr Qiand and rejected tire nomination 
papers of the remaining candidates lor various reasons. At the poll the contest 
was between Jagat Ram, the congress candidate and Facquir Ghand, the National 
Conference candidate. Respondent Jagat Ram having secured larger number of 
votes was declared elected. 

Tire appellant, a voter in the constituency, filed the election petition for setting 
aside the respondent’s election on tire ground that the nomination papers of Narain 
Dass, Nikka Ram and Bhagat Ram were improperly rejected. The High Court 
found that tire nomination paper of.Bhagat Ram was properly rejected and tills 
finding is no longer challenged. 

The nomination paper of Nikka Ram was rejected on three grounds (1) he 
did not make and subscribe the oath or affirmation as required by section 51 («) 
of the Jammu & Kashmir Constitution; (2) he was not a member of a Scheduled 
Caste and (3) his fadrer’s name was not correctly shown in tire electoral rolls. 
Tire nomination paper of Narain Dass was rejected on two grounds: (1) he did not 
make and subscribe the oath or affirmation as required by section 51 (a) and (2) 
he was not a member of a Scheduled Caste. The High Court found that both 
Narain Dass and Nikka Ram were members of the Scheduled Caste “ Mcgh.” It 
also held that the error in the electoral roll with regard to the name ofNikka Ram s 
father was not a ground for rejecting his nomination paper having regard to section 
44 (4) of the J. & K. Representation of the People Act, 1957. The High Court also 
rejected the additional contention that Narain Dass had not made a deposit of 
Rs. 125 in conformity with section 45 (2) of the Act. All these findings are no 
longer challenged. 

The only point now in issue is -whether Narain Dass and Nikka Ram made and 
subscribed the oath or affirmation as required by section 51 (a) of the J. & K. 
Constitution. Section 5 1 (a) provides : 

“ A person shall not be qualified to be chosen to fill a seat in the Legislature 
unless he — ■ 

(a) is a permanent resident of the State, and makes and subscribes before 
some person authorised in that behalf by the Election Commission of India an 
oath or affirmation according to the form set out for the purpose in the fifth 
Schedule.” 

The Returning Officer and the Assistant Returning Officer were authorised 
in this behalfby the Election Commissionuf India by Notification No. 3/4 J- & K. 65 
as the persons before whom the oath or affirmation could be made and subscribed. 
The prescribed form of oath or affirmation to be made by a candidate of the State 
Legislature is : — • 

“ I, A. B., having been nominated as a candidate to fill a scat in the Legislative 
Assembly, (or Legislative Council) do snear in the name of God /solemnly affirm 
that I will bear true faith and allegiance to the Constitution of the State as by 
law established and that I will uphold tlie soverrignty and integrity of India.” 

Section 44 of the J. & K. Representation of the People Act, 1057 provides for 
presentation of nomination papers and prescribes certain requirements for a valid 
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nomination. Section 45 protides for deposits. Section 46 deals with notice of 
nominations and the time and place for their scrutiny. Section 47 (2) (a) reads: — • 

“ The returning officer shall then examine the nomination papers and shall 
decide all objections which may be made to any nomination, and may, cither on 
such objection or on his own motion, after such summary enquiry, if any, as he 
thinks necessary, reject any nomination on any of the following grounds: 

(a) that on the date fixed for the scrutiny of nominations the candidate 
either is not qualified or is disqualified for being chosen to fill the scat under any 
of the provisions of sections 51 and 69 of the Constitution and Part VI of this 
Act 51 

Form 2-A of the J. & K. Representation of the People (Conduct of election and 
election petition) Rules, 1957 prescribes the form of nomination paper for election 
to the legislative assembly. 

It is common case that along with their nomination papers both Narain Das 
and Nikka Ram filed oath forms signed by them. The appellant's case is that at 
the time of the presentation of their nomination papers both Narain Dass and Nikka 
Ram made oaths and signed tire oath forms in the presence of the Assistant Return- 
ing Officer. In support cf this case, the appellant 'examined Narain Dass, Nikka 
Ram, Abdul Qavum and Abdul Rehman. The respondent’s case is that Narain 
Dass and Nikka Ram did not mahe or subscribe any oath or affirmation before the 
Assistant Returning Officer, that the oath forms had been filled up and signed before 
they were presented to him and 'were not signed in his presence. In support of 
his case the respondent examined Kahan Singh, the Assistant Returning Officer, 
and Abdul Gani, the Returning Officer. The High Court accepted the respondent’s 
case. 

It should be remembered that the requirement of making and subscribing an 
oath or affirmation was inserted in section 51 (a) of the J. & K. Constitution by 
the Constitution Sixth Amendment Act, 1965. There is ground for believing that 
Narain Dass and Nikka Ram were not aware of this provision and for this reason 
they omitted to make or subscribe any oath or affirmation before the Assistant 
Returning Officer. 

Our attention was drawn to Instruction No. 7 (7) in Chapter II at page 19 cf 
the Handbook for Returning Officers, issued by the Election Commission, India, 
for General -Elections, 1967. The aforesaid instruction was as follows : — • 

“ The oath or affirmation has first to be made and then signed by the candidate 
before the authorised officer. It should be borne in mind that mere signing on 
the paper on which the form of oath is written out is not sufficient. The candi- 
date must make the oath N fore the authorised .officer. Accordingly Ire will ask 
- the candidate to read aloud the oath or affirmation in English or tire regional 
language and then to sign and date the paper on which the oath or affirmations 
written. In the case of illiterate persons who want to contest' elect ions, and who 
cannot properly make and subscribe the oath or affirmation the authorised officer, 
should read out the prescribed oath and ask the candidate to repeat the same and 
thereafter take his thumb -impression on the form on which the oath is printed or 
cvclostylcd in token of his hating subscribed the oath. The authorised officer 
should endorse on this paper that the oath or affirmation has been made and 
subscribed before the candidate on that day. He will immediately furniih to 
the candidate a certified copy thereof keeping a copy for year record. The candi- 
date will produce this copy as evidence before >ou at the time of scrutiny of nomi- 
nation papers. This copy will be gi\cn to the candidate forthwith without his 
applying for it, nor any fee be charged for it.” 

Kahan Singh the Assistant Returning Officer was not conversant with these instruc- 
tions. He did not ask cither Narain Dass of Nikka Ram to read the oath or to 
sign the oath form in his presence. But tire breach of these instructions does not 
entitled them to say that they had made and subscribed the path before the Assistant 
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Returning Officer when in fact they did not make or subscribe the oath before 
him. 


It is admitted by the appellant that the oath forms filed by Naiain Dass and 
Nikka Ram did not bear any endorsement of the Assistant Returning Officer stating 
that the oath or affirmation had been made and subscribed before him nor teas any 
certificate of such endorsement furnished to them. The absence of the endorsement 
on the oath forms tend to suggest that no oath or affirmation was made and sub- 
scribed by them before the Assistant Returning Officer. Neither Narain Dass nor 
Nikka Ram could produce before the Returning Officer, Abdul Gani any evidence 
of their making and subscribing the oath or affirmation. Abdul Gani gave them 
an opportunity to produce affidavits in proof of this fact but they did not file any 
affidavit or any other evidence before him. The appellant examined witnesses to 
prove that attempts were made to file such affidavits, but the High Court rightly 
rejected the testimony of these witnesses. The materials on the record corrobo- 
rate the testimony of Kalian Singh, the Assistant Returning Officer that Narain 
Dass and Nikka Ram did not sign the oath forms in his presence and did not make 
the oath or affirmation before him. Narain Dass and Nikka Ram were Jana 
Sangh Candidates. Abdul Qayum and Abdul Rthman were their party men. 
All of them were interested witnesses. Having regard to all the materials on the 
record it is impossible to prefer their testimony to that of Kalian Singh. In 
agreement with the High Court we hold that neither Narain Dass and Nikka Ram 
signed the oath forms before the Assistant Returning Officer nor did they make the 
oath or affirmation before him. 

On 23rd, January, 1967 both Narain Dass and Nikka Ram filed with the Assis- 
tant Returning Officer signed and filled up oath forms along with their nomination 
papers. Jn our opinion, this teas not sufficient compliance with the requirement of 
section 51 (a). 

■ In Pasupaii Nath v. Harihar Prasad 1 , this Court held that the nomination paper 
was liable to be rejected under section 36 (2) (a) of the Representation of the People 
Act, 1951 corresponding to section 47 (2) a) of the J. & K. Representation of the 
People Act, 1957 if the qualification required by Article 173 (a) of the Constitution 
corresponding to section 51 (a) of the J. & K. Constitution did not exist on the date 
of scrutiny of nominations. In that ease no signed oath form was attached to the 
nomination paper or filed before the date fixed for scrutiny. In the present case 
signed oath forms along with nomination papers were filed with the Assistant Return- 
ing Officer on 23rd January, 1967 before die date fixed for scrutiny. But this fact 
makes no difference. They neither made nor subscribed die oath or affirmation 
before the Assistant Returning Officer as required by section 51 (c). On the date 
fixed for the scrutiny of nominations they were not qualified to be chosen to fill the 
seat in the Legislature 'Under section 51 (a) of the J. & K. Constitution and their 
nomination papers were liable to be rejected under section 47 (2) (a) of the J. & K. 
Representation of the People Act, 1957. 

In the result, die appeal is dismissed. There will be no order as to costs. 

V.M.K. Appeal dismissed. 


.1. (1968) 2 S.C-J. 629 : A.I.K. 1968 S.C. 1064. 
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P.B. MAVJI V. J.M. KALAJI (Miller, /.). 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present — Mr. M. Hidayatullah, Chief Justice and G. K. Mitte'r, J. 

Patel Bhuder Mayji, etc. . . Appellants * 

v. 

Jat Mamdaji Kalaji (dead) by his legal representatives etc. . . Respondents. 

Saurashtra Land Reforms Act (XXV of 1951) and Saurashlra Agricultural Debtor's Relief 
Act (XXIII of 1954) — Object — • Change in the relationship between the Girasdar and 
tenants — Rights of debtors and creditors — Scaling down of debts and restoration of properly 
to debtors — Occupancy Certificates given to the mortgagees, if extinguish the title of the 
mortgagors (debtors). 

The main question for determination is whether the debtors had lost all their 
interest in the lands mortgaged by reason of the operation of the Saurashtra 
Land Rf forms Act XXV of 1951 and as such were not competent to make an 
application under the Saurashtra Agricultural Debtors Relief Act, 1954. 

The object of the Land Reforms Act, as is the improvement of the land revenue 
administration and putting an end to the Girasdari system and granting of occu- 
pancy rights to the Girasdars and/or their tenants, whereas the Debtors Relief 
Act governs the rights of the debtors and creditors inter se inter alia by scaling down 
the debts and providing restoration of their property to debtors. The rights of 
the debtors in this case were not extinguished under the land R< forms Act and 
it was open to the Court exercising jurisdiction under the Debtors Relief Act to 
scale down the debt and provide for restoration of the land in possession of the 
mortgagees to the mortgagors on taking fresh accounts between the parties and 
directing payments by one party to the other as has been done in this case. The 
fact that they had all along paid the revenue and other dues to the State, if any, 
would not clothe them with the right of the tenants. Under section 76 (c) of 
the Transfer of Property Act a mortgagee in possession must, in the absence of a 
contract to the contrary, out of the income of the property, pay the Government 
revenue, all other charges of a public nature and all rent accruing due in respect 
thereof during such possession. But even if they could not meet the revenue and 
other State dues out of the income and paid the same out of their own pockets 
in order to save the security, the mortgagees were only entitled under section 72 
( b) of the Transfer of Property Act to add the amount to the mortgage money. 
They could not by paying such rent or revenue acquire a title in derogation of 
the rights of the mortgagors and the payments, if any, are to be taken into account 
when the mortgagors seek to redeem the property. That apart it has not been 
shown that the debtors were awarded any compensation in respect of the Lhalsa 
lands given in mortgage to the appellants. The occupancy certificates, if any, 
given by the Special Mamlatdar to the appellants cannot under the provisions 
of the Land Reforms Act extinguish the title of the mortgagors. 

Appeals by Special Leave from the Judgment and Order, dated the 28th 
April, 1965 of the Gujarat High Court in Civil Revision Applications Nos. 88 and 93 
of 1961. 

P.B. Pa'.wari, Senior Advocate (K.L. Halhi, Advocate of Mfs. Haihi & Co., 
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an d 93 of 1961. As tlie questions involved in both the applications were the same, 
the High Court delivered the main judgment in Civil Revision Application Ho. 88 of 
1961 and referred to the same in its judgment in Civil Revision Application No. 93 
of 1961. The two applications in die High Court arose out of certain proceedings 
under the Saurashtra Agricultural Debtors Relief Act. The applicants before the 
High Court and die appellants before this Court weie mortgagees in possession of 
certain lands belonging to die debtors who are now represented by die respon- 
dents. The main question before the High Court was and before us is. whetherthe 
debtors had lost all their interest in die lands mortgaged by reason of the operation 
of the Saurashtra Land Reforms ActXXVof 1951 and as such were not competent 
to make an application under die Saurashtra Agricultural Debtors Relief Act, 1054. 
Hereinafter the two Acts will be referred to as the Land Reforms Act and the Debtors 
Relief Act. 

It is not necessary to deal separately with the facts in the two appeals as the 
course of proceedings in both cases •were similar giving rise to common questions of 
law. We therefore propose to take note of the facts in Civil Revision Applica- 
tion No. 88 of 1961. The creditors, appellants before us. is ere in possession of 
die properties — die subject matter of litigation, under two mortgage deeds of a 
Sam vat years 1907 and 1999. The first mortgage was for Rs. 991 and the second 
for Rs. 1,0 1 1. Tlie morgages were with possession and the mortgagees have been 
appropriating the income of die usufruct there of for the last 50 veal's. There is 
nothing to show "whether they were under a liability under the documents of mort- 
gage to pay die revenue and odicr dues to die S<ate but there is no dispute that dicy 
have been doing so for many years past. The lands were situate in Bajana State with 
its own peculiar land tenure system known as the Girasdari sjstcm. 

The Land Rf forms Act which come into force on 23rd July. 1951 purported to 
effect important and far reaching changes in die said systc m. The Preamble to die 
Act shoe vs that its object was “ the improvement of land revenue administration and 
for ultimately putting an end to the Girasdari systc m and the regulation of die 
relationship between the Girasdari and their tenants, to enable the latter to become 
occupants of the land held by them and to provide for the pa} jaunt of compensation 
to the Girasdars for the extinguishment of dvir rights. It will be noted at once 
that the Act aimed at regulating the relationship of persons in die position of land- 
holders and their tenants and to enable die tenants to become the real owners of 
the soil under direct tenancy from the State. It was not meant to extinguish or 
affect die rights of die landholders -as mortgagors unless the persons in occupation 
had become tenants either by contract or by operation of law. 

The Act came into force in the whole of Saurashtra area of die State of Gujarat. 
Under section 2 (15) ‘Girasdar’ meant any talukdar, bhagdar, bhajat, cadet or 
mal girasia, etc. Under section 2 (13) ‘estate’ meant all land of whatever descrip- 
tion held by a Girasdar including uncultivable waste whether used for die purpose 
of agriculture or not and ‘Gharkhcd’ meant any land reserved by or allotted to a Gir- 
asdar before die 20th May, 1 950 or for be ing euldvated personally and in his personal 
cultivation. A tenant under section 2 (30) meant an agriculturist who held land on 
lease from a Giiasdar ora person claiming through him and included a person who 
was deemed to be a tenant under the provisions of the Act. Under section 3 the 
provisions of the Act were to have effect notwithstanding anything inconsistent there- 
with contained in any other law for the time bring in force. Section 4 provided that 
“ all land of whatever description held by a Girasdar Is and shall continue to. be 
liable to die payment ofland revenue-to the State of Gujarat.” Section 5 classified 
Girasdars according to the measure of tin ir holding and under clause (c) thereof a 
Girasdar was to belong to class Cif the total area of agricultural land comprised in his 
estate did not exceed Ac. 120-00. Section 6 (1) of the Act laid down diat any person 
who was lawfully cultivating any land belonging to a Girasdar was to be deemed for 
the purposes of the Act to be the tenant i f he w as not a member of thcGirasdar’s family 
or a servant on wages pas-able in cash or in kind, etc., or a mortgagee in possession. 
The 'Exp \<xna t ton to the -sub-section however shows diat a person who was otherwise 
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deemed to be a tenant was not to cease to be such only on the ground that he was a 
mortgagee in possession. Under section 19 it was open to any Girasdar to apply to 
the Mamlatdar for the allotment to him of land for personal cultivation within a 
certain fixed time. Such application had to be made in a specified form giving the 
prescribed particulars. The applicant had to show inter alia , the area and location 
of the land in respect of which the allotment was prayed for, the right under which he 
claimed the land and full particulars of his estate as also the area of khalsa land, if any 
in his possession. Under 20 of the Act it was for the Mamlatdar to issue notice to 
the tenant or tenants concerned on receipt of an application under section 19 and 
make an enquiry in the prescribed manner after giving the parties an opportunity of 
'being heard. After such inquiry the Mamlatdai teas required to pass an order 
making an allotment to the Girasdar of such land as may be specified in the order 
and tliis was to be followed by the issue of an occupancy certificate to a Girasdar in 
respect of his Gharkhed and the land, if any, allotted to him under the section. 
Under sub-section (4) no Girasdar was to obtain possession of any land held by a 
tenant except in accordance with the order under the section. Section 24 laid down 
the total area of the holding which a G class Girasdar could be allotted for personal 
cultivation. Sub-section (2) of the section provided that a C class Girasdar could 
not be allotted any kkaisc land if it teas held by a tenant. Chapter V containing 
sections 31 to 41 provided for acquisition of occupancy rights by tenants and section 
31 laid down the consequences which were to ensue in the wake of grant of occupancy 
certificates. A tenant -who was granted such a certificate was to be free of all relations 
and obligations as tenant to the Girasdar. The Girasdar in his turn was to be 
entitled to receive and be paid compensation as provided in the Act. Under section 
36 the right, title and interest of the Girasdar in respect of an occupancy holding 
''■'ere to be deemed to have been extinguished on the payment by the Government of 
the last instalment of compensation. The functions of a Mamlatdar arc laid down 
in section 46 of the Act. It was for him to decide inter alia what land should be 
allotted to a Girasdar for personal cultivation and to make such allotment 
to decide whether a person was or was not a tenant, to determine whether a tenancy 
shall be terminated under section- 12 and many other matters. Under section 51 
an appeal lay to the Collector against any order of the Mamlatdar. 

The above analysis of the relevant provisions of the Land R< forms Act amply 
demonstrate the manner in which a change was to be brought about in the relation- 
ship between the Girasdar and his tenants and the rights which they were respectively 
to acquire under the orders of the Special Mamlatdar. The said officer had no 
jurisdiction to terminate any rights under mortgage. 

The full text of the order of the Mamlatdar on the application of the Girasdars 
(the respondents to the appeal) is not before us. The copy of the order on the 
respondents 3 application marked Exhibit 8/1 bearing date 16th January, 1964 "'as 
handed over to us. It appears therefrom that the Girasdar was allowed to keep as 
Gharkhed certain lands by paying six times the assessment in the treasury but with 
regard to section Nos. 684 and 685 (the lands given to the mortgagees) the same were 
held by the Mamlatdar to be khalsa and full assessment thereof was ordered to be 
taken. The Mamlatdar further noted that there was no need to grant any occu- 
pancy rights. 

On 2nd Ala}’-, 1055 the respondents applied for adjustment of their debt to 
the Civil Judge' exercising iurisdiction under the Debtors Relief Act. The creditors 
relied on the order of the Special Mamlatdar declaring the lands as khalsa as forti- 
fied by the decision of the Bhayati Court of Bajana State. It was contended that 
the lands having been declared khalsa the debtors had lost their rights therein. 
Reliance teas also placed om Forms 7 and 8 by Counsel for the appellants to show 
that his clients had acquired proprietary rights in the said khalsa lands. According 
to ifoe Civil Judge the judgment of the Bhayati Court had merely decided that the 
Bajana State had no title or interest in the land in question and that the Jats Mul- 
Girasdars were independent proprietors thereof, .The Judge howeverTejnarkcd that 

5 C J— 12 
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it was not for the Special Mamlatdar to decide any question as to title and he had 
merely ordered recovery of full assessment from the persons in actual possession and 
this in no way vested any title in the creditors. In the result the Civil Judge directed 
the restoration of die lands to the debtors subject to certain limitations and conditions. 

The creditors went up in appeal to the Assistant Judge, Surcndranagar. There 
it was contended on their behalf diat the mortgages had been extinguished by the 
tide of the paramount power and on the date of the application under die Debtors 
Relief Act dierc was no subsisting mortgage between diem and the respondents. 
Reliance was placed on die decision of the Special Mamlatdar declaring the land to 
be hhdsa land as extinguishing the mortgages by forfeiture of the land to the State. 
The Assistant Judge dealt with die question at some length and came to die conclu- 
sion that the mortgages had not been extinguished and not being tenants within the 
meaning of section 6 die creditors could not have got an occupancy certificate 
in respect of die lands in their possession. He further stressed on the decision of 
the Special Mamlatdar to show that only the liability for the full assessment of 
the lands was indicated without any disturbance to the rights inter se between the 
mortgagors and the mortgagees. Dealing with the question of the advances made 
and the amounts still due to the creditors, it was ordered that the debtors should pay 
Rs. 1,698 in twelve yearly instalments and the award was directed to be modified 
accordingly. 

The matter was then taken up by way of Civil Revision to the High Court of 
Gujarat. The High Court arrived at the following conclusions : — 

(a) The decision of the Bhayati Court merely declared that the State was 
entitled to recover taxes of various kinds from the lands in possession of tenants or 
mortgagees. There was no decision that the lands in possession of the mortgagees 
•were confiscated to the State. 


(6) The Special Mamlatdar rejected the application of the debtor and direc- 
ted the lands in possession of the different creditors to be treated as Government 
lands as according to him the decision of the Bhayati Court amounted to a forfei- 
ture of the lands by the Bajana State. 

(c) It was not necessary to test the correctness of the decision of the Special 
Mamlatdar as in view of the provisions in the Debtors Relief Act which was an 
Act subsequent to the Land Reforms Act the provisions of the latter Act were to 
prevail. 

In the result the High Court affirmed the order of the Assistant Judge in appeal 
directing possession to be handed over to the debtors. 

Before us great stress was laid on the decision of the Special hlamlatdar and 
it was argued that subject to any appeal from his order his decision was bind- 
ing on the parties and not having gone up in appeal from the order of the Special 
Mamlatdar the "debtors could not be allowed to agitate their rights to the lands 
ignoring the said order. We have not before us the full text of the order of die 
Special Mamlatdar relied on by the appellants nor are we statisfkd from copies of 
Form 7 prescribed under Rulc8i of the Rules promulgated underthe Land Reforms 
Act that there was any adjudication of the rights of the debtors and the creditors 
inter sc. In our view all th3t the Special Mamlatdar decided and had jurisdiction 
to decide Under the Act was, whether the debtors could be given occupancy certi- 
ficates or allotted any land Gbarhhcd and the Special Mamlatdar merely ordered 
that the lands being khalsa full assessment had to be taken in respect of them and 
there was no need to grant occupancy rights. In order to get such Occupancy rights 
the creditors had to show that they had become tenants which obviously they could 
not be under the provisions of section 6 of the Land Reforms Act, The fact that 
they had all along paid the revenue and other dues to the State, if any, would not 
clothe them with die right of the tenants. Under section 76 (e) of the Transfer 
of Property Act a mortgage*; in possession must, in the absence of a contract to the 
contrary, out of the income of the property, pay the Government revenue, all other 
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charges of a public nature and all rent accruing due in respect thereof during such 
possession. We do not know whether there was a contract in the contrary and 
whether the mortgagors had covenanted to pay the rent and the revenue. But 
even if they could not meet the revenue and other State dues out of the income and 
paid the same out of their own pockets in order to save the security, the mortgagees 
were only entitled under section 72 (6) of the Transfer of Property Act to add the 
amount to the mortgage money. They could not by paying such rent or revenue 
acquire a title in derogation of the rights of the mortgagors and the payments, if 
any, are to be taken into account when the mortgagors seek to redeem the 
property. 

That apart, it has not been shown to us that the debtors were awarded any 
compensation in respect of the khalsa lands given in mortgage to the appellants. 
The occupancy certificates, if any, given by the Special Mamlatdar to the appellants 
cannot under the provisions of the Land Reforms Act extinguish the title of the 
mortgagors. Whether the mortgagors as C class Cirasdars can be allowed to retain 
land in excess of the limits specified in the Act and whether as a result of the resto- 
ration of the lands to them by the award such limitwill be exceeded in this case, are 
not questions for us to consider. The right of the mortgagors not being extinguished 
under any provision of law to which our attention was drawn, no fault can be found 
with the award as finally modified by the judgment of the Assistant Judge and effect 
must be given thereto. In our view, it is not necessary' to consider the point can- 
vassed at length before the High Court and dealt with in the judgment of the said 
Court as to whether the provisions of the Debtors Relief Act over-ride those in the 
Land Reforms Act. The object of the two Acts are different. The object of the 
Land Reforms Act, as already noted is the improvement of the land revenue adminis- 
tration and putting an end to the Girasdari system and granting of occupancy 
rights to the Girasdars and/or their tenants, whereas the Debtors Relief Act 
governs the rights of the debtors and creditors inter se inter alia by scaling down the 
debts and providing for restoration of their property to debtors. In our view, the 
rights of the debtors in this case were not extinguished under the Land Reforms 
Act and it w r as open to the Court exercising jurisdiction under the Debtors Relief 
Act to scale down the debt and provide for restoration of the land in possession 
of the mortgagees to the mortgagors on taking fresh accounts between the parties 
and directing payments by one party to the other as has been done in this case. 

The appeals therefore fail and are dismissed with costs. 

V.M.K. Appeal dismissed. 
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largest shareholder, the Union Government had the power to nominate the com- 
pany's directors. Even so, being registered under the Companies Act and governed 
by the provisions of that Act, the company is a separate legal entity and cannot be 
said to be either a Government Corporation or an industry run by or under the 
authority of the Union Government. 

At the material time there were two rival -workmen’s unions in the company, 
the Praga Tools Employees’ Union and the Praga Tools Corporation Mazdoor 
Sabha (hereinafter referred to as the union and the sabha respectively). On ist 
July, 1961 a settlement was arrived at between the company and the said union 
under which the workmen infer a't'a agieed to observed industrial truce for a period 
of three years and not to resort to strikes, stoppage of work or go-slow tactics. 
On 10th December, 1962 the company and the said union entered into a supple- 
mentary settlement under which the company agreed not to retrench ‘or lay-off 
any of the workmen during the said period of truce on an assurance from the said 
union of co-operation and w i lli n gness of the workmen to carry out alternative tasks 
assigned to them even if they were in a slightly lower cadre without loss of emolu- 
ments. The said two settlements were arrived at and recorded in the presence of 
the Commissioner of Labour under sections 2 (p) and 18 (1) of the Industrial Dis- 
putes Act, 194.7 and were to be in force as aforesaid until ist July, 1964. On 20th 
December, 1963, however, the company entered into an agreement with the said 
union to winch the said sabha was not a party. Tire agreement recited that there 
were several disputes between the company and the union and that some of them 
■were the subject-matter of conciliation proceedings and some were pending arbitra- 
tion or adjudication. Clause (1) provided that the said agreements dated ist 
July, 1961 and 10th December, 1962 to the extent that they were inconsistent with 
this agreement would stand automatically repealed or modified by this agreement. 
Clause (6) stated that there was an immediate, unavoidable need for reducing sub- 
stantially the overhead expenditure of the company and for effecting economy and 
therefore notwithstanding the agreement dated 10th December, 1962 “both the 
parties have prepared a list of the categories and persons who would be retrenched 
after careful consideration.” The said list was attached to the agreement as 
Annexure VI. Clause (6) also provided that the agreement dated 10th December, 
1962 stood modified so as to allow the said retrenchment to take place immediately 
in accordance with law. The clause further provided that in order to mitigate 
the consequences of the proposed retrenchment the company had evolved a scheme 
of voluntary retirement -with terminal benefits superior to those provided under the 
Industrial Disputes Act, but the scheme of voluntary retirement would be available 
to the workmen only for a period of 10 days from the date of the agreement. It 
further provided that the company and the said union had agreed that an attempt 
would be made to rehabilitate the retrenched persons by helping them to obtain 
alternative employment and the company had for the purpose contacted public 
sector and other industries and in particular the Heavy Engineering Corporation, 
Ranchi for absorption as far as possible of the retrenched personnel. The- effect 
of this agreement was to enable the company, notwithstanding the two earlier 
settlements,. to carry out retrenchment of 92 workmen mentioned in Annexure VI 
thereto with effect from ist January, 1964. 

Respondent 1 and 40 other workmen thereupon filed a writ petition under 
Article 226 in the High Court of Andhra Pradesh challenging the validity of the 
mid agreement impleading therein the company, the said union and the Regional 
Assistant Commissioner as respondents. The petition claimed a writ of mandamus 
or an order in the nature of mandamus or any other order or direction restraining the 
respondents to implement or enforce the said agreement. The writ petition was 
m the first instance heard by a learned Single Judge of the High Court before -whom 
the workmen raised the following contentions; (1) that the said agreement dated 
2o?h December, 1963 was invalid as it was entered into by the union in collusion 
with the company and was in violation of the said two earlier settlements, (2) that 
mere could be no industrial dispute within the meaning of section 2 ( k ) of the 

Act .as the said two earlier settlements, not having been terminated under section 
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x 9 ( 2 )j were in force, that therefore there could not be a valid conciliation under 
section 12 and accordingly the fact of the Conciliation Officer having signed the 
impugned agreement gave no binding force to it, (3) that the retrenchment of the 
92 workmen was illegal and void as it was in breach of section 25 (/) inasmuch as 
no notice thereof was given to the appropriate Government, and (4) that the com- 
pany being under the management of the Union Government, the appropriate 
Government in regard to the dispute was the Central Government and not the State 
Government and consequently the impugned agreement ■which was signed by the 
Conciliation Officer appointed by the State Government was not valid and no 
retrenchment could validly be effected under the force of such agreement. 

The learned Single Judge negatived these contentions holding that the company 
was neither an industry run by or under the authority of the Union Government 
nor under its management but being a company registered under the Companies 
Act the appropriate Government was the State Government. He also held that 
there was no proof of the said union having entered into the impugned agreement 
in collusion with the company. He further held that the union by its letter dated 
5th April, 1963, had raised an industrial dispute and had thereby requested tlat 
the question of retrenchment should be settled between the parties, that the said 
dispute with the consent of the company and the union was brought for conciliation 
before the Conciliation Officer and that the impugned agreement, having been 
brought about in the course of the said conciliation proceedings, was binding on all 
workmen including the petitioners in the writpetition despite the fact that they were 
members of the Sabha and not of the Union. In this view the learned Single Judge 
held that it was not necessary for him to decide the preliminary objection raised by 
the company that no writ petition for a mandamus could lie against it. He dismissed 
the writ petition on merits on the basis of the aforesaid findings given by him. 28 
out of the said 41 workmen who had filed the writ petition filed a Letters Patent 
Appeal against the said judgment. The Division Bench of the High Court which 
heard the appeal held; (1) that since the dispute relating to the company’s right to 
retrenchment was already settled under section 18 (1) by the said supplementary 
settlement of 10th December, 1962. no industrial dispute could be said to exist 
or arise until the said settlement was duly terminated under section 19 (2), that there- 
fore there could be no valid conciliation proceedings in respect of the question of 
retrenchment and that die impugned agreement permitting the company to retrench, 
though it bore the signature of the Conciliation Officer, was not a valid agreement; 
(2) that so long as the earlier settlements were not terminated they held the field, 
and (3) that the said letter dated 5th April, 1963 relied on by the learned Single 
Judge as having raised an industrial dispute regarding retrenchment did not in 
fact contain or raise any such question. The Division Bench held that die said 
letter raised only the question of revision of wage-structure and other demands 
but not die question of retrenchment. The letter of 29th July, 1963 of die Concilia- 
tion Officer to the company relied on by the company also referred to die demands 
contained in the said letter of 5 th April, 1963, namely, the revision of wage-structure 
dearness allowance, promotion and other matters, but not the question of the com- 
pany’s right of retrenchment. The Division Bench therefore held diat there was 
nothing on record to show that retrenchment was the subject-matter of any concilia- 
tion before the conciliation officer and therefore any agreement conferring on the 
company the right to retrench so long as the said earlier settlements were not ter- 
minated.' ivas invalid in spite of the Conciliation Officer having given his assent to 
and affixed his signature on it. The learned Judges, however, held diat the com- 
pany being one registered under the Companies Act and not having any statutory 
duty or function to perform was not one against which a writpetition for a mandamus 
or any other 'writ could lie. No such petition could also lie against die conciliation 
officer as on the facts of the case that officer did not have to implement the impugned 
agreement. The Division Bench, however, held diat though the wtit petition was 
not maintainable it could grant a declaration in favour of three workmen, namely, 
appellants 6, 16 and 25 before it, that the impugned agreement was illegal and void 
and dismissed the writ petition subject to the said declaration. The company dial- 
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lengcs in this appeal by Special Leave the validity of this judgment making such 
a declaration. 

Thus the only question which arises in this appeal is whether in the view that 
it took that the writ petition was not maintainable against the company the High 
Court could still grant the said declaration. 

In our view the High Court was correct in holding that the writ petition filed 
under Article 226 claiming against the company mandamus or an order in the nature 
of mandamus was misconceived and not maintainable. The writ obviously was 
claimed against the company and not against the Conciliation Officer in respect of 
any public or statutory duty imposed on him by the Act as it was not he but the 
company who sought to implement the impugned agreement. No doubt. Article 
226 piovides that every High Court shall have power to issue to any peison or autho- 
rity orders and -writs including writs in the nature of habeas corpus , mandamus, etc. 
or any of them for the enforcement of any of the rights conferred by Part III of 
the Constitution and for any other purpose. But it is well understood that a 
mandamus lies to secure the performance of a public or statutory duty in the perfor- 
mance of which the one who applies for it has a sufficient legal interest. Thus, an 
application for mandamus will not lie for an order of re-instatement to an office which is 
essentially of a private character nor can such an application be maintained to secure 
performance of obligations owed by a company towards its workmen or to resolve 
any private dispute. [See Sohan Lai v. Union of India 1 ]. In Regina v. Industrial 
Court and others-, mandamus was refused against the Industrial Court though set up 
under the Industrial Courts Act, 1919 on the ground that the reference for arbitra- 
tion made to it by a Minister w'as not one under the Act but a private reference. 
“ This Court has never exercised a general power ” said Bruce, J. in R. v. Lewisham 
Union 3 , “ to enforce the performance of their statutory duties by public bodies on 
the application of anybody who chooses to apply for a mandamus. It has always 
required that the applicant for a mandamus shoud have a legal and a specific right to 
enforce the performance of those duties ”. Therefore, the condition precedent for the 
issue of mandamus h that there is in one claiming it a legal right to the performance of a 
legal duty by one against whom it is sought. An order of mandamus is, in from, a 
command directed to a person, Corporation or an inferior tribunal requiring him or 
them to do a particular thing thirein specified which appertains to his or their office 
and is in the nature of a public duty. It is, however, not necessary that the person or 
the authority on whom the statutory duty is imposed need be a public official or an 
official body. A mandamus can issue, for instance, to an official of a society to compel 
him to carry out the terms of the statute under or by which the society is constituted 
or governed and also to companies or Corporations toicarry out duties placed on them 
by the statutes authorising their undertakings. A mandamus would also lie against a 
company constituted by a statute for the purposes of fulfilling public responsibili- 
ties Gf. Halsburfs Laws of England (3rd Edn.), Vol. II, page 52 and onwards]. 

The company being a hon-statutory body and one incorporated under the 
Companies Act there was neither a statutory nor a public duty imposed on it by a 
statute in respect of which enforcement could be sought by means of a mandamus, nor 
was there in its workmen any corresponding.legal right for enforcement of any such 
statutory or public duty. The High Court therefore, was right in holding, that no 
writ petition for a mandamus or an order in the nature of mandamus could lie against 
the company. 

The grievance of the company, however, is that though the High Court held 
rightly that no such petition was maintainable, it nevertheless granted a declara- 
tion in favour of three of the said workmen, a declaration which it could not issue 
once it held that the said -writ petition was misconceived. The argument was that 
such a declaration, if at all, could only issue against public bodies or companies or 
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Corporations setup or controlled by statutes in respect of acts done by th em contrary 
to or in breacli of the provisions of such statutes. If a public authoritv purports 
to dismiss an employee otherwise than in accordance with mandatory procedural 
requirements or on grounds other than those sanctioned by the statute the Courts 
would karc jurisdiction to declare its act a nullity. Thus, where a Hospital Services’ 
Board dismissc d a clerk lor reasons not authorised by the relevant conditions of service 
a declaration teas grantc d to the applicant by the House of Lords. [Me. Chelland v. 
North mi Ireland General Healia Seri ices Beards 1 2 ]. Even ■where the statutory power of 
dismissal is not made subject to express procedural requirements or limited to 
prescribe grounds Courts have granted a declaration that it teas invalidly exercised 
if the authority has failed to observe rules of natural justice or has acted capriciously 
or in bad faith or for impliedly unauthorised purposes. [See Ridge v. Raldioin- 
and Short v. Poole Corporation 3 J. Declarations of invalidity have often betn founded 
on successful assertions that a public duty has not been complied with. [See 
Atlomtj -General v. St. Ivs R.D.C. 4 . It is, therefore, fairly clear that such a declaration 
can be issued against a person or an authority 01 a Corporation -where the impugned 
act is in violation of or contrary to a statute under which it is set up or governed or a 
public duty or responsibility imposed on such person, authority or body by such 
a statute. 


The High Court however, relied on two decisions of this Court ns justifying it to 
issue the said declaration. The two decisions are Bidi Bidi, Leaves and Tobacco 
Merchants’ Association v. The State of Bombay 5 , and A.B.Abdull.adirv. The Sla’e of Kerala 6 
But neither of these two decisions is a parallel case which could be rclkd on. In the 
first case, the declaration was granted not against a company, as in the present case, 
but against the State Government and the declaration was as regards the invalidity 
of certain clauses ofa notification issued by the Government in pursuance of power 
under section 5 of the Minimum Wages Act, 1948 on the ground that the said 
clauses were bc\ ond the pun itw of that section. In the second case also, certain 
rules made under the Cochin Tobacco Act of 1081 (M.E.) and the Travancorc 
Tobacco Regulation of 1087 (M.E.) were declared void kab initio. These cases 
were therefore not cases where writ petitions were held to be not maintainable as 
having been filed against a company and despite that fact a declaration of invalidity 
of an impugned agrement having been granted. In our view once the writ peti- 
tion was held to be misconceived on the ground that it could not lie against a com- 
pany which was neither a statutory company nor one having public duties or res- 
ponsibilities imposed on it by a statute, no reliefby way of a declaration as to invalidity 
of an impugned agreement between it and is employees could be granted. The 
High Court in these circumstances ought to have left the workmen to resort to the 
remedy available to diem under die Industrial Disputes Act by raising an industrial 
dispute thereunder. The only course left open to the High Court was therefore to 
dismiss it. No such declaration against a company registered under the Companies 
Act and not set up under any statute or having any public duties and responsibilities 
to perform under such a statute could be issued in writ proceedings in respect of an 
agreement Much was essentially ofa private character between it and its workmen. 
The High Court, therefore, was in error in granting die said declaration. 

The result is that the appeal must be allowed and the said declaration set aside. 
In the circumstances of the case we make no order as to costs. 

S.V.J. Appeal allowed. 


1 . C*9S7l 1 W.L.R. 594- 

2. (1964) A.C. 40. 

3. (igsS) Ch. 65 at pp. go to at. 

4. (i960 1 Q.-B. 3G6. 


5. (1962) 1 S C.R. (Supp.) 381. 

6. (1962) s S.C.R. (Supp.) 74 j : ( lgS3 ) 
O.U.J. /5* 
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MOHD. ISMAIL V. NANNEY LAL ( Mitter , J.). 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) • . 

Present : — Mr. M. Hcdayatuelah, Chief Justice, J. C. Shah, V. Ramaswami, 
G. K. Mutter and A.N. Grover, JJ. 

Mohd. Ismail . . Appellant * 

v. 

Nanney l* 2 ®- • . . Respondent. 

Uttar Pradesh ( Temporary ) Control of Rent and Eviction Act {III of 1947), sections 3 (3) 
' and j-F— Scope— Suit for eviction — Permission to institute — State Government cancelling 
- the permission given by the Commissioner-Suit, if becomes incompetent — Judicial process. 

The question for determination is -whether a suit for eviction of a tenant by a 
landlord, after obtaining the permission of the Commissioner under sub-section (3) 
of section 3 of the'Uttar Pradesh (Temporary) Control of Rent and Eviction Act, 
1947 becomes incompetent on the making of an order by the State Government 
under section 7-F cancelling the permission to sue given by the Commissioner. 
Held, that once a suit is validly instituted it must take its course and the 
decree passed therein must be given effect to unless the -words of the statute 
render the decree inexecutable or liable to re-opening in a proper case on 
grounds mentioned in the statute. It was pointed out by this Supreme Court 
in Bhagwan Das’ s case, C.A. No. 1617 of ig 58 dated 27th September, 1968, 
that the Legislature had provided for a decree for eviction of a tenant passed before 
the commencement of the Act liable to be rendered in executable unless it was 
based on any of the grounds mentioned in sub-section (3). The Legislature might, 
if so advised, have provided for a similar result in a case where the State Govern- 
ment had revoked the permission to sue granted by the Commissioner. It would 
make a mockery- of the judicial process if it were to be held on the language of the 
sections as they stand at present, that irrespective of a decree being passed by. the 
trial Court being upheld in appeal by the High Court or by this Court, the order 
of the State Government would nullify all proceedings. 

Appeal by Special Leave from the Judgment and Order, dated the 13th 
December, 1968 of the Allahabad High Court in Second Appeal No. 3474 of 1963. 

JP. Goya!, GAP. IVantoo and V.C. Parashar, Advocates, for Appellant. . 

KP. Gupta, Advocate, for. Respondent. 

The Judgment of the Court was delivered by 

Mitter, J. — The question in this appeal by Special Leave is, whether a suit for 
eviction of a tenant by a landlord, after obtaining the permission of the Commissioner 
under sub-section (3) of section 3 of the Uttar Pradesh (Temporary) Control of 
Rent and Eviction Act, 1947 becomes incompetent, on the making of an order by 
the State Government under section 7-F cancelling the permission to sue given by 
the Commissioner. ' 

The relevant facts for disposal of this appeal arc as follows. The respondent- 
landlord obtained permission of the District Magistrate to file a suit for eviction against 
the appellant under section 3 (1) of the Act on 29th May, 1961. The tenant w< nt 
up to the Commissioner of Agra Division under section 3 (2) of the Act. On 26th 
July, 1961, the Commissioner dismissed the revision application. The tenant thm 
filed a further revision application to the State Government under section 7-F of 


* C.A. No. 263 or ig6g. 
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the Act. Before the disposal o'f the last revision application, the landlord filed a suit 
for ejectment on 18th January, J962, in the Court of the Munsif, Etah in pursuance of 
the permission given by the Commissioner. On 16th June, 1962, the State Govern- 
ment set aside the order of the Commissioner and revoked the permission granted to 
the landlord. The suit was dismissed by the Munsif of Etah on 1 7th November, ig62. 
The Civil Judge of Etah allowed the appeal of the landlord on 28th September, 
1963. The tenant went up in Second Appeal to the High Court. On 13 th Deccm : 
ber, 1 968, a learned single J udge of the Allahabad High Court dismiss! d the tenant’s 
appeal following a judgment of this Court in Bhagwan Dasv. Paras Nath 1 , Learned 
Counsel for the appellant contended that some aspects of the question had not been 
raised before and/or considered by this Court on the prior occasion which might 
have induced the Court to come to a different conclusion. Having heard Counsel 
at some length, we are convinced that there is no merit in his submissions. We 
respectfully agree with the decision in Bhagwan Das’s case 1 , and are satisfied that 
Counsel has not been able to show that any relevant aspect of the question was 
not considered on the former occasion. 


There was no unanimity of opinion in the Allahabad High Court as regards the 
effect of an order passed by the State Government contrary to the Commissioner’s 
order on the basis of which a suit for eviction was filed in the subordinate Courts 
So far as the High Court was concerned, the matter was laid at rest by a Full Bench 
decision in the case of Bansi Ram v. Manlri Lai-. Tills Court while not concurring 
with all that was said in Bansi Barn’s case-, agreed with the Full Bench that a 
suit validly instituted aftter obtaining permission as required by section 3 did not 
cease to be maintainable even if the. State Government thereafter revoked the 
permission granted. 


Section 3 (i) of the Act restricts the rights of landlords to institute suits for 
eviction of tenants to cases covered by clauses (a) to (g) of that sub-section except 
with the permission of the District Magistrate. The words of this sub-section are 
imperative and show that no such suit can be filed without the permission of the 
said authority. Under the Transfer of Property Act the only pre-requisite to the 
institution of a valid suit for eviction of a monthly tenant is the sendee of a proper 
notice to quit. The landlord is not obliged to make out any ground for such eviction. 
Where he seeks to eject a "tenant and can make out a case which falls within any of 
the sub-clauses (a) to (g), he need not approach the District Magistrate for permis- 
sion to sue: It follows that the District Magistrate must consider the justification 
for the institution of a suit in all other cases. His order is expressly made subject 
to any order under sub-section (3) of the section. In order that power under the 
latter sub-section can be exercised, it is necessary for the aggrieved party to apply 
to the Commissioner to revise the order of the Magistrate by making an application 
under sub-section (2) of die section within 30 days from the date on which the 
order is communicated to him. Sub-section (3) enjoins upon the Commissioner to 
hear the application, as far as may be, within six weeks from the date of making it 
and his powers in this regard are not subject to any limitation. A landlord may 
file a suit for eviction on getting the permission of the District Magistrate to do so 
but he runs the risk of such permission being revoked by the Commissioner in which 
case his suit will bccomi infructuous as by the express words of sub-section (1} the 
permission of the District Magistrate is made subject to revision by the Commissioner. 
The question arises whether the same result will follow if the order of the Commis- 
sioner is in its turn upset by the State Government acting under section 7-F and 
whether sub-section (4) of section 3 should be so construed. In our opinion, an 
order und'r section 7-F cannot affect a suit filed prior there to if the landlord has 


1. G. A. No. 1617 of i968 decided on 27th September, 1968. 
C, I.L.R. (1965) 1 All. 545. 
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obtained the necessary sanction from the Commissioner. The relevant portion of the 
sections are quoted below* for facility of reference. 

Under sub-section (i) the maintainability of a suit on grounds other than 
those mentioned in clauses (a) to (g) is made expressly subject to an order under sub- 
section (3). It will be noted that the Legislature has conferred various powers on 
the State Government besides the power to reverse orders under section 3. For 
reasons of its own the Legislature did not provide that the right to file a suit would be 
subject to or dependent upon an order under section 7-F in the same way as an order 
under section 3 (3). 

Various reasons were given by this Court in Bhagwan Das’s case 1 for coming to 
the conclusion that section 7-F was not to be construed in the same way as section 
3 (3) and we are in entire agreement therewith. When a landlord files a suit for 
eviction only with the permission of the District Magistrate he knotvs that it would 
be open to the tenant to ask for revocation of the permission by an application to the 
Commissioner within 30 days from the communication of the order of the District 
Magistrate to him. He is also aware that the Commissioner must, except for 
unavoidable reasons, hear the application and dispose of it within six weeks there- 
after. At the most, therefore he has to wait for about ten weeks from the order 
of the District Magistrate granting permission to find out whether hfe can safely insti- 
tute a suit. But so far as the revisional powers of the State Government arc concerned 
there is no time-limit fixvd either for application by an aggrieved party or for the 
disposal thereof. It may be made at any time and the State Government is further 
authorised by this section (section 7-F) to act suo motu. In such a state of affairs, 
it would not be right to hold that the landlord must wait indefinitely and find out 
whether the permission granted to him will be upheld by the State Government 
should the tenant make an application for revision of the order of the Commissioner. 

Apart from the above consideration, the words of section 7-F in our opinion, 
indicate that the State Government can only exercise its jurisdiction to revise the 
order of the Commissioner before the actual institution of the suit. The language 
of section 7-F shows that on the facts of the case before it the State Government 
must consider whether the grant of or refusal to grant permission for the filing of a 
suit should be upheld or not. The section does not seem to be aimed at invalidating a 
suit already instituted and can only operate at a stage before the landlord launches 
his proceeding. There is nothing in sub-section (4) of section 3 read with section 
7-F to show that a landlord should wait till the powers of the revising authorities 
have been exhausted. If the Legislature had so intended, it could have used words 
in sub-section (1) of section 3 to indicate that the grant of permission by the District 
Magistrate would also be subject to an order under section _ 7-F. The same 
result might have been achieved by providing for the stay of a suit in case the State 
Government made an order under section 7-F contrary to that of the Commissioner. 


*3 Restrictions on eviction. — (i)'Subject to any order passed under sub-section (3) no suit shall, 
without the permission of the District Magistrate, be filed in any civil Court against a tenantior his 
eviction from any accommodation, except on one or more of the following grounds.— 

, » . / ^ ** ** ** ** 

(a) to (g) 

C>) 'Where any application has been made to the District Magistrate for permission to sue a 
tenant for eviction from any accommodation and the District Magistrate grants or refuses to grant 
the permission, the party aggrieved by his order may, within 30 days from the date on which the 
order is communicated to him, apply to the Commissioner to revise the order. 

(3) The Commissioner shall hear the application made under sub-section (2), as far as may be, 
within sex i\ eehs from the date ofmaking it, and he may, ifhe is not satisfied as to the correctness lega- 
lity or propriety ofthe order passed by the District Magistrate or as to the regularity of proceedings held 
before him alter or reverse his order, or mal e such other order as may be just and proper. 

(4) The order ofthe Commissioner under sub-section (3) shall, subject to any order passed by 
the State Government under section 7-F be final. 

7-F . — Revision to State Gocemtn r .'. — The State Government may call for the record of any case 
granting or refusing to grant permission for the filing of a suit for eviction referred to in section 3 
orr cquiring any accommodation to be let or not to be let any person under section 7 or directing a 
person to vacate any accommodation under section 7-A and may mate such order as appears to i t 
necessary for the ends of justice. 
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Once a suitis validly instituted it must take its course and the decree passed 
therein must be given effect to unless the words of the statute render the decree 
incxecutable or liable to re-opening in a proper case on grounds mentioned in the 
statute. It was pointed out by this Court in Bhagwan Dcs's case 1 that the Legislature 
had provided for a decree for eviction of a tenant passed before the commencement 
of the Act liable to be rendered ineseccu table unless it was based on any of the 
grounds mentioned in sub-section (3). The Legislature might, if so advised, hate 
provided for a similar result in a ease where die State Government had revoked 
the permission to sue granted by the Commissioner. 

It teas also pointed out in Bhagwan Das's case 1 , that it would make a mockery 
of the judicial process if we were to hold on the language of the sections as they stand 
at present, that irrespective of a decree being passed by die trial Court being 
upheld in appeal by the High Court or by this Court, the order of die State Govern- 
ment would nullify all proceedings. 

There is nodiing in the judgment of this Court in Shi Bhagwan v. Rem Chcr.d- 
read with section 16 of die Act which would incline us to come to any different 
conclusion. On the strength of the decision in that case read in the light of section 
16, itwas argued diatthc order ofdic State Government being quasi-judicial in nature 
section 16 (inset) placed the order of the State Government beyond the pale of 
scrutiny by a Court of law. We cannot see any force in this argument. The permis- 
sion to sue given by die Commissioner has no effect on the course of the trial of the 
issues involved in that suit. That permission is only a pre-requisite to a suit as a 
notice under section 80 of the Code of Civil Procedure. The Court trying the suit 
for eviction has to find out whether a proper notice to quit was given and whether 
the tenancy was properly determined. It must also examine die grounds on die basis 
of which the landlord seeks to evict the tenant and decide for itself whether such 
grounds exist. Neither the District Magistrate nor die Commissioner nor die State 
Government is obliged to disclose any reasons which may influence die said 
authorities in coming to their decision and the Court is not called upon to examine 
whether die conclusion of any of the said authorities was properly arrived at. 

Learned Counsel for die appellant would have us hold that section 16 ousted 
the jurisdiction of the Court to consider the propriety of any order of the State 
Government. In our view, that is not the effect of that section. The decision in 
Shri Bhagwan v. Ram Chand-, shows that the State Government must offer a reasonable 
opportunity to both the parties while it exercises its jurisdiction under section 7-F 
and an order which is made in violation of die principles of natural justice may be 
quashed. Once the jurisdiction under section 16 is properly exercised die Court 
cannot examine the propriety of the order made thereunder. 

In our view, as already pointed out, jurisdiction under section 7-F is only 
exercisable at a point of time anterior to the filing of a suit and Courts of lav can 
therefore disregard any order under that section which is made after die filing of a 
suit. 

In the result, the appeal fails and is dismissed with costs. Two montiis time 
granted from today for vacating subject to payment of rent and an_ undertaking 
given that the property would be handed over peacefully vitiiin that time. 

V.M.K. Appeal dismissed. 


j. C. A. No. 1617 of 1968, decided on 27th to be qustioned in dov Court — No order made 
September, 1968 under this Act by the State Government or the 

h. (196G) 2 S.C.J. 295: (1965) 3 S.C.R. District Magistrate shall be called in question 
'218. Section 16. — Orders under the Act not in any Court. 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — S. M. Sikri. R. S. Bachawat and K.S. Hegde, JJ. 

Shivashankar Prasad Sah and another . . Appellants* 

v. 

Baikunth Nath Singh and others . . Respondents'. 

Civil Procedure Code (V of 1908), section n — Res judicata — Plea , when can be said to 
, be barred — Order g, rule g, Civil Procedure Code. 

Bihar Land Reforms Act (XXX of 1950), sections 2, 3, 4, 6 and 14 — Scope — Estate subject 
to mortgage vesting in the State < — No suit to He in any civil Court for the recovery of any 
money due from the proprietor (of the Estate ) or tenure holder — Mortgage decree , if has 
become unexecutable. 

The real question, for decision in this case is whether the dismissal ofMisc. Cases 
Nos. g4 and 1 10 of 1959 for default of the judgment-debtors can be said to be a final 
decision of the Court after hearing the parties. Before a plea can be held to be barred 
by the principles of res judicata, it must be shown that the pleain question had not 
only been pleaded but it had been heard and finally decided by the Court. A dis- 
missal of a suitfor default of the plaintiff) would not operate as res judicata against a 
plaintiff in a subsequent suit on the same cause of action. • If it was otherwise 
there was no need for the Legislature, to enact rule 9 of Order 9, Civil Procedure 
Code, which in specific terms says that where a suit is wholly or partly dismissed 
.under rule 8, the plaintiff should be precluded from, bringing a fresh suit in ; respect 
of the same cause of action. Only a- decision by a Court could be res judicata, 
whether it be statutory under section 11, Civil Procedure or constructive as 
. a matter of public policy on which the entire, doctrine rests. Before an earlier 
decision can be considered as res judicata the same must have been heard and 
finally decided. . • • . 

There is no dispute that the property, mortgaged was an. Estate within the 
meaning of section 2 (i) and the notification issued under section 3 covered the 
entirety of the estate. Reading sections 3, 4 and 6 together, it follows that all 
1 Estates notified under section 3 vest in the State free of all encumbrances; 

The quondam proprietors and tenure-holders of those Estates loose. all interests 
' in those Estates. As proprietors they retain no interest in respect of them what- 
soever. Butin respect of the- lands, enumerated in section 6 the State settled 
on them the' right? of raiyats. Though, in fact the vesting cf the Estates . and 
the deemed settlement of raiyats rights in respect of certain classes of lands included 
in the Estate took place simultaneously, in.Iaw the .two must be treated as different 
. transactions : first there was . a vesting of the Estates in the State absolutely,- and 
free of all encumbrances. Then followed the deemed. settlement by the State 
• of raiyat's rights on the quondam proprietors. Therefore in law it would not 
be correct to sav that what vested in the. State are only those interests riot coming; 
within section 6. Section 4 (d) provides that ‘ no suit shall lie in any civil Court 
for the recover)' of any money, due from such proprietor (proprietor whose estate 
has vested in the State) or tenure holder the payment of "which is secured by a mort- 
■ gage or is a charge on, such estate or tenure and all suits and proceedings for the 
recovery of any such money which may be pending on the adate of vesting shall 
be dropped”.' Proceedings' in this section undoubedly include execution' pro- 
ceedings. This is not a case where only a" part of the mortgaged property has 
. vested in the State; Under the circumstances the only remedy open to the dcciee 
holders is that provided in Chapter IV of the Act ice., a claim "under section 14 
before the Glaiins Officer for “ determining the amount of debt legally and justly 
payable to each 1 creditor in respect of his claim;”.' • 

i — - Cv . 1 _l_ ; ; — I — — ' ■ 

•C.A. No. 368 of 1966. 7th March,- 1969 " 
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Appeal by Special Leave from tbe Judgment and Order dated the 3rd February, 
1964 of the Patna High Court in Appeal from Appellate Order No. 99 of 1963. 

•S ' arjoo Prasad, Senior Advocate {R.C. Prasad, Advocate, with him), for Appellants. 

K.K, Sinha and S. K. Bisaria, Advocates, for Respondents. 

The Judgment of the Court was delivered by 

Hegde , J— Tiij^ appeal against the judgment of the Patna High Court dated the 
3rd February, 1964, in its Appellate Order No. 99 of 1963 was filed after obtaining 
Special Leave from this Court. It arises from a proceeding under section 47, Civil 
Procedure Code. In execution of a mortgage decree, the decree-holders sought to 
proceed against Bakasht lands of the judgment-debtors. The judgment-debtors 
objected to the same on the ground that die .execution teas barred under section 
4 \d) of die Bihar Land Reforms Act, 1050 (to be hereinafter referred to as the 
Act). But that objection was overruled by the executing Court on two different 
grounds namely (1) that the objection in question is. barred by the principles of 
res judicata and (2) the bar of section 4 (d) pleaded is not tenable. The decision of 
the execution Court was affirmed in appeal but reversed in second appeal by the 
High Court. 

The two questions that arise for decision in this appeal are (1) whether the 
objection as regards the cxecutability of the decree pleaded by the judgment-debtors 
is barred by the principles of res judicata and (2) whether the mortgage decree 
has become uncxccutable in view of the provisions of the Act. 

We shall now briefly set out the material facts of die case. The mortgagees, 
the appellants in this appeal obtained a preliminary decree on 26th June, 1947 on 
the basis of a mortgage. The property mortgaged was an Estate within the meaning 
of the Act. That property included both Bakasht lands as well as other lands. The 
Act came into force after "the passing of the aforementioned preliminary decree. 
The decree-holders filed petition for passing afinal decree on 19th Septcmeber, 1955. 
The Estate mortgaged vested in the State of Bihar on 1st January, 1956 as a result 
a notification issued under section 3 (1) of the Act. A final decree was passed in 
the mortgage suit on 1st October, 1956. Thereafter the mortgagees applied under 
section 14 of die Act and got determined the compensation to which they were 
entided under the Act.- It is said that they did not proceed any further in that pro- 
ceeding- but on the other hand filed on 18th June, 1958. an execution petition to exe- 
cute the mortgage decree against the Bakasht-lands. The judgment-debtors resisted 
diat execution by filing an application under section 47, Civil Procedure Code, 
(Misc. Case No. 94 of 1959) on the ground tiiat the decree cannot be executed in 
view of the provisions of the Act. That application was dismissed for the default of 
the judgment-debtors on 12th September, 1959. A second application raising 
the same ground (Misc. Case No. no of 1959) was filed by the judgment-debtors 
on 24th September, 1959. That against was dismissed on 23rd July, 1960, for 
default of die judgment-debtors. A third application raising the same ground of 
objection , (Misc. -Case No. 91 of i960) was filed by the judgment-debtors on 12th 
September, rg6o. That application was dismissed on 4th January, 1962, after exa- 
mining the contentions of the parties. Therein the execution Court came to the 
conclusion that the objection raised by the judgment-debtors is barred on the 
principles of res judicata and further that the same has no merits. This decision as 
mentioned earlier ■was affirmed by the appellate Court but reversed by die High 
Court. 

We shall first take up the" contention that the objection taken by the judgment- 
debtors is barred by principles of res judicata. Though 3t one stage, learned Counsel 
for the appcllants-dccrec-holders atempted to bring the case within Explanation 5, 
section u, Civil Procedure Code," he did not pursue that line of argument but tried 
to support his contention on the broader principles of res judicata. The real question 
for decision in this case is whether the dismissal of Misc. Cases Nos. 94 and no of 
1959 for default of the judgment-debtors can. be said to be a final decision of the 
Court after hearing the parties. Before a pica can be held to be barred by the 
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principles of res judicata, it must be shotvn that the plea in question had not only been 
pleaded but it had been heard and finally decided by the Court. A dismissal of 
a suit for default of the plaintiff, we think, would not operate as res judicata against 
a plaintiff in a subsequent suit on the same cause of action. If it was otherwise there 
was no need for the Legislature to enact rule 9, Order 9, Civil Procedure Code, 
which in specific terms says that where a suit is wholly or partly dismissed under 
rule 8, the plaintiff shall be precluded from bringing a fresh -suit in respect of the 
same cause of action. The contention that the dismissal of a previous suit for default 
of the plaintiffs operates as res judicata in a subsequent suit in respect of the same 
claim was repelled by the Judicial Committee of the Privy Council in Maharaja . 
Radha Parshad Singh v. Lai Sahah Rai and others 1 . Therein the Judicial Committee 
observed thus: 

** None of the questions, cither of fact or law, raised by the pleadings of the' 
parties, was heard or determined by the Judge of the Shahabad Court in 1881; 
and hisdecree dismissing the suit does not constitute res judicata within the meaning 
of the Civil Procedure Code. It must full within one or other of the sections of 
Chapter "VTI of the Code; in the present case it is immaterial to consider which, 
the severest penalty attached to such dismissal in any case being that the plaintiff 
cannot bring another suit for the same relief.” 

From this decision it is clear that the Judicial Committee opined that before a 
plea can be held to be barred by res judicata that plea must have been heard and 
determined by the Court. Only a decision by a Court could be res judicata, whether 
it be statutory under section 11, Civil Procedure Code or constructive as a matter 
of public policy on which the entire doctrine rests. Before an cailier decision can 
be considered as res judicata the same must have been heard and finally decided — « 
see Palvearthi Venkata Subba Rao v. Valluri Jagannadha Rao and others' 2 . 

The Courts in India have generally taken the view that an execution petition 
which has been dismissed for the default of the decree-holder though by the time ' 
that petition came to be dismissed, the judgment-debtor had resisted the execution 
on one or more grounds, does not bar the further execution of the decree in pursu- 
ance of fresh execution petitions filed in accordance with law — see Lahshmibai Anant 
Kondkar v. Ravji Bhikaji JCondkar 3 . Even the dismissal for default of objections raised 
under section 47, Civil Procedure Code, does not operate as res judicata •when the 
same objections are raised again in the course of the execution— see Bahir Das 
Pal and another v. Girish Chandrh Pal*; Bhagwati Prasad Sah v. Radha Kishun Sah and 
others 5 ; Jeihmal and others v. Mist. Sakina* ; Bishwanath Kundu v. Smt. Subala Dassi 7 . 
We do not think that the decision in Ramnarain v. Basudeo 8 , on which the learned 
Counsel for the appellant placed great deal of reliance is correctly decided. Hence- 
we agree with the High Court that the plea of res judicata advanced by the appellant 
is unsustainable. 

The next question is ■whether the execution is barred under the provisions 
of the Act. The contention of the judgment-debtors is that is so barred where as 
according to the appellants as the Bakasht lands which form part of the mortgaged 
property had not vested in the State, the execution can. proceed against those lands. 
Therefore we have to see whether the entire mortgaged property had vested in 
the State in pursuance of the notification under section 3 or only the mortgaged 
property minus the Bakasht lands. 

There is no dispute that the property -mortgaged was an Estate within the 
meaning of section 2 (tj and notification issued under section 3 covered the entirety 
of the Estate. -But what was urged on behalf of the appellants is that what had 
vested in the State was the non-bakasht lands as well as the proprietory interest in 
the Bakasht lands and hence the Bakasht lands do not have the protection of 

r. T»R. (1890) 17 X.A. 150. 

2. (1964) 2 S.C.R. 310.U 
3- O929I 31 Bom. L.R. 400. 

< 4. A.I.R. 1923 Cat. 287. 


5. A.I.R. 1950 Pat. 354. 

6. .A.I.R. ig6i Raj. 59. 

7. A.I.R. 1962 Cal. 272. 

8. (1946) J.L.R. 25 Pat. 595.-’- 
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section 4 ( d ); Consequently it is not necessary for them to exclusively proceed under 
section 14. " 

The consequences of the vesting of an Estate is set out in section 4. Section 
4 (fl) provides that once an Estate vests ih the State the various rights in respect of 
that Estate enumerated therein shall also vest in the State, absolutely free from all 
encumbrances. Among the rights enumerated therein undoubtedly includes the 
right of possession. In view of section 4 (a)_ there is hardly any doubt that the 
proprietor loses all his rights in the estate in question. ' After setting out the various 
interests lost by the proprietor that section proceeds to say “ such proprietor or 
tenure-holder shall cease to have any interests in such estate or tenure, other than 
tire interests expressly saved by or under the provisions of this Act. 55 In order to 
find out the implication of the clause extracted above we have to go to section 6 
which provides that on and from the date of vesting all lands used for agriculture 
or horticultural purposes which were in khas possession of an intermediary on the 
date of vesting (including certain classes of land specified in that section) -hall subject 
to the provisions of sections J-A and B be deemed to be settled by the State with 
such intermediary and he shall, be entitled to retain possession thereof and hold he 
as a raiyat under the State having occupancy Tights in respect of such lands, subject 
to the payment of such fair and equitable rent as may be determined by the Collec- 
tor in the prescribed manner. 

1 Reading sections 3, 4 and 6 together, it follows that all Estates notified under 
section 3 vest in the State free of all encumbrances. The quondam proprietors 
and tenure-holders of those Estates loose all interests in those Estates. As pro- 
prietors they retain no interest in respect of them whatsoever. But in respect of the 
lands enumerated in section 6 the State settled on the m the rights of rah at s. Though 
in fact the vesting of the Estates and the deemed settlement ofraiyats rights in respect 
of certain classes of lands included in the Estates took place simultaneously, in law 
the two must be treated as 'different transactions; first there was a vesting of the 
Estates in the State absolutely, and free of all encumbrances. Then followed the 
deemed settlement by the State of raiyat’s rights on the quondam proprietors. 
Therefore in law it would not be correct to' say that what vested in the State are 
only those interests not coming within section 6. 

Section 4 (d) provides that “ no suit shall lie in any civil Court for the recovery 
of any money due from such proprietor (proprietor whose estate has vested in the 
State) or tenure-holder the payment of which is secured by a mortgage of, or is a 
charge on, such estate or tenure and all suits and proceedings for the recovery of 
of any such money which may be pending on the date of vesting shall be dropped.” 
Proceedings in this section undoubtedly include execution proceedings. Tin's is 
not a case where only a part of the mortgaged property has vested in the State and 
as such the rule laid down by this Court in Raj Kishore v. Jtr.m Pralap \ is not attracted. 
As mentioned earlier the entire Estate mortgaged had vested though some interest 
in respect of a portion of the mortgaged property had been settled by the State on 
the mortgagors. . . . 

"Under the circumstances the only remedy open to the decree-holders is that 
provided in Chapter IV of the Act i.e., a claim under section 14 before the Claims 
Officer for “ determining the amount of debt legally and justly payable to each 
creditor in respect of his claim. 55 The procedure to be followed in such a proceed- 
ing is prescribed in sections 15 to 18. Provisions relating to the assessment and 
payment of compensation payable to the quondam proprietor and tenure-holders 
are found in Chapter V of the Act (sections ig to 31). Section 24 (5) provides that 
“ in the case where the interest of a proprietor or tenure-holder is subject to a mort- 
gage or charge, the compensation shall be first payable to the creditor holding such 
mortgage or charge and the balance, if any, shall be payable to the proprietor or 

tenure-holder concerned ” That sub-section further prescribes the maximum 

amount that can be paid to suds a creditor. 

i- O967) 2 S.C.R. 56 : (igS8) 1 S.C.J. 75 : A.I.R. 1967 S.C. 801. 



105 


31 SHIVASBANKAR PRASAD SAH V. BAIKUNTH NATH SINGH {Hedge, J.). 

In view of what has been stated above it follows’ that under the circumstances 
of this case it is not open to the appellants to proceed with the execution. Their 
only remedy is to get compensation under the Act. 

Our conclusion receives strong support from some of the decisions of this Court. 
In Rana Sheo Amber Singh v. Allahabad Bank Ltd., Allahabad 1 , a question identical 
to the one before us, but arising under the U. P. Zamindari Abolition and Land 
Reforms Act, came up for consideration by this Court. One of the questions that 
arose for decision in that case was whether the Bhumidari right settled by the State 
on a previous proprietor whose estate had vested in the State was liable to be pro- 
ceeded against in execution of a mortgage decree against the Estatetliat had vested 
in the State. This Court held that it was not liable to be proceeded against. 
Therein it was ruled that the intention of the U.P. Zamindari Abolition and Land 
Reforms Act was to vest the proprietary rights in the Sir and Khudkasht land 
and grove land in the State and resettle on intermediary not as compensation but 
by virtue of his cultivatory possession of lands comprised therein and on a new 
tenure and confer upon the intermediary a new and special right of Bhu mida ri, 
which he never had before by section 18 of the Act. The provisions in that Act 
relating to vesting and settlement of Bhumidari rights are in all essential particulars 
similar to those in the Act relating to vesting and settlement of Bakasht lands. This 
Court further ruled in that case that the mortgagee could only enforce his rights 
against the mortgagor in the manner as provided in section 6 (h) of the U. P. 
Act read with section 73 of the Transfer of Property Act and follow the compensation 
money under the Act. 

In Krishna Prasad and others v. Gauri Kamdri Devi ", the question that arose for 
decision by the Court was whether a mortgage decree-holder could proceed against 
the properties of the mortgagor other than those mortgaged in enforcement of the 
personal covenant when the property mortgaged had vested in the State under 
the provisions of the Act. That question was answered in the negative. In the 
course of the judgment Gajcndragadkar, J., (as the then was) who spoke for the 
Court observed that there is no doubt “ that the scheme of the Act postulates that 
where the provisions of the Act apply, claims of the creditors have to be submitted 
before the Claims Officer, the claimants have to follow the procedure prescribed 
by the Act and cannot avail of any remedy outside the Act by instituting suit or any 
other proceeding in the Court of ordinary civil jurisdiction.” Proceeding further 
he observed: 

“ It is in the light of this'sehetne of the Act that we must refer to section 4 ( a ) 

• and determine what is true scope and effect are. ' Mr. Jha contends that in cons- 
truing the words of section 4 (d) it would be necessary to bear in mind the object 
of the Act which was merely to provide for the transference to the State of the 
interests of the proprietors and tenure-holders in land and of the mortgagees 
and lessees of such interests. It was not the object of the Act, says Mr. Jha, 
to extinguish debts due by the proprietors or tenure -holders and so, it wouM be 
reasonable to confine the operation of section 4 (d) only to the claims made against 
the estates 'which have vested in the State and no others. In our opinion, this 
argument proceeds on an imperfect view of the aim and object of the Act. It is 
true that one of the objects of the Act was to provide for the transference to the 
State of the estates as specified. But as we have already seen, the provisions^ con- 
tained in section 16 inregard to the scaling down of the debts due by the proprietors 
and tenure-holders clearly indicate that another object which the Act wanted to 
achieve was to give some redress to the debtors whose estates have been taken 
away from them by the notifications issued under section 3. Therefore, in con- 
struing section 4 (dj, it would not be right to assume that the interests of the 
debtors affected by the provisions of the Act do not fall within the protection of 
tire Act ” 

and again at page 578. 

n (1962-) 2 S.C.R. 441 : (1962) 1 S.C.J. 679. ' S.C. 1464. 

2 * (1962) 3 S.C.R. (Supp.) 564: A.I.R. 1962 

s c J— 14 
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“ Having regard to the said scheme, it is difficult to confine the application of 
section 4 (d) only to execution proceedings in which the decree-holder seeks to 
proceed against tire estate of the debtor. In fact, an execution proceeding to 
recover the decretal amount from the estate which has already vested in the 
State, would be incompetent because the said estate no longer belong to the 
judgment-debtor.” 

Summarising the effect of the aforementioned decisions this is what this Court 
observed in Raj JCishore's case *, a case arising under the Act : 

“ From the principles laid down by this Court in the above two decisions, it 
follows that where the whole of the property' mortgaged is an estate, there can 
be no doubt that the procedure prescribed by Chapter IV has to be followed, in 
order that the amount due to the creditor should be determined by the claims 
officer and the decision of the Claims Officer or tire Board has been made final 
by the Act.” 

For the reasons mentioned earlier we are of the opinion that the decision of 
tire majority of tire judges in the Full Bench decision in Sidhesawar Prashad Singh v. 
Ram Saroop Singh- is not correct. The true effect of the decisions of this Courts 
in Ram Shco Ambar Singh’s case*, and Krishna Prasad’s case*, is as explained by 
Kami a Salrai, J., in that case. 

In tire result this appeal fails and it is dismissed with costs. 

V.M.K. — Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present J. M. Shelat and V. Bhargava, JJ. 

Arati Paul • • Appellant* 

v. 

The Registrar, Original Side, High Court, Calcutta and others . . Respondents. 

Calcutta High Court Rules — Two suits, one of which is a Partition suit, referred to the sole 
arbitration after Presiding . Judge, extra, cursum curiae — Presiding Judge Passing 
a Preliminary decree — Whether such an order is an order of an arbitrator or decree by a 
Court — Registrar on the original side whether can be restrained from beeping the Judg- 
ment on the record of the suit. 

The following agreement was put forward before tire Court referring the dispute 
- in both tire suits to the sole arbitration of the Presiding Judge , c extra cursum curiae .* 
“It is recorded that all the parties consent to this Tasta. Suit as well as Partition 
suit being Suit No. 1045 of 1957 and all the disputes involved in these two matters 
be settled and referred to the sole arbitration of tire Honble Mr. Justice P.C.Mallick 
and the parties agree to abide by any' decision that will be given and no evidence 
need be taken except or to what his Lordship might desire and tire evidence 
need not be recorded in any' formal manner. Parties agree that his Lordships 
would have all the summary' Powers including the power to devide and Partition 
the Properties and to make such decrees as his Lordship thinks fit and Proper 
and for the purpose of partition if necessary' to engage or appoint surveyors and 
Commissioner as his Lordship thinks best. 

It is recorded that all parties have referred this matter to the learned Judge in 
what is known as extra cursum curiae Jurisdiction of this Court. 

It is further recorded that all parties agree that they will not prefer any appeal 
from or against the decree or order that may be passed by Ins Lordship” the 
Hobble Air. Justice Mallick, Construing this agreement held that in a case like 
the Present, where the arbitration agreement envisages that the Presid ing Officer 

t (1968) x S.C.J. 75 3 - O962) 1 S.CJ. 679. 

2 . (19S3) B.L.J.R. 802 : A.I.R. 1953 Tat. 4. A.I.R. 1962 S.C. 1464. 

4 * 2 ' *C.A. No. 745 of 1966. - t°«h March, 1969. 
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after Court should himself act as an arbitrator, he, in such circumstances, will 
obviously occupy a dual capicity. He will be both an arbitrator to decide the 
matters referred to him by the agreement of the Parties, and a Court before which 
the suit continues to remain pending having Jurisdiction to deal with the suit in 
. accordance with the provisions of the arbitration Act. The actual order passed by 
Justice Mallick also mates it clear that, in passing that order, be purported 
to act as the Court deciding the suit and not as the arbitrator to whom some matters 
in dispute were referred by the parties. At the beginning of the order, Mallick, J. 
described himself as the “ Court." When making the operative order, he used 
the following language “in the result, for the present, I will pass a preliminary 
decree as under," on the face of it, when he passed this order, he acted as a 
judge seized of the suit who alone was competent- to pass - in preliminary decree 
in the suit. Consequently, the submission that the order made by Mallick, J., should 
be held to be an award of an arbitrator pure and simple and not a decree by a 
Court was not accepted. , 

The sole relief claimed before the High Court was the issue of a writ of manda- 
mus directing the Registrar on the original side "to . recall, cancel and withdraw 
this order and to take it off the record, on the ground that it was an award and 
not a judgment after Court. Since it has been held that it was a judgment of 
the Court, the Registrar on the original side, under the Rules of the Calcutta 
High Court, was bound to file it on record and retain it there. The appellant 
could have sought appropriate remedy to having that judgment vacated and, if 
such a remedy had been sought against that Judgment, directly, the question 
vyhether it was a good judgment and should be retained on the record or not 
could have been appropriately decided. . The remedy sought by the appellant 
of seeking a wait to restrain the Registrar on the original side from keeping the 
Judgment on the record of the suit could not Possibly be allowed, while the 
Judgment stood and was not vacated. 

Appeal by Special Leave from the Judgment and Order, dated the 1 8 th 
February', rg6g of the Calcutta High Court in Appeal from Original Order No. 226 
of 1.964. 

M. C. Chcigla , Senior Advocate (D. X. Mukerjee and P. K. Sen , Advocate, 
with him), for Appellant. , • 

B. Sen, Senior Advocat e,-(S. C. Mazimdar, Advocate, and G. S. Chatterjee, 
Advocate for Snhtimar Basu, Advocate with him), for Respondent-Nos. 1 and 2. 

X. X. Gone ami and S. X. Muherjee, Advocates, for Respondent Nos. 3 and 4. 

The Judgment' of the Court was delivered by 

Bhargava . J. — This appeal, by Special Leave, is directed against a judgment of 
the Appellate Bench of the High Court of Calcutta, dated 18th February^ 1965* 
dismissing an appeal against an order of a single Judge by which he dismissed a 
petition under Article 226 of the Constitution on 26th August, 1964. The Tacts 
leading up to this litigation are that one Shrish Chandra Paul died in the year 1930, 
leaving behind his widow Pramila Sundari, his daughter Arati, and 4 sons Balai, 
Kanai, Nctai and Gour. In the year 1945, Netai died leaving his mother Pramila 
Sundari as his sole heiress. On 27th September, 1946, a deed of gift in respect 
of two premises Nos. 60/1 1 and 60/12 in Gour Beria Lane was executed by Pramila 
Sundari in favour of her three sons Balai, Kanai and Gour. On 18th March, 
1952? there was an agreement for partition between Pramila Sundari and her three 
sons Balai, Kanai and Gour, by which the joint estate left by Shrish Chandra Paul 
was partitioned into four lots and a small portion of the property was left joint. On 
t3th June, 1957, Pramila Sundari instituted Suit No. 1045 of 1957 against Balai, 
Ranai and Gour for a declaration that the deed of gift and the agreement of parti- 
tion were void and inoperative, and for a 'fresh declaration of the shares of the 
parties and partition of the joint properties. In this sent, Arati was also impleaded 
as a defendant. On 26th August, 1 957, Pramila Sundari executed a will bequeath- 
ing her entire estate absolutely to Arati Paul and Gour in equal shares. On 13th 
January, 1958, Pramila Sundari died, and consequently, on 12th December,. 1958, 
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and order was made in Suit No. 1045 of 1957 transposing Arati Paul as the plaintiff. 
On 3rd February,^ i960, Arati Paul applied in the Calcutta High Court for grant 
of Letters of Administration, with a copy of the wall of Pramila Sundari annexed. 
Tliis testamentary proceeding was contested and was marked in the year 1962 
as Testamentary Suit No. 12 of 1962. On 17th December, 1962, the Testamentary 
Suit No. 1 2 of 1962 and the Partition Suit No. 1045 of 1957 appeared in the peremptory 
list of Mallick, J., and the Testamentary Suit "was partly heard. On 2nd and 3rd 
January, 1963, there was further hearing' in the testamentary' suit. On 4th January, 
x 963, an agreement was put forward before Mallick, J., referring the dispute in 
both the suits to tire sole arbitration of Mallick, J., exira ctirsum curiae. Since this 
reference is of importance, W’c may quote it in full 

“ It is recorded that all the parties consent to this Tasta. Suit as well as the 
partition Suit being Suit No. 1045 of 1957 and all the disputes involved in these 
two matters be settled and referred to the sole arbitration of the Hon'ble Mr. 
Justice P. C. Mallick and the parties agreed to abide by' any' decision that will 
be given and no evidence need be taken except or to what his Lordship might 
desire and the evidence need not be recorded in any formal manner. Parties 
agree that his Lordship would have all the summary powers including the power 
to divide and partition the properties and to make such decrees as his Lordship 
thinks fit and proper and for the purpose of partition if necessary' to engage or 
appoint Surveyors and Commissioners as his Lordship thinks best. 

It is recorded that all the parties have referred this matter to the Learned Judge 
in what is known as extra ctirsum curiae jurisdiction of this Court. 

It is further recorded that all parties agree that they will not prefer any appeal 
from or against the decree or order that may be passed by' his Lordship the 
Hon’ble Air. Justice Afallick.” 

When this note w r as recorded, all the parties to the two proceedings were 
represented through their Counsel. In pursuance of this agreement, Mallick, 
J., passed an order in Suit No. 1045 of rggyon rst April, 1963. It may be mentioned 
that the main dispute in the present case is whether this order of Alallick, J., in this 
partition suit amounts to an award or a judgment in a suit. On the same day', by' a 
separate order, he also granted Letters of Administration in the testamentary Suit. 
On 5th April, 1963, Arati Paul filed an objection to the recording of this order as a 
judgment. On 4th May', 1963, drafts of decrees drawn up in terms of that order 
were issued. On 13 th May', 1963, Arati Paul applied for change of her Attorney, in 
the partition Suit No. 1045 of 1957- On 17th May, 1963, the order of Afallick, J., 
dated 1st April, 1963 was filed on the record of Suit No. 1045 of 1057 as a judgment. 
On 24th July, 1 963, the application of Arati Paul for change of Attorney was allowed. 
Thereafter, on 20th August, 1963, Arati Paul presented a Letter of Demand to the 
Registrar of the Original Side of the High Court to recall, cancel and withdraw the 
filing of the order of Mallick, J., dated 1st April, 1963 from the record of the suit and 
to take it off the file of that suit. 

Failing to get any response, Arati Paul, on 4th September, 1963, presented a 
petition under Article 226 of the Constitution praying for issue of a writ in the nature 
of mandamus directing the Registrar of the High Court on the Original Side to 
forthwith recall, cancel and withdraw the filing of the said pretended Award (that 
is how tire order of Alallick, J., was described in this petition), dated 1st April. 1963 
as a judgment in the said Suit No. 1045 of 1057 as part of the records of the said suit, 
and another writ of mandamus directing the Registrar of tire High Court to forthwith 
take off the said pretended Award, dated 1st April, 1963 from die file and/or records 
of the said Suit No. 1045 of 1957. In this petition, apart from the Registrar of the 
High Court on the Original Side, Balai, Kanai and Gour were also impleaded as 
opposite parties. This petition under Article 226 of the Constitution was numbered 
as Matter No. 366 of 1963 and was summarily rejected by' Bancrjcc. J., on 5th 
September, 1963. On 16th September, 1963, Appeal No. 228 of 1963 teas enter- 
tained against this judgment under the Letters Patent, but an application presented 
for an interim injunction restraining the Registrar from taking any steps pursuant 
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to the judgment of Mallick, J., dated ist April, 1963 pending disposal of the appeal 
was rejected. On 27th November, 1963, Arati Paul obtained Special Leave to appeal 
from this Court against the refusal of the interim injunction by the interlocutory 
order, dated 16th S-.ptember, 1963. 'While this appeal was still pending in tins Court, 
the Appellate Bench of the High Court, on 28th April, 1964, allowed Appeal No. 228 
of 1963, directed issued of a Rule in Matter No. 366 of 1963, and ordered stay of all 
proceedings pursuant to the order of Mallick, J., dated ist April, 1963, till the final 
disposal of the Rule. Since thelappeal in this Court had become infructuous, it was not 
prosecuted and was dismissed for non-prosecution on 29th April, 1964. On 10th 
June,' 1964, two of the parties Kanai and Balai took out a notice of motion for revoca- 
tion of Letters of Administration which had been granted to Arati Paul by the order 
of Mallick, J., dated ist April, 1963 in the Testamentary Suit. This notice was 
returnable on 15th June, 1964. Matter No. 366 of 1963, having been remanded 
by the Appellate Bench, appeared for final hearing before Sinha,J., on 15th July, 
1964, but it was directed to go out of the list as an objection was taken on behalf of 
Kanai and Balai to the matter being taken up by him on the ground that he was a‘ 
member of the Appellate Bench which had directed issue of the Rule in that 
Matter. On i6tb July, 19641 this Matter No. 366 of 1963 was mentioned before 
the Chief Justice for being assigned to some other Judge, when a direction %vas 
made by the Chief Justice that a letter should be written by the party concerned to 
his Secretary. On 27th July, 1964, the Notice of Motion taken out by Kanai and 
Balai for revocation of Letters of Administration was partly heard by Mallick, J., 
who recorded the following minutes : — 

“Part Head. The Rule issued by the Appeal Court in Matter No. 366 of 1963 
in the matter of Arali Paul v. Registrar, O.F., appears to be intimately connected 
•with the application that is now pending before me. I direct that this matter 
with the said Matter No. 366 be placed before the Hon’ble C. J., for proper deter- 
mination. Let this matter along with the matters appear day after tomorrow 
when.I shall give directions. Interim Order to continue except that Arati Paul 
will collect rent.” 

It appears that, simultaneously with these proceedings, an application for taking pro- 
ceedings for Contempt of Court were also pending before him in this connection. 
Hearing in Matter No. 366 of 1963 was concluded on 12th August, 1964, and then 
an order was made that this Matter as well as the proceedings relating to Notice 
of Motion for revocation of the Letters of Administration -and the application for 
taking proceedings for contempt should appear in the list for judgment one after the 
other. On 26th August, 1964, Mallick, J., passed an order discharging the Rule in 
Matter No. 366 of 1963 as well as dismissing the other two applications. Subse- 
quently, on ist September, 1964, the preliminary decree drawn up on the basis of 
the order of Mallick, J., dated ist April, 1963 in Partition Suit No. 1045 of r 957 
was signed by him, and on 3rd September, 1964, the decree was filed. On 21st 
September, 1964, Arati Paul filed Appeal No. 226 of 1964' challenging the order, dated 
26th August, 1964, passed by Mallick, J., dismissing Matter No. 366 of 1963. The 
appeal was dismissed by the Appellate Bench of the High Court on 18th February, 
1965 and the order of the High Court in the appeal was filed on 16th March, 1965. 
Arati Paul then applied for a certificate under Article 133 (1) of the Constitution 
for Leave to appeal to this Court. That haring been refused, she obtained Special 
Leave from this Court and has now come up in this appeal challenging the confir- 
mation by the Appellate Bench of the order of dismissal of Matter No. 366 of 1963. 

The praycrinthe %vrit petition (Matter No. 366 of 1963) has been pressed before 
us by Mr. Chagla on behalf of the appellant on the sole ground that the order of 
Mallick, J,, date d ist April, 1 963 teas in the nature of an award made by an arbitra- 
tor and not a judgment in the partition suit, so that the appellant wa s entitled to 
obtain a writ for its recall, cancellation and withdrawal and for taking it off the 
record of the suit. B< ing a mere award of an arbitrator, it could not be treated 
us a judgmr nt in the suit, nor could a decree be drawn up on its basis. On b< half of 
the respondents, other than the Registrar of the High Court on the Original Side, 
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Mr. Goswami lias argued that, even though, under the agreement, dated 4th January, 
1963 Mallick, J., was requested to act extra cursum curiae and the suit was left to his 
arbitration, he, in fact, when passing the order, dated 1st April, 1963, acted as a Court 
and passed a preliminary decree. According to’ him, a preliminary decree in a suit 
for partition ca’n only be passed by a Court and not be an arbitrator when giving an 
award in the dispute referred to him. He has, therefore urged that the Registrar, 
was right in filing that order on the record of Suit No. 1045 °f l 957 as a judgment, 
and no writ of mandamus can be issued to him to recall, cancel or withdraw it or 
take it off the record. Learned Counsel for the Registrar also urged that all that 
the Registrar did was to file the order of Mallick, J., in accordance with the Rules 
of Court, because it was a judgment passing a preliminary decree in the suit, so 
that the appellant was not entitled to the writ of mandamus sought in Matter No. 366 
of 1963. 

Mr. Chagla, in support of his argument, relied primarily on two decisions of 
Courts in England and on the principle enunciated by Russell in his book on “ The 
Law of Arbitration ”, 1 7 th Edition. In this book at page 1 1 7, Russell has enunciated 
the principle as follows : — • 

“ The subject-matter of an action may be referred to a judge as arbitrator. 
The judge in such a case will, if such is the intention of the parties, be merely an 
arbitrator and have no special 'powers by virtue of the fact that he is a judgment 
and his award will not be subject to appeal.” 

After laying down this principle, Russell goes on to elaborate it in the subsequent 
nc-tes with reference to some decision, and one of these principles enunciated is : 

“ When, with the consent of both parties, a judge deviates from the regular 
course of procedure of the Court, he' ceases to act judicially and becomes an 
arbitrator, whose decision is subject to no appeal.” 

In support of this last proposition, Russell has quoted the decisions in Bickett v. 
Morris 1 , and Waite v. Buccleuch (Duke) % We examined the decisions in tlicse two 
cases, but could not find any specific statement in them that the decision given by a 
Judge on deviation from the regular course of procedure of the Court has to be 
held to be an award, though it was held in both cases that it would not be subject 
to an appeal. 

The principal case on which reliance is placed on behalf of the appellant is the 
decision of the House of Lords in Robert Murray Burgess v. 'Andrew Morton 3 . In that 
case, a suit was first brought for recovery of a certain amount and the cause was set 
down for trial before tire Lord Chief Justice, when there being no likelihood of its 
being reached, tire parties, with the consent of the learned judge, agreed to withdraw 
it from trial, and to state a special case for the decision of die Court. It was held by 
the House of Lords that the special case so stated did not raise directly any question 
of law and its decision only depended on questions of fact, so that the statement of 
the special case did not confer jurisdiction on die Court to deal with it as such. The 
learned Judges of the Divisional Court seized of the . special case pointed out the 
incompetency and inexpediency of trying such a question by means of a special 
case, but expressed their willingness to do die best they could to decide it, if the parties 
desired them to do so, and on thatfooting, they heard the C 3 se and gave judgment. 

On appeal, the Court of Appeal reversed diat judgment. This judgment of the 
Court of Appeal was brought up before die House of Lords which had to consider 
the nature of the judgment given by the Divisional Court. Lord Watson in his 
speech held : — 

“ There arc several decisions of this House, in cases coming from Scotland, 
which appear to me to affirm that the judgment of a Court below, pronounced 
extra cursum curiae, is in the nature of an arbiter’s award, and that, as a general 
rule at least, no appeal from it will lie. An appeal was held, on that ground, to be 


1. 

3, 


(1866) L.R. 1 H.X., Sc. 47, 
(1866} L.R. 1 H.L. Sc. 70. 


3. (1836) A.C. (H.L.) 136. 
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incompetent in Craig v. Dirffas 1 2 ; Dudgeon v. Thomson-, and Magistrates of Renfrew v 
Hoby 3 ”. 

Lord Shand also expressed a similar view, taking note of the fact that, as soon as it 
became apparent to the learned Judges of the Divisional Court that the special case 
raised only a question of fact for their determination, they would have been warranted 
ed in declining to give judgment on it. It was apparent that the learned Judge 
yielded to the entreaties of both parties in entertaining and disposing of the case ; 
and,- on this basis, expressed his opinion as follows : — • 

“ I agree in dunking that the proceeding was extra cursum curiae, and that the 
decision of the dispute between the parties was of the nature of an award by arbiter 
as, indeed, the learned judges of the Divisional Court seem themselves to have 
thought, as appears not only from the terms of Wills, J.’s judgment, but from 
the observations of both judges when the defendant proposed to appeal.” 

Reliance was also placed on the decision of Goddard, J., in Wyndkcm v. 
Jackson i . ' The facts of that case were that the plaintiff issued a writ in the Chancery 
Division claiming an account and payment of all sums due to her under a contract 
entered into by the plaintiff with die defendants. An order was made in the action 
by consent directing an account and the master, who dealt with that order, extend- 
ed the ambit of his enquiry beyond the terms of the order at the invitation of both 
parties, gave a decision on a matter which was not covered by the Judge’s order 
for an account, and issued a certificate to the effect that a certain sum was due from 
the defendant to the plaintiff. The question that was raised before Goddard, J., by 
the plaintiff was that she was entitled to recover the amount certified by the master, 
on the ground that the certificate was equivalent to an award having been made 
pursuant to an oral submission by Counsel, who asked him to deal with all matters 
in dispute, though not technically covered by the order directing an account. 
It was also submitted on her behalf that the minute in the master’s book, indicating 
an order that he was prepared to make on the plaintiff’s application for an order for 
payment, was also an award entitling her, not only to the amount mentioned, but 
also to the costs of the Chancery proceedings. After considering the views expressed 
in a number of cases, Goddard, J., held : — 

“ I must take it that it has been finally decided, in a matte between the parties, 
that the certificate was given extra cursum curiae. Then, as I find it was the result of 
a hearing which both parties requested, and to which they assented, I think it 
falls within the line of cases, on -which the plaintiff relies, and can be enforced as 
an -award.” 

This case went up in appeal before the Court of Appeal whose decision is reported 
in Wyndham v. Jackson 5 . That Court differed from Goddard, J., on the nature of the 
oider made by the master and held that the determination by the master was not a 
final determination and was never intended to be treated as a final arrangement 
between the parties. Th at matter was s till to go before the Judge who had made the 
order for account and the master’s certificate could not be binding until it had been 
confirmed by the Judge. The position of the master was held to be exactly analogous 
to the position of an arbitrator to whom the Court may have referred a matter 
to make a report to the Court in order that the Court may give a final decision 
between the parties. On this view, the Appeal Court did not go into the question 
whether the decision given by the master amounted to a decision given extra 
cursum curiae and whether it was enforceable as an award. The award of the master, 
being treated as provisional and subject to' confirmation by the Judge, could obviously 
not be enforced as such. Thus, the view expressed by Goddard, J., that the deci- 
sion of the master could be enforced as an at card, if it had been final, was neither 
affirmed nor set aside. 


1. 6 B^Ils Ap. 308. 4- 0937) 3AH E.R. 677. 

2. 1 Macq, 714. 5. (1938) 2 All E.R. 109. 

3- 2 Macq. 478. 
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The eases in India relied upon arc two decisions of die Bombay and Calcutta 
‘High Courts, In Say ad % 'ain v. Kalabhai Lallubhai x , before the case came to a regular 
hearing before tire Court of the First Class Subordinate Judge, Surat, the parties as 
as well as their pleaders signed an application which ran as follows : — 

“ We have decided that the Court should make a settlement of the dispute 
between us according to Chapter XXXVIII of the Civil Procedure Code, and 
we will abide by whatever decision the Court may give.” 

We have specially decided that the Court should have full authority to obtain 
information from the parties in ■whatever way die Court may think proper, but 
die parties arc not to produce any evidence except documentary records.” 

The Subordinate Judge, in pursuance of this agreement, proceeded, to deal with 
the ease and ordered defendant to pay plaintiff a certain sum, having dispensed with 
the requirement of going through die formal procedure of rejecting the suit and 
registering their application as a fresh suit, because the parties referred him to 
the decision in Raoji Trimbak Kagarkar v. Govind Vinaya , Kagarkar-. An appeal 
against this decision was taken to the High Court of Bombay ■which noted the fact 
that the Subordinate Judge had. referred to the case mentioned above and held:— 

“ The very mention of that ctsc show’s that the parties must have intended that 
die decision of the Subordinate Judge as arbitrator should be final. In that case, 
as in this, the parties solemnly agreed by themselves and by their pleaders to 
abide by the decision of the Court to be made in a particular w T ay. They can- 
not, therefore, appeal from it.” 

The Court further expressed die opinion that : 

“ The fact that the express provisions of Chapter XXXVIII of the Civil 
Procedure Code, were knowingly - disregarded, show’s that the proceedings 
were extra cursum curiae, and thus the judgment -of the Subordinate Judge 
W’as in the nature of an arbitrator’s award, against which an appeal cannot be 
entertained if die competency of the appellate Court is objected to by die party 
holding the judgment. The fact that the Subordinate Judge gave his award in 
the form of a decree will not make it a decree from which a regular appeal can 
lie.” 

In Baihanta Kalh Goswami v. Sit a Nath Goswan i 5 , after die hearing of a suit in a 
Munsif Court had commenced and some evidence had been recorded, the parties 
agreed to leave the questions in dispute between them to the determination ol 
the Munsif after lie had inspected die locality, and also agreed not to raise any 
objection to the decision so arrived at by the Munsif and to hold themselves bound 
by die decision of the Munsif. It was specifically stated in the agreement tha 
neither of the parties shall be competent to raise any objection to the decision or 
to prefer an appeal. Acting on this submission, the Munsif made a local inspection 
and passed an order with which die plaintiffs were not content, so diat they applied 
to the Munsif under section 623 of the Civil Procedure Code, 1882, for a review . 
The -Munsif granted the Teview and passed a second order in modification ol nis 
first order, and again embodied the order in what purported to be a decree in the 
suit. Against this decree, an appeal was filed by the defendants before the Distric 
Judge who entertained the appeal and made an order of remand. On second appea 
the High Court of Calcutta held that the first judgment of the Munsif was m the 
nature of an aw’ard and that it did not lose that character because he cm bod no 
the operative part of that judgment in what purported to be a decree in _ the suit. 
He was in fact an arbitrator by the submission of the parties and his decision w as 
an award. It was not open to him to alter that aw’ard when made or to revit w lus 
decision. It was further held that no appeal, consequently, lay to the District 
Judge against that decision. It is on the basis of these cases that it was argued that, 
in the present case also, the order made by Mallick, J. should be hold by us to be in 


». (1899) I.L.R. 33 Bom. 752. 
2. (1897) P.J. 413. 


3. (1911) I.L.R. 38 Cal. 421. 
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the nature of an award made by an arbitrator, so that it cannot be treated as a 
decree and filed as such in the partition suit which was pending before him. 

As against these cases cited on behalf of the appellant, our attention has been 
drawn on b .half of the respondents to the views in Halsbury’s Laws of England, 
and to certain decisions of Courts in India. In Halsbury’s Laws of England, 3rd 
Edn., Vol. 2, at page 8 in para. 15, it is stated : — 

“ An arbitration agreement must be an agreement to refer disputes to some 
person or persons other than a Court of competent jurisdiction. In principle 
a judge sitting extra airsnm airiate may sit as arbitrator under an arbitration 
agreement and a reference to a Foreign Court has been treated as an arbitration 
agreement for the purpose of exercising the jurisdiction to grant a stay of proceed- 
ings arising out of the same subject-matter. An agreement that the decision of 
a Judge sitting in Court should be unappealable is howc\ er, despite the language 
of some of the decisions cited, not an arbitration agreement; the decisicn, when 
given, is a judgment, net an award, and the Judge is not placed in the position 
of an arbitrator.” 

Reliance is placed particularly on the last sentence of tire above extract from 
Halsbury’. Laws of England. 

In Nidamarthi Mukkantiv. ThammanaRamayya 1 , parties in a suit pending before 
the District Munsif presented a petition under taking that both parties would abide 
by the decision of the Court 'that may be passed, as it thinks just, after perusing 
the documents filed by both parties and all the records in the said suit, and after 
measuring the sites and inspecting the marks, etc., which arc thereon. The 
District Munsif ordered accordingly, inspected tire site, and found in favour of 
the plaintiff and pronounced judgment giving him the order claimed, and granted 
the injunction. It was held by the Madras High Court on appeal that the District 
Munsif acted as arbitrator by consent o'f parties and that, consequently, ho appeal 
lay from his decision which must be looked upon as an award. It ’was, however, 
added that, as no attempt had been made to attack that aw'ard on any of the 
grounds specified in section 52 r of the Civil Procedure Code, the Court must look 
on the decree of the District Munsif as one passed in accordance with the award 
and uphold it as such'. 

In Chirma Venkatasami Naicken v. Venkatasami Kaicken and another in a suit 
for money due upon a mortgage bond, after the examination of some witnesses, 
parties agreed to refer the questions of law and fact arising in the case to the decision 
of three persons, viz-, the Subordinate Judge and two friends of the parties. An 
award was made by the majority. Thereupon, an application was presented by 
the defendants to set aside the "award on various grounds. Hie Subordinate Judge 
over-ruled the objections and passed a decree in accordance with the award. In 
the Revision before’ the Madras High Court, the main ground taken was that the 
reference to the Subordinate Judge as one of the arbitrators was illegal and that 
the whole award was vitiated thereby. Seshagiri Ayyar, J., in confirming the 
decree of the Subordinate Judge, held : — • 

“ In my opinion, therefore, although the procedure adopted by the Subordinate 
Judge in dealing with the matter as if it was a reference under the Second Schedule 
and as if the provisions of the Code applied wa« wrong, inasmuch as a decree 
passed in terms of the award, the defendant as a party to the reference is 
entitled to contest its finality and to request that the case should be heard again.” 

Wallis, C.J. said : — 

“ I think a reference of the suit to the presiding Judge must be held to be 
altogether extra carsttm curiae and not the less so when two others are joined 
with him, and thawthe decree passe d in accordance with their decision must be 

r. (1903) IX.R. 26 Mad. 76. 2. (1919) I.L.IL 42 Mad. 625 : 36.M.L:J. 291. 
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regarded as a consent decree., and as not subject to die provisions of the Second 
Schedule.” 

In Jfeti Venkata Somayajulu Gam v. Adnsnmilli Venkanna in a suit claiming an 
easement of necessity in respect of certain lands, the District Munsif, at the request 
of the defendant, made a local inspection of die site, whereafter the plaintiff was exa- 
mincd-in-chief and some documents were filed. Thereafter, die parties requested 
the Court to give a decision on die evidence already on the record and intimated 
diat they proposed to adduce no furdier evidence. The Munsif gave his decision 
partly in favour of die plaintiff and pardv against him. The plaintiff appealed to 
the Subordinate Judge who dismissed die appeal, holding it to be barred by reason 
of the joint statement given by die parties before die Munsif. On further appeal 
the High Court of Madras held diat, although die proceeding was not extra cursum 
curiae , die right of appeal was nevertheless harrr d by reason of the special agreement. 

In JC. P. Dalai v. R. S. Jamadar-. in an application registered as a suit for 
ejectment from a premises, the Judge trying the suit, at die first hearing of die suit, 
after pleadings of parties had been put in, enquired of the Advocates of the parties 
as to whether diey wanted a formal trial or whedier they were prepared to leave 
die matter to him to be summarily decided as an arbitrator after hearing the respec- 
tive Advocates and inspecting die premises. Bodi die Advocates agreed to die 
learned Judge hearing the facts from them and after inspection of the" premises 
by the Court to submit to" his decision as suggested. Thereafter, die Judge inspected 
the premises and ultimately, on a furdier agreement by bodi parties diat die matters 
in dispute should be decided by the Judge as an arbitrator, he gave his decision. 
When the case came up in revision before die Bombay High Court, die learned 
Judge of that Court referred to the quotations from Halsbury’s Lairs of England and 
Russell on Arbitration which ire have noticed earlier, and expressed his opinion 
that he did not think that .diose observations necessarily meant diat die Judge 
ceased to be a Judge and became a pure arbitrator in the sense that he could refer 
the dispute to himself and also remit the award to himself. The order of die trial 
Judge dismissing the application and making no order as to costs was upheld on 
the view that the trial Judge had not lost his capacity as a Judge and had not become 
a pure arbitrator governed by the Arbitration Act and, therefore, the provisions of 
that Act would not apply to him. So diat die order passed by the trial Judge was 
correct. 

In Baijuoth v. Dhani Ram*, a suit for declaration removal of certain encroach- 
ments, and a perpetual injunction came for trial before die Munsif where the 
parties agreed that the Munsif should decide die case on inspection of die docu- 
ments filed by the parties and on inspection of die locality. They further agreed 
to accept the decision of the Munsif. The Munsif wrote a judgment and decreed 
the suit in part. There was an appeal to the District Judge which was dismissed 
and the second appeal came before die High Court of Allahabad which was also 
dismissed. While the appeal before die District Judge was pending, an application 
for review of judgment was also presented before die Munsif. In disposing of 
this application, die Munsif held diat he was an arbitrator and diat his decision 
was binding on the parties, so that an application for review did not lie as there was 
no sufficient cause for review. This order was again taken up in Revision - before 
the High Court, and die question arose whether the Mimsif could not entertain 
the application for review because he was an arbitrator. The Court held : — 

“ Hie Munsif. in accepting the position of an aibitrator, had a twofold capacity- 
He was an arbitrator, but he was also die Court. If die arbitrator left any- 
thing undecided, the parties would be entitled to go to die Court and to ask the 
Court to remit die award to the arbitrator. The fact that the two capacities 
were constituted in the same person should not deprive a party of his right 
. of having matters- set right.” 

~H " fi 93r ) )T.'n.Rl 5lTMa<3. 3iX65HXTJi 3- ('9-9) I.L.Rl 51 AH. 103, 

. s. A-T.R. 1945 Bom. '478. - . ‘ • 
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On this view, the Court was of the opinion that an application for review lay against 
tire judgment of the Munsif, allowed the revision and directed the Munsif to take 
up the application for review afresh and consider it on the merits. 

In EdapaJH Kotamma v. Nallapaneni Mangamma and others 1 , in a suit for manda- 
tory injunction directing the defendants to remove certain constructions and for a 
permanent injunction restraining them from obstructing the flow of surplus water 
from plaintiff’s land, the parties, after a Commissioner appoint: d to inspect the 
locality had prepared certain plans and submitted his reports, signed and filed a 
memorandum before the District Munsif in the following terms: — 

“ Both parties agreed to abide by the decision of the Honb’le Court after per- 
sonal inspection. The parties are not adducing oral evidence. Documentary 
evidence can be received.” 

The District Munsif inspected the locality, placed on record a detailed note of the 
physical features of the locality, etc., and, on the basis of Commissioner’s plans 
and reports and his own personal inspection, gave a judgment for the plaintiff’s- 
A decree was also drawn up in the usual course. The first defendant preferred an 
appeal which was rejected by the first appellate Court on the ground that it was 
incompetent. In second appeal before the Andhra Pradesh High Court, the question 
arose whether the first appellate Court was right in holding that no appeal lay to 
it from the decree of the trial Court. A learned single Judge of the Andhra Piadesh 
High Court differed from the view expressed in Kidamartai MukkanlVs case*, and 
held that there could not be a reference to arbitration by the Judge to him: elf. He 
expressed the view by saying: 

“ It would be fantastic to say that in a case like the present, the Court made a 
reference to itself, fixed the time for the making of the award, stayed its hand till 
the expiry of the time fixed for the submission of the award, reccivrd the award, 
gave time for objections to the award, heard the objection and, finding no grounds 
for setting aside the award, pronounced judgment in accordance therewith.”' 
He went on to hold : — 

“ The Arbitration Act of 1940 makes it clear that a reference to arbitration 
could be made only in accordance with the Act and the procedure presciibed by 
the Act should have been followed before sections 1 7 and 39 of the Act barring 
appeals from decrees on awards, could be invoked. Consequently, the decisioiL 
the trial Court could not be treated as the award of an arbitrator and die decree 
that followed, could not be held to be a decree on an award and therefore not 
open to appeal” 

He then proceeded to examine the question whether, there being no statutory 
provisions barring a right of appeal in that case, there was any principle of Jaw which 
deprived the parties of the right of appeal. He noted the fact that, in that case, 
there was no express agreement not to appeal; but the controversy turned on the 
question whether, by their conduct, ■ the parties should be deemed to have given 
up their right of appeal and whether the waiver of the right of appeal should be ■ 
implied from the terms of the agreement between the parties. The leraned Judge 
held that there had been no waiver ofithc right of appeal, so that the appe al before 
the first appellate Court was competent. The order dismissing that appeal was 
set aside and the case was remanded for a decision of the appeal on merits. 

Reference- may' also be made to a- decision of the Privy Council in Pisani v. 
AUomey-Gmeral of Gibraltar 3 . In thatcase, the Crown claimed certain lands as 
escheated for .want of heirs of the deceased owner. The defendants to the action 
were -a purchaser from that-owner, a person' who claimed that the purchaser was only 
a trustee for him, and certain legatees and beneficiaries under a will of the deceased. 
During the course of trial, it became evident that the title of the Crown by escheat 
was unsustainable, but, instead of dismissing the suit, the Court, with the consent 

r. (1956) Aii.W.R. 517: A.T.R.-1957 A.P. • 2. (1903) I.L.R. 26 Mad. 76. 

7 °°- • 3 - (1874) 5 pc. 516 (E.) 
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of the parties, allowed an amendment of tlte pleadings by the addition of a prayer 
that the rights of the several defendants might be ascertained and declared by the 
decree of tire Court. The Court then enquired into die rival claims of the defendants, 
and declared their respective rights. One of the defendants preferred an appeal 
from die judgment to the Privy Council and a preliminary objection was taken to 
the competency of the appeal. The Judicial Committee of the Privy' Council held 
that, though the amendment of die pleadings in the Court below could not have 
been made except by a consent of parties and though the Court below had been 
invited by the rival claimants to adjudicate upon their rights inter sc. there was no 
stipulation diat the right of appeal should be given up. The parties did not con- 
template that the Judge was to hear the cause otherwise than as a Judge or that die 
litigation was not to go on subject to all the incidents rf a cause regularly heard in 
Court, including an appeal to die Judicial Committee. There was nothing in the 
proceedings suggesting that the parties wail ed their right of appeal. It was in J.is 
context that the Judicial Committee made the following observations: — 

“ It is true that there was a deviation from the cursum curiae . but the Court 
had jurisdiction over the subject and the assumption of the duty of another tribu- 
nal is not involved in the question. Departures from ordinary practice by con- 
sent are of every day occurrence; but unless there is an attempt to give the Coui t 
‘ jurisdiction which it does not possess, or something occurs which is such a violent 
strain upon its procedure that it puts it entirely out of its course, so that*a Court 
of appeal cannot properly review the decision, such departures have never been 
held to deprive either of die parties of the right of appeal” 

The Privy Council added that it was wrong to regard the decision of the Court as 
an award of an arbitrator or to attribute an intention to the parties that the decision 
should not be open to appeal. 

A revie\s r of all these decisions shows that die question as to the nature of an 
•order made in circumstances similar to those with "which we are concerned has 
"been considered both in England and in India primarily for the purpose of deciding 
whether such an order is subject to an appeal like an ordinary judgment of a Court 
from wluch an appeal lies. In some cases, the right of appeal was negatived on the 
ground that such a decision ivas in the nature of an arbitrator’s award. In other 
-cases, it has been treated as a judgment amounting to a decision by consent of parties. 
In the case before us, the position is different. No appeal ivas ever sought to be filed 
against the order of Mallick, J., dated ist April, 1963. Further the language of 
the agreement of the parties, on the basis of which Mallick, J.. proceeded to make 
that order, was different from that considered in these various decisions. At the 
first stage, the parties got it recorded that the matters were to be settled and Tefcr- , 
-red to the sole arbitration of Mallick, J. The parties agreed to abide by any deci- 
sion that might be given by him and that no evidence need be taken except or to , 
whatever extent Mallick, 'J. might desire. The evidence need not be recorded in, 
any formal manner. Mallick, J., was to have all the summary powers, including 
the power to divide and partition the properties. The conferment of these powers 
•on Mallick, J., who was. already seized of the partition suit, was clearly intended to 
enable him to function as an arbitrator so as not be bound by the rules of procedure 
applicable to him as a Court. At the same time, the parties added that Mallick, J., 
was to make such decrees as he though tilt and proper and, for the purpose of parti- 
tion, if necessary, he could engage or appoint Surveyors and Commissioners -as lie 
thought best. On the face of it, an arbitrator could "not pass any decree. The 
■deciee could only be passed by Mallick, J., in his capacity of Cou.t seized of the suit. 
Even if it be held that the first part of the agreement had the effect of bringing about 
a reference to him in his capacity as arbitrator, he did not cease to be sezied of the 
partition suit as a Court. Even under the Arbitration Act if a reference is made to 
an arbitrator in a suit pending in a Cour t, the Court docs not cease to have juris- 
diction over the suit! _ All that is required by the provisions" of the Arbitration Act is 
that no further proceedings arc to be taken by the Court, except in accordance 
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with the other provisions of that Act. The suit continues to remain pending before 
tha Court. In a case like the present, where the arbitration agreement envisages 
that the Presiding Officer of the Court should himself act as an arbitrator, he, in 
such circumstances, will obviously occupy a dual capacity. He will be both an 
arbitrator to decide the matters referred to him by the agreement of the parties, 
and a Court before which the suit continues to remain pending having jurisdiction 
to deal with the suit in accordance with the provisions of the Arbitration Act. It 
is a question whether a reference to arbitration by a Presiding Judge, before whom 
a suit is pending, can be competently made under the Arbitration Act, but that is a 
point on which we need express no opinion, because if it be held that there was no 
reference to arbitration in the present case, the order passed by Mallick, J., 
must be held to be a preliminary decree passed by him as a Court seized of the 
partition suit. On the other band, even if it be held that there was a competent 
reference, it is clear that, after deciding the matters left to his decision as an arbit- 
rator by the parties Mallick, J., proceeded further to deal with the suit himself as 
a Court and to pass a preliminary decree in it which course being adopted by him 
was envisaged by the parties themselves when they stated that he could make such 
decrees in the suit as he thought fit. The actual order passed by Mallick, J. also 
makes it clear that, in passing that order, he purported to act as the Court decid- 
ing the. suit and not as the arbitrator to whom some matters in dispute were referred 
by the parties. At the beginning of the order, Mallick, J., described himelf as 
c: the Court”. When making the operative order, he used the following language: — 

“ In the result, Tor the present, I will pass a preliminary decree as under : — •” 
On the face of it, when he passed this order, he acted as a Judge seized of the suit 
who alone was competent to pass the preliminary decree in the suit. Consequently, 
we cannot accept the submission made by Mr.- Chagla that the order, made by 
Mallick, J., should be held to be an award of an arbitrator pure and simple'and hot a 
decree by a Courts ... 

We arc not concerned in this appeal with the question whether it was appro- 
priate for Mallick, J., to har e dealt with the suit in this manner, nor whether the 
actual order made by him passing the preliminary decree was correct or was liable 
to be set aside on the ground of the incorrect procedure adopted by him. As 
we have mentioned earlier, the sole relief claimed before the High Court was the 
issue of a writ of mandamus directing the Registrar on the Original Side to recall, 
cancel and withdraw this order and to take it off the record, on the ground that 
it was an award and not a* judgment of the Court. Since we have held that it was a 
judgment of the Court, the. Registrar on the Original Side, under the Rules of the 
Calcutta High Court, was bound to file it on the record and retain ft there. The 
appellant could have sought appropriate remedy for having that judgment vacated 
and, if such a remedy had been sought against that judgment directly,' the question 
whether it was a good judgment and should be retained on the record or notj could 
have been appropriately decided. The remedy sought by' the appellant of seeking 
- a writ to restrain the Registrar on the Original Side from keeping the judgment on 
the record of the suit could not possibly 7 be allowed, while the judgment stood and 
was not vacated. ... 

In the result, we have to hold that the order of the’High Court dismissing the 
petition filed by the- appellant svas correct and justified. The appeal is' dismissed, 
but, in view of the special circumstances of this case, -we direct parties to bear their 
own costs, 

S.V.J. 


Appeal dismissed « 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present:— M. Hidayatullah, Chief Justice , V. Ramaswami and G. K. 
AIitter, JJ. 

<z) Bcohar Rajcndra Sinha and others .. Appellant s* 

(In C. A. No. 386 of 1966) 

(2) The State of Madhya -Pradesh 
(In C. A. No. 387 of 1 966 ) 
v. 

<( 1) The State of Madhya Pradesh and another . . Respondents. 

(In C. A. No. 386 of 1966). 

<2) Mst. Maharaniahu and others 
(In C. A. No. 387 of 1966). 

Civil Procedure Code (V of 1908), section 80 — Object of — Notice issued by Karta of undivided 

joint family — Disruption, of the family subsequent to notice — -Suit by all divided members 

— Cause of action mentioned and relief claimed in the notice same has in the plaint — - 

Notice given by karta sufficient to sustain suit brougat by divided coparceners. 

The object of the notice under section 80, Civil Procedure Cede is to give to the 
Government or the public servant concerned an opportunity to reconsider its or 
his legal position and if that couisc is Justified to make amends or settle in claim 
■out of Court. The section is no-doubt. imperative : failure to serve notice com- 
, plying with the requirements of the statute will entail dismissal of the suit. 
But the notice must be reasonably construed. Any unimportant error or defect 
cannot be permitted to be treated as an excuse for defeating a just claim. Inconsi- 
dering whether the provisions of the statute are complied with, the Court roust- 
take into consideration the following matters in each case (1) whether the name, 
description and residence of tire plaintiff arc given so as to enable the authorities 
to identify the person serving tire notice, (2) wh her the cause of action and the 
relief which the plaintiff claim are set out with sufficient particularity ; (3) whe- 
ther a notice in writing has 'been delivered to or left at the office of the appro- 
priate authority mentioned in the section ; and (4) whether' the suit is instituted 
after the expiration of two months next after notice has been served, and the 
. plaint contains a statement that such a notice has . been delivered or left. In 
construing the notice the'Court cannot ignore the object of the Legislature viz., to 
. -give to /the Government or public servant concerned an opportunity to reconsider 
■*its or his legal position. If on reasonable reading of the notice the plaintiff is 
shown to have given the information which the statute requires him to give, any 
incidental defects or irregularities should be ignored. It is true that the terms of 
section 80 of the Civil Procedure Code must"be strictly complied but that docs not 
- mean that the terms of the notice should be scruitinizcd in an artificial or pedan- 
• tic manner. I' 

On facts held, it is true that Beohar Raghubir Singh did not expressly describe 
"himself as' the kartha. But reading of the contents of the notice Exhibit P-8 in a 
reasonable manner it 'appears that the claim of Beohar Raghubir Singh was made 
•on behalf of the joint family. There was identity between the person giving 
the notice and the persons filing the suit because it must be deemed in law that 
■each of the plaintiffs had given the notice under section 80, Civil Procedure Code 
through the Karta Bcohar Raghubir Singh. The notice given by the karta was 
sufficient to sustain the suit brought by the divided coparceners. 

On facts held, that the plaintiffs had not established their title. 

Appeals by Special Leave from the Judgment and Decree dated the 16th 
April, 1963 of the Madhya Pradesh High Court in First Appeal No. 217 of 1959. 

nth March, 19C9. 


* C.As. Nos. 386 and 387 of lg66. 
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S. V. Gupte, Senior Advocate (P.C. Bhart a ri, Advocate, and J.B. Dadachanji , 
Advocate of Messrs. J. B. Dadachanji & Go., with him), for Appellants (In CA, 
No. 386 of 1966) and Respondents (In CA-.No. 387 of 1966). 

I. X. Shrojj, Advocate and Miss Rama Gupta, Government Advocate of 
Madhya Pradesh for State of Madhya Pradesh. 

The Judgment of the Court was delivered by 

Ramarj.'ami, J. — These appeals are brought by Special Leave from the judg- 
ment of the High Court ofMadhya Pradesh dated 16th April, 1963, in First Appeal 
No. 217 of 1959, whereby the High Court modified partly the judgment of the First 
Additional District Judge, Jabalpur dismissing Civil Suit No. 10-A of 1954. 

The suit was 'instituted against the State ofMadhya Pradesh by Beohar Raghubir 
Singh and his three grand-sons. Beohar Raghubir Singh’s son Beohar Rajendra 
Sinha, was a pro forma defendant. A notice .-under section 80 of the Civil Procedure 
Code had been given by Raghubir Singh on 1 1 th January, 1 954. Plaintiffs 2, 3 and 
4, his grand-sons were joined as plaintiffs because in a partition made subsequent to 
the giving of the notice, they were each entitled to 1 /5th share along with the first 
plaintiff.. Beohar Rajendra Sinha was joined as a defendant because he did not 
choose to join as the plaintiff. The plaintiffs sought a declaration ( 1 ) that the three 
nazul plots in suit had been in possession of the plaintiffs and their predecessors in 
their own right from time immemorial and their status was that of Rajya Sarkar ; 
and (2) that the order of the State Government in the Survey and Settlement 
Department refusing ‘to recognise their possession over the plots was wrong and 
ultra vires. The dispute relates to Phoota Tal, a tank situated within the town of 
Jabalpur. It was plot No. 282 in the settlement of 1863 A.D. Its area then was 
5.24 acres. It was recorded as Malkiat Sarkar and in the last column there was an 
entry showing possession of Aman Singh Thakiir Prasad. The : next settlement 
took place in 1890-91. The survey number of Phoota Tal was changed to plot 
No. 325. Its area remained the same, it was recorded as “water (pani)” and 
in the last column, the entry showed the possession of Beohar Narpatsingh Raghubir 
Singh. The third settlement took place in 1909-10. The plot number of Phoota 
Tal was then changed to 327. Its area remained the same, it was still recorded as 
“ water ” but there was no entry in favour of any one showing possession. The nazul 
settlement took place in 1922-23. In this settlement, the tank was given new 
numbers 33, 34, 35, 36, 37 and 17 r. Its area was recorded as 5.2 acres. In 
this settlement about 2 acres of land was found to be occupied by the Municipal 
Committee, Jabalpur. The land so found to be occupied was recorded asm the posses- 
sion of the Municipal Committee, Jabalpur and the remaining land was again 
recorded as “ milkiat sarkar There was no entry regarding possession in the 
remarks column so far as the remaining land was concerned. The plaintiffs alleged 
that Thakur Prasad " and Aman Singh ware their ancestors, that they had been in 
■continuous possession of the disputed land and the omission to record their possession 
in the last two settlements of igog-io and 1922-23 was due to some oversight. In 
1948 the' first plaintiff made an application for correction to the Deputy Commis- 
sioner, Jabalpur who made an order in his favour Exhibit P-5. The order of the 

• Deputy Commissioner ’ was however set aside by the State Government on 2881 
May, 1953 and it -was held that the plaintiffs had no title to the disputed land. Tire 
plaintiff therefore prayed for 'a declaration of the title to the disputed plots and for 
the correction of the entry in the settlement record showing the status of the plaintiff 
as that of “ Raiyat Sarkar The suit was contested by the State of Madhya 
Pradesh. It was urged that the plaintiff had no possession over the disputed land 
and the order of the State Government dated 28th May, 1953, was correct. It was 

• contended that plantifls 2, 3 and -4 had no right to institute the suit because ,no 
notice under section 80 of the Civil Procedure Code was given on their behalf. 
The suit was not contested by the second defendant Beohar Rajendra Sinha. By 
its judgment dated 24th January, 1959 -the trial Court held that there was no docu- 
mentary evidence ‘from 1891-to 1932 to support the possession of the-ancestors of the 
plaintiffs regarding Phoota Tal. ' The trial Court also held that in all the settlement 
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entiles, the land was recorded as belonging to the Government “Milkiat Saikar' 5 . 
In any event, between 1891 to 1932 there was no evidence regarding the user of the 
property by the plaintiffs and in the subsequent years a part of the property was 
found in possession of the Municipal Committee, The tiial Court dismissed the suit. 
Against the judgment of the trial Court the plaintiffs preferred an appeal to the 
High Court. The High Com t held in the first place that the notice Exhibit P-8 
was not in confinnity with section 80 of the Civil Procedure Code. The High Court 
held that Beohar Raghubir Singh bad lost the right to represent the joint family 
as karta at tire time of institution of the suit because there had been a severance of 
joint status and the notice served by Beohar Raghubir Singh could - not ensure 'to 
the benefit of tire other plaintiffs. On the merits of the case, the High Court 
found that the plaintiffs had established their possession for the statutory period of 
60 years. The High Court held that the plaintiffs had acquired the right of Raiyat 
Sarkar and that the order of the State Government refusing to correct the revenue 
record was illegal. On these findings the High Court modified the judgment of the 
trial Court to the extent that there teas a declaration in favour of the plaintiffs that 
they were entitled to i/5th share of the property' in dispute and the claim regarding 
the 4/5th share "was dismissed. The order of the State Government dated 28th 
May, 1953 refusing to recognise the possession ofthe plaintiffs was held to be wrong 
and illegal. 

The first 'question to be considered in these appeals is whether the High Court 
was right in holding that the notice given under section 80 of the Civil Procedure 
Code by the first plaintiff was effective only with regard to Raghubir Singh and 
the notice was ineffective with regard to the other plaintiffs and therefore 
Raghubir Singh alone was entitled to a declaration as regards the 1 /5th share of the 
disputed plot. On behalf of defendant Kb. 1 it was contended by Air. Shroff that 
at the time of giving notice the plaintiffs' and the second defendant were joint and 
plaintiff No. 1 Raghubir Singh was karta of the joint family. The notice was given, 
on nth January, 1954 and the suit was instituted on 20th July. 1954. It tvas 
admitted that between these two dates there was a disruption of the joint family of 
which Raghubir Singh was karta. It was argued that the right of the first plaintiff 
to represent the family had come to an end before the institution of the suit, and hence 
plaintiffs 2, 3 and 4 had to comply individually with the provisions of section 80 
of the Civil Procedure Code before appearing as plaintiffs in the suit. In our opin- 
ion, there is no justification for this argument. We consider that there is substan- 
tial identity between the[person giving the notice and the persons' filing the suit in. 
the present case. At the time of giving notice the - first plaintiff Beohar Raghubir 
Singh was admittedly the eldest member of the joint family' and being a karta he 
was entitled to represent the joint family' in all its affairs. The cause of -action had 
accrued at the time of giving of the notice and it was not necessary to give a second 
.notice merely' because there teas a severance of the joint family, before 20th July, 
1954 when the suit was actually instituted. It is obvious that the notice was given 
by Beohar Raghubir Singh as a representative of the joint f ami ly and in view of the 
subsequent partition the suit had to be instituted by' all the divided members of the 
joint family. We are of the opinion that the notice given by Beohar Raghubir Singh 
on 1 ith January, 195-4, "was sufficient in law to sustain a suit brought by all the divi- 
ded coparceners who must be deemed to be as much the authors of the notice as the 
karta who was the actual signatory of the notice. There is substantial identity’ 
between the person giving the notice and the persons bringing the suit in the present 
case and the argument of defendant No. 1 on this point must be rejected. 

The object of the notice under section 80, Civil 'Procedure Code is to give to the 
Government or the public servant concerned an opportunity' to reconsider its or his 
legal position and if that course is justified to make amends or settle the claim out of 
Court. The section is no doubt imperative ; failure to serve notice complying with 
tlie requirements of the statute will entail dismissal of the suit. But the notice must 
be reasonably construed. Any unimportant error or defect cannot be permitted to 
be treated as an excuse for defeating a just claim. In ‘ considering whether the 
provisions of the statute are complied with, the Court must take into account the 
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following matters in each case (r) whether the name, description and residence of 
the plaintiff are given so as to enable the authorities to identify the person sc rang 
the notice : (2} whether the cause of action and the relief which the plaintiff claims 
are set out with sufficient particularity', (3) whether a notice in writing has been 
delivered to or left at the office of the appropriate authority mentioned in the section; 
and (4} whether the suit is instituted after the expiration of two months next after 
notice has been served, and of the plaint contains a statement that such a notice has 
been so delivered or left. In construing the notice the Court cannot ignore the 
object of the Legislature, viz., to give to the Government or the public servants 
concerned an opportunity to reconsider its or his legal position. If on a reasonable 
reading of the notice the plaintiff is shown to have given the information which 
the statute requires him to give any incidental delects or irregularities should be 
ignored. 

In the present case, the notice wa s served on rrth January', 1954 by Beohar 
Raghubir Singh. The notice stated the cause of action arising in favour of the joint 
family. The requirements as to cause of action, the name, discription and residence 
ofthe plaintiff were complied with and the rebels which the plaintiff claimed were 
duly set out in the notice. It is true that Beohar Raghubir Singh did not expressly 
describe himself as the karta. But reading the contents of the notice Exhibit P-8 
in a reasonable manner it appears to us that the claim of Beohar Raghubir Singh was 
made on behalf of the joint family. It is true that the terms of section 80 of the Civil 
Procedure Code must be strictly complied but that does not mean that the terms of 
the notice should be scrutinised in an artificial or pedantic manner. In Dihan 
Singh Sobak Singh and another v. The Union of India and another 1 . Bhagwati, J., observed 
in the course of his judgment — • 

“We are constrained to observe that the approach of the High Court to this 
question not well-founded. The Privy Council not doubt laid down in Bhakchand 
Dagcdiisa v. Secretary of State that the terms of this section should be strictly 
complied with. - That docs not however mean that the terms of the notice should 
. be scrutinised in a pedantic manner or in a manner completely divorced from 
common sense. As was stated by' Pollock C. B. in Jones v. Kicholls 2 * . “ We 
must import a little common sense into notices of this kind.” Bcamount C.J., 
also observed in Ghandu Lai Vadilal v. Government of Bombay 4 , ‘ One must construe 
section 80 with some regard to common sense and to the object with which it 
appears to have been passed ” 

As already' pointed out, the suit was instituted in the present case by the divided 
members of the Hindu joint family on 20th July', 1954. The notice had been given 
on 1 ith January, ig54by Beohar Raghubir Singh who was the karta ofthe undivided 
joint family. In our opinion, there was identity between the person giving a notice 
and the persons filing the suit because it- must be deemed in law' that each of the 
plaintiffs had given the notice under section 80 of the Civil Procedure Code through 
the karta Beohar Raghubir Singh. It is not disputed that the cause of action set 
out in the notice remained unchanged in the suit. It is also not said that the relief 
set out in the plaint is different from the relief set out in the notice. We are accord- 
ingly of the opinion that the notice given by the karta was sufficient to sustain the 
suit brought by' the divided co-parceners and'the decision of the High- Court on 
this point must be over-ruled. - • . 

The view that we have expressed is borne out by the Judgment of this Court 
in State of.Andara Pradesh v. Gundugola Venkata Swyanarayan Gam 5 . In that case, 
die Government of Madras applied the provisions of the Madras Estates Rent 
Reduction Act, 1947 to the lands in the village Mahindhapuram on the ground that 
the grant was of the whole village and hence an estate within the meaning of section 
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3 0) CO of the Madras Esut.es I*nd Act .908. 

served a notice under section 80 of the Code of G t} ^ abovc Mentioned notifi- 
ment of the State of Madras in -which .ey ? q ut of the two persons who 

cation and asked the Government act upon it. h P cld that the 

<ravc the notice, the respondent alone filed the suit, inc ; m Qr TCCOgmse d 

original grant was not of the entire village and was not s ^ waning 

by the Government of Madras and as it was not an Est ■ Rent Rcduct ion 

of section 3 (2) (d) of the Madras Estates Land Act, the M nd tliat although 

Act, 1 947 did not apply to it. But the suit ' vas d ' s ™ S ^ 0 ^f Civil Procedure, only 
two persons had given notice under section 80 of the Cod^ _ ^ y iat 

one person had filed the suit. The Higt , r i d that the notice was not defective 
the grant was not of an c ntirc village but it also held . th . ■ ■ ^ thc ptnrn ission of 

and the suit was maintainable as it was a represent The High Court 

the Court under Order 1, rule 8 had been obtained > n ^cas^ ^ oftbc High 

granted tlie respondent there litf prayed for by hm. »• tbc ? . p p t ?J holding 

Court the appellant appealed to this Court cvcn though the notice 

that in the circumstances of die case there was ■ n ga ^ y the Court grants 
was given by two persons and the suit was filed b> . y tdc person had 

permission to one person to institute a representative sutjxid Am ^ had 
served the notice Snder section 80 die ctrcmmtence ^ ^not^ a sufficient 
joined him in serving the notice but did a Report Shah, J., observed 

ground for regarding the suit as defectiv e. At page 953 

25 follows • ' 1 ^ ^ y c crilCS'^ ara 

" The notice in the present suit was served by the Government 

Sastri. They raised a grievance about thc notification laucUDy ^ ^ ^ „ 
of Madras on 16th May, 1950; it was not an mdrvidual^ieva^^^ ^ ^ c f 
sons who served the notice but of all the ; mamd , § r } Cl ,cd to their per^o 

for which the suit was intended to be filed was also no ofrfl the Inamdars, 

claim. The notice stated the cause of action arising m f ^ clalIfl able 

and it is not disputed that the notice set out the rehcfwh - thc re quis> 

by all the Inamdars or on their behalf in default o co P penn itted to sue 

rm.. - I- fiVd the suit, but he was P_e r m rule# 



of the Code ol Civil Procedure, nrc re 4 um.«»«™ .7. . was therefore 
the name, description and place of residence of the P out in die no > • 

plied with and thc relief which the plaintiff claimed w» > , a no tice in 1 

The only departure from the notice was that two perso be started, ' 

section 80 informing the Government that proceeding rights of 

default of compliance ‘with the' requisition, for violation 01 That m on 

Inamdars, and one person only out of the two institoted. t ion8o. 

judgment is not a defect which brings the case with in the . . y dlC 

On behalf of respondent No. 1 reference was made to fYnhl^’rocWce °f 
-Judicial Committee in Vellayan Chatti a r and othersv. Governmen J ^adia oiid^K. 
and another \ and Government of the Province of Bombay v. ^ es,on P rm ' t : 0 n presented 
But the principle of these decisions has no bearing on die q ca£C a n ° 
determination in the present case. In Vellayan Cha to > • t ; 0 n and.p'a , 
was given by one plaintiff stating the cause of action, his name, va s institu 

of his residence and the relief which he claimed, although . 

by him and another. It was observed by thc Judicial Commi ■ ^ ^ - n 

-“The section according to its plain meaning requires that th^ issues th® 
the language of the High Court of Madras, “ identity of e P -R/mpiah Appa 
'notice with. the person, who brings thc suit. . : Sec Ten?. Secretary °f ^ ° 

Secretary of State 3 , and onappeal Venkata Rangiah Appa Rao • - _ 
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To hold otherwise would be to admit an implication or exception for which there 
is no justification.” 

Two persons had sued for a declaration that certain lands belonged to them, 
and for an order setting aside the decision of the Appellate Survey Officer in regard 
to those lands, it was found that one alone out of the two persons had served the 
notice. The relief claimed by the two persons was personal to them and the right 
thereto arose out of their title to the land claimed by them. It was held by the 
Judicial Committee that without a proper notice under section 80 the suit could not 
be instituted for to hold otherwise would be to admit an implication or < xception for 
which there was no justification, in the other case, in Pestonji Ardeshir Wadia’s 1 case 
two trustees of a trust served a notice in October, 1933 upon the Government of 
Bombay under section 80 intimating that the trustees intended to institute a suit 
against the Government on the cause of action and for the relief set out therein. 
-One of the trustees died before the plaint was lodged in Court, and two more trusttees 
were appointed in the place of the deceased trustee. Thereafter the two new 
trustees and the surviving trustee filed the suit out of which the appeal arose 
which was decided by the Judicial Committee. No notice was served on the 
•Government on behalf of the two new trustees. The Judicial Committee accepted 
the view of the High Court that where there were three plaintiffs, the names and 
addressed of all of them must be given in the notice. Their Lordships observed 
that: 

“ the provisions of section 80 of the Code are imperative and should be strictly 
complied with before it can be said that a notice valid in law has been served 
on the Government, m the present case it is not contended that any notice on 
behalf of plaintiffs 2 and 3 was served on the Government before the filing of 
the suit.” 

It is clear that the principle of these two decisions of ihe Judicial Committee has 
no application in the present case because the material facts axe different. 

We proceed to consider the next question arising in these appeals, iiz., whether 
the High Court was right in holding that the plaintiffs had established their title 
-as raiyat sarkar with regard to 1 /5th share in nazul plots Nos. 34/31, 33 and 171/1 
mentioned in the Deputy Commissioner’s order, dated 7th May, 1948 in Revenue 
Case No. 9 14.5-46. It was argued on behalf of defendant No. 1 that there was no 
-evidence to show that the plaintiffs weie in possession of the hand from 1 909 to 
1932, and the plaintiffs had not established their title by prescription loi the statutory 
period of 60 years, it was contended that the High Court had no justification fox 
holding that the plaintiffs had established the title of “ Raiyat Sarkar ” and the 
finding of the High Coxxrt was not based upon any evidence. In our opinion, the 
argument put forward on behalf of defendant No. 1 is well-founded and must be 
accepted as correct. In the settlement of 1863-64 Exhibit P-i the names of 
Amansingh and Thakurprasad were noted in the remarks column. But the column 
regarding tenancy right is definitely blank. The owner is shotra in the Khasra as 
the State “ Milkiat Sarkar.” In the -settlement of 1890-91 Amansingh Narpatsingh 
is again shown in the remarks column of the karta. But the column regarding any 
hind of tenancy right is again blank, it is clear that in the settlements of i860 and 
i8go-gi the ownexship of -the land is recorded as that of the Government. The 
possession of the plaintiffs or of their ancestors could not attiibuted to ownciship 
-or tenancy right of the property. In the settlclmcnt of 1909-10, Exhibit P-3 there 
is no entry in the remarks column showing the possession of the ancestors of the 
plaintiffs. * It was said on behalf of the plaintiffs that no notice was given to them 
pf the pxoceedings of the settlement of igog-io. Even assuming that this allegation 
is correct, the entries of the khasra P-3 cannot be treated to be a nullity and of no 
•effect. In any event, it was open to the plaintiffs to adduce other reliable evidence 
to prove their possession between the years 1909 to 1932* But the plaintiffs have 
failed to produce any such evidence. In the nazul settlement of 1 922-23 the tank 
was given new plot numbers 33, 34, 35, 36, 37 and 171 and its area was recorded 


1. (1949) 2 M.LJ.461 : (1949) 76 I.A. 85. 
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as 5.24 acres. In this settlement about 2 acre:, of land was found to be occupied 
by the Municipal Committee, Jabalpur. The land so found to be occupied was re- 
. corded as in the possession of the Municipal Committee. Jabalpur and the remaining 
land was again recorded as “MiLkiat Sarkai.” There is no entry as rcgaids the 
remaining land recording anybody’s possession in the remarks column. Actually 
proclamations were made during this settlement and objections were invited as per 
Exhibit ID-14, A date was fixed upto gist August, 1924 but no one came forward. 
The proclamation clearly recited that the vacant sites which were not in possession 
of anybody were not recognised as belonging to any person. It is impossible to 
believe that the plaintiffs or their anccstois were unaware of such a proclama- 
tion. Had they been possession they would not have failed to make a claim. For 
the period after 1933-34 the plaintiffs produced account books to shore that they 
exercised certain rights. Certain receipts were also proved but they also relate to 
a period after 1939. We have gone through the oral evidence produced by the 
plaintiffs and it appears to be unreliable. The result is that for die period 1891 
till 1932 there is no reliable oral documentary evidence to prove that the plaintiffs 
or their ancestors had any possession over the disputed land. On the contrary 
the disputed land i.e., Phoota Tal was always recognised as Malkiat Sarkar and 
the State Government was justified in holding that the order of the Deputy 
Commissioner, dated 7th May, 1948 should be set aside. 

In the course of the argument reference was made by Mr. Gup te to the follow- 
ing passage in the Central Provinces Settlement Instructions (Reprint of 1953 ) 
page 213 : 

“ In dealing -with proposed method of the settlement of titles it will be convenient 
in order to remove all causes for misapprehension among residents, to lay emphasis 
on the policy of Government in making these settlements. That policy' was 
defined in the Chief Commissioner’s Resolution No. 502-BK dated the 19th 
October, 1917, in the Revenue and Scarcity Department, but its main principles 
will bear repetition. 

As it is not the intention of Government in making the settlement to disturb 
long possession, but only to obtain an accurate record of the lands which are its 
property and to secure its right to any land revenue to "which it may be entitled, 

’ long possession, even without clear proof of a definite grant from Government 
will be recognised as entitled the holder to possession. In deciding what consti- 
tutes long possession in any individual town, regard will be had to the special 
ciicumstances of the place, and while this point will be dealt with more parti- 
cularly' in the Deputy Commissioner’s report, the following general principles 
will ordinarily' be observed: 

(r) all occupants who are able to prove possession to any' land prior to 1891 
or such later date as may be fixed fer each town, either by themselves or by a 
valid tide from a previous holder, and all occupants who can prove a definite 
grant or lease from Government will be recorded as entitled to hold such land as 
against Government (paragraph 6 of the Resolution).” 

On the basis of this passage it was argued that it was the duty of tire settlement officer 
to treat the plaintiffs as having established thcii title because they were shown to 
he in possession in the settlement of the year 1890-91. We are unable to accept this 
argument as correct. Tire passage quoted above only applies to a case "where the 
otvnership of the land was unknown) i.e., where possession is proved for a long time, 
but its original title could not be traced, and not to a case where the land is recorded 
as Government land. 

For the reasons expressed, we hold that the suit brought by the plaintiffs being 
Civil Suit No. 10-A of 1954 should be dismissed. Civil Appeal 386 of 1 966 is 
accordingly dismissed and Civil Appeal 387 of 1966 is allowed with costs in Favour 
of defendant No. 1 i.e.. State of Madhya Pradesh. There trill be one hearing 
fee. . 

- S.V.J. - - 


Order accordingly. 
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SMT. S. L. GHOSH V. H. K. BA.NERJHE- 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — J. C. Shah and A. X. Grover. JJ. 

Sint. Swaran Lata Ghosh • - Appellant* 


Harendra Kumar Baneijee and another . . Respondents. 

Practice — judicial trial — Essen’ial attributes — Disputed claim — Judicial determination, to be 
supported by the most cogent reasons that suggest themselves to a Judge. 

Civil Procedure Code (F of 1908), Order 20, rides 1 to 8 and Order 49, rule 3 — Scope — 
(Chartered High Court not obliged to record a Judgment strictly according to Order 29, 
Rules 4 and 5 — Order 49, rule 3 hoiofar applies to the trial of suits by Chartered High 
Courts — Judicial determination to be supported by reasons duly recorded. 

It is true that rules 1 to 8 of Order 20 of the Code of Civil Procedure are, by the 
express provision contained in Order 49, rule 3, Clause (5) in applicable to a 
Chartered High Court in the exercise of its ordinary or extraordinary original 
civil jurisdiction. A Judge of a Chartered High Court is not obliged to record a 
judgment strictly according to the provisions contained in rules 4 (2) and 5 of 
Order 20, Code of Civil Procedure. But the privilege of not recording a judgment 
is intended normally to apply where the action is .under undefended, where the 
parties are not at issue on any substantial matter, in a summary trial of an action 
where leave to defend is not granted, in making interlocutory orders or in dispos- 
ing of formal proceedings and the like. Order 49, rule 3 of the Code of Civil 
Procedure undoubtedly applies to the trial of suits ; but the question is not one 
merely of power but of exercise of judicial discretion in the exercise of that 
power. The function of a judicial trial is to hear and decide a matter in contest 
between the parties in open Court in the presence of parties according to the 
procedure prescribed for investigation of the dispute and the rules of evidence. 
The conclusion of the Court ought normally to be supported by reasons duly 
recorded. This requirement transcends all technical rules of procedure. 

The plaintiff’s case was founded upon extracts of Bank account ; the extracts 
however do not evidence the agreement under which the money passed from the 
plaintiff to Ghosh (husband of the appellant) . The plaintiff had to prove not only 
that money passed from him to Ghosh, he had to prove that money passed under 
the agreement pleaded by him. Oral testimony of the plaintiff had to be examined 
in the context of several weighty circumstances, e.g., complete absence of docu- 
mentary evidence in the handwriting of Ghosh ; absence of correspondence 
relating to the transactions between Ghosh and the plaintiff ; absence of books 
of account in support of the transactions ; improbability of a transaction of the 
nature pleaded between an attorney and the plaintiff, absence of any previous 
business or professional relationship between Ghosh and the plaintiff; absence of 
. vouchers supporting the alleged payment of interest and repayment of part of the 
principal and other important circumstances. In reaching a conclusion the 
Court had to consider the probabilities and the circumstances in which the plain- 
tiff alleged that he had deposited the two sums of money with Ghosh. It was 
essentially a case in which there should have been a full record of the reasons 
which persnaded the learned Trial Judge to reach the conclusion he did. A mere 
order directing payment of the money, not supported by reasons, does not do 
duty or a judgment according to law. 

Appeal by Special Leave from the Judgment and Order, dated the 4th August, 
1964 of the Calcutta High Court in Appeal from Original Order No. 99 of 1963. 



* G.A. No. 662 of ig66. 


12th March, ig 6 g. 
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D. Jf. 1 Wukherjee, Advocate, foi Appellant. 

S. C. Myumdar, Advocate, for Respondents. 

The Judgment of the Court was delivered bv 

Shah,J . — Birendra Krishna Ghosh — hereinafter called ‘‘ Ghosh 55 — was practis- 
ing as an attomey-at-law in the High Court of Calcutta. He died in August, 1950. 
H. K. Banerjee — the first respondent herein — commenced in 1951 an action in the 
High Court of Calcutta on the original side against S varan Lata and Arun Kumar 
— widow and minor son respectively of Ghosh — or a decree or Rs. 15,000 claiming 
that it was the balance of “ capital deposits 55 due to him from Ghosh and Rs. 1,535 
interest due thereon. The plaintiff claimed that he had deposited with Ghosh 
Rs. 6,000 on 10th December, 1946 foi the 1 specific purpose of investing the amount* 
and the latter agreed to pay interest at the rate of 6 per cent, per annum and to 
repay the same or any portion thereof when demanded ; that on or about 17th 
February, 1948, he had deposited Rs. 10,000 with Ghosh also for “the specific 
purpose of investing ” that sum, and the latter had agreed to pay interest at the 
rate of 7 per cent, per annum and to repay, the same or part thereof when demanded ; 
that under the agreement Ghosh paid diverse sums of money as interest, and on 
3rd July, 1947 Ghosh repaid. Rs. 1,000 out of Rs. 6,000 deposited ; and that the 
balance of Rs. 15,000 and Rs. 1,535 interest due thereon were repayable by the 
defendants to the plaintiff. 

Swaran Lata filed a written statement denying the claim of the plaintiff. She 
denied that the sums of Rs. 6,000 and Rs. 10,000 were entrusted to or deposited 
with her husband as alleged by the plaintiff : she denied that her husband repaid 
any amounts towards Interest or part payment of principal ; and she submitted that 
the suit was in any event barred by the law of limitation. 

The trial of the suitcommenced before Law, J., on 12th July, 1962. In support 
of the plaintiff’s case four witnesses were examined. The plaintiff tendered in 
evidence extracts from certain Bank accounts and correspondence. He produced 
no documentary- evidence in support of his case that any amount was deposited 
with Ghosh, on terms set out in tire plaint. Apparently he relied upon the entries 
in the extracts from the statements of account with the United Bank of India Ltd., 
the Imperial Bank of India, the Hooghly Bank Ltd. and correspondence between 
him and Swaran Lata. The learned Judge by order, dated 17th August, 1962 
passed the following order : 

“ There will be a decree for Rs. 15,000 with interest on judgment on Rs. 15,000 
at 6 per cent, per annum and costs. No interim interest allowed.” 

Pursuant to that order a decree was drawn up. 

Against the decree Swaran Lata appealed to the High Court under clause 15 
of the Letters Uatent, and raised several grounds in the memo, of appeal on the 
merits. Tne High Court disposed of the appeal by a short judgment observing : 

‘‘We think that the plaintiff sufficiently proved the case made in the plaint. 
On the 10th December, 1946, the plaintiff entrusted and deposited with Birendra 
Krishna Ghosh a sum of Rs. 6,000 for the express and specific purpose of investing 
the sum to yield interest at the rate of 6 per cent, per annum. He also entrusted 
and deposited with Birendra Krishna Ghosh on the 17th February, 1948 a sum of 
Rs. 10,000 for “ the express and specific purpose of investing the sum to yield 
interest at the rate of 7 per cent, per annum.” 

The Court observed that the amounts paid to Ghosh were deposits, within the 
meaning of Article 60 of the Indian Limitation Act. 1908, and since interest was 
paid in respect of both the deposits within three years of the institution of the suit, 
no question of limitation arose, and the Trial Court had “rightly decreed the suit.” 
The High Court, however,- modified the decree passed by the Trial Court and dec* 
lared that the liability of the defendants was not personal and 'was limited only to 
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the assets and properties " of Ghosh received by them. With Special Leave, Sivaran 
Lata Ghosh has appealed to this Court. 

The defendants had filed a lvritten statement denying the averments in the 
plaint and had contested the claim of the plaintiff. The learned Judge apparently 
raised no issues. We have found in the printed paper book no record of any issues 
raised. On behalf of the plaintiff, -witnesses were examined to prove the two de- 
posits and the terms of the deposit which it was claimed were orally agreed upon. 
There was no documentary- evidence supporting the case of the plaintiff relating to 
the agreements between him and Ghosh. There was also no documentary evidence 
supporting the case of payment of interest on the amounts deposited,, or of re-pay- 
ment of z part of the principal. Indisputably the pleadings of the parties raised 
substantial issues of fact for trial, and a lengthy trial was held. But the learned 
Trial Judge delivered no judgment. He merely decreed the claim. The decree 
yvas on the face of it erroneous, because it directed Swaran Lata and her minor son 
Aran Kumar personally to pay the amount decreed. 


Trial of a civil dispute in Court is intended to achieve, according to law- and the 
procedure of the Court, a judicial determination between the contesting parties of 
the matter in controversy. Opportunity' to the parties interested in the dispute to 
present their respective cases on questions of law as well as fact, ascertainment of 
facts by means of evidence tendered by the parties, and adjudication by a reasoned 
judgment of the dispute upon a finding on the facts in controversy and application 
of the law to the facts found, are essential attributes of a judicial trial. In a judicial 
trial the Judge not only must reach a conclusion which he regards as just, but,, 
unless otherwise permitted, by the practice of the Court or bylaw, he must regard 
the ultimate mental piocess leading from the dispute to its solution. A ji dicial 
determination of a disputed claim where substantial questions of law or fact arise 
is satisfactorily retched, only if it be supported by the most cogent reasons that 
suggest themselves to the Judge ; a mere order deriding the matter in dispute not 
supported by reasons is no judgment at all. Recording of reasons in support of a. 
derision of a disputed claim serves more purposes than one. _ It is intended to ensure 
that the decision is not the result of whim or fancy, but of a judicial approach to the 
matter in contest : it is also intended to ensure adjudication of the matter according 
to law and the procedure established by law. A party to the dispute is ordinarily 
entitled to know the grounds on which the Court has decided against him, and more 
so when the judgment is subject to appeal. The Appellate Court will then have 
adequate material on which it may determine whether the facts are properly 
ascertained, the law has been correctly applied and the resultant decision is just. It 
is unfortunate that the learned Trial Judge has recorded no reasons m support of 
his conclusion, and the High Court in appeal merely recorded that they thought 
that the plaintiff had sufficiently proved the case m the plaint. 

The defendants it is true led no oral evidence and produced no ^ documentary- 
evidence. But the defendants had apparently no personal knowledge about the 
transactions and there is no clear evidence on the record that the first defendant 
Swaran Lata had in her possession any books of account of the deceased which she 
Shave produced and had withheld. The burden of proving the claim m all 
Its details lay upon the plaintiff. Absence of a documentary evidence m support of 
the case made t? e burden more onerous. 

We are unable to agree with Counsel for the plaintiff that “for all practical 
mirno^es” the action was undefended and that the Trial Judge recorded merely- 
FoS“vid»ce “pILr of the plamtifFs eye. The def«d™tshad a d 
statement denying the plaintiff s claim, had appeared by Counsel at the trial, and 
had challenged die plaintiff's evidence bv intensive cross^mion Tffie 
plaintiff who was the principal witness was asked as many as 31/ questions and his 
examination appears to have taken the better part of a day. In the course of the 
e xamina tion ffi attempting to elicit the truth the learned Judge took no mean or 
insignificant part. Three more witnesses were also examined. 
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We are also unable to agree that the only plea raised at the trial and in the 
Court of appeal was about the personal liability of the defendants. The evidence 
led at the trial and the cross-examination amply establish that the defendants defend- 
ed the claim on the merits. The High Court in appeal modified the decree and 
restricted it to the estate inherited by the defendants from Ghosh. But there is no 
reason to hold that the only point argued before the Trial Court related to the extent 
•of liability of the defendants. The grounds in the memorandum of appeal belie that 
submission. 

It is true that rules 1 to 8 of Order 20 of the Code of Civil Procedure are, by the 
-express provision contained in Order 49, rule 3, clause (5) inapplicable to a Chartered 
High Court in the exercise of its ordinary orExtraordinary Original Civil Jurisdiction. 
A Judge of a Chartered High Court is not obliged to record a judgment strictly 
according to the provisions contained in rules 4 (2) and 5 of Order 20, Code of Civil 
Procedure. But the privilege of not recording a judgment is intended normally 
to apply where the action is undefended, where the parties are not at issue on any 
substantial matter, in a summary trial of an action where leave to defend is not 
granted, in making interlocutory orders or in disposing of formal proceedings and 
the like. Order 49, rule 3 of the Code of Civil Procedure undoubtedly applies to 
the trial of suits ; but the question is not one merely of power but of exercise of 
judicial discretion in the exercise of that power. The function of a judicial trial is 
to hear and decide a matter in contest between the parties in open Court in the 
presence of parties according to the procedure prescribed for investigation of the 
•dispute, and the rules of evidence. The conclusion of the Court ought normally 
to be supported by reasons duly recorded. This requirement transcends all techni- 
cal rules of procedure. 

We may assume that the learned Trial Judge was satisfied that the claim of the 
plaintiff deserved to be decreed. But the judgment of the learned Trial Judge was 
not final : it was subject to appeal and unless there was a reasoned judgment record- 
ed by the Trial Judge, an appeal against the judgment may turn out to be an empty 
formality. A Court of appeal generally attaches great value to the views formed 
by the Judge of First Instance who had seen die witnesses and noted their demeanour. 
How die Judge who tried the suit reacted to the evidence of a witness may not 
.always be found from the printed record. 

. The plaintiff’s case svas founded upon extracts of Bank accounts : the extracts 
however do not evidence the agreement under which the money passed from the 
plaintiff to Ghosh. The plaintiff had to prove not only that money passed from him 
to Ghosh ; hehad to prove that money passed under the agreement pleaded by him. 
‘Oral testimony of the plaintiff had to be examined in the context of several weighty 
circumstances, e.g., complete absence of documentary evidence in the handwriting of 
Ghosh ; absence of correspondence relating to the transactions between Ghosh and 
the plaintiff ; absence of books of account in support of the transactions ; improba- 
bility of a transaction of the nature pleaded between an Attorney and the plaintiff; 
absence of any previous business or professional relationship between Ghosh and 
the plaintiff ; absence of vouchers supporting the alleged payment of interest and 
^repayment of part of the principal and other important circumstances. In reaching 
a conclusion the Court had to consider the probabilities and the circumstances in 
which the plaintiff alleged that he had deposited the two sums of money with 
'Ghosh. It svas essentially a case in which there should have been a full record of 
•the reasons which persuaded the learned Trial Judge to reach the conclusion he 
.did. A mere order directing payment of the money, not supported by reasons, 
•does not do duty for a judgment according to law. 

We are, therefore, constrained to come to the conclusion that there has been 
mo real trial of the defendants’ case. It is ? very unfortunate state of affairs that 
eighteen years after the date on which the suit was instituted, we have to remand 
tthc suit for trial according to law. But we see no other satisfactory alternative. 
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The decree passed by the High Court is set aside.' The suit stands remanded 
to the Court of First Instance for trial according to law. It will be open to the 
learned Judge who tries the suit to proceed on the evidence already on the record. 
If the parties desire to lead any additional evidence, he will give them opportunity 
in that behalf. If the learned Judge is of the opinion that the witnesses should be 
examined over again before him, he may adopt that course. 

As costs till now incurred are thrown away on account of circumstances for 
■which the parties may not be held responsible, we direct that there will be no order 
as to costs till this date. 

We may state that the observations made by us in the course of this judgment 
are not intended to express any opinion by this Court on the merits of the dispute. 

V.M.K. Order accordingly. 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — J. C. Shah and A. N. Grover, JJ. 

Jai Jai Ram Manohar Lai . . Appellant* 

v. 

National Building Material Supply, Gurgaon .. Respondent. 

Civil Procedure Code (V of 1908), section 153 and Order 6, rule 17 — Amendment of pleading 

— Granting of— Suit instituted by plaintiff in the name in which the business was carried 

on — Amendment of plaint to describe plaintiff as the Proprietor — Whether can be granted 

— Limitation. 

Rules of Procedure are intended to be handmaid to the administration ofjustice. 
A party cannot be refused just relief merely because of some mistake, negligence, 
inadvertance or even infraction of the rules of Procedure. The Court always gives 
leave to amend the pleading of a party, unless it is satisfied that the party applying 
was acting mala fide or that by his blunder, he had caused injury to his opponent 
which may not be compensated for by an order of costs. However, negligent 
or careless mayjhave been the first omission and, however la te the proposed amend- 
ment, the amendment may be allowed if it can be made ■without injustice to the 
other side. All amendments should be permitted as may be necessary for the 
purpose of determining the real question in controversy between the parties, 
unless by permitting the amendment injustice may result to the other side. There 
is no rule that unless in an application for an amendment of the plaint, it is ex- 
pressly averred that the error, omission or misdiscription is due to bona fide mistake, 
the Court has no power to grant leave to amend the plaint. The power to grant 
amendmert of the pleadings is intended to serve the ends of justice and is not 
governed oy any such narrow or technical limitations. 

On facts held, that the order passed by the trial Court in granting the amend- 
ment was right. 

It was further held, since the name in 'which the action ■was instituted was merely 
a misdescription of the original plaintiff, no question of limitation arises ; the 
plaint must be deemed on amendment to have been instituted in the name of 
the real plaintiff, on the date on which it was originally instituted. 

Appeal by Special Leave from the Judgment and Order, dated the 9th Novem- 
ber, 1964 of the Allahabad High Court in First Appeal No. 257 of 1953. 

S. C. Manckanda, Senior Advocate (S. K. Mehta and K. L. Mehta , Advocates, 
with him), for Appellant. 

Bishan Jd'arain, Senior Advocate {Harlans^ 5/ngA,_Advocate, with him], for Res- 
pondent." — 


*C..V Xo. 697 of 1966. 

s c j — 17 


17th March, 1969. 
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The Judgment of the Court was delivered by 

Shah, J. — On 11th March, 1950, Manohar Lai s/o. Jai Jai Ram commenced 
an action in the Court of the Subordinate Judge, Nainital, for a decree for 
Rs. 10,139/12 being the value of timber supplied to the defendant — the National 
Building Material Supply, Gurgaon. The action was instituted in the name of 
“Jai Jai Ram Manohar Lai ” which was the name in which the business was carried 
on. The plaintiff Manohar Lai subscribed his signature at the foot of the plaint as 
“Jai Jai Ram Manohar Lai, by the pen of Manohar Lai ”, and the plaint was also 
similarly verified. The defendant by its written statement contended that the 
plaintiff was an unregistered firm and on that account incompetent to sue. 

On 18th July, 1952, the plaintiff applied for leave to amend theplaint. Manohar 
Lai stated that “the business name of the plaintiff is Jai Jai Ram Manohar Lai 
and therein Manohar Lai the owner and proprietor is clearly shown and named. 
It is a joint Hindu family business and the defendant and all knew it that Manohar 
Lai whose name is there along with the father’s name is the proprietor of it. The 
name is not an assumed or fictitious one.” The plaintiff on those averments applied 
for leave to describe himself in the cause title as “ Manohar Lai proprietor of Jai 
Jai Ram Manohar Lai ” and in paragraph 1 to state that he carried on the business 
in timber in the name of Jai Jai Ram Manohar Lai. Apparently no reply was filed 
to this application by the defendant. The Subordinate Judge granted leave to 
amend the plaint. He observed that there was no doubt that the real plaintiff was 
Manohar Lai himself, that it was Manohar Lai who intended to file and did in fact 
file the action, and that the “ amendment was intended to bring what in effect had 
been done in conformity with what in fact should have been done.” 

The defendant then filed a supplementary written statement raising two addi- 
tional contentions — (1) that Manohar Lai was not the sole owner of the business 
and that his other brothers were also the owners of the business, and (2) that in 
any event the amendment became effective from 18th July, 1952, and on that 
account the suit was barred by the law of limitation. 

The trial Judge decreed the claim for Rs. 6,568/6/3. Against that decree an 
appeal was preferred to the High Court of Allahabad- The High Court being of 
the view that the action -was instituted in the name of a “ non-existing person ” 
and Manohar Lai having failed to aver in the application for amendment that the 
action was instituted in the name of “Jai Jai Ram Manohar Lai ” on account of 
some bona fide mistake or omission, the Subordinate Judge was incompetent to grant 
leave to amend of the plaint. The High Court after making an extensive quota- 
tion from the judgment of this Court in Pumshottam Umedbhai & Company v. Messrs. 
Manilal & Sons. 1 observed that the action could not be instituted by the plaintiff 
in the business name ; it should have been instituted in the name of the karta of the 
Hindu undivided family in his representative capacity or else all the members of the 
joint family must join as plaintiffs. The Court then observed : 

“ The suit instituted by the joint Hindu family business in the name of an 
assumed business title “ was a suit by a person, who did not exist and was, there- 
fore, a nullity. Hence there could be no amendment of the description of such a. 
plaintiff who did not exist in the eye of law. The Court below was in obvious 
error in thinking otherwise and allowing the name of Manohar Lai to be added 
as proprietor of the original plaintiff Jai Jai Ram Manohar Lai, which tins neither 
a legal entity nor an existing person who could have validly instituted the suit.” 

The High Court was also of the opinion that the substitution of the name of Manohar 
Lai as a plaintiff during the pendency of theaction took effect from 18th July, 1952, 
and the action must be deemed tobeinstiluted on that date: the amendment could not 
take effect retrospectively and on the date of the amendment the action was barred 
by the law of limitation. The plaintiffhas appealed to this Court with Special Leave. 

1. (1961) 1 M.LJ. (S C.) 38: (1961) 1 An.W.R. 9S2. 

(S.C.) 3S: (1961) 1 S.C.J.283 : (1961) I S.C.R. 
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The order passed by the High Court cannot be sustained. Rules of procedure 
are intended to be handmaid to the administration of justice. A party cannot be 
refused just relief merely because of some mistake, negligence inadvertence or even 
infraction of the rules of procedure. The Court always gives leave to amend the 
pleading of a party, unless it is satisfied that the party applying was acting mala fide, 
or that by his blunder, he had caused injury to his opponent which may not be com- 
pensated for by an order of cost. However, negligent or careless may have been the 
first omission, and, however, late the proposed amendment, the amendment may be 
allowed if it can be made without injustice to the other side. In Amulakchand Mewa- 
ram and others v. Babulal Kanalal Taliwala 1 , Beaumont, C J., in delivering the judgment 
of the Bombay High Court set out the principles applicable to cases like the present 
and observed : 

“ the question whether there should be an amendment or not really 

turns upon whether the name in which the suit is brought in the name of a non- 
existent person or whether it is merely a misdescription of existing persons. If the 
former is the case, the suitis a nullity and no amendment can cilre it. If the latter 
is the case, prima facie, there ought to be an amendment because the general rule, 
subject no doubt to certain exceptions, is that the Court should always allow an. 
amendment where any' loss to the opposing party can be compensated for by costs.” - 

In Amulakchand Mewiram's case 1 , Hindu undivided family' sued in its business name. 
It was not appreciated at an early stage of the suit that in fact the firm name was not 
of a partnership, but was the name of a joint Hindu family. An objection was rais- 
ed by' the defendant that the suit as filed was not maintainable. An application to 
amend the plaint, by substituting the names of the three members of the joint family 
for the name of the family firm as plaintiffs, was rejected by the Court of First Ins- 
tance. In appeal the High Court observed that a suit brought in the name of a firm 
in a case notwithin Order 30, Civil Procedure Code being in fact a case of misdes- 
cription of existing persons, leave to amend ought to have been given. 

This Court considered a somewha-t similar case in Purushottam UmedbhaPs case A 
A firm carrying on business outside India filed a suit in the firm name in the High 
Court of Calcutta for a decree for compensation for breach of contract. The plain- 
tiff then applied for amendment of the plaint by describing the names of all the part- 
ners and striking out the name of the firm as a mere misdescription. The applica- 
tion for amendment was rejected on the view that the original plaint was no plaint 
in law and it was not a case of misnomer or misdescription, but a case of a non-exis- 
tent firm or a non-existent person suing. In appeal, the High Court held that the 
description of the plaintiff by a firm name in a case where the Code of Civil Procedure 
did not permit a suit to be brought in the firm name should properly be considered a 
case of description of the individual partners of the business and as such a misdescrip- 
tion which in law can be corrected and should not be considered to amount to a 
description of a non-existent person. Against the order of the High Court an appeaL 
■was preferred to this Court. This Court observed (at p. 994) : 

“ Since , however, a firm is not a legal entity the privilege of suing in the name 
of a firm is permissible only to those persons who, as partners, are doing business in 
India. Such privilege is not extended to persons who are doing business as part- 
ners outside India. In their case they still have to sue in their individual names. 
If, however, under some misapprehension, persons doing business as partners 
outside India do file a plaint in the name of “their firm they are misdescribing 
themselves, as the suit instituted is by them, they being known collectively as a 
firm. It seems, therefore, that a plaint filed in a Court in India in the name of 
of 3 firm doing business outside India is not by itself a. nullity. It is a plaint by- 
all the partners of the firm with a defective description of themselves for the pur- 
pose of the Code of Civil Procedure. In these circumstances, a civil Court could 

j ■ — s 

1. (1933) 35 Bom.'L.R. 569. W.R. (S C.) 38 : (1961) 1 S.C.R.982 : (1961) 1 

2. (1961) 1 M.L J. (S C ) 3S : (1961) An. S CJ-5283. 
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permit, under the provisions of section 1 53 of the Code (or possibly under Order 6, 
rule 17, about which we say nothing), an amendment of the plaint to enable a 
proper description of the plaintiffs to appear in it in order to assist the Court in 
determining the real question or issue between the parties.’ 5 

These cases do no more than illustrate the well-settled rule that all amendments 
should be permitted as may be necessary for the purpose of determining the real 
question in controversy between the parties, nr less by permitting die amendment 
injustice may result to the other side. 

In the present case, the plaintiff was carrying on business as commission agent 
in the name of “ Jai Jai Ram Manohar Lai ”. The plaintiff was competent to sue 
in his own name as Manager of the Hindu undivided family to which the business 
belonged ; he says he sued on behalf of the family in the business name. The obser- 
vations made by the High Court that the application for amendment of the plaint 
-could not be granted, because there was no averment therein diat the misdescription 
was on account of a bona fide mistake, and on that account the suit must fail, cannot 
be accepted. In our view, there is no rule that unless in an application for amend- 
ment of the plaint it is expressly averred that the error, omission or misdescription 
is due to a bona fide mistake, the Court has no power to grant leave to amend the 
plaint. The power to grant amendment of the pleadings is intended to serve the 
■ends of justice and is not governed by' any such narrow or technical limitation. 

Since the name in which the action was instituted was merely a misdescription 
■of the original plaintiff,no question of limitation arises ; the plaint must be deemed 
on amendment to have been instituted in the name of the real plaintiff, on the date 
on which it was originally instituted. 

In our viewy the order passed by the trial Court in granting the amendment teas 
-clearly right, and the High Court was in error in dismissing the suit on a technicality 
wholly' unrelated to the merits of tire dispute. Since all this delay' has taken place 
and costs have been thrown away, because the defendant raised and persisted in a 
plea which had no merit even after the amendment was allowed by the trial Court, 
he must pay the costs in this Court and the High Court. The appeal is allowed and 
the decree passed by tire High Court is set aside. It appears that the High Court 
has not dealt with the appeal on the merits. The proceedings will stand remanded 
to the High Court for disposal according to law on the merits of the dispute between 
the partie;. 

S.V.J. Appeal allowed 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — -J. C. Shah and A. N. Grover, JJ. 

S. Jhansi Lakslimi Bat and others ' . . Appellants* 

v. 

Pothana Appa Rao and others .. Respondents. 

Succession Act {XXXIX of 1925), section 105 — -Legacy — Legatee not sneaking the 

testator — Lapse — Intention to exclude lapse, when can be inferred. 

Request — Fund to be utilised in equal moieties for two purposes — Failure of one purpose if will 

result in a moiety of the amount devised falling into the residue. 

The fund was devised for the construction of a Rammrmdiram at Rajavaram 
village and for “celebrating the marriage and other auspicious functions ” of 
Seetharatnam. Since no part of thefund was needed forthe benefit of Seetharatnam, 
the legacy failed pro-tanto and fell into the residue. Under the trill Mangamma, 

‘ wifcrof tiict enaioi was m ade-the-owner-the residue, but by her death during the 


* C.A. No. 445 of 1966. 


17th March, 1969. 
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lifetime of Appaima the residuary bequest lapsed and vested as on intestacy in 
the plaintiff and the 24th defendant. The devise of a moiety of the fund to be 
applied for the construction of a Ramamandiram however stands good and the 
trust must be carried out. Mangamma is dead., but on that account the charitable 
trust is not extinguished. The Trial Court must give appropriate directions for 
utilisation of that moiety for constructing a temple according to the direction of 
Appanna in the will. 

Section 105 of the Indian Succession Act enacts that a legacy shall lapse and 
form part of the residue of the testator’s property if the legatee does not survive 
the testator except where it appears by the will that the testator intended that the 
legacy shall on the legatee not surviving him go to some other person. It is 
difficult to agree that the intention of the testator that a legacy shall not lapse may 
be given effect to only if the testator expressly directs that if the legatee dies during 
his lifetime the legacy shall go to some other person, and that intention to 
exclude lapse cannot be inferred. Section 105 (1) does not say, nor does it 
imply, that the testator must have expressly envisaged the possibility of lapse 
in consequence of the legatee dying during his lifetime and must have made a 
provision for that contingency. 

Appeal by Special Leave from the Judgment and Order, dated the 9th March, 
1964 of the Andhra Pradesh High Court in Letters Patent Appeal No. 2 of 1963. 

M. G. Chagla , Senior Advocate, (T. Satyanarayana , Advocate with him), for 
.Appellants. 

P. Ram Reddy , Senior Advocate, ( K . Jayaram, Advocate with him), for Res- 
pondents. 

The Judgment of the Court was delivered by 

Shah, J . — One Appanna died on 12th March, 1953, leaving him surviving no 
wife or lineal descendant. Subba Rao claiming to be the father’s sister’s son of 
Appanna instituted Suit No. 64 of 1953 in the Court of the Subordinate Judge, Eluru, 
for partition and separate possession of his half share in the properties described in 
Sched tiles A, B, C, D and E. The plaintiff claimed that Appanna died intestate, 
and that he and his brother Venugopala Rao were the nearest heirs entitled to the 
entire estate of Appanna. To this suit were impleaded Pothana. Apparao (husband 
of the sister of Mangamma, wife of Appanna), his children, certain relations of 
Mangamma and the tenants on the lands in suit. Venugopala Rao was impleaded 
as the 24th defendant. The suit was defended by Pothana Apparao and others 
contending, inter alia , that Appanna had made and executed a will on 14th July, 
1948, devising his property in favour of various legatees and the plaintiff’s suit for a 
share in the property was on that account not maintainable. The trial Court held 
that Appanna of his free will and while in a sound state of mind had executed the 
will on 14th July, 1948, whereby he disposed of his properties described in Schedules 
A, B, C, D and E, but the Court held that the disposition of the property in Schedules 
C and E lapsed because Mangamma w'ho was a legatee of the properties died before 
the testator, and that the direction in the will that whatever remained out of the 
Schedule E property after the lifetime of Mangamma shall pass to Venkataswamy 
and Seshagirirao defendants Nos. 3 and 2 respectively or their descendants was void 
and incapable of taking effect. The learned Judge accordingly passed a decree in 
favour of the plaintiff and the 24th defendant for possession of properties described 
in Schedules C and E. 

In appeal to the High Court of Andhra Pradesh, Chandrasekhar Sastry, J., 
allowed the appeal filed by Pothana Apparao and his two sons Venkataswamy and 
Seshagirirao, and dismissed the claim of the plaintiff in respect of Schedules 
C and E properties. An appeal under the Letters Patent filed by the plaintiffs- 
against the judgment of Chandrasekhar Sastry, J., was dismissed. 

It has been concurrently found by all the Courts that when he was in a sound 
and disposing state of mind Appanna executed on 14th July, 1948, the will set up by 
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the defendants. In an appeal with Special Leave this Court will not ordinarily allow 
a question about due execution to be canvassed, and our attention is not invited to 
any exceptional circumstances which may justify a departure from the rule. 

The only question which survives for consideration relates to the true effect of 
the dispositions made by the will in respect of Schedule G and Schedule E properties. 
The relevant provisions of the will may first be set out : 

“I am now about forty years of age. I do not have male or female issue. 
* * My wife is alive. * * and with the fear that I may not 

survive I have made the following provisions in respect of my immovable and 
movable properties to be given effect to. 

* * * * * . 

I have given power to my wife Mangamma to sell the immovable property 
mentioned in the G Schedule hereunder and utilise the amount for celebrating 
the marriage and other auspicious functions of Tholeti Narasimha Rao’s daughter 
Seetharatnam mentioned in the B Schedule and for constructing a Ramamandiram 
in Rajavaram village in my name. 

* * * * * 

The immovable property mentioned in the E Schedule hereunder shall be 
enjoyed by my wife Mangamma with all powers of disposition by . way of gift, 
sale, etc. Whatever remains out of the said E Schedule mentioned immovable 
property after her lifetime, (the said property) shall pass either to the said Ven- 
kataswamy and Seshagiri or their descendants. * * In the event'of my 

wife taking a boy in adoption the property mentioned in the E Schedule hereunder 
shall pass to the said adoptee with all powers of disposition by way of gift, sale 
etc., after her lifetime. * * * 

If, for any reason, the properties and rights do not pass.to the individuals men- 
tioned in the aforesaid paras, such properties and. rights shall be enjoyed by my 
wife Mangamma with absolute rights.” ; ... 

Appanna had directed his wife Mangamma to sell the properties described in 
Schedule G and to utilise the proceeds for two purposes, “ celebrating the marriage 
and other auspicious functions ” of Seetharatnam, and “for constructing a Rama- 
mandiram in Rajavaram village ” in' his' name. But the marriage of Seetharatnam 
was celebrated during the lifetime of Appanna, and expenses in that 'behalf were 
defrayed by Appanna, and no expenses remained to be incurred after the death of 
Appanna.. Mangamma had no beneficial ' interest in Schedule C property. She 
was merely appointed to sell the property and to utilise the proceeds for the purposes 
•specified in the will. The trial Judge clearly erred in holding that the estate lapsed 
because Mangamma died during the lifetime of Appanna. In the view of Chandra- 
sekhar Sastry, J., since there was a joint request for two purposes, and one of the 
purposes for which the Schedule G properties were devised was accomplished by 
Appanna the bequest in its entirety must enure for the remaining purpose, i.e., cons- 
tructing a Ramamandiram , and the plaintiff’s claim for possession of the C Schedule 
properties must fail. The learned Judges of the High Court agreed with that view. 

But there was no “joint bequest ” of the properties. In the absence of alloca- 
tion of the amounts to be utilised for “ celebrating the marriage and other auspicious 
functions ” of Seetharatnam and for constructing a Ramamandiram, it must be pre- 
sumed that the fund was to be utilised in equal moieties for the two purposes. Failure 
of one of the purposes will result in a moiety of the amount devised falling into the 
residue.' 

In J ages war Narain Deo v. Run Chuni Dull and others 1 a devise under the will of a 
Hindu testator who had given a four-anna share of his estate to his daughter 3nd her 

. 1 . (1896) L.R. 23 I.A. 37, 43 : 6 M.L.J. 75. 
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son for their maintenance with power of mating alienation thereof by sale or gift 
fell to be construed. The Judicial Co mmi ttee held that on a true construction of 
the will each took an absolute interest in a two-anna share in the esta.te. In dealing 
■with the contention that there was a joint estate granted to the daughter and her 
son the Judicial Committee observed : 

_ Mr. Branson * * * maintained* upon the autho- 

rity of Vydinada v. JVagammal 1 that* by the terms of the will of the Rani and the 
appellant became* in the sense of English law. joint tenants of the 4-annas share of 
Silda* and not tenants in co mm on ; and that her alienation of her share before it 
svas severed, and without the consent of the other joint tenant* was ineffectual. 
The circumstances of that case appear to be on all fours with the circumstances 
which occur here* and* if well decided* it would be a precedent exactly in point. 
There are two substantial reasons why it ought not to be followed as an authority. 
In the first place* it appears to their Lordships that the learned Judges of the High 
Court of Madras were not justified in importing into the construction of a Hindu 
will an extremely technical rule of English conveyancing. The principle of 
joint tenancy appears to be unknown to Hindu law* except in the case of 
coparcenary between the members of an undivided family.” 

That principle applies here. The fund wa.s devised for the construction of a Rama- 
mandiram a t Rajavaram village and for ct celebrating the marriage and other aus- 
picious functions ” of Seetharatnam. Since no part of the fund was needed for the 
benefit of Seetharatnam* the legacy failed pro-lanto and fell into the residue. Under 
the will Mangamma was mode the owner of the residue* but by h er death during the 
lifetime of Appanna tie residuary bequest lapsed -and vested as on intestacy in the 
plaintiff 3nd the 24th defendant. The devise of a moiety of the fund to be applied 
for the construction of a Ramamandiram however stands good and the trust must be 
•carried out. 'Mangamma is dead* but on that account the charitable trust is not 
extinguished. The trial Court must give appropriate directions for utilisation of 
that moiety for constructing a temple according to the direction of Appanna in the 
will. 


The testator gave to his wife Mangamma an absolute interest in the E Schedule 
properties* for she was invested with all powers of disposition “ by way of gift* sale, 
etc.” The will then proceeded to direct that whatever remained out of the E Sche- 
dule properties after her death shall pass to Venhataswamy and Seshagirirao. If 
Mangamma had survived Appanna* probably be devise in favour of Venkataswamy 
■and Seshagirirao may have failed* but that question does not arise for consideration. 

Section 105 of the Indian Succession Act* 1925* which applies to the wills of 
Hindus provides : 

“(1) If the legatee does not survive the testator, the legacy cannot take effect* 
but shall lapse and form part of the residue of the testator’s property* unless it 
appears by the will that the testator intended that it should go to some other 
person. 

( 2 ) * * * * *” 

Mr. Chagla for the plaintiffs contends that the estate in the E Schedule properties 
devised in favour of Manga mm a lapsed* for* ihere was nothing in the will which 
expressly provided than in the event of Mangamma dying during the testator’s life- 
time* the devise in favour of Venkataswamy and Seshagirirao shall be accelerated 
Counsel relies upon the judgment of Wickens* V. G.* in Br ozone v. Hope - and contends 
that a legacy does not lapse* if the testator does two things — he* in clear words* 
excludes lapse ; and he clearly indicates the person who is to take the legacy' in case 
the legatee should die in his lifetime. In Browne's case z the testator gave* by his will* 
the residue of his estate to trustees to pay and transfer the same to seven named 


i. (18S8) I.L.R. ii Mad. 258. 
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legatees in equal shares as tenants in common, and their respective executors, 
administrators and assigns and he declared that such shares shall be vested 
interests in each legatee immediately upon the execution thereof, and that the 
shares of the married woman shall be for their separate use. It was held that the 
share of one of the legatee; — a married woman — who died after the date of the will, 
but before the testator, did not belong to her husband, who was her legal personal 
representative, and it lapsed. 

Counsel says that the rule of interpretation as enunciated by Vice-Chancellor 
Wickens is incorporated in section 105 of the Indian Succession Act, 1925. He 
submits that a legacy will not lapse only if the testator by express direction excludes 
lapse, and indicates clearly the person who shall take the legacy if the legatee dies 
during his lifetime. 

We are concerned to construe the provisions of section 105 of the Indian Suc- 
cession Act. That section enacts that a legacy shall lapse and form part of the 
residue of the testator’s property if the legatee does not survive the testator except 
where it appears by the will that the testator intended that the legacy shall on the 
legatee not surviving him go to some other person. We are unable to agree that 
the intention of the testator that a legacy shall not lapse may be given effect to only 
if the testator expressly directs that if the legatee dies during his lifetime the legacy 
shall go to some other person, and that intention to exclude lapse cannot be inferred. 
Section 105 (1) does not say, nor does it imply, that the te;tator must have expressly 
envisaged the possibility of lapse in consequence of the legatee dying during his 
lifetime and must have made a provision for that contingency. 

In In re. Lowman Deoenish v. Pester 1 a testator, who under a settlement was abso- 
lutely entitled to a moiety of the proceeds of a certain real estate under a trust for 
sale, by his will devised that real estate by its proper description, together with certain 
real estate ofhis own, to trustees, to the use o fH, for I ife; with remainder to trustees 
to preserve the contingent remainders', with remainder to the use of the first and 
other sons of H successively in tail male, with remainder to the use of the first and 
other sons ofhis niece E successively in tail male, with remainder to the use of the 
first and other sons of his niece M successively in tail male, with remainder to the 
use of the first and other sons ofhis niece ,F successively in tail male, with remainder 
.over. H survived the testator and died a bachelor, M also survived the testator 
and died unmarried. E was still alive but unmarried and seventy years of age. jP had 
two sons , the eldest of whom died before the testator. It was held that when 
there are in a will successive limitations of personal estate in favour of several persons 
absolutely, the first of those persons who survives the testator takes absolutely', 
although he would have take nothing if any previous legatee had survived and had 
taken the effect of the failure of an earlier gift is to accelerate, not to destroy, the 
later gift. 

This rule was applied in In re. Dunslan , Dunslan v. Dunslan 2 . A testatrix by her 
will gave freeholds absolutely' to A, subject to the bequest that whatever out of the 
freeholds should remain after A’s death shall be given to a named charity. It was 
held that if A had survived the testatrix the gift to the charity would have been 
repugnant and void, and A would have taken the freeholds absolutely. But since 
A died in the lifetime o r the testatrix, the doctrine of repugnancy did not jpply, 
and the gift to charity was accelerated and took effect. 

Mangamma died during the lifetime of the testator : thereby the estate in 
Schedule E properties granted to Vcnkataswamy and his brother Sediagirirao 
was accelerated. The plaintiffs are therefore not entitled to any share in Schedule E 
properties. 

The decree of the High Court is modified. It is declared that there is intestacy 
in respect of a half share in tire fund arising by sale of Schedule C properties, and the 
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plaintiff and the 24th defendant are entitled to take that half share in the fund. It 
is directed that the Trial Cour t till issue appropriate directions for application of 
the other half of the fund arising by sale of Schedule C properties for constructing 
Ramamandiram at Rajavaram village as directed by the testator in his will. Subject 
to this modification the appeal will be dismissed. The appellant will pay 3/4th of 
the costs of the contesting respondents in this Court. 


V.M.K. 


Order accordingly. 


THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


Present J. M. She eat and V. Bhargava, JJ. 

The Tulsipur Sugar Co., Ltd. . . Appellant * 


The State of Uttar Pradesh and others 


Respondents. 


U. P. Industrial Disputes Act ( XXVIII of 1947), sections 6 and 6-A and Civil Procedure- 
Code ( V of 1908), section 152 and Industrial Disputes ( Central ) Rules (1957), P-2 8- 
— Effect of section 6 and 6-A— -Award by Labour Court— Correction— When can be made 
—Timel limit for making such correction — Correctional Jurisdiction under section 6 (6) 
identical to section 152, Civil Procedure Code and Rule 28, Industrial Dispti’es Rides. 

The provisions of section 6 and 6-A make it clear that whereas the former 
provides for the award becoming final, the latter provides for its enforceability 
and the time from which it has to be implemented the two characteristics of the 
award i.e. its finality on publication and its enforceability imder sectian 6-A are 
distinct, having different points of time and should not be mixed up, for though, 
an award has become final on its publication under section 6 it becomes enforce- 
able in accordance with and subject to the eventualities provided in section 6-A. 
There are thus three different stages in the cace of an award (1) when it is signed 
by the adjudicating authority ( 2 ) when it is published by the State Government 
in the prescribed manner and (3) when it becomes enforceable. Even though 
an award may become final omits being published, it becomes enforceable subject 
to expiry of the different periods and events prescribed in section 6-A. 

The scheme of sections 6 and 6-A is to retain a certain amount of control over 
aw r ard, including an aibitration award. An award does not become final as it 
ordinarily would be when the adjudicating authority signs it but becomes final 
when it is published in the manner prescribed by the State Government. The 
word ‘ subject to the provisions of section 6-A ’ in sub-section (5) of section 6 
means that though an award has become final on its being published it does not 
immediately or automatically begin to operate as that finality is subject to the 
expiry of periods and the powers of the State Government under section 6-A. 

The correctional jurisdiction is limited only to cases where clerical or arith 
metical mistakes or errors arising from an accidental slip or omission have occurred. 
Sub-section (6) of section 6 does not lay down any in any express terms and time 
limit within which correctional jurisdiction is to be exercised. It contemplates a 
correction both before and after the publications of the award. Laying down by 
implication the time limit during which the correctional jurisdiction under section 
6 (6) can be exercised upto the time of the award becoming final under section 
- 6 (5) or beco min g enforceable under section 6-A creates difficulties, besides, it 
would appear, being contrary to the provisions of these two sections and is there- 
fore not commendable. The correctional jurisdiction conferred on the adjudicat- 
ing authority under section 6 (6) is in terms identical with one conferred under 
section 152, Civil Procedure Code and rule 28 of the Industrial Disputes (Central) 
Rules, 1957 and is in consonance with the first and foremost principle that no party' 
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should suffer any detriment on account of mistake or an error committed by a 
adjudicating authority. The circumstance that the proceedings before a JLa Dour 
Court and a tribunal are deemed to be concluded under section 6 ' D , 

award becomes enforceable or that thereupon they become fundus jjfiJ 

also be no ground for inferring any limitation of time m section 6 ( )- ' 

there are no compelling reasons to read into section 6 (6) any such limi <- - 

implication. 

It may be that the correction of an award might to a certain extent zn 
unsettling effect to what was already' become settled, but the “section is not mao 
■due to any fault of the parties but of the adjudicating authority v • 
slip or omissions cannot be allowed to prejudice the interest of the par 1 

Held , On facts. There is no question that there was an error in the a^vnrddueto 
an accidental omission on the part of the Labour Court, which error iu , " s 

had the jurisdiction to correct under section 6 (6). The error was tha it k _ 

no direction inthe award as to the date from which the fitment of the _ t 
men in the said grades and are revised scales should take effect, arising 
accidental omission to answer that part of the reference. 

Appeal by Special Leave from the Judgment and-Order, dated the 21st 
tier, 1966 of the Allahabad High Court, Lucknow Bench m Special App 
No. 76 of 1966. 

Dr. L. M. Singhvi, Senior Advocate (B. Datla and D. A. Mtsra Advoca.te^, 
and J. B. Dadachanji and 0. C. Mathir, Advocates oi Mjs. J. B. Dadachanj 
Co., with him), for Appellant. 

0. P. Rana, Advocate, for Respondents No. 1. 

J. P. Gqyal , Sobhag Mai Jain and S. P. Singh, Advocates, for Responden 
No. 4. 

The Judgment of the Court was delivered by 

Shelat, J .— Two questions arise for determination in this appeal, by Special 
Leave, against the judgment of the Appellate Bench of the High Court 0 ^ AIIa ’ 1 ' J"/ 
namely, (1) whether a correction in its award by the Labour Court, Luckn , 
was one of an error arising from an accidental omission within the meaning ot secno 
6 (6) of the U. P. Industrial Disputes Act, XXVIII of 1947 (heremafter referred 
as the Act), and (2) whether, even if it was so, it could so correct after its aware 
was published and had become enforceable. 

The Central Wage Board ior siigar industry, appointed by the Union Govern- 
ment for determining a wage-structure, revision of categories of workmen their 
ment into such categories and for fixing the principles governing the grant ot Donu 
had made certain recommendations. Amongst its recommendations, the vv« D 
Board had recommended that its decision should be brought mto efhxt as irom i 
November, 1960. By its notification, dated 2/th April, 1961, the U. P. Goterrime^ 
accepted those recommendations including the one that they should be brought ! 
force with effect from 1st November, 1960. On a dispute having arisen between n 
appellant-company and its workmen on' the company failing to implement 
said recommendations, the State Government referred it to the La our 
adjudication under section 4 (k) of the Act. The dispute involved two questiot U 
whether the company should fit the workmen named in the reference m the re 
categories and in the new wage scales and (2) if so, with effect from'' <- ' j._ 

its a'vard dated 6th November,i963 theLabour Courtheld that two of the said 
men should be fitted in Grade II (P) and Grade IV respectively and directed me 
company to do so within one month after the award became enforceable, it, 
ever, omitted to fix the date from which such fitment should have theefiee • 
7 thDecember, i 963, the said award was published in the State Gaze.tc. Th ram 
pany tliereafter fitted the two workmen m the said two grades from a date, oncm ^ 
hence after the award became enforceable and not from ist ^ovonber, 9 ih^ 
workmen’s imion thereupon apphed to the Labour Court to amend its atsar 
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ground that it had omitted to answer th e second question arising under the reference 
and the Labour Court accordingly amended its award directing that the two work- 
men should be placed in the said grades with effect from 1st November, 1960. The 
■order amending the said award was gazetted on 20th June, 1964. The company filed a 
petition in the High Court for certiorari and for quashing the said order of amendment. 
Nigam, J., who heard the petition in the first instance dismissed itholding that ( 1) the 
Labour Coart made an error arising from an accidental omission to answer the said 
second question and therefore had the power to correct it under section 6 (6) of the 
Act, and (2) even if there was no such error arising from accidental omission, the 
amendment merely provided what was already contained in the notification, dated 
27th April, 1961, that once the Labour Court had directed the company to fit the 
■workmen in the said grades, such fitment had, under the force of that notification, 
to take effect from 1st November, 1960, and that that result was arrived at not by 
reason of the correction of the award hut by force of the original award read with 
the said notification. On a Letters Patent Appeal having been filed against the said 
judgment, the Appellate Bench of the High Court agreed with Nigam, J., that the 
correction amounted to one of an error arising from the accidental omission to answer 
the said second question within the scope of seciion 6 (6) of the Act. The Appellate 
Bench, however, proceeded to examine the various provisions and the scheme of the 
Act and held * D that the jurisdiction of che Labour Court under the Act was of a 
limited character, (2) that it gets seisen of an industrial dispute only ■when its 
jurisdiction is invoked by' a reference under section 4 (/;) or by a voluntary reference 
to arbitration under section 5-B, (3) that under section 4-D proceedings before it 
are deemed to cammence from the date of such reference and are deemd to be 
completed on the date when its ward becomes enforceable, (4) that its jurisdiction 
which emanates from the reference gets exhausted on the completion of the proceed- 
ings before it and the Labour Court itself becomes fund ns officio on the date when its 
award becomes final and enforceable, (5) that it cannot thereafter reconstitute itself 
•or take seisen of a dispute, which it has already adjudicated and proceedings relating 
to it have become concluded, without a fresh reference and (6) that,therefore, its 
•correctional jurisdiction under section 6 (6), unlike that of a civil Court under 
section 152 of the Code of Civil Procedure, is not unlimited. The Appellate Bench 
on this reasoning held that the two extreme points during which the Labour Court 
•could correct its award were the date of its signing it and the date -when the award 
becomes final and enforceable. Consequently', the Labour Court held no juris- 
-diction to correct the award after it became final and enforceable, i.e., after 7th 
January, 1964, on expiry* of 30 days from 7th December, 1963, when itwas published 
and the correction therefore was in excess of its jurisdiction and invalid. The 
Appellate Bench however declined to issue the ■writ on the ground that the correc- 
tion did no more than doing justice to the workmen by ordering implementation of 
the said notification on 27th April, 1961, and observing that cqr ity was on the side 
of the two workmen dismissed’ the appeal as also the said petition. 


Dr. Singhvi, who, on behalf of the company*, disputed the correctness of the 
judgment contended that (a) no clerical or arithmetical error through any acci- 
dental slip or omission had arisen, that section 6 (6), therefore, did not apply' to 
the facts of this case and if at all, the application ought to have been under section 
11-B, which however, was never invoked ; (6) that power under section 6 (6) 

could be exercised only until the date on which, the said award became enforceable 
■and not thereafter that the correctional jurisdiction under section 6 (6) is not with- 
out any limit as to time within which it could be invoked or exercised and expired 
■or exhausted itself when the award became final ; (c) that the principles of indus- 
trial law postulate the finality of an award made under it and that subject to excep- 
tions as in section 6-A once the award had become final it did not contemplate any* 
disturbance of it by amendment or otherwise and (d) that the High Court was in 
otror in refusing r em edy- on a supposed consideration of equity once it found lack of 
jurisdiction in the Labour Court as it in fact did and therefore ought to have issued 
the remedial writ and quashed the impugned order of correction. 
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As already stated, the IVage Board had reco mmen ded revised wage scale?, 
revised categories and fitment of workmen in their respective categories on the 
revised wage scales as from 1st November, I960. The State Government had 
accepted those recommendations fully including the date of their implementation 
and the consequent fitment of workmen in appropriate categories and revised 
wage scales. Its notification made it clear that such fitment on the revised wage 
scales should be as recommended bv the Wage Board as from 1st November. 1960. 
In the belief, perhaps, that the said recommendations and their acceptance by the 
Government were not binding on it, the company did not implement them and 
hence the union raised the dispute which was ultimately referred to the Labour 
Court. The terms of that reference leave no doubt that it comprised of two ques- 
tions (1) offitmentand (2) thedatefrom which it was to have effect. Theaward 
of the Labour Court that the company was liable to fit the two workmen in grades 
II and IV respectively and pay them at the revised scales in respect of these grades 
was binding and therefore the company was liable to carry out the fitment and pay 
the revised scales in accordance with such fitment. But the award did not decide 
or fix the date from which the said fitment when made, wts to have effect. As 
rightly held by the High Court, the Labour Court thus omitted to answer the second 
question as it .was bound to do and the reference remained partly unadjudicated. 
The Labour Court, no doubt, did direct that the award should be implemented 
within one month after it became enforceable under the Act, i.e., on or before 7th 
February, 1964. But that direction meant only that the company should fit the two 
workmen in the two grades it had ordered and still left the question, as to the date 
from which such fitment was to have effect, unanswered. Thus, the fact that the 
Labour Court fulled to answer the second question admits of no doubt. There can 
also be no doubt that since the first question was answered by it in accordance with 
the Wage Board’s recommendations and the Governments nntifir ation accepting: 
them fully, if its attention had been drawn it vou.d in all proDability have answered 
the second question also in consonance with these; recommendations and the said 
notification. There is, therefore, no question that there was an error in the award 
due to an accidental omission on the part of the Labour Court, which error it un- 
doubtedly had the jurisdiction to correct under section 6 (6). Tire error was that 
there was no direction in the award as to the date from which tire fitment of the two 
workmen in die said grades and the revised scales should take effect, arising from. 
an accidental omission to answer that part of the reference. 


The next question is whether there is under the Act any time limit within which 
the correction of the award can be made. The impugned correction, no doubt, 
was made by the Labour Court after its award had become final and enforceable. 
The principal premise in the High Court’s reasoning as also in that of Counsel for 
the company was that the jurisdiction of the Labour Court to correct the award 
ceased when the award became final and enforceable. It may be observed at the 
very outset that no time limit within which such correction can be made had been 
laid down in any express terms in section 6 (6). The question, therefore, is whether 
any such time limit can be inferred either from section 6 or from the other provisions 
of the Ac.. Section 4 (k) enables the Sta te Government to refer an industrial dispute 
which either exists or is apprehended to the Labour Court if the matter of the indus- 
trial dispute is one of those contained in the First Schedule to the Act or to a Tribunal 
if it is one contained in the first or the Second Schedule. Even if the dispute relates 
to a matter in the second Schedule, if it is not likely to affect more than 100 workmen, 
the Government can, if it so thinks fit, refer such a dispute to the Labour Court. 
Under section 5-B where any industrial dispute exists or -is apprehended and the 
employer and the workmen agree, they may refer the dispute to arbiter tion of such 
person or persons including the presiding officer of a Labour Court or a Tribunal as 
may be specified in the arbitration agreement. Section 6 (1) enjoin* upon the 
Labour Court and the Tribunal to which an industrial dispute is referred for ad- 
judication to hold its proceedings expeditiously ancl submit its award to the State 
Government as soon as it is practicable on the conclusion thereof. Sub-section 3 
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sions of section 6-A” in sub-section (5) of section 6 must mean that though an award 
has become final on its being published it does not immediately or automatically 
begin to be operative as that finality is subject to the expity' of periods and the powers 
of the State Government under section 6-A. 

Having seen the effect of the provisions of sections 6 and 6-A, we have next 
to consider the scope of the correctional jurisdiction conferred on the adjudicating- 
authority under sub-section 6 of section 6. As already observed, the sub-section, 
does not lay down in any express terms any time limit within which such jurisdiction 
is to be exercised. It contemplates-n correction both before and after the publica- 
tion of the award, i.f., after it has become final. If it is corrected before its publi- 
cation the correction would be carried out without anything further having to be 
done. But if it is corrected after its publication and after it has become final, a copy 
of the order of correction has to be sent to the State Government and the provisions 
as to publication of an award under section 6 (3) are mutatis mutandis applicable. 
The correctional jurisdiction is limited only to cases where clerical or arithmetical 
mistakes or errors arising from an accidental slip or omission have occurred. Though 
section 6 (6) does not expressly proride for any time limit, the High Court appears 
to have been much impressed by section 6-D which lays down the two points as to 
the commencement and the completion of proceedings before a labour Court and a. 
tribunal. From these two limits it came to the conclusion that though ho time limit 
is expressly provided in section 6 (6) it must be inferred that the correctional jurisdic- 
tion under section 6 (6) can only lie exercised upto the time that the award becomes 
final and enforceable. It will be observed that though section 6 (6) empowers all 
the three adjudicating authorities, namely, a labour Court, a tribunal and an arbi- 
trator, to correct the award, section 6-D lays down the two points of commencement 
and completion of proceedings only in the case of a labour Court and a tribunal. 
Section 6-D, therefore, does not furnish an indication or a ground for inferring a time 
limit in section 6 (6) in the case of an award by an arbitrator. Would that mean 
that though, according to the High Court, there is a period within which a labour 
Court and a tribunal can exercise the correctional jurisdiction, there would be no 
such limit in the case of an award by an arbitrator ? In our view no such result 
could have been contemplated. It would thus, appear that the two extremeties of 
time provided in section 6-D cannot be used as a ground for inferring a time-limit 
for the correctional jurisdiction under section 6 (6). ' 

Acceptance of.the High Court’s reasoning becomes still more difficult when we 
examine the premises of that- reasoning. The High Court does' not appear to' be 
sure whether the limit as to time is to be the date of finality of the award or its en- 
forceability, for, it states that the correctional jurisdiction can be exercised until 
the award has become final and enforceable.- As already stated, the concepts of 
finality and enforceability, of an award are distinct and have been dealt with by the 
Legislature separately in sections 6 and 6-A. If it is to be’reasoned that the correc- 
tional jurisdiction can be exercised till the date when the award is published and 
becomes final, such a reasoning would be contrary to the provisions of section 6 (6) 
themselves which envisage correction of an award even after it is published and has 
become final. Sub-section 6 expressly provides that when so corrected, the order 
correcting it has to be published in the manner prescribed under and within the time 
provided in section 6 (3). ' It is, therefore, manifest that the date when an award 
becomes final cannot be the date within which the power under section 6 (6) has to 
be exercised. If, it is to be held, on the other hand, that the power to correct is to 
be exercised until the award has become enforceable, the difficulty would be that 
there is nothing either in section 6 or section 6-A or section 6-D which warrants such 
a limitation by implication. Is it that an award is really final when it becomes 
enforceable ? Such a conclusion would, firstly, be contrary to the clear language 
of section 6 and, secondly, would lead to a curious result though it has become 
final on publication, it is not really so, as tha. finality is subject to the provisions of 
section 6-A. In that case, an award can be challenged in a Court during the interval 
between its publication and the date when it becomes enforceable. That would be 
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so, despite the clear language of section 6 (5) that an award becoming final on publi- 
cation cannot thence be challenged in any Court whatsoever. Laying down by 
implication the time limit during which the correctional jurisdiction under section 
6 (6) can be exercised upto the time of the award becoming final under section 6 (5) 
or becoming enforceable under section 6-A creates difficulties, besides, it would 
appear, being contrary to the provisions of these two sections and is therefore not 
commendable. The correctional jurisdiction conferred on the adjudicating autho- 
rity under section 6 (6) is in terms identical with the one conferred under section 152" 
of the Code of Civil Procedure and rule 28 of the Industrial Disputes (Central) 
Rules 1957 end is in consonance with the first and foremost principle that no party 
should suffer any detriment on account of a mistake or an error committed by an 
adiudicating authority. The circumstance that the proceedings before a labour 
Court and a tribunal are deemed to be concluded under section 6-D when their 
award becomes enforceable or that thereupon they becom e functus officio would also 
be no ground for inferring any limitation of time in section 6 (6), for, that would 
also be the case in the case of a civil Court or an adjudicating authority under the 
Industrial Disputes Act, 1947, even without a provision like section like section 6-D 
and yet the legislature has not chosen in the case of either of them to lay down any 
limitation of time for exercising its correctional jurisdiction. In our view, there are 
no compelling reasons to read-iiito section 6 (6) any such limitation by implication. 

We are also not impressed with the difficulty which the High Court supposed 
would result in case' section 6 (6) is interpreted as not having by implication any 
time limit within which the correctional power can be exercised by any of the three 
adiudicating authorities. The High Court felt that if there is no such time limit an 
award even after it has become enforceable and in some cases even implemented, 
would’bc rendered unsettled. But as already stated, the power is a limited one 
which can be exercised only in cases where a mistake clerical or arithmetical or an 
error arising from an accidental slip or omission has occurred. The award thus 
would have to be corrected only within this’ circumscribed field. It may be that 
the correction of an award might to a certain extent have an unsettling effect to 
what has already become settled, but the correction is made not due to any fault 
of the parties but of the adjudicating authority whose accidental slip or omission 
cannot be allowed to prejudice theinterests of the partties. We do not visualise any 
substantial hardship resulting from the exercise of this power which the High Court 
thought might arise if an award is allowed to be amended even after it has become- 
enforceable^ even if it has been enforced. A similar difficulty can also be imagined 
when ? Hvil Court exercises a similar power under section 152 of die Code of Civil' 
Procedure But no ane has so far suggested'that because of that difficulty a limi- 
tation must be inferred in that section. A similar difficulty would also arise under 
rule 28 of the Industrial Dispute (Central) Rules, i957. - But so far no one has read 
a similar limitation in the correctional power provided by that rule. 

In our view the error which the. Labour Court corrected clearly fell within 
section 6 (6) and could oe corrected even after the award had become final as a. 
result of its having been published and had become enforceable under sec :on 6-A. 
In this view it is not necessary to consider section i i-B or its effect especially as it is 
nobody’s case that it was at any stage invoked or resorted to. In the view that we- 
h?vc taken it was section 6 (6) and not section ii-B which could on the facts of tins 
cam be resorted to. The appea 1, therefore, is dismissed though for reasons different 
from those given by the High Court. The appellant-company will pay the costs- 
of this appeal to the respondents. 

g y j Appeal dismissed _ 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — J. C. Shah and A. N. Grover., JJ. 

Mani Mani and others . . Appellants * 

Mari Joshua . . Respondent. 

Succession Act (XXXIX of 1925), section 180 — Doctrine of election — Applicability of— 

Frinciplc of compensation not recognised. 

The rule -which ha.s been embodied in section 180 of the Indian Succession Act 
does not recognise the Principle of Compensation. Under its provisions if the 
legatee has been given any benefit under the will and his own property- has also 
been disposed of by that very will he must relinquish all the claims under the will 
if he choses to retain his property. 

Held, on facts after reading this will carefully, that the testator intended to in- 
clude properties gifted to Joshua by the Settlement of 1935 in the bequest which he 
made to Mani of the entire residence. Joshua was thus put to election and could 
not claim those properties if he wished to take the benefit under the will. It was 
further held, on fact, that a Correct reading of the will (“Exhibit 3) yields the 
only result that the tesmtor Uthupu treated the entire Properties which had 
formed die subject matter of gift or otherwise as his and which could be disposed 
of by him as he liked. 

Appeal by Special Leave from the Judgment and Order dated the 3rd February, 
1965 of the Kerala High Court in Appeal Suit No. S6 of 1960. 

S.F. Guplc, Senior Advocate (A.S. Xambiar. Advocate, with him) for Appellants. 

Sarjoo Prasad , Senior Advocate ( P . JCesaca Pilloi. JM.R.K. Pillai and 4Rss Lily 
Thomas , Advocates, with him;, for Respondent. 

The Judgment of the Court was delivered by 

Grover , J. — This is an appeal by Special Leave from a judgment of the Kerala 
High Court by which the suit instim-.ed tv the respondent for recot ery of properties 
•described in Schedule A of the plaint and for mesne profits etc. was decreed in rever- 
sal of the decree of the trial Court, dismissing the suit. 

Uthupu Mani who died in the year 1943 had three sons. The eldest son Udup- 
pu died sometimes between 1929 and 1935. The second son Joshua is the respon- 
dent therein, the appellants being the third son Mani. Mani and Mariamma their 
mother and the widow of Uthupu. Uthupu left some daughters also and appellant 
No. 3 Mani Achamma is one of the daughters. The controversy in the suit out of 
which the appealhas arison was confined to a residential housein an area of 10 cents 
in Kottayam town. This property along with several other properties originally* 
“belonged to Uthupu who made cert' in settlements followed by wills. The first 
sedement -was made in the year 1102 ME corresponding to 1927 AD when Uduppu 
was 2 live and Mani Mani was not born. On 9di October 1935 by' means of another 
registered document (Exhibit A) called Udampady Uthupu settled properties thus : 
Those comprised in a Schedule were given to Mariamma, in B. Schedule to Joshua, 
and in G Schedule to Mani. The Schedules contained die following properties — 

To Mariamma (A Schedule) 

Building constructed as Hall and the Cart-shed on 2 cents. 

To Joshua (B Schedule! 

Storied building and 30 cents garden land. 

To Mani Mani (G Schedule) 
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Four rooms facing West and 36 cents of garden land. ” 

It appears and it has been so found that mutations were effected of th e properties 
so settled in favour of the donees. Later on Uthupu executed a will which he put in 
an envelope and deposited it in the office of the District Registrar, Kottayam in 
January', 1943. He executed a second will in April, 1943 and kept it in custody of the 
District Registrar. He executed a third will (Exhibit 3) on 31st May, 1943 which was 
his last will and testament. In this will he made a mention of the two settlements 
and the two previous •wills and declared th? t the last will would be final and operative. 
His other decorations and statements in the will (Exhibit 3; will be presently consi- 
dered as the entire controversy in the present litigation centres on a correct assess- 
ment and appraisal of their true scope and effect. It may be mentioned that by 
this will he left five items of properties to Joshua. These items included the proper- 
ties in G Schedule which had been given to Mani by the settlement of 1935 and the 
cartshed on two cents of land contained in Schedule A which had been given to 
Mariamma by that settlement. There was no specific mention in the will (Exhibit 
3 to the B Schedule properties which had been settled on Joshua in 1935. 

In 1955. Joshua filed a suit laying claim to the B Schedule properties settled on 
him in the year 1935. His case was founded principally on the allegation that B 
Schedule properties which had been settled on him in 1935 vested in him oy virtue 
■of the settlement and he was the owner thereof and that the five items of properties 
which were left by the will (Exhibit 3j were quite independent of and separate from 
the aforesaid B Schedule properties. In other words he asserted that he had a right 
■under the .vill to get the five items bequeathed to him therein in addition to the B 
Schedule properties which had been settled on him in the year 1935 and which 
■could not form the subject-matter of any bequest by Uthupu by reason of the said 
settlement. The position taken up on behalf of Maria-mma, Mani etc. — the defen- 
dants — was that the plaintiff had accepted che benefit under the will by' taking the 
five items o r properties bequeathed to him thereby which included the properties 
■originally allotted under the settlement of 1935 to Mariamma and Mani. He had 
thus exercised his right of election to take the properties under he will and was pre- 
cluded from asserting ?.ny right to properties given to him under the settlement of 
1935. 

A number of issues w’ere framed on the pleadings of the parties. The main 
■question for consideration, however, was whether the settlement of 1935 had been 
given effect to and whether the plaintiff’s suit merited dismissal on account of the ap- 
plicability of the doctrine of election embodied in section 180 of the Indian Succes- 
sion Act (XXXIX of 1925). The trial Court held that the settlement of 1935 had 
been given effect to and mutations had been duly made in the revenue register in 
accordance w'ith the settlement deed. It was found that the plaintiff had obtained 
title to and possession of the suit properties comprised in B Schedule in the settlement 
of 1935. The suit was dismissed on the ground that the will (Exhibit 3) clearly 
show r ed that the testator purported to cancel the arrangement by the deed of settle- 
ment of 1935 and had made bequests under the will to the plaintiff of some of the 
properties which had been settled on Mariamma and Mani in the y'ear 1935. This 
attracted the rule contained in section 180 of the Succession Act and since the plain- 
tiff had elected to accept the benefit under the will he was not entitled to claim any 
right on the basis of the deed of settlement of 1935. 

The High Court acceded to the argument pressed on behalf of Joshua who was 
the appellant before it that on a proper reading of the wLl it could not be held that 
the testator professed to dispose of the suit properties which had been gifted to the 
plaintiff by means of the settlement deed of 1935. The High Court was influenced 
by the fact that there was no specific mention of these properties in the will and ac- 
cording to it mere general words of disposition could not be taken to contain an in- 
tention to deal with the properties belonging to a third party, namely, the plaintiff. 
The following part of the judgment may be reproduced : 
s c J— 19 
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“ Having due regard to these passages in the various text-books based upon 
judicial decisions and which have been placed before me by Mr. T. S. Krishna- 
moorthy Iyer and Mr. M. U. Isaac in my view, the decision rendered by the learn- 
ed Subordinate Judge that section 180 of the Indian Succession Act applied and 
that the appellant has elected to take the benefit under the trill and therefore he 
cannot claim any further benefits on the basis of Exhibit A, cannot certainly be 
sustained- So far as I could see, there is no specific disposition of the property al- 
ready given to the plaintiff under Exhibit A, by the father in Exhibit 3. No doubt 
the father has dealt with an item which was given under Exhibit A to the first de- 

- fcndant and a part of the item given to the 2nd defendant under Exhibit A in 

- Exhibit 3. If at all the question of the'doctrine of election and the applicability' 
of section 180 of the Indian Succession Act comes into play, in my view, the elec- 
tion will really have to be made, not, by the plaintiff, but by really defendants one 
and two.” 

As the applicability of the doctrine of the rule of election will depend on a correct 
and true reading of the will (Exhibit 3) we proceed to notice the main recitals and 
other prominent features to be found in it. The testator in the very beginning refer- 
red to the two settlements made by him in the years 1927 and 1935 and the two wills 
executed by him in the year 1943 which were deposited with the District Registrar, 
Kottayam. He said that by the first will which lie had executed he had invalidated 
the two deeds of settlement. He then made the second trill as he thought that some 
changes were necessary'. The third will (Exhibit 3), was made because he felt 
pity' for Joshua whom he had apparently left no or very little property by his previous 
wills. This is what the testator said : 

“But, since there originated in me an idea, on seeing the desperate look and re- 
pen tar.trattitude.of my sor Joshua, that it is highly necessary' to nullify certain his- 

- toric statements made in the previous will and also to alter the conditions, such 
as share of my assets widnot be given to Joshua and to his children in casehe begets 
any', laid down by me owing to the ill-will I had towards Joshua, the eldest among 
the male children 1 have at present and towards the members of his wife’s house 

- because of certain reasons which I don’t now purport to describe herein, this will 
is executed again afresh ; and this alone will come into force after my' life-time.” 

He further said that he had seven children alive at the time when the will was made, 
namely', two sons and five daughters out of whom two were married. He directed 
that after his death his wife Marinmma w ould take th e entire income from his properti- 
es for meetting family expeeves and payment of revenue dues, etc. Then he made 
dispositions about payments in cash on the occasion of the marriages ofhis other dau- 
ghters, with the exception of Achamma, who was described to be weak in health, and 
in his opinion, should not contract matrimony. An amount of Rs. 3,000 was to be 
deposited in her name which she was entitled to withdraw if she was married. 
Durinv the period she remained unmarried she was entitled to take interest on that 
deposit for personal expenses. He gave other directions about arrangements for her 
residence etc., in case she remained unmarried. Then he proceeded to make the 
provision about bequests in these words : 

“ Though I had provided in mv previous will that my eldest son Joshua shall 
have only some right in the nature of a life interest over my assets in respect of some 

petty items of profits; Therefore I haveforgiver him and I hereby allow- him 

to enjoy for ever the immovable properties described hereunder ; and my 
younger son Mani Mani shall alone be rite sole heir of the remaining eatirc assets 
belonging to me. But, mv two sons shall become entitled to the properties allot- 
ted to them only after my two daughters are married and the deposit is made in 
Achamma’s name and all the litigations in whicli I am a party are ended ; and 
till that time my wife Mariamma shall take and conserve all the profits as describ- 
ed above in the status of an undivided family 

The only other declaration or statement in the will which deserves notice is the 
following : — 



Ill 


mvni mv.ni v. MX-St Joshua ( Grover, t J .). 


147 


“ This will is executed by resolving as these and totally changing all the deeds 
registered by me prior to this and the will kept in custody ; and this will alone 
shall, unless I act otherwise, be and ought to be m force in future. 

-» T niI : te c i e?r that the testator was somehow under the impression that he was 

nienf ro c^ncel and revoke not only the previous wills but also the two settle- 
SSs including the one made in the year 1935. It appear* that although by the 
registered deed of 1935 he had gifted certain properties to his wife and two sons he 
tSLcrht that he could undo what he ha 1 done by making a will by which he left vir- 
tually no property' to Joshua since he was annoyed with him . Tha t is apparen tly the 
tually no prop ty J stated in the wilI (Exhibit 3) m the very begmnmg that he 

hSl executed a will “ on 9th Makarom this year in accordance with law, invalidating 
t he above two deeds.” - . ' / { 

tt relented in favour of Joshua and that is the reason why he made the will 
_ x^n S nnt l/is state of mmd continued to be the same, namely, he considered 
(Kxhibit 3) -Du It entitled to cancel all previous settlements and avails 

that he avsis competent ana ^ The detailed bequejts which he made 

and start, a s ' lf J th-t'he meant to dispose of the entife estate mcludmg the pro- 
(Exhibit 3) of the settlement made in the year 1935. 

perties ^htch had been ® e wiU (ExhiD ; t 3) of his having dealt with the 

There are tsvo S tboucr -ht he could dispose of dr in-respect of which he could 
entire property avhi h on the .footing that no title had passed to any of the 

make beque,ts and l^v eg' . The fir3t is t he recital both in the begmnmg 

donees under ltl ; part of Exhibit 3 that he had cancelled the previous settle- 

and towards the ewnclud P document wh ich would govern the disposition of 

ments and wills and thst the only ^ ^ bc a$sdined ^ has becn suggested, by 

properties would be Wi re nondent— that the declaration about invahdatmg 
1 earned Counsel to the first will executed in January, 1943, 

the two deeds of ^f^ d . V ^ c con C lusion of the will (Exhibit 3) leaves no doubt 
the statement made to not ‘ oidy the previous avills.but also the registered 

executed in 1927 and 1935 res- 
deeds which cl y fact is that th e testator pui^orted to give to Joshua 

pecuvcly, Thesecond g incli;ded ccr tah properties which’ had been given by 
five items ° r P™P | 5 “ Mariamma and Mani. If the testator did not want to 
the settlement of 193 nroperties which formed the subject-matter of gift in 

make any disposition * P P b ld b given to Joshua properties which had 

1935 there wns no reason ^i^ni’ All dais fould halo happened only if the testa- 
been gifted ^ j ^ Q f 1935 as non-existent having been revolted by him. 

tor was treating * e f ettl “\ rP -,ding of the will (Exhibit 3) yields the only result 
We are satisfied that a properties which had formed the sub- 

that the testator - V thigu ^‘ed be disposed of by him as he 

S3° a The°High Court was in error in disagreeing with the trial Court or. th.s mat- 

ter • 

* Hounsel for the respondent is that the testator predomi- 

. The argument ° f ^ebSer provision for Joshua with whom he had been annoy- 
nently intended to m .x P ^ had left comt , ? . r atively less or no property by the 

cd for various reasons and. v sumjested that the testator could not have in- 

wills executed prior to - , a i re ady been gifted to Joshua in the year 1935 

tended to have pass J ed . It is further point- 

of which mutation had P -g p y say that tlie properties which had been 

od out that the 3 > “ Agrea, 

gifted to Joshua in _193o m (h( . s in the test boots on which the 

deal of reliance ha, P "• ®J ecis i 0 ns for the view that no case for election cam 

High Court relied and c d - e of the properties in question specifically and 

ante where the i testator doe , not daspo e °t th ^ it has been stated. 

has merely used J^n t o gave disposed of only that property -which was his 

the testator should be b- deal with and bequeath in law. It is urged that, in 

rcVr^t^thTt^mtort ad already made a valid and legal settlement in 1935 
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of the suit property. He could not have thus dealt with or bequea thee that property 
and in the absence of express and specific mention in Exhibit 3 that he was doing 
so the rule of election would not be attracted. 

The circumstances in "which election tabes place are set out in section 180 of the 
Indian Succession Act. According to its provisions * ‘ where a person by his will pro- 
fesses to dispose of something which he has no right to dispose of, the person to whom 
the thing belongs shall elect either to confirm such disposition or to dissentfrom it, 
and, in the latter case, he Shall give up any benefits which may' have been provided 
for him by the will ”. The English law, however, applies the principle of compensa- 
tion also to election. It means the electing legs tee has to compensate the disappoint- 
ed legatee out of the property given to him. As pointed out in the Indian Succes- 
sion Act by N.C. Sen Gupta, page 295, the rule which has been embodied in section 
180 does not recognise the principle of compensation. Under its provisions if the 
legatee has been given any benefit under the will and his own property has also been 
disposed of by that very will he must relinquish all his claims under the will if he 
chooses to retain his property. It is not disputed, in the present case, that if the tes- 
tator has, by Exhibit 3, disposed of the property which had been gifted to Joshua the 
rule embodied in section 180 w r ould become applicable and Joshua cannot take the 
property which had been gifted to him if he has chosen to retain the property 
bequeathed to him by the will. The question is whether the testator having omitted 
to state in Exhibit 3 that he was giving away' the properties which had been gifted 
to Joshua in the year 1935 to Mani to whom only a residuary bequest of the entire 
remaining assets had been made the principle of election will become inapplicable. 

Out attention has been invited on behalf of Joshua to the following observation 
•of the Master of Rolls in Miller v. Thurgood 1 : 

“ If a testator, having an undivided interest in any particular property, disposes 
of it specifically, and gives to the co-o%vrerof the property a benefit under his will 
the question of election arises. But if he disposes of it, not specifically, but only 
under general words, no question of election arises. ” 

But as pointed out in para. 1097, page 592, Halsbury’s Laws of England, Vol. 14, in 
order to raise a case of election under a will it must be clearly shown that the testator 
intended to dispose of the particular property over "which he had no disposing power. 
This intention must appear on the face of the will either by express words or by ne- 
cessary conclusion from the circumstances disclosed by the will. The presumption, 
however, is that a testator intends to dispose of his own property and general words 
will not usually be construed so as to include-other property 1 . In Whitley v. Whitley 
the "wife of the testator was entitled to a share of the produce of the R. estate, which 
had been directed to be sold. By his will the testator gave all “ his share, estate and 
interest” in the ii. estate to his daughter and benefit out of his own estate to his 
widow'. It was held that the will raised a case for election as against the widow'. 
The Master of the Rolls (Sir John Romilly) said that the testator intended to dispose 
-of the property by will which was not his but belonged to his wife and she having 
taken and enjoyed the benefit provided for her under his will must be considered as 
having elected. The property, must, therefore go as ifithad been the testator’s pro- 
perty'. This case illustrates how the rule of election has been applied where, even 
though, general words had been used but by necessary conclusion from the circum- 
stances disclosed by the will it was inferred that the testator intended to dispose of 
the property which belonged to bis wife and not to him. According to the footnote 
in Halsbury’s Laws of England, Vol. 14 (supra), in the case of a will one may' even 
gather an intention by the testator to include property' belonging to another in a gift 
of residue for it is necessary to construe a will as a whole. Reference has been made 
to Re Allen's Estate, Rrcscott v. Allen and Beaumont 3 , where a gift of the “residue of my 
property ” was construed as the residue of the testator’s ostensible property'. A 

t. (1864) 33 Beau. 496 : 33LJ.Ch.511: 10 L. 2. (1802} 31 Reau. 173: 54 E.R. 1104. 
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fairly strict approach in such cases has been indicated by Chitty, J. in Re Booker 
Booker v. Booker 1 , in these words: 

“ A great safeguard in applying that doctrine is this — that you are not merely 
to strain words to make them include that which does not belong to the testator ; 
but you must be satisfied beyond all reasonable doubt that it was his intention to 
include that which was not his own, and that you cannot impute to him after 
having read his will any other intention.” 

It is thus necessary to look at the trill and read at carefully which has been done by 
us and we have no manner of doubt that Uthupu the testator, intended to include 
properties gifted to Joshua by the settlement of 1935 in the bequest which he made 
to Mani of the entire residue. Joshua was thus put to election and could not claim 
those properties if he wished to take the benefit under the trill. 

In the result the appeal is allowed and the judgment of the High Court is set 
aside and that of the trial'Court restored trith costs in this Court. 

S.V.J. Appeal allowed. * 

THE SUPREME COURT OF INDIA. 

(Cri min al Appellate Jurisdiction.) 

Present : — S. M. Sikri, R. S. Bachawat and K. S. Hegde, JJ. 

Mohd. Hussain Umar Kochra etc. . . Appellants * 

v. 

K. S. Dalipsinghji and another etc. . . Respondents. 

Sea Customs Act (VUI of 1878), section 167 (81), Penal Code (XLV of 1860), section 120-B 
and Foreign Exchange Regulation Act {VII of 1947), section 8 ( 1 ) and section 23-A — 
Import of gold in contravention of section 8 (1) of the Foreign Exchange Regulation Act — - 
Criminal conspiraiy to evade restriction — Punishable under section 167 ( 8 i) Sea Customs 
Ac i and section 120-B, Penal Code (XLV of I860). 

Penal Code ( XLV of 1860), section 120-A — Criminal conspiraiy — Agreement gist of 
offence — General conspiraiy — Ingredients . 

Evidence Act (I of 1872), section 124 — Claim of privilege. 

Criminal Procedure Code (V of 1898;, section 503 — Issue of commission to examine witness 
— j Vo indication that witness is willing to be examined on commission — Address not 
given — Application not bona fide — Parly not entitled to issue of commission. 

Evidence Act (/ of 1872), sections 133 and 144, illustration (b) — Conviction on accom- 
plice' evidence — Corroboration necessity of — Corroboration must be from independent 
• source — Several statements of accomplies — IP her. amount to corroboration. 

Criminal Procedure Code {V of 1898), section 540 — ■ Recall witness — Inherent power. 

The law since the passing af the Customs Act, 1962 admits of no doubt. The 
import and export of goods by sea, land and air may be prohibited absolutely or 
subject to conditions under section 11, Customs duties are leviable under sec- 
tion 12 on all goods so imported or exported. The fraudulent evasions of duties 
and of prohibitions are punishable under section 135. 

(Regarding the law in force before 1962). The effect of the section 23-A of the 
Foreign Exchange Regulation Act, 1947, was that the contravention of the notifi- 
cation under section 8 ( 1 ) attracted to it each and -every provision of tire- Sea 
Customs Act,1878 in force for the time being including section 167 (81) of the 
Sea Customs Act, 1878 which wns inserted by the Amending Act XXI of 
1955. This section created the fiction that the restriction had been imposed 
under section 19 of the Sea Customs Act, 1878, so that all the provisions of 
that Act would be attracted to a breach of the notification. But the statutory 

l. ( 1886 ) 54 L.T. 239 , 2 (.2 : 34 WVR. 346 . 
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fiction ifiid not-cut down the wide .ambit of the'nbtification .or limit its appli- 
cation to imports and exports by sea and land' only.- An import 'of gold by air 
. without the permit sion of the Reserve Bank was a breach of the notification;, and 
the breach attracted to it the provisions of section 167 (8l) of the Sea Customs 
Act, 1878. ... ..... 

When the Sea Customs' Act, 1878 'was passed, goods could be imported ,or 
exported by sea and land only. Transport by air was unknown. There is force 
‘ in tire contention that the import or export by air is a species of import or export 
. by land. The aircraft carrying goods lands or takes off from land. . The prohibi- 
tion' or restriction on the import or export of goods by' land is a prohibition or 
restriction on the import or export by aircraft, landing or taking off from lrfnd. 
A fraudulent evasion of the restriction imposed by' the notification under section 
8 (1) of the Foreign Exchange Regulation Act, 1947 was punishable under section 
167 (81) of the Sea .Customs ‘Act, 1878 and Criminal Conspiracy to, evade the 
restriction was punishable under section 120-B of the Indian Penal Code. 

Criminal conspiracy as defined in section 120-A of the Indian Penal Code is an 
agreement by two or more persons to do or cause to be done an illegal Act or an 
act which is not illegal by illegal means. The agreement is the gist of the offence. 
In order to constitute a single general conspiracy there must ben common design 
and a common intention of all to work in furtherance of the common design. 
Each conspirator plays his separate part in one integrated and united effort to 
achieve the common purpose. Each one is aware that he has a part to play oi 
general conspiracy though he may not know all its secrets or the means by' which are 
. common purpose is to be accomplished. The each scheme may be promoted by T 
a few, some may drop out and some may join at a later stage, but the conspiracy 
continues until it is broken up. 1 The conspiracy may develop in successive stages. 
There may be a general plan-to accomplish the common design by such means as 
may from time to time be found expedient. New techniques may' be invented 
and m w means may be devised fpr advancement of the common plan. A general 
conspiracy' must be distinguished from a number of separate conspiracies having 
a similar general purpose. Where different groups of persons co-operate towards 
their separate ends without any privity with each other, each combination consti- 
tutes a separate conspiracy. The common intention of the conspirators, then is 
to work for the furtherance of die common design of his group only, (on facts 
field, diere was a single general conspiracy to smuggle gold into India from foreign 
countries). 

On facts held, the privilege was not properly claimed under section 124 of 
the Evidence Act. It is difficult to'say that the other cable addresses and cables 
were communications to a Public Officer in official confidence. The other cables 
and cable addresses were not relevant to the defence and their non-disclosure has 

• not occasioned any failure of justice. ■ ' - i 

The application for the issue of a commission was misconceived and proper 
grounds for the issue of the commission under section 503 of the Code of Criminal 
Procedure has not been made out. The defence did not produce any' letter from 
Pedro or any other material indicating that he was willing to be examined on 
commission. Even this address was not given. The Court could not issue a 
roving commission to a Court or authority' either iri Switzerland or in 
United Kingdom or in Pakistan. ’ The application was 'not made in good faith 
and was liable to be rejected on this sole ground alone. ' 

The combined effect of sections 133 and 114 illustration (b) of the Evidence 
Act is that though a conviction based upon accomplice evidence is legal the Court 

• will not accept such evidence unless it is corroborated in material particulars. 
-The corroboration- must connect-the accused with the crime. -It may' be direct 
or circumstantial. It is not necessary' that the corroboration should confirm all 
the circumstances of the crime. It is sufficient if the corroboration is in material 
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particulars. The corroboration must be from an independent source. One 
accomplice cannot corroborate another. 

A £ crtkeps criir.lr.zs in respect of the actual crime charged is an accomplice. 
The witness concerned may not confers to his participation in the crime, but it is 
for the Court to decide on a consideration of the entire evidence whether he is an 
accomplice. 

If several accomplices simultaneously and without previous concert give a con- 
sistent account of the crime implicating one accused the Court may accept the 
several statements as corroborating each other. But it must be established that 
the several statements of accomplices were given independently and without any 
previous concemt. 

The Court has inherent power to recall a witness if it is satisfied that he is 
prepared to give evidence which is materially different from what he had given at 
the trial. On facts held that there was no material upon which the Court could 
tie so satisfied and that the Magistrate rightly disallowed the prayer for recalling 
the witness. 

Appeals by Special Leave from the judgment andOrder, dated the 18th April, 
1965 of the Bombay High Court in Criminal Appeals Nos. 1646, 1631, 1652, 1629, 
1628 and 1626 of 1963 respectively. 

Poms A. Mehta, B . M. Pcrikk and jamvdra Lai , Advocates, and R. Gagrat 
and 3. R. Aganrala, Advocates of M[s. Gagrat & Co., for Appellant (In Cr. A. 
No. 139 of 1966). 

_ A. if. Sea, Senior Advocate, Poms A. Mehta, B. M. Parikk , M. Y. Rao and 
jcaendra Lai , Advocates, and j. R. Gagrat and B. R. AgarzOala, Advocates of 
Mis. Gagrat & Co.,, with him)., for Appellant (In Cr.A. No. 140 of 1966). 

R. Jethmalcni, M. Y. Rao and Janendra Lai, Advocates, and J. R. Gagrat 
and B. R. Agenesia, Advocates of Mjs. Gagrat & Co., for Appellant (In Cr. As. 
Nos. 141 and 142 of 1966). 

R. Jethvzalard and jar.er.dra Lai, Advocates, and J. R. Gagrat and B. R.Agarwala, 
Advocates of Mis. Gagrat & Co., for Appellant (In Cr. As. Nos. 143 and 
144 of 1966). 

H. G . Khcadelaveala, A. B. Pandya, H. R. Khanv.a and R. jV. Sachthey, Advocates, 
for Respondents (In all the Appeals). 

The Judgment of the Court was delivered by 

Bachazeat, j . — The six appellants are A-8, Mohamed Hussain Omer Kochra 
cites Mr. Buick alias Naznen, A-12, Maga.nlal Narsnji Patel, A-16, N. B. Mukherji, 
A-15, N. S. Rao, A-14, Parasuram T. Kan el, A-6, Lakshmandas Chaganlal Bhatia 
alias Sham. In this Judgment “ A ” means accused. Forty persons including the 
appellants were jointly prosecuted for criminal conspiracy to import and deal in 
gold punishable under section 120-B of the Indian Penal Code read with section 167 
(81) of the Sea Customs Act, 1878 and for substantive offences punishable under 
section 167 (81). 

A-l to 5, A-18 to 35 and A-37 are absconding or being foreigners are not amen- 
able to the processes of the Court. A-l Jamal Shuhaibar, A-2 George Shuhaibar 
and A-3 Jawadat Shuhaibar of Beirut and A-4 Yusuf Mohamed Lori alias Abdulla 
of Bahrein sent gold from the Middle East. A-5 Juan Castamer Casanovas and 
A-18 Bernardo Sas of Geneva are foreign, collaborators. A-l 9 Hamad Sultan and 
A-37 Chunilal alias Professor Kamal alias Dwarkadas of Bombay were concerned in 
the smuggling of gold. A-20 to A-35 Mrs. Gisele Minot, B. J. Lupi, J. P. Hofirnan, 
Jacques Minot, Geoffre Allan, M. Torrens, Mrs. Mora Margaret, Armand 
Yavercowaski, Gran Powell, G. J. Hainan t, Mrs. A. Ramel, Mrs. S. B. Taylor, J. C. 
Catino, E. D. Gill. A. J. Mascarao and A. A. Grant are foreigners and are said to 
have carried gold from foreign countries to India by air. 
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The trial proceeded against A-6 to 17, A-36, A-38, A-39 and A-40. A-6 
Lakshmandas is a financier. A-l 4 Parasuram ishis brother-in-law. A-7, Rabiyabai 
Usman alias Grandma is the mother of A-9 Rukaiyabai Mohamed Hussain Kochra, 
A-10 Abidabai Usman and A-38 Hassan Usman. A-8 Kochra is the husband of 
A-9. A-ll Murad Ashamoff remitted funds to foreign countries. A-12 Maganlal 
Naranji Patel and A-13 Mafatlal Mohanlal Parejch are bullion merchants ofBombay. 
A-15 N. S. Rao, A-16 N. B. Munherji, A-l 7 Timothy Miranda, A-39 D. K. Deshmukh 
and A-40 Jacob Miranda alias Tambaku were mechanics in the employ of the Air 
India International. A-36 Francis Bello was a co-conspirator. The Additional 
Chief Presidency Magistrate, Third Court, Esplanade, Bombay, acquitted A-9, 1 0, 1 3, 
39 and 40 of all the charges. He convicted A-6, 7, 8, 11, 12, 14, 15, 16, 17, 36 and 38 
of criminal conspiracy and substantive offences under section 167 (81) and passed 
sentences of imprisonment and fine. 

All the convicted persons filed appeals in the High Court. During the pendenc r 
of the appeal A-l 1 absconded. The High Court upheld the convictions of A-36 
and A-7 but directed that A-36 be released on probation and that A-7 do pay a fine 
of Rs. 4,000 and undergo simple imprisonment for a day only. The High Court 
dismissed the'appeals of A-6, 8, 11, 12, 14, 15, 16 and 17. The present appeals 
have been filed by A-6, 8, 12, 14, 16 and I5 after obtaining Special Leave. 

The first count charged that all the 40 accused persons along with Mohamed 
Yusuf Merchant, Pedro Fernandez and’ other persons at Bombay and other places 
from 1st November, 1956 to 2nd February, 1959 were parties to a continuing criminal 
conspiracy to acquire possession of, carry remove deposit harbour keep conceal 
and deal in gold and knowingly Jo be concerned in fraudulent evasion of duty charge r 
able on gold and of the prohibition and restriction applicable thereto and committed 
an offence punishable under section 120-B, Indian Penal Code read with section 167 
(81) of the Sea Customs Act, 1878- The other counts charged the accused persons- 
individually with offences punishable under section 167 (81). 

' • In broad outline the prosecution case is as follows : Before 1st November, 1956 
some of the accused persons along with others were concerned in the illegal importa- 
tion of gold. In or about November, 1956 Pedro Fernandez and Yusrf Merchant 
hatched the present conspiracy to which A-l 1 Murad Ahaharanoff was a party'. 
The scheme was that necessary finances Would be arranged, remittances to foreign 
countries would be made through Murad, gold would be sent by sir from foreign 
countries to Bombay, Delhi, Calcutta and other air ports and the smuggled gold 
would be sold in India. A-6 Lakshmardas, A-8 Kochra and A-7 Rabiyabai -’were 
approached for the necessary finances. Between 3rd February and '8th July, 1957 
eleven carriers brought gold by air from Switzerland. Lakshmandas financed the 
first four transactions and his telegraphic address “ Subhat ” was used for receipt 
and despatch of cables. On 3rd February, 1957 the first carrier Gisele Minot came 
to Bombay. On 25th February, 1957, the second carrier B. J. Lupi and on 9th 
March, 1957. the third carrier J. P. Hoffman came to Delhi. The fourth carrier 
Jacques Minot went to Colombo. Kochra and Rabiyabai financed the subsequent 
transactions and allowed the use of his telegraphic address “Nazr.ccn ”. Cables 
used to be sent in codes known as the “ Private Dictionary ”, “ the new Geneva 
Code ” and “ the Beirut Code ”, and “ the Behrein Code ”. Laxmandas ceased to 
be a financier but the continued to participate in the disposal of gold. On 8di 
April, 1957 the fifth carrier Mora Margaret went to Colombo. On 19th April, 
1957 the sixth carrier Geoffre Allan and on 3rd May', 1957 the seventh carrier came 
to Bombay. At about this time A-12 is said to have joined the conspiracy’. On 
21st May, 1957 the eighth carrier Grant Powell came to Delhi. On 9th June, 1957 
the ninth carrier Mora Margaret and on 24th June, 1957 the tenth carrier Armond 
Yavercowaski came to Bombay. On 8th July, 1957 the I Ith carrier Grant Powell 
came to Calcutta. A-37 Chunilal who was despatched to contact the carrier dis- 
appeared with the gold. Thereafter the smuggling of gold stopped for sometime. 
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In August, 1957 Yusuf and A- 38 Hassan representing Kochra and Rabiyabai 
went to Beirut and induced A-l to A-3, Jamal Shuhaibar and his two brothers to join, 
the conspiracy. The scheme was that the Shuhaibar brothers would send gold from 
the Middle East, Kochra and Rabiyabai would remit the necessary fund and that 
A-19, Hamad Sultan would have an interest in the venture. Pedro also came to 
Beirut. Accounts between him and Yusuf were settled. It was decided that Pedro- 
would continue to send gold from Switzerland, that Kochra and Rabiyabai would 
supply the necessary- finances and that Pedro would receive a half share of Yusuf’s 
profits in the smuggling of gold from the Middle East. Between 7th November, 
1957 and 13th February, 1958, eleven carriers of gold sent by Pedro came to Bombay. 
On 24th February', 1958, the twelveth carrier A.J. Mascardo was arrested in Delhi, 
Simultaneously gold was sent from the Middle East. On 3rd November, 1957, 
Grant Powell carrying gold sent by the Shuhaibar brothers came to Calcutta, but 
he was arrested. In November, 1957, A-4, Yusuf Mohamed Lori of Bahrein acting 
for Shuhaibar brothers came to India and it was decided that gold would be hidden 
in the body- of Air India International pk nes by a mechanic at Beirut or Bahrein and 
would be removed in Bombay by another mechanic and that Kochra and Rabiyabai 
would supply funds on the guarantee of Murad. From time to time the services 
of the mechanics, A-15 N. S. Rao, A-39 D. K. Deshmufch, A-40, Jacob Miranda, 
A-17 Timothy Miranda and other mechanics ■were requisitioned. Between 12th 
December, 1957 ?.nd 15th January, 1958, 4 or 5 consignments of gold concealed 
inside the belly of air crafts were sent by Lori to India. From February, 1958, 7 or & 
consignments of gold concealed in the rear left bathroom of the aircrafts were sent 
to Lori to Bombay. Due to disturbances in the Middle East the smuggling of gold 
stopped for some time. Since October, 1958 eleven consignments of gold were sent 
to Bombay. On 1st February, 1959 the t£ Rani of Jhansi” carrying the 11th 
consignment of gold was searched by- the Customs Officers at the Santacruz airport, 
Bombay and the gold was seized. 

On 2nd February, 1959 the residence of Yusuf Merchant was searched and many- 
incriminating articles were seized. From time to time Yusuf was interrogated, and 
his statements were recorded. On 24th October, 1959 the investigation was com- 
pleted. The trial started in July, I960. The prosecution examined P.W. 2, Yusuf 
Merchant and other accomplices, and witnesses and exhibited numerous documents. 
Yusuf Merchant, the main witness on behalf of the prosecution implicated all the 
appellants in the crime. The Courts below accepted his testimony, found that it 
was corroborated in material particulars, and convicted the appellants. 

All the appeals were heard together. We shall note only those arguments which 
were raised in this Court by Counsel. Having regard to those arguments the follow- 
ing general questions affecting all the appellants arise for decision : — 

(1) was the import of gold in contravention of section 8 (1) of the Foreign 
Exchange Regulation Act, 1947, punishable under section 167 (81) of the Sea Cus- 
toms Act, 1878 ; 

(2) did the prosecution establish the general conspiracy- laid in charge No. 1 ; 

(3) did the learned Magistrate wrongly allow a claim of privilege in respect 
of the disclosure of certain addresses and cables and if so, with what effect ; 

(4) did he wrongly- refuse to issue commission for the examination of Pedro 
Fernandez ; and 

(5) did he wrongly' refuse to recall P.W. 50, Ali for cross-examination? 

As to the first question, the law since the passing of the Customs Act, 1962 admits 
of no doubt. The import and export of goods by sea, land and air may be prohibited 
absolutely or subject to conditions under section 11. Customs duties are leviable 
under section 12, on all goods so imported or exported. The fraudulent evasions 
of duties and of prohibitions are punishable under section 135. 

In the present case we are concerned with the law in force before 1962. The 
Sea Customs Act, 1878, contained a number of prohibitions on imports by land or 

s c j— 20 
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•sea (section 18) and authorized the imposition of further prohibitions ?.nd restrictions 
-on import or ejgport by sea or by land (section 19).. The Act also provided the 
.machinery for tire enforcement of prohibitions and restrictions by means of search, 
seizure, confiscation and penalties. Several other statutes contained further prohi- 
bitions and restrictions on the import or export of goods. Section 8 of the Foreign 
Exchange Regulation Act, 1947, is one such enactment. A notification, dated 25th 
.August, 1948, as amended up to date issued under section 8 (1) of this Act directed 
■that " except with the general or special permission of the Reserve Bank, no person 
.-shall bring or send into India ( a ) any gold coin, gold bullion, gold sheets or gold 

•ingot whether refined or not ” Section 23-A of the Act provided that 

-the restrictions imposed by section 8 (1) “shall be deemed to have been imposed 
-under section 19 of the Sea Customs Act, 1878, and all the provisions of that Act 

•shall have effect accordingly ” The effect of section 23-A was that the 

-contravention of tire notification under section 8 (1) attracted to it each and every 
jprovision of the Sea Customs Act, 1878, in force for the time being including section 
167 (81) of the Sea Customs Act, 1878, which was inserted by the Amending Act 
iXXI of 1955. • ■ 

It is to be noticed that section 19 of the Sea Customs Act, 1878, authorised the 
imposition of prohibitions and restrictions on the import or export of goods by sea 
■and land only. But the notification, dated the 25th August, 1948, issued under 
section 8 (1) of the Foreign Exchange Regulation Act, 1947, restricted the bringing 
into India of gold from any place outside India by land, sea and air. Section 23-A 
•of the Foreign Exchange Regulation Act, 1947 created the fiction that the restriction 
had been imposed under section 19 of the Sea Customs Act, 1878, so that all the 
provisions of that Act would be attracted to a breach of the notification. But the 
statutory fiction did not cut down the wide ambit of the notification or limit its 
■application to imports and exports by sea and land only. An import of gold by air 
without the permission of the Reserve Bank was a breach of the notification, and 
the breach attracted to it the provisions of section 167 (81) of the Sea Customs Act, 
1878. 

The matter may -be looked at from another point of view. When the Sea 
’Customs Act, 1878, rvas passed, goods could be imported or exported by sea and 
land only. Transport by air was unknown. After the Second! Vo rid War traffic by 
.air began. There is force in the contention that tire import or export by air is a 
•species of import or export by land. The aircraft carrying goods lands or takes off 
from land. The prohibition or restriction on the import or export of goods by land 
is a prohibition or restriction on the import or export by aircraft, landing or taking 
•off from land. A fraudulent evasion of the restriction imposed hy the notification 
under sectian 8 (1) of tire Foreign Exchange Regulation Act, 1947 was punishable 
-under section 167 (81) of the Sea Customs Act,’I878, and criminal conspiracy to 
•evade the restriction was punishable under section I20-B of the Indian Penal Code. 

In this connection a question arose whether customs duty was leviable^ on 
imports and exports by air and whether a fraudulent evasion of the duty' was punish- 
able under section 167 (81). The Sea Customs Act, 1878, and the rules and notifica- 
tions made thereunder set up a. complete machinery’ for the levy of sea customs duties. 
Section 20 provided for a levy' of customs duties on goods imported or exported by 
sea. Payment of the duty' -was enforced by compelling all foreign trade to pass 
through certain ports. Drastic powers were given for detection, prevention^ and 
punishment of evasions of duty. The Land Customs Act, 1924, set up the machinery' 
for the levy of land customs duties, and section 9 of the Act applied for the purpose 
of this levy several provisions of the Sea Customs Act, 1878, with suitable modifica- 
tions and adaptations. Rules 53 to 64 contained in para. IX of the Indian Aircraft 
Rules, 1920, framed under sections 3 and 6 of the Indian Aircraft Act, 1911, provided 
for the levy of air customs duties. The duty was leviable under rules 58 and 59 on 
goods imported or exported by air “as if such goods were chargeable to duties under 
the Sea Customs Act, 1878”. Rule 63 provided that all persons importing or 
exporting goods into and from India “shall, so far as may be observed, comply with 
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and be bound by the provision of Acf'Slfbut 

Clauses Act. 1897. The Indian Aircraft Rules * . ’ , p?r? IX 0 fthe Indian Aircraft 
the Indian Aircraft Act, 1934, preserved and c .dV — p?rt JX of the Indian 

Rules 1920. Until the passing < >f t ^ JJ c wfbVthelev>*of *ir customs duties. 
Aircraft Rules, 1920 continued to e A^tVll Rules could not authorise the levy 
On behalf of the appellants it was argued - () - shab [ e under section 167 (81) 
of a tax (2) Rules could not create a new offel M : P f ... Rules was punishable 

ofthe Sea Customs Act, 1878, (3) a rnd not under section 167 (81). 

under section 10 of the Indian Aircm.f Act > ' section I6 0 f the Indian 

On behalf of the respondent our attention was draun 

Aircraft Act, 1934 which provided - official gazette, declare 

“ The Central Government Customs Act, 1878, shall, with such 

that any or all of the provisions of th d . } notifications apply to the 

modifications and adaptations as may be specified in 

import and export ox goods by air. .. _ nt - fic?t i 0 n dated 23 rd March, 1937, 

Counsel for the respondent argued that ) Efficient declaration under sec- 

continuing Part IX of the Aircraft Rul< 1 i Ration, and by force of section 
tion 16 ; (2) section 16tvas apiece of condit leviflble on goods imported 

’16 and on the declaration being ma e . Q f du ty became punishable un 
and exported by air, and a fraudulen • We do not think it necessary 

section 167 (81) of the Sea Customs Ad .1878. ^ ^ concluslon that a 

express any opinion on these questions * * . b „ Section 8 (1) of *J ie ° r S 

fraudulent evasion of the restriction R u ab Ie under section 167 (81). 

Rxchangc Regulation Act, 1947, wis p the evidence disclosed a num- 

As to thcYecond question the content,™ "?f 2S <££&»* 
ber of sep?.rate conspiracies and that e • » Q f the Indian Penal Code, is an S r 
Crimifel consphn.c? ns defined in SecOon 120-AoT toe^ ^ *» net M 

mentby two or more persons to do or t j s tbe gist of the offence. rom _ 

is not illegal by illegal means. The agr ust be a common design an 

to constitute a single general conspiracy tbe COI nmon design. Eac c P _ 

mon intention of all to work in furthera and united effort to achieve 

tor plays his separate part in one int «, . par t to play in a general co P se 

mon purpose. Each one is aware tha means by which the common p ^ 

though he may not know all its secre s p rom oted by a few, som . bro ken 

is to be accomplished. The evil schem conspiracy continues un i ecpera l 

out and some may join at a later stage, j . e stages. There may to time be 

up. The conspiracy may develop ^^rns as may: from tune to fime^ 

plan to accomplish the common design ^ - nVentecl and new means c distinguished 
found expedient. New techmques un . era i conspiracy must - S ^r bere 

- for advancement of the common P lan : j n£ r a similar general pi rp ■ ?nV pr j_ 

from a number of separate cons P iracies ^ rds g tbe ir separate ends «uth • f he 

different groups of persons co-opera e constitutes a separate c P com- 

vity with each other, each for the .***^£¥*4° 

common intention of the conspirator th^ i]]ustrate the distinction Khdwa ni v. 
mon design of his group only. Th *_ e i ated conspiracies. In - d p s ; n gle 
general conspiracy and a number o y Madras-, the Con unrelated 

Stale, of Maharashtra', S. Swaminatham v. Stale oj foun d a number ol unr 

general conspiracy while in R- v. Gnjp j j nto 

and separate conspiracies. ' general conspiracy to ;® U f g f ‘Jemational 

In the present case., there was a * %ras operated by a g^S , - y u suf 

India from foreign countries. The p mb? y, Geneva, Beirut and rono ff re- 
crooks. The net was spread over Bombay,^ p0wefj Murad Aslm m 

Merchant and Pedro Fernandez supp — 

— - — _ A t -r IDS/ S.C. 34°; 
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mitted the funds. Lakshmandas Kochra and Rabiyahai supplied -the finances, 
Pedro Fernandez and the Shuhaibar brothers sent the gold from Geneva and the 
Middle East, carriers brought the gold hidden in jeckets, mechanics concealed and 
removed gold from aircrafts and others helped in contacting the carriers and dis- 
posing of the gold. Yusuf, Pedro and Murad and Lakshmandas were permanent 
members of the conspiracy. They were joined later by Kochra, the Shuhaibar 
brothers and Lori and other associates. The original scheme was to bring the gold 
from Geneva. The nefarious design was extended to smuggling of gold from the 
Middle East. There canbe no doubt that the continuous smuggling of gold sent by 
Pedro from Geneva during February, 1956 to February, 1958 formed part of a single 
conspiracy. The settlement of accounts between Yusuf and Pedro at Beirut did not 
end the original conspiracy*. There can also be no doubt that the smuggling of gold 
from Beirut by the Shuhaibar brothers and from Bahrein by their agent Lori were 
different phases of the same conspiracy. The main argument was that the despatch 
of gold from Geneva -was the result of one conspiracy and that the despatch of gold 
from the Middle East was the result of another separate and unrelated conspiracy*. 
The Courts below held, and in our opinion rightly, that there was a single general 
conspiracy embracing all the activities. Pedro had a share in the profits of the smug- 
gling from Geneva. He got also a share of Yusuf’s profits from the smuggling of the 
Middle East gold. Apparently Shuhaibar brothers and Lori had ho share in the pro- 
fits from the smuggling of the Geneva gold but they attached themselves to the gene- 
ral conspiracy originally devised by Yusuf and Pedro with knowledge of its scheme 
and purpose and took advantage of its existing organization for obtaining finances 
from Kochra and Rabiyabai and for remittances of funds by Yusuf. Each conspira- 
tor profited from the general scheme and each one of them played his own part in 
the general conspiracy. The second contention is rejected. 

As to the third question, we find that on or about 22nd February", 1962 the 
prosecution took out a summons to the Deputy Accountant-General Telegraphs 
Check Office, Calcutta, for the production of all records pertaining to 15 cable 
addresses including “Subhat” and “ Nazneen ” together with the summons 
under section 171-A previously issued by' the customs officers to the- Telegraphs 
Check Office, for the production of the cables and the receipts given by the 
.customs officers to the Telegraphs Check Office for the cables so produced, 
<■ Pursuant to the summons issued on 22nd February", 1962 Mr. Madhavan, 
Superintendent of the Telegraphs Check Office, Calcutta, produced in Court 
the cables, summons and receipts. All the cables relating fo the aforesaid 15 
cable addresses, and two more addresses with which the appellants were 
concerned were exhibited at the trial. The summons under section 171-A 
was a consolidated summons issued by the customs officer to the Telegraphs 
Check Office for the production of the cables relating to the investigations in. 
the present case and several other cases. The receipt was a consolidated receipt for 
the cables produced under the summons. Affidavits were filed by Mr. P.C. Kalla, 
Senior Deputy Accountant, Post and Telegraphs and Mr. S. -K. Srivastava, an Addi- 
tional Collector of Customs, Calcutta, claiming privilege under section 124 of the Evi- 
dence Act in respect of the disclosure of the other cable addresses mentioned in the 
summons and receipts and the cable; sent to those addresses. The learned Magis- 
trate upheld this claim of privilege. In our opinion, the privilege was not properly' 
claimed under section 124. It is difficult to say' that the other cable addresses and 
cables were communications to a public officer in official confidence. However, we 
find that the other addresses and cables were required in connection with investiga- 
tions unconnected with the present ca=e and did not relate to any person or persons 
concerned in the offences for which the appellants were being tried. The other 
cables, and cable addresses were not relevant to the defence, and their non-disclosure 
has not occasioned any* failure of justice. • 

As to the fourth question it appears that Pedro Fernandez was a material witness. 
In 1959 he wrote a letter to Yusuf stating that he was willing to come to India and to 
be examined as a witness. The prosecution tried to contact him buthis whereabouts- 
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could not be traced. On 18th April, 1962 the defence applied for the issue of a com- 
mission “ to the appropriate authority or Court either in Switzerland or in United 
Kingdom or in Pakistan for examination of Pedro Fernandez and Gimncss as witness- 
es for the defence Except stating that the defence undertook to pay all expenses 
and supply all relevant information, the application did not give any other parti- 
culars. The learned Magistrate rejected the application. He held and in our opi- 
nion rightly that the application was misconceived and proper grounds for the issue 
of the commission under section 503 of the Code of Criminal Procedure had not 
been made out. The defence did not produce any letter from Pedro or any other 
material indicating that he was wiling to be examined on commission. Even his 
address was not given. The Court could not issue a roving commission to a Court or 
authority either in Switzerland or in United Kingdom or in Pakistan. The applica- 
tion was not made in good faith and was liable to be rejected on this ground alone. 

As-to the last question, we find that examination-in-chief of P.W. 50 Ali com- 
menced on 7th October. 1960 and was concluded on 10th October, 1960. His cross- 
examination commenced on 21st August, 1961 and was concluded on 4th September, 
1961. On 6th March, 1962 and again on 21st June, 1962 the defence applied for re- 
calling Ali for cross-examination. The learned Magistrate rejected the two applica- 
tions. According to the defence Ali was repentant and wanted to say that he had 
given false evidence. In our opinion, no ground was made out for recalling Ali. 
There was no affidavit from Ali nor was there any other material showing that his 
testimony was incorrect in any material particular. The Court has inherent power 
to recall a witness if it is satisfied that he is prepared to give evidence which is mate- 
rially different from what he had given at the trial. In this case there w r as no 
material upon which the Court could be so satisfied. The learned Magistrate rightly 
disallowed the prayer for recalling Ali. 

Mr. Jethmalani argued that the rough notes of statements given by Yusuf to 
the customs officers had been destroyed and that the defence was thereby prejudiced. 
This point was not taken either in the trial Court or in the High Court. In our 
opinion , Counsel ought not to be allowed to raise this new point for the first time in 
this Court. 

On the merits , we find that the two Courts have recorded concurrent findings of 
fact. Normally this Court does not re-appraise the evidence unless the findings are 
perverse or are vitiated by any error of law or there is a grave miscarriage of justice. 
The Courts below accepted the testimony of the accomplice Yusuf Merchant. Sec- 
tion 133 of the Evidence Act says : — 

“ An accomplice shall be a competent witness against an accused person ; and 
a conviction is not illegal merely because it proceeds upon the uncorrobora ted testi- 
mony' of an accomplice. ” 

Illustration ( b 1 to section 1 14 says that the Court may presume that an accomplice 
is unworthv ofcreditunlessheis corroborated in material particulars. The combined 
effect of sections 133 and 1 14 Illustration ( b ) is that though a conviction based upon 
accomplice evidence is legal the Court will not accept such evidence unless it is cor- 
roborated in material particulars. The corroboration must connect the accused , 
with the crime. It may be direct or circumstantial. It is not necessary that the cor- 
Tohoration should confirm all the circumstances of the crime. It is sufficient if the 
corroboration is in material particulars. The corroboration must be from an inde- 
pendent source. One accomplice cannot corroborate .another, see Bhiva Dotilv Palil 
v. State of Maharashtra 1 -, R. v. BaskervUle-. In this light we shall examine the case 
of each appellant separately'. 

Case of Accused No. 8 Mohamed Hussain Umar Kochra. 

( Cr.A . No. 139 of 1966) 

Yusuf Merchant deposed that Kochra and his mother-in-law, A-7 Rabiy'abai 
acted as financiers after the fourth transaction, that Kochra’s cable address “Naz- 
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jieen”at 19, Erskine Road and his telephone ivas used in connection with the gold- 
smuggling activities. The arrangement was that cables addressfed to “Nazneen ” 
would be received at No. 19, Erskine Road and would then be Forwarded to the 
Warden Road residence of Rabiyp.bai or the Napean Sea Road, residence of Kochra 
and that on receiving phone messages Yusuf would collect the cables. Yusuf’s testi- 
mony has been corroborated in material particulars. 

Kochra’s mother resided at 10, Erskine Road, 4th floor, Esmail Building, Bom- 
bay-3. Exhibit Z-70 dated 19th February, 1957 is the application for the registration 
of “ Nazneen ”. This document purports to have been signed by Ismail Kader, a 
domestic servant of Kochra’s mother. It was proved that the signature “ Ismail 
Kader ” and the address 19, Erskine Road, 4th floor, Esmail Building, Bombay-3 on 
Exhibit Z-70 were in the handwriting of Rajabali Karmalli, another servant of Koch- 
ra’s mother. Rajabali Karmalli lived in Kochra’s garage in Napean Sea Road. 
Kochra’s mother was invalid and Kochra held a power-of-attomey from her for 
management of the family property. Rajabali Karmalli was under Kochra’s con- 
trol and was his trusted servant. Kochra had his office in the ground floor of the 
building at 19, Erskine Road and his denial that he had no office there is false. Both 
Rajabali Karmalli and Ismail Kader have now disappeared and cannot be traced. 
Several cables sent to “ Nazneen ” in connection with the gold smuggling have been 
exhibited. The other cables could not be traced. Kochra registered “ Nazneen ” 
because he desired to join the conspiracy and received the cables sent. to this 
address. The registration of “ Nazneen ” was not procured by Yusuf in collusion 
with Rajabali Karmalli or Ismail Kader. Though Yusuf surreptitiously used other 
addresses for the receipt of his cables. “ Nazneen ” was used with the full 
knowledge and approval of Kochra. 

On or about 13 th August, 1957 Yusuf and Hassan went to Beirutfor inducing the 
Shuhaibar brothers to join the conspiracy. About 15 th August Kochra’s wife Rukaiya- 
bai and Hassan’s wife reached Beirut. A cable (Z-745) dated 6th August, 1957 was 
sent from Beirut informing “ Nazneen ” that Rukaiyabai had arrived safely. ’ On a 
consideration of the materials on the record including the written statements of 
Kochra and Rukaiyabai the Courts below have found that this cable was received 
by Kochra. The cable Z-745 was produced by P.W. 207 on 4 th April, 1962 after the 
examination of Yusuf Merchant had been concluded. An application for recalling 
Yusuf filed on the same date 'was rejected. A point was made that Kochra was pre- 
judiced by the rejection of this application. Counsel suggested that Yusuf sent the 
Cable Z-745 from Beirut and that this fact could be established if Yusuf was recalled 
for cross-examination. We shall assume that Yu>uf despatched the cable. But the 
fact remains that the cable %vas received at “ Nazneen ”. It was an intimation of 
the safe arrival of Rukaiyabai at Beirut and was obviously meant for her husband. 
The Courts below rightlyheld that the cable was received by Kochra, and that there 
was no substance in the defence case that he was not aware of the existence of 
"Nazneen.” The rejection of the application for recalling Yusuf did not prejudice 
Kochra. 

The carrier Grant Powell arrived in Calcutta on 3rd November, 1957 and was 
arre.ted. P.W. 127 Chandiwala and Jagbandhudas were sent to Calcutta to con- 
tact the carrier. Yusuf’s brother P.W. 50 Ali also went to Calcutta. On 6th November,. 
Ali sent a telephone message to Kochra informing him of a message from Chandi- 
wala that there was a raid in his room by the custom . officials and that the carrier had 
not come. Kochra received the message on his telephone No. 72328 utliis residence. 
Exhibit Z-459 dated 7th November, 1957 isa copy of the bill for this telephone call. 
Thereafter Kochra contacted Chandiwala on the telephone and assured him that 
nothing would happen and asked him to return to Bombay immediately. On 
7th November, 1958 Ali sent a phone message to Kochra at his telephone No. 7232S 
informing him that Chandiwala was returning to Bombay. Exhibit Z-459 dated 
/th November, 1957 is the copy of the bill for this telephone call. Taking into account 
Kochara’s statement. Exhibit Z-703 para. 6 and his written statement para. 72 the: 
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Courts below rightly held that Kochra received the two telephone messages from All 
relating to matters connected Math the gold smuggling. Even after the receipt of 
these messages Kochra allowed the use of "Nazneen” for receipt of cables from 
Pedro ?md acceptance of cables by Yusuf. P.W. 31 Mastakar, proved that Kochra 
did not send any complaint to the telegraphic office that “Nazneen ” was registered 
or was used without his authority. 

Mr. Mehta suggested that (a) “ Nazneen ” was used before Kochra joined the- 
conspiracy and that (6) Kochra did not join the conspiracy on or about 8th April.. 
1957 when the fifth carrier came and in this connection read to us several documents. 
The Courts below rejected this contention and we find no reason for re-appraising the 
evidence. It may be pointed out that by the cable Exhibit Z-69 dated 14th March, 
1957 and the letterExhibit Z-71 dated 17th March, 1957 Yusuf informed Pedro of' 
the registration of “ Nazneen ” and.' by the cable Exhibit Z-77 dated 17th 
March,. 1957 Yusuf asked him to send the cables to the new address. The mate- 
ri?.ls on the record show .that Kochra had -then joined the conspiracy and the 
address “Nazneen” was used for despatch' and receipt of cables after 17th March,’ 
1957.. „ Mr. Mehta commented on the fact that Yusuf implicated Kochra for th'e. 
first time in his statement given' on 30th April, 1957 and that Yusuf had not_- 
refcrred to Kochra in his earlier statements. Yusuf at first wanted, to shield his. 
friend Kochra. The customs officers discovered the existence of ” Nazneen ” ' 
on or about 20th April, 1959; On being • then * questioned ‘ with regard to. 
“ Nazneen ”, Yusuf was. compelled to disclose -his connection with Kochra and. 
the 'circumstances under which ‘'‘'Nazneen” came to be registered/; 

The materials oh the record clearly establishes the connection r of Kochra with, 
the conspiracy and materially corroborates the testimony of Yusuf Merchant. The- 
Courts below rightly convicted 'Kochra. ' 

' „ i. « 

Case of Accused jVb. 12. Maganlal Naranji Patel. 

' (Cr. A. No. 140 of 1966)! 1 

The prosecution case is tha t since 3rd May, 1 957 Maganlal was buying the smug--, 
gled gold from Yusuf Merchant and that when consignments of gold bearing the - 
mark ‘chaisso” and haying the fineness ofabout 99.99 came from Beirut, Yusuf Me r-.. 
chant and Maganlal had the gold melted in the silver refinety of P.W. - 127 Chandi- 
wala at Bandra by his employees BahaduIIa .and Shankar in December, 1957 and. 
Ram Naresh and Mohamed Rafique in February, 1958 with a view to remove the 
mark “ chaisso ” and to. reduce the fineness of the gold. The marK “ chaisso ’’and _ 
the 99.99 fineness indicated that the gold was of foreign origin. > The object of mel-_ 
ting the gold and reducing the fineness was to destory the tell-tale evidence of its 
origin. For the purpose of implies ting Maganlal the prosecution relied, on the testi- 
mony of P.W. 2 Yusuf Merchant, ,P.W. 127 Mohamed .Chandiwala and P.W. 68a 
Moh arned^Ra fiqu e. It is common case that Yusufand Chandiwala are accomplices. 
The question in issue is whether P.W. 69 Mohamed Rafique was also an accomplice. 
The two Courts held that Rafiquewas not an accomplice but -we are unable to agree - 
with this finding. The melting was done la te in the night a fter normal working hours. 
The melting of gold in the silver refinery -was unusual. On no other occasion gold 
was melted in the refinery'. Rafique was asked to keep the matter secret. - For two 
hours’ secret work, he got about Rs. 10 though his daily wage was Rs. 3 only. Once, _ 
the gold was brought in a jacket usually worn for carrying smuggled gold. In his 
statement Exhibit 25-K Yusuf admitted that of the two workmen Rafique had more 
intimate knowledge of the reason for the secret handling of the gold.' The'secrecy 
of the job, the unusual hours, the special remuneration, the carriage of gold in jackets 
the user of silver refinery for the melting of gold, the inside knowledge of Rafique of ~ 
the purpose of the melting, lead to the irresistible conclusion that Rafique was know- 
ingly a party to melting of smuggled gold with intent to destroy the evidence of its 
foreign origin and to evade the restrictions on its import. He was cleariy a partidpes 
crimines in respect of the offences -with which Maganlal was charged and was liable to ~ 
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"be tried jointly •with him for those offences. As pointed out by Lord Simonds in 
JDavis v. Director of Public Prosecution 1 a participes crimines in respect of the a ctual crime 
charged is an accomplice. The witness concerned may not confess to his participa- 
tion in the crime, but it is for the Court to decide on a consideration of the entire evi- 
-dence whether he is an accomplice, Rafique was an accomplice, and his evidence 
cannot be used to corroborate the evidence of Yusuf and Chandiwala, the other ac- 
complices. There is no corroboration of the evidence, of the accomplices from an 
independent source. On the materials on the record it is not safe to convict Magan- 
]al of the offences with which he is charged. 

We may also point out that the positive case of Yusuf and Chandiwala was that 
Rafique melted the gold in February, 1958. The books of Chandiwala shows that in 
February, 1958 Rafique did not work in the refinery. In his place one Kedar 
worked there. Ghandiwala suggested that Kedar was another name of Rafique. 
This is an impossible story. Rafique himself did not say that his other name was 
Kedar. Thumb impressions of the workers used to be taken on the muster roll of 
the refinery but that document was not produced and the identity of Rafique with 
Kedar was riot established. The High Court rightly held that Kedar and Rafique 
were different persons. The High Court made a new case for the prosecution and 
held that Rafique might have melted the gold towards the latter part of December^ 
1958. Mr. Khandelwala frankly stated that he could not support this finding. In 
this Court Mr. Khandelwala maintained that the gold was melted by Rafique in 
February, 1958 and that Rafique was also known as Kedar. For the reasons given 
above, we are unable to accept this case. In our opinion. Criminal Appeal No. 140 
•of 1966 should be allowed and accused No. 12 Maganlal Naranji Patel must be 
acquitted of all the charges. 

Case of Accused No. 16 N.B. Mukherjee. 

(Cr.A.No. 141 of 1966) 

Mukheijce was the engineer-in-chargeof Group A base maintenance. According 
to the prosecution Mukherjee was responsible for removing gold from aircrafts bring- 
ing gold from the Middle Easri P.W. 2 Yusuf Merchant, P.W. 49 Maxie Miranda, 
P.W. 129 C.B. D’Souza,- P.W. 143 Bhide and P.W. 148 Zahur, implicated 
Mukherjee. All these witnesses are accomplices. The High Court found that their 
•evidence has been corroborated in material particulars from independent sources. 
We are unable to accept this finding. Mr. Khandelwala argued that the following 
circumstances corroborated the evidence of the accomplices : — 

(1) the reference to Mukherjee in Exhibit Z-209, a letter dated 8th July, 

1958, from Lori to Yusuf, and Exhibit Z-226, a letter dated 16th August, 1958, 
from Bello to Yusuf ; < 

, r 

(2) Mukheijee’s leave application Z-558, dated 13th December, 1958, and 
Z-313, dated 18th January, 1959, a cable from Yusuf to Jamal ; 

(3) simultaneous statements of a number of accomplices ; and 

(4) Exhibit Z-697 the retracted confession of Bello. Mr. Khandelwala 
did not rely on any other circumstances. 

In. Exhibit Z-209 Lori referred to -Bello’s friend. Exhibit Z-226 is a letter of 
Be.Ho to Yusuf referring to‘* our friend.” These two letters do not refer to Mukherjee 
by name. There is no corroboration from any independent source, that Mukjerjee 
was one of the co-conspirators referred to in these letters. The two letters cannot 
be regarded as a corroboration of Yusuf’s evidence. 

On 13th December, 1958, Mutcherjee applied for leave from 19th January to 
2nd February, 1959. The leave application Exhibit Z-558 was allowed on 
14th December, 1958. This document is innocuous and does not implicate Mukherjee 
in the crime. Maxie Miranda now says that Mukherjee asked Maxie not to remove 
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Extradition Act (XXXIV of 1962), section 12' — Extradition of fugitive offenders 1 — No 
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I] MOHD. HUSSAIN UMAR KOCHRA V. DALIPSINGHJI (Bachawat, /.). 

the gold during his absence on leave, that Marie desired to remove 
the gold surreptitiously without Mukheijee’s knowledge and arranged for the chance 
in the place of concealment of gold in aircrafts and that accordingly Z-213, a cabfe, 
dated 13th January, 1959 was sent by Yusuf to Jamal informing the latter that a new 
place of concealment had been airmailed. Exhibit Z-313 on the face of it does not 
implicate Mukheijee. The prosecution had to rely entirely on the evidence of 
Marie Miranda and other accomplices for the purpose of implicating Mukherjee. 
Exhibit Z-558 and Exhibit Z-313 do not connect Mukheijee with the crime. 

Section 1 14 of the Evidence Act says thus as to Illustration ( b ) : “ A crime is 

committed by several persons. A, B and C, three of the criminals, are captured on the 
spot and kept apart from each other. Each gives an account of the crime implica- 
ting D, and the accounts corroborate each other in such a manner as to render 
previous concert highly improbable.” If several accomplices simultaneously and 
without previous concert give a consistent account of the crime implica ting the accus- 
ed the Court may accept the several statements as corroborating each other, see 
Haroor. Haji Abdulla v. State of Adaharashlra 1 . But it must be established that the 
several statements of accomplices were given independently and without any pre- 
vious concert, see Bhuboni Saku v. The King-. In the present case the ; Rani ofjhansi 
was searched on 2nd February, 1959. Yusuf gave his first statement on 3rd February, 
1959. He did not then implicate Mukheijee. Marie Miranda gave his statement 
on 4 th February, 1959 implicating Mukheijee. No other accomplice made a state- 
ment on that date. There was ample opportunity thereafter for the accomplices 
meeting together ard conspiring to implicate Mukheijee. On 8 th February, 1959 
G. B. D’Souza, Bhide and Yusuf made separate statements implicating Mukheijee. 
On 27th June, 1959 Zahur made a similar statement. These statements cannot 
be regarded as having been made independently and without any previous concert 
and do not amount to sufficient corroboration of the accomplice evidence. 

On 11th February, 1959 Bello made a’ confession implicating Mukherjee. 
At the trial he retracted the confession. Under section 30 the Court can take into 
consideration this retracted confession against Mukheijee. But this confession can 
be used only in support of other evidence and cannot be made the foundation of a 
conviction, see Bhuboni Sahus case-, page 156. It cannot be med to support the 
evidence of the other accomplices. 

In our view Criminal Appeal No. 141 of 1966 should be allowed and 
Mukherjee should be acquitted of all the charges. 

Case of Accused No. 15 N. S. Rao (Cr.A. No. 142 of 1966). 

In this case there is sufficient independent corroboration of Yusuf’s testimony 
implicating Rao. Counsel for the appellant did not dispute the finding of the High 
Court that Rao is guilty of the offences with which he had been charged. The High 
Court rightly convicted N. S. Rao. 

Case of Accused No. 14 Parasuram T. Kanel (Cr.A. No. 1 43 of 1966). 

Counsel did not dispute the finding of the High Court that there is sufficient 
independent corroboration of accomplice evidence implicating Kanel. We have 
perused the records and we find that the High Court rightly convicted Kanel of the 
charges against him. 

Case of Accused No. 6 Lakskmandas Chhaganlal Bhatia (Cr.A. No. 144 of 1966). 

The Courts below accepted the testimony of Yusuf Merchant implicating 
Lakriimandas in the conspiracy and other specific charges against him. Lakshmam 
das acted as the financier in the first four transactions and subsequently participated 
in the disposal of gold. YusuFs testimony has been corroborated in material parti- 
culars. It is sufficient to mention two circumstances -which connects Lakshmandas 
with the criminal conspiracy and other charges against him. 
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Exliibit Z-20 shows that on 26th November, 1956 Lakshmandas had the tele- 
graphic address “Subhat” registered. The application for registration of “Subhat” 
was signed by Lakshmandas. The address for the deliver}' of the cables was 
Lakshmandas Chhaganlal Bhatia, 8, Little Gibbs Road, Alimanor Building, 1st 
Floor, Bombay-6. Numerous cables with regard to the smuggling of gold were 
received by Lakshmandas at the telegraphic address “Subhat”. The evidence 
shows that the address ,£ Subhat” was registered for the purpose of the smuggling 
activities only. It does not appear that any cable relating to any legitimate business 
was received by Lakshmandas at this telegraphic address. 

The third carrier, J. P. Hoffman arrived in Delhi. The contact of Lakshmandas 
with this carrier is clearly established. Exhibit is a cable dated 6th March, 
1957 from Yusuf to Pedro stating that he was awaiting the party at Hotel Marina in 
Delhi and that the code name was captain. The passenger manifest of the Indian 
Airlines Corporation (Exhibit Z-566) shows that A-i4 P. T. Kanel the brother-in- 
law of Lakshmandas travelled from Bombay to Delhi by flight No. 125 of 1966 on 
7th March, 1957. The reservation Chart Z-566-A shows that the reservation for 
Kanel was made from telephone No. 70545 of Lakshmandas. The register of Hotel 
Marina. New Delhi, Exhibit Z-65 shows that Kanel arrived at the Hotel on 8th 
March, 1957 at 7-30 a.m. and occupied room No. 22. At the Hotel Kanel declared 
that Thambu Chetty Street, Madras, ivas his permanent address, though in fact he 
had no such address at Madras. The telephone register of Marina Hotel Exhibit 
Z-65-C shows that on 8th March, Kanel attempted to contact telephone No. 70545 
but the call ivas cancelled. The passenger list of Indian Airlines Corporation Exhibit 
Z-567-A shows that a seat was booked for Bhatia by plane from Bombay to Delhi 
and the manifest shows that he travelled by the plane on 9th March, 1957. The 
manifest of K. L. M. Airways Exliibit Z-489 shows that Hoffman travelled by plane 
from Geneva and arrived at Palam Airport, New Delhi, on 9th March. The register 
of Hotel Marina Exhibit Z-66 shows that Hoffman arrived at the Marina Hotel on 
8th March, at 1-40 a.m. and occupied room No. 39. The bill of Hotel Marina 
ExhibL Z-65-B shows that Kanel was charged Rs. 3-8-0 extra for a guest and that he 
left the Hotel on 10th March. The passenger manifest Exhibit Z-537 shows that 
on 10th March, 1957 Kanel and Lakshmandas travelled by the same plane from 
Delhi to Bombay and their ticket Nos. were 194885 and 194886. There is nothing 
to show that Kanel and Lakshanadas cr.me to Delhi for any legitimate business. 
The documentary evidence completely corroborates Yusuf’s testimony that Kanel 
came to Delhi, and later he was joined by Lakshmandas and that the object of their, 
visit was to contact the carrier Hoffman and to receive from him the smuggled gold. 
The Courts below rightly convicted Lakshmandas of the charges against him. 

Counsel for the appellants pleaded for a mitigation of the sentences. The Courts 
below passed on them sentences of rigorous imprisonment on the charge of cons- 
piracy and on the individual charges for which they were convicted and directed 
that the sentences on all the charges except the charge of criminal conspiracy would 
run concurrently. Counsel argued that a separate punishment on the conspiracy 
charge was not justified and referred us the following passage in Ghanvilk Williams' 1 
Criminal Law, 2nd Ed., (General Part), Article 220, page 685 

“ Conspiracy is a useful feature on which to seize for punishing inchoate crime ; 
it is not, in general, an aggravating factor when crime has been committed. 
Where there is a prosecution for a consummated crime and for conspiracy to 
commit it, no separate punishment would be justifiable on the conspiracy count. 
However, the fact that criminals are organized professionally for crime may be 
taken into consideration in determining the punishment for the crime.” 

We find that the offence under section 167 (81) of the Sea Customs Act, 1878 
was punishable with imprisonment for a term not exceeding two } ears or to fine or 
to both. A party to a criminal conspiracy to commit this offence was punishable 
under section 120-B (1) of the Indian Penal Code in the same manner as if lie had 
abetted the offence. A criminal conspiracy is a separate offence, punishable sepa- 
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rately from the main offence. The sentences passed by the Courts below cannot be 
said to be illegal. However, in the present case. Yusuf and Pedro, the ring leaders 
of the conspiracy, have escaped punishment. There has been a prolonged trial 
commencing in July. I960 and ending in conviction on 30th September, 1963. 
Considering all the circumstances, we think, that the sentences on all the charges 
should run concurrently. 

In the result. Criminal Appeal Ho. 140 of 1966 is allowed and Maganlal 
Naranji Patel is acquitted of all the charges. Criminal Appeal No. 141 of 1966 is 
also allowed and N. B. Mukhetjee is acquitted of all the charges. 

Criminal Appeal Nos. 139 of 1966, 142 of 1966, 143 of 1966 and 144 of 1966 are 
allowed in part and we direct that all the sentences passed on the appellants will 
run concurrently. In other respects, the appeals are dismissed. 

S.V.J. ’ Orders accordingly. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — J.C. Shah and G.K. Mitter, JJ. 

T. G. Venkataraman etc. ... Appellants* 

v. 

The State of Madras and Another etc. ... Respondents. 

Madras General Sales Tax Act (7 of 1959) — Constitinion of India (1950), Articles 14 
and 301 — Imposition of tax on sale of * cane jaggery' while exempting that on 
‘palm jaggery' — If discriminatory and violative of equality clause of the Constitu- 
tion — Freedom of trade and commerce if impeded by the levy — Legislative power 
if has been colourably exercised in imposing the levy. 

Since section 8 read with the Third Schedule of the Madras General Sales Tax 
Act (I of 1959) as amended by Madras Act II of 1968 exempts only “ sugar ” 
from liability to tax, sales of jaggery, cane and palm, now fall within the charging 
section. But the Government of Madras have in exercise of power under section 
17 of Act I of 1959 exempted transaction of sale of “palm jaggery” from tax. 
It is true that between 1st April, 195S and 31st October, 1967 .transactions of sale 
of “ cane jaggery " and “ palm jaggery ” were exempt from liability to pay sales 
tax under the Acts of 1939 and 1959, but it cannot be inferred therefrom that the 
Legislature treated “palm jaggery ” and “ cane jaggery ” as the same commodity. 

The evidence on the record clearly shows that “ cane jaggery ” and “ palm 
jaggery " are commercially different commodities. “ Cane jaggery' ” is produced 
from the juice of sugarcane ; “palm jaggery ” is produced from the juice of the 
palm tree. Production of “ palm jaggery ” in the State is small compared to 
“ cane jaggery ”. The method of production of “ palm jaggery ” and “ cane 
jaggery ” are different ; they reach the consumers through different channels of 
distribution ; the prices at which they are sold differ and they are consumed by 
different sections of the community. It must therefore be held that “ cane jaggery ” 
and “ palm jaggery " are not commodities of the same class, and in any event in 
imposing liability to tax on transactions of sale of “ cane jaggery ” and exempting 
“palm jaggery'”, no unlawful discrimination denying the guarantee of equal 
protection was practised. 

Freedom of trade, commerce and intercourse guaranteed by Article 301 of the 
Constitution is protected against taxing statutes as well as other statutes, but by 
imposition of tax on transactions of sale of cane jaggery " no restriction on the 
freedom of trade or commerce or in the course of trade with or within the State is 
imposed. The tax imposed on transactions of sale of “ cane jaggery' ” does not 
affect the freedom of trade within the meaning of Article 301. 
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There is no substance in the contention that the Act which imposes tax on 
“ cane jaggery ” and the notification which exempts “ palm jaggery ” from lia- 
bility to tax imposes a colourable exercise of authority. If the Legislature has the 
power to impose the tax, its authority is not open to challenge on a plea of colour- 
able exercise of power. 

Appeals from the Judgment and Order dated the 6th December, 1968 of the 
Madras High Court in Writ Petitions Nos. 1659 of 1968, etc. 

M. S. Set hit and A. V. V. Nair, Advocates for Appellant (In C. As. Nos. 281 
and 363 of 1969.) 

M. S. Selhu and P. Parameshvara Rao, Advocates, for Appellant (In C. A. No. 
284 of 1969). 

H. R. Gokhale, Senior Advocate ( K . Jayaram , Advocate, with him), for the 
Appellant (In C. A. No. 383 of 1969). 

K. Jayaram and T. S. Vishwanatha Rao, Advocates, for Appellant (In C. As. 
Nos. 384 to 393 and 513 to 567 of 1969.) 

S. V. Gupte, Senior Advocate, (S'. Mohan and A. V. Rangant, Advocates, with 
him), for Respondent (In C. A. No. 281 of 1969). 

S. Mohan and A. V. Rangam, Advocates, for Respondents (In C.As. Nos. 284, 
363, 383 to 393 and 513 to 567 of 1969.) 

The Judgment of the Court was delivered by 

Shah, J. — At the conclusion of the hearing of these appeals on 23rd April, 1969 
We announced that “ the appeals are dismissed with costs ; reasons in support of 
the order will be delivered thereafter.” We proceed to record the reasons in support 
of the order. 

The appellants carry on business as dealers in "cane jaggery ” in the State of 
Tamil Nadu. As a result of certain legislative and executive measures, transaction 
of sale in “ cane jaggery ” were made liable as from 1st January, 1968 to tax under 
the Madras General Sales Tax Act, 1959, and transactions of sale in “ palm jaggery ” 
remained exempt from sales tax. The appellants filed petitions in the High Court of 
Madras challenging the validity of the levy of tax on “ cane jaggery ”, on three 
grounds : 

(1) that the levy of tax on turnover from sale of “ cane jaggery ” was discri- 
minatory and violated the equality clause of the Constitution ; 

(2) that the levy of tax imposes a restriction on trade and commerce 
contrary to the provisions of Part XHI of the Constitution ; and 

(3) there is excessive delegation of legislative authority to the executive and 
on that account the lev}' of tax pursuant to an order made in exercise of the powers 
under section 59 of the Madras General Sales Tax Act I of 1959 on “ cane jaggery ” 
is invalid. 

The High Court rejected all the contentions. 

Counsel for the appellants have in these appeals urged the first two grounds and 
have in addition submitted that in levying tax on turnover from sale of ‘ ‘cane jaggery” 
legislative power has been colourably exercised. The argument that there was excessive 
delegation to the executive of the legislative power was abandoned before the Court, 
because the State of Madras has enacted Act H of 1968 authorising levy of tax on 
sale of jaggery by amending Schedule HI to Madras Act I of 1959. 

Turnover from sale of jaggery — cane or palm — was subject to tax under section 3 
(1) of the Madras Act IX of 1939 at three pies per rupee. By G.O. No. 651 dated 28th 
February, 1955 and G.O. No. 2780 dated 7th September, 1955 all sales of “palm 
jaggery” effected through Co-operative Societies and the Palm Gur Federation were 
exempted from tax. By another G.O. No. 1605 dated 19th August, 1956, all transac- 
tions of sale in “palm jaggery” were exempted from sales tax with effect from 1st April, 
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1956. Transactions of sale in “ canc jaggery ” therefore continued to remain liable 
to tax whereas sales of “ palm jaggery ” enjoyed the benefit of exemption from tax. 

After the judgment of this Court in The Bengal Immunity Company Ltd. v. The 
State of Bihar and others \ the Parliament amended Article 286 and entry 54 in List 
IT of the Seventh Schedule and added a new Entry 92-A in List I in the Seventh 
Schedule by the Constitution (Sixth Amendment) Act. In exercise of the power under 
Entry 92-A List I the Parliament enacted the Central Sales Tax Act 74 of 1956. 
By Chapter IV of that Act the power reserved under the amended Article 286 Clause 
(3) was exercised by the Parliament and certain classes of goods were declared to be 
of “ Special importance in inter-State trade or commerce”. By section 15 certain 
modifications were declared in State Acts relating to the levy of taxes on sales and 
• purchases of declared goods. However, in the list of goods of “ special importance 
in inter-State trade or commerce ” gur or jaggery was when the Act was enacted, 
not included. 

The Parliament then enacted the Additional Duties of Excise (Goods of Special 
Importance) Act, 1957 (Act 58 of 1957). Section 3 of that Act authorised the levy 
and collection of additional duties in respect of several classes of goods including 
“ sugar ”. By section 4 it was provided that during each financial year, there shall 
be paid out of the Consolidated Fund of India to the States in accordance with the 
provisions of the second schedule, such sums, representing a part of the net proceed 
of the additional duties levied and collected during that financial year, as are specified 
in that Schedule. It was enacted by the proviso to clause (2) of the Schedule that 
if during that financial year there is levied and collected in any State specified in 
the Table a tax on the sale or purchase of sugar by or under any law of that 
State, no sums shall be payable to that State under sub-clause (if) or sub-clause (Hi) 
of clause (/;) in respect of that financial year, unless the Central Government by 
special order otherwise directs. The expression ‘ sugar’ was defined in section 2 (c) 
as having the same meaning as it has in the First Schedule to the Central Exrise and 
Salt Act, 1944. The Governor of Madras issued Ordinance I of 1957 directing that 
transactions of sale of “ cane jaggery ” be liable to a single point tax at 5 per cent, 
with effect from 1st April, 1957. By virtue of the Central Sales Tax Act, 1956, as 
amended by Act 31 of 1958 ” sugar as defined in Item No. 8 of the First Schedule 
to the Central Excises and Salt Act, 1944 was declared a commodity essential to the 
life of the community and tax could thereafter be levied on “ sugar ” at the rate of 2 
per cent only. But in view of the definition contained in the Central Excise and Salt 
Act, 1944, there was some doubt whether the expression “ sugar ” included gur. The 
State of Madras being apparently of the opinion that “palm jaggery ” and “cane 
jaggery ” were subject to the provisions of the Additional Excise Act 58 of 1957, 
issued on 15th April, 1958, G. O. No. 1457 exempting all sales of “ cane jaggery” 
from tax with effect from 1st April, 1958. Transactions of sale of palm jaggery ” 
were therefore exempt partially from sales tax from 28th February, 1955 and wholly 
from 1st April, 1956, and transactions of sale of “ cane jaggery ” were exempt from 
tax from 1st April, 1958. 

The State Legislature enacted the Madras General Sales Tax Act I of 1959 with 
effect from 1st April, 1959. By section 3 every dealer whose total turnover was not 
less than Rs. 10,000 became liable to pay tax for each year at the rate of 2 per cent of 
his taxable turnover. By section 8 it was provided that subject to such restrictions 
and conditions as may be prescribed, a dealer who deals in goods specified in the 
Third Schedule shall not be liable to pay any tax under the Act in respect of such 
goods. Item 5 in the Third Schedule was “ sugar including jaggery and gur.” Sec- 
tion 17 of that Act authorised the State Government by notification to exempt or 
to make reduction in rate in respect of any tax payable under the Act on the sale or 
purchase of any specified goods or class of goods at all points or specified points in 
respect of sales by successive dealers or by any specified class of dealers in respect of 


1. (1955) 2 S.C.R. 603 : (1955) S.C.J. 672 : (1955) 2 M.L J. (S.C.) 163. 
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the whole or any part of their turnover. By seetion 59 (I) of the Act the State Go- 
vernment was authorised by notification, to alter, add or can eel any of the Schedules. 

On 1st April, 1959 transactions of sale of “ sugar including jaggery and gar ” 
were exempt from liability to pay tax under the Madras General Sales lax Act I of 
1959. The exemption applied to all transactions of sale of "cane jaggery" and 
“ palm jaggery ”, On 10th September, 1965 the Government of India advised, the 
State Government that “jaggery” was not included in the expression “sugar” in 
the Additional Dudes of Excise Act 5S of 1957. The State o? Madras in exercise 
of the power under sub-section (1) of section 59 of the Madras General Sales tax Act, 
issued G. O. No. 2261 dated 30th December. 1967, that : 

“ In the said (Third) Schedule in item, 5 for the word * including' the words but 
not including, shall be substituted.” 

The State simultaneously issued another notiScation that — 

“ In exercise of powers conferred by section 17 (1) of the Madras General Sales 
Tax Act, 1959, the Governor of Madras granted exemption in respect of tax pay- 
able under the Act on ah sales of palm jaggery." 

In consequence of the two notifications Turnover from transactions of sale of 
“ cane jaggery ” which was till then exempt from tax became liable to tax under 
section 3 of the Madras Act I of 1959 whereas sale of “ palm jaggery ” remained 
exempt from liability to pay sales rax. 

In support of the plea that the State had practised unlawful discrimination bet- 
ween sales of ,r palm jaggery" and “cane jaggery" it was urged that “ case jaggery” 
and “ palm jaggery ” which were identical commodities and were treated similarly 
under the successive Sales Tax Acts of the State for many years past were without any 
rational nexus with the object sought to be served by the Madras General Sales Tax 
Act, 1959, differently treated and on that account the notification issued under sec- 
tion 59 sub-section (I) which modifies the Third Schedule is ultra vires. 

It may be recalled that the notification under seetion 59 (I) which was issued 
in exercise of executive authority has received legislative sanction bv Madras Act 2 
of 196S. Amendment in the Third Schedule now nows from the exercise of legis- 
lative authority and not executive authorin’. 

Since section S read with the Third Schedule as amended by Madras Act 2 of 
196S exempts only “sugar-'’ from liabHityto tax sales of jaggery, caneand palm, now 
fall within the charging section. But the Government of Madras have in exercise 
of powers under section 17 of Act I of 1959 exempted transactions of sale of "palm 
jaggery ” from tax. It is true that between 1st April, 195S and 31st October, 19o/ 
transactions of sale of “ cane jaggery’ ” and “palm jaggery ” were exempt from 
liability to pay sales tax under the Madras General Sales Tax Acts of 1939 and 1959, 
but it cannot be inferred rherefrom that the Legislature treated '’'palm jaggery" and 
“cane jaggery ” as the “ same commodity’ ” For nearly three years before 1st April, 
195S sales of “ palm jaggery’ ” were exempt from tax but sales of “ cane jaggery" 
were not. 

The evidence on the record clearly shows that “cane jaggery" and “palm jaggery” 
are commercially different commodities. “Cane jaggery’ " is produced from the 
juice of sugarcane; “ palm jaggery’ ” is produced from the juice of the palm tree. 
Mr. Raghupaihy, Deputy Secretary to the Government of Madras (Commercial 
Taxes) has stated in his affidavit that “ palm jaggery ” industry comes under the 
purview of Khadi and Village Industries Board and is one cf the cottage industnes 
which gives employment mainly to poor tappers. The tappers, according to Mr. 
Raghupathv, collect " neera " from palm and other trees and prepare jaggery’ by 
the traditional method of boiling “neera " in their huts and produce jaggery without 
the aid of any’ machinery’. Production of “ palm jaggery " in the State compcrcdto 
“ cxane jaggery ’ Is small. The price of “palm jaggery " and “ cane jaggery " diner 
widely and apparently “ palm jaggery " and “ cane jaggery ” are consumed by 
different sections of the community. It is dear that the method of production of 
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“ palm jaggery ” and “ cane jaggery ” are different; they reach the consumers 
through different channels of distribution ; the prices at which they are sold differ 
and they are consumed by different sections of the community. 

In a recent judgment N. Venugopala Ravi Varma Rajah v. Union of India and 
another 1 2 , this Court observed : 

“ tax laws are aimed at dealing with complex problems of infinite vari- 

ety necessitating adjustment of several disparate elements. The , Courts 
accordingly admit, subject to adherence to the fundamental principles of the 
doctrine of equality a larger play to legislative discretion in the matter of classi- 
fication. The power to classify may be exercised so as toadjust the system cf taxa- 
tion in all pioper and reasonable ways ; the Legislature may select persons, 
properties, transactions and objects and apply different methods and even rates 
for tax, if the Legislature does so reasonably.* ** If the classification is rational, 
the Legislature is free to choose objects of taxation impose different rates, exempt 
classes of property from taxation, subject different classes of property to tax in 
different w'ays and adopt different modes of assessment. A taxing statute may 
contravene Article 14 of the Constitution if it seeks to impose on the same class of 
property', persons, transactions or occupations similarly situate, incidence of 
taxation, which leads to obvious inequality.” 

It was also said by the Court that : 

“ It is for the Legislature to determine the objects on which tax shall be levied, 
and the rates thereof. The Courts will not strike dow r n an Act as denying the 
equal protection merely beeause other objects could have to been, but are not, 
taxed by the Legislature.” 

We are accordingly of the view that “ cane jaggery ” and “ palm jaggery ” are 
not commodities of the same class, and in any event in imposing liability to tax on 
transactions of sale of “ cane jaggery ” and exempting tc palm jaggery, ” no 
unlawful discrimination denying the guarantee of equal protection was practised. 

No serious argument was advanced in support of the plea that the freedom of 
trade and commerce guaranteed by Part XIH of the Constitution is infringed by the 
imposition of tax on “ cane jaggery Freedom of trade, commerce and intercourse 
guaranteed by Article 301 of the Constitution is protected against taxing statutes as 
well as other statutes, but by imposition of tax on transactions of sale of “ cane jaggery” 
no restriction on the freedom of trade or commerce or in the course of trade with or 
within the State is imposed. The tax imposed on transaction of sale of “ cane 
jaggery” does not affect the freedom of trade within the meaning of Article 301. 

As observed by this Court in The State of Madras v. N. K. Nataraja Mudalif ‘‘a tax 
may in certain cases directly and immediately restrict or hamper the free flow of 
trade, but every imposition of tax does not do so.” 

There is no substance in the contention that the Act which imposes tax on “ cane 
jaggery” and the notification w’hich exempts “ palm jaggery ” from liability to tax 
imposes a colourable exercise of authority'. If the Legislature has the pow'er 
to impose the tax, its authority is not open to challenge on a pica of colourable 
exercise of pow'er: K. C. Gajapati Narayan Deo & Others v. The State of Orissa 3 . 

There will be one hearing fee. 

V.K. Appeals dismissed. 


1- (1959) 2 I.TJ. 590 : (1969) 2 S.CJ. 721. 

2- (1969) 1 An. W.R. (S.C.) 2S r (1969) l 

S CJ SIS : 22 S.T.C. 376 : (1969) 1 M.LJ. (S.C) 
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The State of Andhra Pradesh 
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Constitution of India (1950), Article 286 (I) (a), 

Tax Act (IX of 1939), Section 22 (a), (i) Explanation— Scope— When attracted. 

Sales Tax — Single order of assessment for a particular year Part of assessment 
illegal — Assessment if invalid in toio. 

If the goods were as a direct result of a sale delivered outside 
purpose of consumption in the State of first delivery the assessee ... 286 Cl) 
titled to the exemption from sales tax by virtue of the Emanation toW] 
(a) of the Constitution and it would not be necessary for the asse ^® to , p ft 
further that the goods so delivered were actually consumed m the State ot nrsi 

destination. 

In the present case though there is a single order of assessment for 'the * 
year 1949-50, the assessment could be split up and dissected and th rta j n 

separated and taxed for different periods. It is quite easy m 
the turnover of the appellant for the pre-Constitution and Pf j™ 
periods for these figures are furnished m the plaint by the appe jant tons ^ At is 
open to the Supreme Court in these circumstances to sever Btegal part < , , 
assessment and give a declaration with regard to that part alone instead of decla 
ring the entire assessment void. 

Appeal from the Judgment and Decree dated the 11th i March, 1965 of the 
Andhra Piadesh High Couit in A. S. Nos. 169 and 93 of 1957. 

Rajeshwara Rao and B. Parthasarathi, Advocates, for Appellant. 

D. Munikanniah , Senior Advocate (A . V. V. Nair, Advocate, with him), for Res- 
pondent. 

The Judgment of the Court was delivered by 

Ramamm,,!. J.- This appeal is trough! by certificate from the judgm|nt of the 
High Court of Andhra Pradesh dated 11th March, 1965 in A.S. Nos. 
of 1957. ,. 

. Th; appellant was a firm of dealem in pulses at Viiayawada It was seatag 


and Kerala by ran in rne course oi ineu ^ tto« - f nr delivery 

to * self’ and the railway receipts were endorsed m favour of for del ry 

against payments. The purchasers obtained the railway receipts af p 3 j ]ant 
took deliveiy of the goods. The total turnover of the business o PP 

for the year 1949-50 was Rs. 17,05,144-2-2. Of the said turnover a sum 
Rs. 3,61,442-7-3 represented the turnover of sales effected °? t 1 sl ^J h r , fri - cr co n e cted 
State. For the assessment year 1949-50 the Deputy Commercial Tax Offi 01J tside 
salcs-tax on the total turnover without exempting the value °f . Madras 

the State. The appellant was permitted to pay sales tax under rule 12 of h , 

(Sal Sales TS (Tcmm/and Assessment). Rules. The »PPcllaut sutotted 
monthly returns and paid sales tax without claimmg any such exemption t 
of January, 1950 . But in the returns for the months of February and March, 195U 
the appellant claimed exemption on sales effected outside the State. The 
submitted a consolidated return Exhibit A-18 to the Deputy Commercial Ta ? _ 9 
on 30th March 1950 claiming exemption in respect of a sum ot ks. 


* C.A. No- 1451 of 1968. 


1st August, 1969- 
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being the value of the sales effected outside the State for the period commencing from 
1st April, 1949 and ending 31st January, 1950. The Deputy Commercial. Tax 
Officer fixed the taxable turnover of the appellant at Rs. 17,05,144-2-2 and issued a 
notice Exhibit A-23, dated 24th October, 1950 to show cause why the appellant should 
not be assessed accordingly. The appellant was thereaftei held liable to pay tax 
amounting to Rs. 26,642-14-0 on a net turnover of Rs. 17.05,144-2-2. The appellant 
preferred an appeal to the Commercial Tax Officer and a revision petition to the 
Board of Revenue, Madras but was unsuccessful. The appellant, therefore brought 
a suit for the recovery' of Rs. 21,270-13-0 being the amount of tax illegally collected 
from him together with interest, contending that the sales effected outside the State 
could not be taxed under Article 2S6 (1) (a) of the Constitution of India. The 
State of Madras contested the suit on the ground that the sales were taxable as they 
fell within the purview of explanation 2 to section 2 (h) of the Madias General Sales 
Tax Act, 1939 (hereinafter referred to as the Act). The Subordinate Judge held that 
forthe period from 1st April. 19—9 to 25th January' 1950 the appellant was not entitled 
to impeach the assessment on the turnover relating to sales outside the State. As 
regards the period from 26th March, 1950 to 31st March 1950, the Subordinate 
Judge took the view that the part of the turnover relating to outside sales was not 
liable to sales-tax but as there was a single order of assessment for the entire period 
the entire assessment was illegal. Against the judgment of the Subordinate Judge 
both the appellant and the respondent filed appeals A.S. No. 93 of 1957 andA.S. 
No. 169 of 1957 to the High Court of Andhra Pradesh. By its order dated 18th April, 
1960 in Appeal No. 169 of 1957 the High Court called for a finding from the trial 
Court as to whether the appellant was able to prove the facts entitling him to invoke 
the explanation to Article 286 (1) (a). By its order dated 21st July, 1962 the trial 
Court submitted a finding to the effect that in view of the decision of the Supreme 
Court in India Copper Corporation Ltd. v. The State of Bihar 1 , the burden of proof 
was not on the appellant and that the finding will have to be given in its favour. 
But by its order dated 5 th March, 1963 the High Court directed the Subordinate 
Judge to record a finding after considering the evidence adduced by the appellant as to 
whether the goeds in question were delivered for consumption within the delivery 
States. In its order dated 22nd March, 1963, the trial Court, after considering the 
evidence given by the appellant's witnesses came to the conclusion that the deliveries 
were not made for by a common judgment dated 1 1th March, 1965 in A.S. Nos. 93 
and 169 of 1957 held that the appellant could not claim the benefit under Article 286 
(1) (a) of the Constitution in the absence of evidence as to how the wholesalers disposed 
of the goods after obtaining delivery and therefore the entire turnover for the year 
1949-50 would be assessable to tax. In the result A.S. No. 169 of 1957 filed by the 
respondent was allowed and A.S. No. 93 of 1957 filed by the appellant was dismissed. 

The Madras General Sales Tax Act, 1939 was enacted in exercise of the legislative 
authority conferred upon the Provincial Legislatures by Entry 48 of List II read with 
section I0O (3) of the Government of India Act, 1935. The explanation to section 
2 (fi) of this Act is as follows : 

“ Notwithstanding anything to the contrary in the Indian Sale of Goods Act 
1930 the sale or purchase of any goods shall be deemed, for the purpose of this Act 
to have taken place in this Province, wherever the contract of sale or purchase 
might have been made. 

(a) If the goods were actually in this Province at the time when the contract 
of sale or purchase in respect thereof was made or, 

(b) in case the contract was for the sale or purchse of future goods by des- 
cription, then, if the goods are actually produced in this Province at any time after 
the contract of sale or purchase in respect thereof was made.” 

Under Entry 48 of List II of the Government of India Act, 1935 the Provincial 
Legislatures could tax sales by selecting some fact or circumstance which provided a 


1- (1961) 1S.CJ.457 :(1961)2S-C-R.276 : (1961) 12 S.T-C- 56. 
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territorial nexus with the taxing power of the State 

sold passed outside the Province or the dehvery uoratte existence 

outside the Province. legislation taxing sales rf^goods 

l V ’ r/ " 

State of Madras] 2 . . 

By Article 286 of the Constitution certain fetters were placed upon the legis- 
lative of powers of the States as follows: 

•• (1) No law of a State shall impose, or authorise tapoAicno! ? ' * 00 

the sale or purchase of goods where such sale or pu 

(а) outside the State ; or „ , . t 

(б) m the course of the import of the goods, into, or export of the goods 

of, the territory of India. . . 

Explanation. — For the purposes of sub ^have^ctuahybeendelive- 

deemedto have taken place in the State m which ® osc D f consumption in 

red as a direct result of such sale or purchase f ^S£ 0 r e Iating to sale of 

SSSS- ££ 3KS& '« purchase passed m 

another State. _ . f a 

(2) Except in so far as parliament may by law fjJ*2le or’ purchase of 

State shall impose, or authonse the imposition , course of inter State 

any goods where such sale or purchase takes place in the cour 

trade or commerce : - , or 

Provided that the President may by order direct of any 

purchase of goods which was being Constitution shall, notwith- 

State immediately before the commencemen orovisions of this clause, 

standing that the imposition of such tax is contrary to the provisions 

continue to be levied until the thirty first day of.- 

(3) No law made by Ihe Legislature of F a ^fcwSoS have bee°n declared 

imposition of, a tax on the sale or purchase of any su |°^ munity sha ll have effect 
by Parl-ament by law to be essential fork President and has received 

unless it has been reserved for the consideration of the President 

his assent/’ . . , 286 

Therefore, by incorporating section 22 of the Madras Act read ^ charging section 
notwithstanding the amplitude of the power le dimension was imposed 
read with the definition of ‘sale , a cumulate e fetter of triple S tate could 

upon the taxing power of the State. The takin-placc outside the 

not since 26th January, 1950, levy a tax on sale of goods takm c PJ^ nirf of the 


not since Itth’fanuar^ 1950, levy a tux on sale o. gooas ■ ‘out or, the 

State or in the course of import of the goods, into, or exp or tJie co un>c of 

territory' of India, or on sale of any goodswhere such- P 2g6 ,jx ^ -which is 

inter State trade or commerce. By the Explanation _ , ta kc place in the 

incorporated by section 22 of the Madras Act a sale is Q f suc jj sale for the 

State in which the goods arc actually delivered as a dire re 1atine to sale of 

purpose of consumption in that State even though under the ^ an ~ thcr state 
goods the property m the goods has by reason ot such P 3> it was held 

In the State of Bombay and another v. The Dinted Moto ( „ £ XO ] an2 tion which 
that since the enactment ot Article 286 (l)(a) a sa!c desenb h • - Statc alone 
ma y for c onvenience be called an “Explanation sale is taxaDie _py_u__ 

I (195S) SCJ SIS : (1958) SC.R. 1355. .L-saTmL 10691 

2 . (1953) S C.R.677 : (1953) SCJ. 369 : (1953) 1 M-LL 743- 

(1953) 1 M.LJ. 739. 
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in which the goods sold are actually delivered as a direct result of sale for the purpose 

the Fourth Amendment inserting a new section, section 22 m that Act. It runs 
follows : . „ 

. “Nothing contained m . Us 

imposition of a tax on the sale or purenase oi any 

takes place — 

(а) (i) outside the State of Madras, or 

(ii) in the course of import of the goods into the teiritory of India or of the 
export of the goods out of such territory, or 

( б ) except in so far as Parliament may by law othervwse prowde, ^ after, the 

31st March, 1951, in the course of inter-State trade or commerce, P 

of this Act shall be read and construed accordingly. , 

Explanation . — For the purposes of clause (a) 0) a actually been 

deemed to have token place in the State in which the , f ^ ^Sption 

delivered as a direct result of such sale or purchase for P JP, re i a ting to sale 

in that State, notwithstanding the fact that under h g purchase passed 

of goods the property in the goods has by reason of such sale or purena » 

in another State.” . 

By this amendment the same restrictions were upoiTpost-Constitution 

statute as were imposed by Article 286 of the Constitu P P 

As regards the sales for the period froni Aprfi J^9 to^2 were actually 
admitted before the Deputy Commercial Tax Offi rnnc luded It was for this 

in the Madras State at the time the contract of sale was co 1 which the ap . 

reason that the Deputy Commercial Tax Officer , ° i n the trial Court the appellant, 
pellant made in respect of those sales. It appears - scct j on 2 ( h ) of the Act. But 
challenged the constitutional validity of explanation to cire 1 , and Poppatlal 

in view of the decision of this Court in the Tmlron & St eal validity 
Shafts case % counsel on behalf of the •apPjHant id not scnovsly ^ mQ 
of the assessment m regard to sales from 1st Apr , _ , iq «- n th con . 

With regard to the period from 26th January, 1950 to .Riding t jj at t he burden 
•ention of the appellant is that the High Court w ism ro^ ^ delivery 0 f goods for 
of proof was on the appellant to show that the al consumption of the goods 

consumption within the delivery States but the founded and must be accepted 

in those States. In our opinion the ar^ment is well-foundea an ^ ^ Court 

as correct. In India Copper. Corporation : j case H ^ d P ° u tside the State of Bihar 
that if the goods were as a direct result of delivery the assessee would be 

for the purpose of consumption in the State o Explanation to Article 286 (1) 

entitled to the exemption from sales-tax by virtue °L, fnr t 7 c a c S essee to prove fuither 
(a) of the Constitution and it would not be necessary of first destination, 

that the goods so delivered were actually consumed m the State OI evi . 

In the present case the Subordmatc Judge has upon^co JJ l nuary , 196 2 that the 
dence adduced by the parties stated in ais repo should be for the purpose 

intention of the appellant was that the s«- ^^^5 subsequent report dated 

► of consumption in the delivery State- It 1 d ;ff eren t finding. But it is obvious 
22nd March, 1963 the Subordinate^ Judge because the principle 

that the s ubsequent report of the Subordm s — 

• l. (195S) S.CJ. SlS ; (l 95 S) s CJi n55._ 5 // ^ 7 . (DO) 2 S-C.J. 276. 

(1953) S.CJ. 369 : (1953) S.C.R.6/7 . ** 
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laid down by this court in India Copper Corporation's case\ 
account. Having regard to the evidence adduced by the appellant in this 
a£ saSfied that the part of the turnover which related to sales f ^^0, 
1950 to 31st March, 1950 was not liable to sales-tax and the levy of sales tax irom 

appellant to this extent is illegal. 

The next question arising in this appeal is whether the anneal order of the 
Deputy Commercial Tax Officer for the year egal m J* 

withstanding the fact that the State Government had a right to ta>*l ^ ^ ^ 
side sales which were effected prior to 26th January, . V - - b]e an d if a part of 
appellant that the assessment must be treated as* one ?£ d “^ ed “ ^ infect ^ an d 
the assessment is illegal the entire assessment m ■ “ made to tbc decision 

treated as invalid. In support of this argument re ' . y Sa j ei pax* in 

of this Court in Ram Narain Sons Ltd.x. Assistant Commissioner oj zai 

which this Court observed as follows : r . t fbf . 

“ The necessity for doing so is, hoW f^» as well as the 

assessment is one composite whole relating to th P j f the propo- 

post-Constitution periods and is invalid in toto There ^ aut thont^i / of the 

sition that when an assessment consisteofa ffl, j delusion in it of certain 

totality' of the property treated as assessable, expresslv exempted 

items of property which by virtue of a provision oftaw^ express , 
from taxation renders the assessment invalid m toto. 

The Court cited with appioval a passage City No. 5. 3 

mitlee in Bennett 6? White ( Calgary ) Ltd. and Municipal District oj » ' d 

“ When an assessment is not for an e^tne surm but fo^ e P a gJ urt ^ Eever i be 
and earmarked each of them to a se P^ C .ff^ b £ l ttribu t’cd to it, while affirming 
items, and cut out one or more alon., ^ b undivided sum in respect 

the residue. But where the assessment consists ot a sfflc component (not 

of the totality 7 of property treated as ^ bl ^ b ^Sd wo^cluded, it 
dismissible as ‘ de minimis ) is on any ' , , tbe assessment is bad wholly. 

would seem clear that such a procedure is , Lj j , jj ea! & Power Consolid- 

That matter is covered by authority' In p f 0 e ^ al ^p e V Anglin, C.J.) in these 
atedv. City of Westmount the o C f “ b ich w JSin part was infected throughout, 
conditions held that an assessment wh r< jships are of opinion, by panly of 

and treated it as invalid. Here their Lordsmps^ a 

reasoning, that the assessment was invalid m to . thc Court 

Applying the principle to the specnal _ f d C ^ “fed thatthecase should be remanded to 
set aside the orders of assessment and f ar) nellants in accordance with law. 
the Assessment Officer for re-assessment d;£ - J* resu it in the later case the State 
The same principle was applied but w a d question arose as regards 

of Jammu and Kashmir v. Caltex {India) ^ “f £ ot0 r spirit The Petrol 

the validity' of an assessment of sales-tax of r s sales . taX f or the penod January, 
Taxation Officer assessed the repomte ^ to p Motor Spint (Taxation 

1955 to May, 1959 under section 3 of the Jammu jo 3 of the Constitution of 

of Sales) Act, 2005. The ^respondent applied that the respondent 

Jammu and Kashmir and a single Judgu of the &n k ]acs during the 

was liable to pay sales-tax only jesped ^Sraming the appellants from 
period January' to September , 195a > and ^issued q ^ la Division Bench 
feeing tax for the period October, 1955 W Ma^ 19o9^ On w ^ app3a , 

of the High Court quashed the assessment for the p_ ment fof thc penod 1st 

Court it was held that though there was one ord-r of d dissectc d an d the 

jSES 1955 to May 1959 the It was pointed out 

items of sale could be separated a nd taxed for diherem p — 

'** 1 ... . c -• CJ/J 


1. (1961) t SCJ. 457: (1951) 2S.C.R.276: ^1920 S.CR- ( 

S-T-C. 627 at 637. 


3. (1961) AC. 7S6 at P- 1' 6 - 
f (1966) 2sS. 755 : (1966) 3 S.C-R- 149: 

r- C /rio 
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— a ultimate analysis on receipts from individual 

that the sales-tax wa§ imposed m the u«mate ana y p thereforej a wnt 

sales or purchases of goods effected dunng the enure p ^ sales-tax with 

of mandamus could be issued directing the JP cl ^ h September, 1955 to May 1959. 

regard to transactions ofsale during the period trom «nae P ’ 

A similar question arose for determ n^TOe^uestion in that case was 
Ratterman v. Western Union TeI ^PJ Re 'J s ' ed statutes of Ohio, section 2778 

“ whether a single tax, assessed which receipts were derived partly from 

upon the receipts of a telegraph company with i n the State hut which were 

interstate commerce and partly ^ ^ e “ rat i on or apportionment, is wholly 

returned and assessed in gross that the said receipts were 

invalid , or invalid only in the P™?, V W as held unanimously by the Supreme Court 
derived from interstate commerce. It vas n but it was invalid 

of the United States that the ^^^^SedHived from interstate corn- 
only in proportion to the extent th .-ubiccts of taxation can be separated so that 
merce. It was observed that where the “r J v B ^J^guished from that which arises 
which arises from interstate commer Court will act upon this distinction, and 

from commerce wholly within the State, the Co ^ thc State to collect that 

will restrain the tax on interstate co principle of this case has been 

upon commerce wholly within its own _ Bowman v. Continental Company ' . 

consistently followed m American • . . Q ourt j n The State of Bombay v. The 

This case has been cited with approval y d that t j ie sa me principle should 

United Motors ( India. ) Ltd*, whcrem wasobseneatnn 

be applied in dealing with taxmg statutes “ is a singte or der of assess- 

In the present case we are of opinion 3lgt j^| rch> 1950 the assessment could be 
ment for the period from lst Apri , separated and taxed for different periods, 

split up and dissected and the items of sal P^ver of the appellant for the pre- 
It is quite easy m this case toascertaanne ^ }hese figures are furnished m the 
Constitution and post-Constitut o P 0 t tJie Court in these circumstances to 

plaint by the appellant himseff. lt is op n t ^ dec]aration with reg ard to that 

sever the illegal part of the assessment ent vo j d . p D r these reasons we 

part alone instead of declaring th declaration that the order of assessment 

hold that the appellant should be the year 1949-50 is invalid to the 

made by the Deputy Commercial Tax umce to goods which were delivered 

extent that the levy of sales-tax is ma State for the period from 26th January, 

for the purpose of consumption outside the State lor n « ? refund of the 

1950 to 31st March 1950 The result is that the appeim ^ 1950 to 

amount illegally collected from him for h P that thc appellant is entitled to 

March, 1950. The tnal Court has already io this per i 0 d to the extent of 
claim exemption with regard to turno f 5^20-7-0. The appellant is 

Rs. 3,34,107-15-6 and the tax payable on th sum r 5 220-7-0. The appellant is 

Sh^num from .he date of suit .,11 real, safe 

asfts&srs arys jksjxs. • 

There will be no order with regard to costs. 

V.K. 


Appeal allowed in part. 
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THE SUPREME COURT OF INDIA. ' 

(Civil Appellate Jurisdiction.) 

Present : — J.C. Shah, Acting Chief Justice and G.K. Mitter, J. 

Ram Chand (dead) by his legal representatives ... Appellant * 

. v. 

Thakur Janki Ballabhji Maharaj and another ... Respondents. 

Civil Procedure Code (V of 1908), Order 41, rule 33 — Scope — Pujari — Removal from 

the temple and its properties — Piety not a public trust — Court, if could frame a 

scheme for management of the temple and its properties. 

The pujari has committed several acts of mismanagement and misappropriation 
of the temple and its properties. He has set up a personal title to .the temple pro- 
perties and has converted the properties to his own use. He is therefore not fit to 
remain in possession as pujari or as manager of the temple and therefore he is 
liable to be ejected from the temple and its properties. 

The property of the temple was not property or a public trust of a religious or 
charitable nature. Yet, civil Court could in the exercise of the powers under 
Order 41, rule 33 of the Civil Procedure Code direct that the Court of first instance 
• to frame a scheme of management of the temple collections and the income and 
disbursement of expenses, etc. 

Appeal by Special Leaye from the Judgment and Order dated the 22nd September, 
1964 of the Allahabad High Court in First Appeal No. 39 of 1952. 

J. P. Goyal and Sobhag Mai Jain, Advocates, for Appellants. 

K. B. Mehta, Advocate, for Respondent No. 2. 

The Judgment of the Court was delivered by 

Shah, Acting C.J. — Suit No. 41 of 1947 was filed in the Court of the Civil Judge, 
Mathura by the deity Thakur Janki Balabhji Maharaj, acting through its manager — 

L. Tulsiram, authorised agent of the Bharatpur State, for a decree for possession 
of the temple of the deity at Brindaban in U.P. ; and of the temple properties and for 
an order calling upon the defendant, Ramchand, to account for the realisations of the 
estate of the deity. 

The case of the plainnffs was that the Ruler of the State of Bharatpur built the 
temple at Brindaban and installed the idol of Thakur Janki. Ballabhji Maharaj and 
dedicated the temple to the deity ; that the Shebait of the deity who was a paid 
employee of the State was appointed by the Ruler of the State of Bharatpur ; that one 
Chhotelal was appointed a-pricst to perform the worship in the temple under a 
written agreement dated 8th April, 1936 ; that after the death of Chhotelal on 13fh 
May, 1912 Ramchand was appointed the priest of the temple on condition that he 
shall execute the usual agreement in favour of the State ; that Ramchand entered 
upon the duties as pujari but failed to execute the agreement, and in course of time 
raised various constructions of his own on the premises in dispute and converted 
them into private residential buildings, and illegally used the temple as a lodging 
house for pilgrims “ to the utter detriment, loss and desecration of the deity” and 
thereby acquired “ illegal benefit to himself out of the temple properties and that 
Ramchand was not performing the seva puja of the deity. 

The suit was resisted by Ramchand. He denied that the temple was built at the 
expense of the Ruler of the State of Bharatpur or that he — Ramchand — was appointed 
to be a priest of the temple by the Ruler of Bharatpur. He contended that one Ram 
Narain Kedar Nath had taken a piece of land-at Brindaban on rent from the temple 
of Govindji and after constructing a temple thereon and installing the Thakurji had 
given it as an offering to Sitaram, ancestor of Ramchand, and had appointed Sitaram 
as the Manager of the temple; that the temple had since then remained in the manage- 


•*C.A. No. 574 of 1966. 


23rd July, 1969. 


fi SAM CHAND V. T. J. BALIABHil MAHARAJ (Shah, Ag. CJ.). 175 

Tte trial cL dismissed the suit 

te om r of the temple or of S is « ; and tiatthe 

that tie Mer teat also, not the fon^ofthettmplen ^ ^ allthons ed t0 

Ruler had. never appointed, any pujan ox xms y 

appoint or dismiss such a pujan. ^ of Fkst instance it was urged 

In appeal against the fj^^^^thetrial Court erred in dismissing the suit 
before the High Court of ^ th-State of Bharatpur “ had no concern with 

merely on the finding that the iSlSation of the idol in the temple , 

the construction of the tempi- o resardto the acts of mismanagement and 

and that in the suit filed by th- d *2. d pf P -i danfRamchand, a decree should has e been 
misappropriation committed by “ , £■ r Ramchand contended that the suit being 

made in favour of the deity. Coumd of civil Procedure could not be 

of the nature of a suit under section in ^. ritin2 c f the Advocate-General and 

instituted without obtaining th-sa State of Bharatpur, could not file the suit. 

It vras common * ro ?J 4 ,H° : Mtnm. From the aver- 
was not property of a Public trust : of . W2S flIec iby the deity against the person 
m-ents,made in the plamt itis cl-*- ^ re lators. Section 92 of the Code of 

in management and it was not a sui - > and the action of the Advocate- 

Civil Procedure had no apph^tion to the^smt ^ ^ The nigh Court therefore 
General vras not a condition of t ma i n tainable without the sanction 

rightly rejected the contention that the suit was nor 

of the Advocate-General- _ ^ a worship p Cr . if he possesses 

The High Court held that Rw^ ^ to protcc t the property of the deity, 

sufficient qualifying interest, to d bad raised residential buildings of his 

Observing that the defendant TtewsW pUgrims in a part of those build- 

own m the temple premises and - tQ tIiam and w as on that account guilty 

inas and was asserting a prop- jy ^ deity and had rendered himself liable to 

of conduct detrimental to the mter< ies and that he was unfit to act as pujea a, 

be ejected from the temple andrt^ p P t ’ he trial Court and decreed the plaintiS 
the High Court reversed the d-cre- p-ss - £ rtk . s and restrained the defendant 
suit for possession of the ^^^tet&nns^’ith the management of the temple 
Ramchand by an injunction from £ Special Leave Ramchand has appealed 

‘ oatio3 of worship or r 


maL uuc icj me pu- 

w i the temple ana ns w* “«• - * va use. Ramchand is therefore not 

perries and has converted the property to msmm tcmp , c _ Thc suit is filed 

It to remain m position as pztftf/7 Grantina that it is not proved that the 

by the deity acting through : JfJr; and instaUcd the deity, there is abundant 
Ruler of Bharatpur establtsh-a th- temp - time large donations for 

Sidence that the Sratc :of Bharatpur ^madefromt^ & 

the maintmance of the temge Th- R haIfofthc dcity to protect the property. 

It is. However, accessory «o KLlfoffi 

be noticed that even tbou^ h '< h Rajasthan through its District Magistrate, 

State of Bharatpur anqUtcr b.,th- mm J csh and it v - ould be difficult for 

the tcmplejs sit^tewithgijhe authority acting on behalf of the State of 

the Distnct Magistrate <n of the temple and to protect its properties 

gSSSppro^Sm ’SwKSSw-xHr ■ tree. but .be civil Com* have 



i% fife StfPRMfe COtfRT JOtMAL. [I9l0 

jurisdiction to frame a scheme for the management of the temple which is not a 
public trust. The Judicial Committee of the Privy Council in Pramatha Nath, 
Mttllick v. Pradyumna Kumar Mttllick \ directed that a scheme be framed for the 
regulation of the worship of the idol even though there was no public trust. In 
AJia Bibi and others v. Nabissa Sahib and others- the Madras High Court held that a 
suit for removing the trustees of a private trust and for framing a scheme was main- 
tainable. A similar view was also taken by the Calcutta High Court in Shri 
Mahadeo Jew and another v. Balkrishna Vyas & another 3 . 

The civil Court has therefore jurisdiction to frame a scheme for management 
of the temple and its properties. The present is, in our judgment a case in which in 
exercise of the powers under Order 41 , rule 33 of the Code of Civil Procedure we should 
direct that the Court of first instance to frame a scheme of management of the temple 
collections and the income and disbursement of expenses, application of the surplus 
if any and for that purpose to appoint a manager of the property of the deity and its 
properties, with authority to take possession of the temple and the properties from 
the defendant Ramchand and to administer the property and its income under the 
directions of the Court. We direct accordingly. The Court will also take an 
account of his dealings with the property of the deity from Ramchand and determine 
his liability and recover the amount found due from him on taking accounts. The 
Court will pass appropriate orders with regard to the constructions made by Ram- 
chand and will prevent the property being used for the private benefit of Ramchand 
or any other person. The scheme to be framed will be consistent with the law relating 
to private religious endowments, if any, in force in the State of Uttar Pradesh. 

Subject to this modification, the appeal is dismissed with costs. 

V.M.K. Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present : — S.M. Sikri and V. Ramaswami, JJ. 

Nanak Chand ... Appellant* 

v. 

Chandra Kishore Aggarwal and others ... Respondents. 

Hindu Adoptions and Maintenance Act ( LXXVIII of 195 6), section 4 and Criminal 

Procedure Code (V oj '1898), section 488 — Scope — section 4 (b) of the Maintenance 

Act, if repeals section 488, Criminal Procedure Code. 

Criminal Procedure Code (V of 1898), section 488 — “ Child ” — Meaning of— A major 

child “ unable to maintain itself if comes within the purview of the section. 

There is no inconsistency between the Hindu Adoptions and Maintenance Act, 
1956 and section 488, Criminal Procedure code. Both can stand together. The main- 
tenance Act is an act to amend and codify the law relating to adoptions and main- 
tenance among Hindus. The law was substantially similar before and nobody 
ever suggested that Hindu Law, as in force immediately before the commencement 
of this Act, in so far as it dealt with the maintenance of children, was in any way 
inconsistent with section 488, Criminal Procedure Code. The scope of the two 
laws is different. Section 488 provides a summary remedy and is applicable to all 
persons belonging to all religions and has no relationship with the personal law of 
the parties. Therefore, it has to be held that section 4 (b) of the Maintenance Act 
does not repeal or affect in any manner the provisions contained in section 488, 
Criminal Procedure Code. 

Held also that, If the concept of majority is imported into section 488, Criminal 
Procedure Code, a major child who is an imbecile or otherwise handicapped will 

t — " “ 

1- L.R. (1925) 52 I A. 245 : 49 M.LJ. 30. 3. A.I.R. 1952 Cal. 7 63. 

2. A-I-R. 1957 Mad. 583. 
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fall outside the purview of this section. If this concept is not imported, no harm 
is done for the section itself provides a limitation by saying that the child must be 
unable to maintain itself. The older a person becomes the more difficult it would 
be to prove that he is unable to maintain himself. It is true that a son aged 77 
may claim maintenance under the section from a father who is 97. It is very 
unlikely to happen but if it does happen and 'the fa the - is abl : to maintain while the 
son is unable to maintain himself no harm would be done by passing an appropriate 
order under section 4S3. Therefore, the word “ child " in section 488 does not 
mean a minor son or daughter and the real limitation is contained in the expression 
“unable to maintain itself.” 

Appeal from the Judgment and Order dated the 2nd May. 1968 of the Delhi 
High Court in Criminal Revision Nos. 339-D of 1965 and i 85-D of 1968. 

Sa~dar Bahadur Sakarya, and Yo agin dr a Khashalani. Advocates, for Appellant. 

S. C. Mazitmdar and Yogeshwar Dayal, Advocates, for Respondents. 

The Judgment of the Court was delivered by 

Slkri, J. — This appeal by certificate of fitness granted by the High Court of Delhi 
arises oat of an application under section 488, Criminal Procedure Code, filed on 
4th September, 1963. in the Court of Magistrate, 1st Class, Delhi, by four children 
of the respondent, Nanak Ciand. Tne first applicant, Chandra Kishore, was bom 
on 23rd January, 1942, the second, Ravindra Kishore, was bom on 23rd September, 
1943, the third Shashi Prabha, was bom on 23rd February, 1947, and the fourth, 
Rakesh Kumar, was bom on 2ist September, 1948. The first two applicants were thus 
majors at the time of the application, the third though a minor at the time of the 
application was a major on the date of the order passed by the Magistrate, i.e., 
on 26th March. 1965. The learned Magistrate allowed the application and ordered 
the respondent, Nanak Chand, to pay Rs. 35 Per mensem to Chandra Kishore for 
four months only, Rs. 35 Per mensem to Ravindra Kishore for 3 years only in case 
he continued his medicine studies, Rs. 45 Per mensem to Shashi Prabha as her 
maintenance allowance and education expenses and Rs. 45 Per mensem to 
Rakesh Kumar as his maintenance allowance and education expenses, from 
26th March. 1965. 

Both the applicants and the respondent, Nanak Chand, filed revisions against 
the order of the Magistrate, to the Additional Sessions Judge, who dismissed the 
revision petition filed by the respondent, Nanak Chand, and accepted the revision 
petition of the applicants. The Additional Sessions Judge submitted the case to 
the High Court with the recommendation to enhance the maintenance allowance 
of the applicants in terms of the proposals made by him. The Additional Sessions 
Judge observed that the maintenance under section 488 did not include the costs 
of college education, and therefore he did not propose to allow Chandra Kishore 
and Ravindra Kishore the expenses of their College education. But taking into 
consideration the Income of the respondent and the status of the family, the Addi- 
tional Sessions Judge proposed to allow Chandra Kishore and Ravindra Kishore 
Rs. 103 Per mensem each as maintenance allowance until they finished their courses 
of M. com. and m. b. b. s. respectively. He further proposed to allow to Rakesh 
Kumar and Shashi Prabha each a monthly maintenance allowance of Rs. 50 until 
Shashi Prabha was able to earn or was married, whichever was earlier, and 
until Rakesh Kumar was able to maintain himself. 

The High Court accepted the reference made by the learned Additional Sessions 
Judge and dismissed the criminal revision filed by the respondent. The High Court 
granted the certificate under Article 134 (1) (c) of the Constitution because there is 
conflict of opinion on the question of the interpretation to be given to the word child 
in section 4SS. Criminal Procedure Code. 

Tne learned Counsel for Nanak Cnand has raised three points before us : first, 
that section4SS. Criminal Procedure Code, stands impliedly repealed by section 4 of the 
Hindu Adoptions and Maintenance Act. 1956(LXXVI1I of 1956) hereinafter referred 
to as the Maintenance Act — insofar as it is applicable, to Hindus; secondly, that the 
s c J— 23 
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word child in section 488 means a minor ; and thirdly, that the maintenance fixed 
for Chandra Kishore and Ravindra Kishore was based on wrong principles and was 
excessive inasmuch as expenses for education have been taken into consideration. 

Section 4 of the Maintenance Act reads : 

“ 4. Save as otherwise expressly provided in this Act. — 

(«) 

(b) Any other law in force immediately before the commencement of this 
Act shall cease to apply to Hindus in so far as it is inconsistent with any of the 
provision contained in this Act.” 

The learned Counsel says that section 4S8 Criminal Procedure Code, in so far 
as it provides for the grant of maintenance to a Hindu, is inconsistent with Chapter 
HI of the Maintenance Act, and in particular, section 20, which provides for main- 
tenance to children. We are unable to see any inconsistency between the Main- 
tenance Act and section 488, Criminal Procedure Code. Both can stand together. 
The Maintenance Act is an act to amend and codify the law relating to adoptions 
and maintenance among Hindus. The law was substantially similar before and no 
body ever suggested that Hindu Law, as in force immediate!}' before the commence- 
ment of this Act, in so far as it dealt with the maintenance of children, was in any v, ay 
inconsistent with section 4S8, Criminal Procedure Code. The scope of the two” laws 
is different. Section 488 provides a summary remedy and is applicable to all persons 
belonging to all religions and has no relationship With.the personal law of the parties. 
Recently the question came before the Allahabad High Court in Ram Singh v. State 1 . 
before the Calcutta High Court in Mahabir Aganvalla v. Gita Roy-, and before Patna 
High Court in Nalini Ratijan v. Kiran Rani s . The three High Courts have, in our 
view, correctly come to the conclusion that section 4 (b) of the Maintenance Act 
does not repeal or affect in any manner the provisions contained in section 488. 
Criminal Procedure Code. 

On the second point there is sharp conflict of opinion amongst the High Courts 
and indeed amongst the Judges of the same High Court. In view of this sharp con- 
flict of opinion we must examine the terms of section 488 ourselves. Section 488 (1) 
reads as follows : 

“ 48S. (1) If any person having sufficient means neglects or refuses to main- 
tain his wife or his legitimate or illegitimate child unable to maintain itself, the Dis- 
trict Magistrate, a Presidency Magistrate, a Sub-Divisional Magistrate or a Magis- 
trate of the first class may, upon proof of such neglect or refusal, order such person 
to make a monthly allowance for the maintenance of his wife or such child, at 
such monthly rate, not exceeding five hundred rupees in the whole, as such Magis- 
trate thinks fit, and to pay the same to such person as the Magistrate from time 
to time directs.'’ 

We may also set out sub-section (8) of section 488, because some Courts have 
placed reliance on it : 

“ 488 (8). Proceedings under this section may be taken against any person in 
any district where he resides or is, or where he last resided with his wife, or, as the 
case may be, the mother of the illegitimate child.” 

The word * Child ’ is not defined in the Code itself. This word has different 
meanings in different contexts. When it is used in correlation with father or parents, 
according to Shorter Oxford Dictionary it means : 

“ As correlative to parent, I. The offspring, male or female, of human parents.' 5 
Beaumont, C. J., in Shaikh AJimsd Shaikh Mahomed v. Ra Fatma i , observed : 

“ The word * child according to its use in the English language has different 
meanings, according to the context. If used without reference to parentage, it is 
generally synonymous with the word ‘infant’ and means a person who has not atta- 


1. A.I R. (1963) All. 355. 

2. (1962) 2 CrI. LJ. 52S. 


3. A I.R. (1965) Pat 442. 

4. I.L.R. (1943) Bom. 3S'; 40. 
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attained the age of majority Where the word ‘ child ’ is used with reference to 

parentage, it means a descendant of the first degree, a son or a daughter and has no 
reference to age. In certain contexts it may include descendants of more remote 
degree, and be equivalent to ‘ issue.” But, at any rate, where the word ‘ child ’ 
is used in conjunction with parentage, it is not concerned with age. No one would 
suggest that a gift ‘ to all my children ’ or : to all the children of A ' should be 
confined to minor children. In section 488 of the Criminal Procedure Code, the 
word is used with reference to the father. There is no qualification of age ; the 
only qualification is that the child must be unable to maintain itself. In my 
opinion, there is no justification for saying that this section is confined to children 
who are under the age of majority.” 

We agree with these observations and it seems to us that there is no reason to 
depart from the dictionary meaning of the word. 

As observed by Subba Rao, J., as he then was, speaking for the Court in Jagir 
Kaur v. Jaswant Singh \ ‘‘Chapter XXXVI of the Code of Criminal Procedure pro- 
viding for maintenance of wives and children intends to serve a social purpose.” 
If the concept of majority is imported into the section a major child who is an im- 
becile or otherwise handicapped will fall outside the purview of this section. If this 
concept is not imported, no harm is done for the section itself provides a limitation 
by saying that the child must be unable to maintain itself. The older a person be- 
comes the more difficult it would be to prove that he is unable to maintain himself. 
It is true that a son aged 77 may claim maintenance under the section from a father 
who is 97. It is very unlikely to happen but if it does happen and the father is able 
to maintain while the son is unable to maintain himself no harm would be done by 
passing an appropriate order under section 488. We cannot view with equanimity 
the lot of helpless children who though major are unable to support themselves be- 
cause of their imbecility or deformity or other handicaps . and it is not as if such 
cases have not arisen. As long ago as 1873, Pearson, J., in the matter of the Petition of 
WJ3. Todd 1 2 , had to deal with a major son who was deaf and dumb, andhe had no hesi- 
tation in granting an order of maintenance. The same conclusion was arrived at 
by Chevis, J., in 1910 in Bhcgat Singh v. Emperor 3 , and he allowed maintenance to 
a young man of about 20 who was very lame having a deformed foot. We have seen 
no case in which a man of 77 has claimed maintenance and we think, with respect . 
that unnecessary emphasis has been laid on the fact that it might be possible for a man 
of 77 to claim maintenance. 

It is not necessary to review all the case law. The latest judgment which was 
brought to our notice is that of the Madras High Court in Amirthammal v. Marimuthu 4 
in which Natesan, J., has written a very elaborate judgment. He has referred to 
all the Indian cases and a number of English cases and statutory provisions both in 
England and m India. We are unable to derive any assistance from the statutory 
provisions referred to by him or from the English Law on the point. He relied on 
the use of the word “ itself” in section 488 as showing that what was meant was a 
minor child. We are unable to attach so much significance to this word. It may well 
be that it is simpler or more correct to use the word “ itself ” rather than use the words 
“ himself or herself.” 

We may mention that Das Gupta, J., in Smt. Parnashi Devi v. Nagendra Nath 5 
and Mudholkar, J., in State v. Ishwar Lai 6 , came to the same conclusion as we have 
done. 

In view of the reasons given above we must hold that the word “ child ” in sec- 
tion 488 does not mean a minor son or daughter and the real limitation is contained 
in the expression “ unable to maintain itself.” 


1. (I9o;) t S CJ. 335 : ((954) M LJ. (CrI). 
254 : (1964) 2 S C-R. 73, 84. 

2. (1S73) 5 H W.P. Hi eh Court Reports 237- 

3. (1910) 6 T C. 1960. ’ 

4. (1966) 2 M-U. 506 : (1 966) M-L J. (Cri.) 


832 : T.L.R. (1968) 1 Mad. 692 
Mad. 77. 

5. A-I-R. (1950) Cal. 455. 

6. I.L.R- (1951) Nae. 47 4. 


A.I.R. (1967) 
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Coming to the third point raised by the learned Counsel we are of the view that 
the learned Additional Sessions Judge and the High Court were right in taking into 
consideration the existing situation, the situation being that at the time the order was 
passed Chandra Kishore was a student of m. com. and Ravindra Kishore was a 
student of m. b. b. s. course. We need not decide in this case whether expenses 
for education can be given under section 488 because no such expenses have been 
taken into consideration in fixing the maintenance in this case. It has not been shown 
to us that the amount fixed by the learned Additional Sessions Judge and confirmed 
by the High Court is in any way excessive or exhorbitant. 

In the result the appeal fails and is dismissed. 

V.M.K. Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present : — S. M. Sikri, G. K. Mitter and K. S. Hegde, JJ. 

Madan Raj Bhandari ... Appellant* 

v. 

State of Rajasthan ... Respondent. 

Penal Code ( XLV of 1860), sections 314 and 109 — Charge of abetting R. To cause 

miscarriage of the deceased (women) accused convicted for abetting the deceased 

to cause miscarriage — Charge of abetment, if fails because the substantive offence 

is not established against the accused. 

The appellant was charged and tried for the offence of abetting Mst. Radha to 
cause abortion of the child in the womb of the deceased but curiously enough he 
was convicted for abetting the deceased to cause miscarriage. Abetment as de- 
fined in section 107 of the Indian Penal Code can be by instigation, conspiracy 
or intentional aid. It the abetment w'as that of Mst. Radha, it cculd have been 
only by instigation of conspiracy but if it was an abetment of the deceased, it 
could either be by instigation or by consp : racy or by intentional aid. Through- 
out the trial the accused was asked to defend himself against the charge on which 
he was tried. At no stage he was notified that he would be tried for the offence 
of having abetted the deceased to cause miscarriage. It is now well settled that 
the absence of charge or an error or omission in it is not fatal to trial unless pre- 
judice is caused. Therefore the essential question is whether there is any 
reasonable likelihood of the accused having been prejudiced in view of the charge 
framed against him. From the facts and circumstances of the case, one can 
reasonably come to the conclusion that the accused was likely to have been pre- 
judiced by the charge on the basis of W'hich he w r as tried. From the cross-examina- 
tion of the prosecution witnesses, it is seen that the principal attempt made on 
behal F of *he appellant w r as to show that he had nothing to do with the co-accused, 
Mst. Radha. He could not have been aware of the fact that he would tc required 
to show that he did not in any manner abet the deceased to cause miscarriage. 
The charge of abetment fails w T hen the substantive offence is not established against 
the principal but there may be exceptions. 

Appeal by Special Leave from the Judgment and Ord-r dated the 1 5th March, 
3967 of the Rajasthan High Court in Criminal Appeal No. 219 of 1965. 

Soblicg Mai Jain and V. S. Dave, Advocati s, for Appellant. 

K. B. Mehta, Advocate, for Respondent. 

The Judgment of the Court was delivered by 

Bigde, J . — The appellant's conviction by the learned Additional Sessions Judge, 
Jodhpur under section 314 read with section 109, Indian Penal Code, having been 
affirmed by the High Court of Rajasthan, he appeals to this Court after obtaining 


* Crl. A. No. S2 of 1967. 


29th July, 1969. 
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Special Leave. The charge on the basis of which he was tried was that some days 
priorto 1st May, 1963, he abetted and Mst. Rad ha at Johdpur to cause the miscarriage 
of one Miss Atoshi Dass alias Amola who as ? result of administration of tablets 
and introduction of “ laminaria dento ” by the said Mst. Radha, died on 1st May, 
1963. The case for the prosecution is that in about the years 1 962-63. the appellant 
was the President of Oramotthan Pratishthan at Jalore. Miss Atoshi Dass was 
a teacher working in Indra Bal Mandir, Tikhi. an institution under the management 
of appellant. She was young and unmarried. Illicit relationship developed 
between the aforementioned Atoshi Dass and the appellant as a result of which Miss 
Atoshi Dass became pregnant. With a view to cause abortion of the child in her 
womb, the appellant took Miss Dass to Jodhpur and there attempted to cause the 
miscarriage mentioned above through one Mst. Radha. The attempt was not 
successful The insertion of “ laminaria dento ” in the private parts of Miss Dass 
caused septicaem as a remit of which she died in the hospital on 1st May, 1963. 

The appellant’s case is that he had no illicit relation with Miss Atoshi Dass nor 
did he abet the alleged abortion. He denies that Miss Atoshi Dass died as a result 
of any attempt at abortion. 

As seen earlier the appellant was charged and tried for the offence of abetting 
Mst. Radha to cause the miscarriage in question but he was ultimately convicted 
of the offence of abetting Miss Dass in the commission of the said offence. 

It may be stated at this stage that one Mst. Radha was tried along with the 
appellant in the trial Court but she was acquitted on the ground that there was no 
evidence to show that she had anything to do with the abortion complained of. 

Despite the contentions of the appellant to the contrary ,we think there is satis- 
factory evidence to show that the death of Miss Dass was due to septicaem 
resulting from the introduction of “laminaria dento” into her private parts. On this 
point we have the unimpeachable evidence of Dr. A. J. Abraham, P. W. 4. 

There is also satisfactory evidence to show that the appellant was in terms of 
illicit intimacy with Miss Dass. It is true that the principal witness on this point 
is Miss Chhayadass, P. W. 6, the sister of the deceased a witness who has given false 
evidence >'n several respects. But as regards the illicit relationship between the 
appellant and Miss Atoshi Dass, her evidence receives material corroboration, from 
the evidence ofP. W. 7 M. B. Sen and P. W. 5, Misri Lai. Further it also accords 
with the probabilities of the case. It is not necessary to go into that question at 
length as we have come to the conclusion that the appellant is entitled to an 
acquit for the reasons to be stated presently. 

While wc are of opinion that there was illicit intimacy between the appellant 
and the deceased we are unable to accept the assertion of Miss Chhayadass that the 
appellant was her only paramount. Exhibit-D.3, conclusively proves that the deceased 
had illicit relationship with one Sood at Delhi. In the committal Court Miss 
Chhayadass admitted that the address on Exh. D-3 is in the handwriting of the de- 
ceased. In that Court she was positive about i! ; but in the trial Court she went back 
on that admission. In many other respects also she had deviated from the evidence 
given by her in the committal Court. Hence we are unable to accept her statement 
in the trial Court that the address found on Exhibit D-3, an inland letter is not in 
'ho handwriting of the deceased. Exhibit D-3, appears to be a self-addressed letter 
sent by the deceased to one Sood. The fact that the deceased had more than one 
paramour is not a material circumstance though it may indicate that the appellant 
could not have had any compelling motive to abet the abortion complainted of. 
The fact that the appellant was in terms of illicit intimacy with the deceased, an 
unmarried gill and that later became pregnant through him is without more, not 
sufficient to connect the appellant with the crime. 

Fiom the evidence of Misrilal and Sengupta, it is clear that the appellant and the 
deceased had gone together to Jodhpur on 24th April, 1963. But from the evidence 
of Sengupta, it is also clear that the deceased had some work to attend to at Jodhpur, 

It is also clear from the evidence of Miss Chhayadass that the deceased and the appel- 
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lant were going together to Jodhpur and other places off and on. It may be noted 
• that -while returning from Jodhpur to his native place, the appellant left the cc ceased 
with Mr. and Mrs. Sengupta. Hence the circumstance that the appellant and the 
deceased went together to Jodhpur on 24th April, 1963, cannot be held to be an 
incriminating circumstance. • . 

This leaves us with the evidence relating to the actual abetment. On this aspect 
of the case the only evidence brought to our notice is the evidence of Miss Chhayadass 
and the latter Exhibit P- 4 . Miss Chhayandass deposed in the' trial Court that when 
the piegnancy of the deceased became noticeable, the appellant told the deceased in 
the presence of that witness that he would get the child aborted through Mst. Radha. 
As mentioned earlier Miss Chhayadass is a highly unreliable witness. She had 
admitted in the committal Court that she had besn tutored by the police to give evi- 
dence. In fact she pointed out a police officer who was in the Court as the person 
who had tutored her. In the trial Court she denied that fact. There is no gainsaying 
the fact that she was completely under the thumb of the police. She deviated from 
most of the important admissions made by her during her cross-examination'in the 
committal Court. Coming to the question of the abetment referred to earlier, this 
is what she stated during her cross-examination in the ccmmitting Court : 

“ My sister did not tell Madan Raj about her illness (arising from her pregnancy) 
in my presence. On being enquired by me about my sister at Jalore Iwas informed 
that m> sister had gone to Mst. Radha Na»an in the hospital for treatment. No 
talks about it -were held before me prior to my talk at Jalore (talks between, 
Madanraj and my si; lei about treatment).” 

According to the admissions made by her in the committal Court she came to 
know for the first time about her sister's intention to cause miscarriage only after her 
death. No reliance can be placed on the evidence of such a witness. 

Now coming to Exhib : t P-4, this is a letter said to have been written by the de- 
ceased sometime before her death intending to send the same to the appellant which 
in fact was not sent. It was found in her personal belongings after her death. 
There was some controversy before the Courts below whether rhe same is admissible 
under section 32 (1) of the Evidence Act and whether it could be brought within the 
rule laid down by the Judicial Committee in Pakala N Gray an a Swami v. Emperor 7 . 
We have not thought it necessary, to go into that question as in our opinion the 
contents of the said letter do not in any manner a support the prosecution case that 
the appellant instigated the deceased to cause miscarriage. The letter in question 
reads thus ; 

“ Santi Bhawan 28-4-63. 

I went with your letter to the father. Since I could not get money from him. I 
dropped you a letter. I went to Mst. Radha and asked her to give me medicine, 
fuilher said that the money would be received. She gave me a table! and told me 
that injection would be given on receipt of full payment. This tablet is causing un- 
bearable pain and bleeding but the main trouble will not be removed without the 
injection. How can I explain but the pain is tmtolerable. I have left Sen’s re- 
sidence. He and particularly neighbouring doctor would have come to know every 
thing by my condition, which is too serious. (Aferi is halat se vnaki vishesker 
pas me Daktarji to tub kuch pat a chal jaii powan tak ulati ho ja:i). Firstly I 
intended to proceed to Jalore but on reaching the StationI could not dare to proceed. 

I feel that you are experiencing uneasiness and trouble for me. I am causing 
monetary as well as mental worries to you. I have been feeling this for 
a considerable longer period. Please do not be annoyed. 

It has become very difficult for me to stay alone for the last several days. 

Had you accepted me as your better half you would have not left me alone in 
my such serious condition. You cannot know what sort of trouble I am 
experiencing. Had you been with me I would not have felt it so much. Please 
do not be annoyed. Perhaps no one has ghen you so much trouble. 


- I. (19391 1 M.U. 7 56 : L.R. 66 I.A. 66 : A I-R. 1939 P.C- 47. 
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I will write all these facts to my mother. I will also write about our marriage. 

TocLy is Sunday. I cannot book a trunk call to you in the Court. Today I 
tried on the phone numbei of Hazarimal but it was engaged, and later on it was 
cancelled. My Pranam. 

Yc-urs Ritu. 

Today I have taken injection and have come from Shanti Bhawan." 

No portion of that letter indicates that the appellant was in any manner res- 
ponsible for the steps taken by the deceased for causing miscarriage. No other 
evidence tias been relied upon either by the trial Court or by the High Court in 
support of the finding that the appellant was guilty of the offence of abetting the 
deceased to cause miscarriage. 

For the reasons mentioned above we are of the opinion that there is no legal 
basis for the conviction of the appellant. 

The learned Counsel for the appellant challenged the conviction of the appellant 
on yet another ground. As mentioned earlier he was charged and tried for the offence 
of abetting Mst. Radha to cause abortion of the child in the womb of the deceased 
but curiously enough he was convicted for abetting the deceased to cause miscarriage. 
Abetment as defined in section 107 of the Indian Penal Code, can be by instigation, 
conspiracy or intentional aid. If the abetme nt was that of Mst. Radha, it could have 
been only by instigation or conspiracy but if it was an abetment of the deceased, it 
could either be by instigation or by conspiracy or by intentional aid. Through- 
out the trial the accused was asked to defend himself against the charge on which 
he was tried. At no stage he was notified that he would be tried for the offence of 
having abetted the deceased to cause miscarriage. It is now well settled that the 
absence of chatge or an error or omission in it is not fatal to a trial unless prejudice 
is caused— See Willie ( William ) Slaney v. The State of Madhya Pradesh 1 . Therefore 
the essential question is whether their is any reasonable likelihood of the accused 
having been prejudiced in view of the charge framed against him. Fiom what has 
been stated above one can reasonably come to the conclusion that the accused was 
likely to have been prejudiced by the charge on the basis of which he was tried. 
From the cross-examination of the prosecution witnesses, it is seen that the principal 
attempt made on behalf of the appellant was to show that he had nothing to do with 
the co-accused, Mst. Radha . He could not have been aware of the fact that he 
would be required to show that he did not in any manner abet the deceased to cause 
miscarriage. The facts of this case come with’n the rule laid down by this Court in 
Fagima Kants Nath v. The State of Assam 2 . The case of Galhi Sah v. The state of Bihar 3 
relied by the High Court is distinguishable. Therein Gallu Sah was a member of 
an unlawful assambly. He was said to have abetted Budi to set fire to a house. 
One of the members of the unlawful assembly had set fire to the house in question 
though it was not proved that Budi had set fire to the house. Under those cir- 
cumstances this Court held that the offence with which Gallu Sah was charged was 
made out. As observed by Calcutta High Court in Umadasi Dasi v. Emperor* that 
as a general rule, a charge of abetment fails when the substantive offence is not 
established against the principal but there may be exceptions. Gallu s case 3 was one 
such exception. 

For the reasons mentioned above we allow the appeal and acquit the appellant. 

He is on bail. His bail bonds stand cancelled. 

V.M.K. ' Appeal allowed. 


1 - a956S S C J. 152 : (19261 I ML J. (S.C.; M.LJ. (Crl.) 365 : (1959) 2 S C.R. (Supp.) 1. 

100: •'i955) 2 SC.R 1140. 3. (195S) SCJ. 1257 : (1958) M.LJ. (Crl.) 

2 .'1959} S.C.J. 643 : <.1959} 1 An. VV.R. 970 : (1959) S.C.R. 861. 

(S.C. IS : U959 1 M.LJ. (S.C.* IS : (1959) 4. (1925) I.L-R. 52 Cal. 112. 
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THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present S. M. Sikri, G. K. Mitter and K. S. Hegde. JJ. 

Ram Prasad Sharma ... Appellant * 

r. 

State of Bihar ... Respondent. 

Evidence Act (/ of 1S72), section 35 — Scope — Hath chitha — -No proof as to who 

made the entry or whether it troy made in the discharge of any official duty — 

Hath chitha. if admissible in evidence. 

The learned Additional Sessions Judge-had rejected the version of the prosecution 
regarding the shooting of Raleshwar Yadav mainly on the basis of entries in an 
attested copy of the chaukidar's hath chitha according to which the death of 
Raleshwar took place in Gopalpur mauza on 12th August, I960, that is, three 
days prior to the occurrence. 

Is the hath chitha admissible in evidence ? 

Held that: The reason why an entry made by a public servant in a public or other 
official book, register, or record stating a fact in issue or a relevant fact has been 
made relevant is that when a public servant makes it himself in discharge of his 
official duty, the probability of its being truly and correctly recorded is high. No 
proof has been led in this case as to who made the entry and whether the entry 
was made in the discharge of any official duty. As the High Court rightly pointed 
out. the Additional Sessions Judge should have dealt with the question of the 
admissibility of the document. 'Therefore, the document was inadmissible in 
evidence. 

Appeal by Special Leave from the Judgment and Order dated the 22nd February, 
1966. of the Patna Hish Court in Criminal Appeal No. 530 of 1962 and Government 
Appeal No. 44 of 1962. 

A. S. R. Chari and Af. K. Ramamwthi. Senior Advocates (G. Ramamurtlry and 
Vine cl Kumar . Advocates with them, for Appellant. 

B. P. Jha, Advocate, For Respondent. 

The Judgment of the Court was delivered by 

Sikri, J . — Fourteen persons were tried by the learned Second Additional 
Sessions Judge. Bhagalpur. on various charges. Out of these 14 persons Sheo Prasad 
Sharma and Ram Prasad Sharma were charged under section 302. Indian Penal Code. 
Sheo Prasad Sharma was charged under section 302 for haring intentionally caused 
the death of Qudrat Mian by shooting him down with his gun whereas Ram Prasad 
Sharma was charged under this section for having shot down with his gun Raleshwar 
Yadav and thus haring caused the murder of this person. 

The Second Additional Sessions Judge. Bhagalpur conricted Sheo Prasad 
Sharma under sections 304, 324/34, 201, and 14S and sentenced him to seven years 
rigorous imprisonment. The appellant. Ram Prasad Sharma was conricted under 
sections 326/149, 324/34 201 and 14S, Indian Penal Code and sentenced to four years 
rigorous imprisonment. Seven other accused were also conricted but it is not neces- 
sary to mention the sections under which they were conricted. Five of the accused 
persons, were acquitted by the learned Second Additional Sessions Judge. 

Two appeals were filed before the High Court, one by the State and the other 
by the nine convicted persons, including Ram Prasad Sharma. Both the appeals 
were heard together. The High Court accepted the appeal of the State as far as 
Ram Prasad Sharma was concerned and conricted. hhn under section 304 Indian 
Penal Code, in connection with the shooting and causing the death of Kaleshwar 


Crf. A. No- 20S of 1966. 
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and sentenced him to rigorous imprisonment for seven years. The convictions of 
seven others were altered from under sections 326/149 to one under sections 304/149 
but the sentence of four years rigorous imprisonment was maintained. In other 
respects the convictions were maintained. The High Court, however, quashed the 
convictions under section 201. Indian Penal Code. 

The nine convicted persons filed petition for special leave to appeal. This 
Court by its order dated 4th October 1966 rejected the petition except as regard 
Ram Prasad Sharma and his appeal is now before us. 

The prosecution case as accepted by the High Court was, in brief, as follows. 
On 15th August. I960, at about 1 .30 or 2 p. m. by the side of a Dam (water channel) 
known as Chaksafia Dam at village Bindi about five miles away from police 
station, Banki, a serious occurrence took place. The Chaksafia Dam runs between 
village Bindi which is to its east and Banki which is to its west and then goes 
further north to village Bhadrar and other villages. Lands of several villages, namely, 
Bhadrar, Nayadih, Uprama, Basurara, Jitnagar, Majhiara, Banki. etc., are irrigated 
from the water of this Danr and there are detailed entries regarding the respective 
rights of the different villages in the Ford Abpaslri which was prepared at the time of 
the last survey. It appears that the villagers of different villages who enjoy the above 
rights go in a body even,' year during the rainy season for clearing this Dam in order 
that there may not be any obstruction in the flow of water therein. On the date 
of occurrence, i.e., 15th August, 1960, a number of persons of villages Bhadrar, 
Nayadih, Uprama, Basura, Jitnagar and Bhatkunki went along with spades to clear 
this Dam in the usual course and some of them had lathis also with them. The 
total number of persons were estimated to vary from about 150 to about 400. When 
they reached the brick kiln, which exists in Malmala Tikar they were confronted by 
a mob of 40 to 50 persons including all the convicted persons. Sheo-Prasad Sharma 
and Ram Prasad Sharma were armed with guns and Patal Thakur was armc-d with 
a pharsa and the remaining accused except Dhanushari Mehta were armc-d with 
bhalas. 

In nay be mentioned that in the • First Information Report Dhanusdhati 
Mehta was alleged to have been armed with a pistol but this allegation was subse- 
quently given up. Dhanusdhari Mehta was a retired Inspector of Police; his son 
Ram Prasad Sharma was practising lawyer at Bhagalpur at the time of the occurrence 
in question. 

On seeing this crowd of villagers, Sheo Prasad Sharma directed, them to 
return and threatened to shoot them if they failed to do so. There was some exchage 
of hot words and brick-bats were thrown by both sides. Sheo Prasad Sharma there- 
after fired one shot towards the sky but the villagers did not disperse. Then Dhanus- 
dhari ordered his two sons Ram Prasad Sharma and Sheo Prasad Sharma to 
open fire on the villagers. On this both Ram Prasad Sharma and Sheo Prasad 
opened fire with their guns on the villagers. One shot fired by Sheo Prasad Sharma 
Sharma hit one Qudrat Mian and he fell down and died on the spot. One other 
villager was alleged to have been shot by Ram Prasad Sharma and he died on the 
spot. A number of villagers sustained gun shot injuries and as a result of the firing 
by Sheo Prasad Sharma and Ram Prasad Sharma, who are estimated to have fired 
about 12 rounds, the villagers dispersed. Sobhan Mandal, one of the injured person 
went to the police station with three other injured persons, namely, Chotan Rai, 

P. \V. 5, Jagdeo Choudhary, P. W. 8 and Kishori Prasad Singh, P.\V. 12, who had 
also sustained gun-shot injuries. 

The learned Additional Sessions Judge had rejected the prosecution story that 
Kaleshwar Yadav was shot and killed during the occurrence. He had come to the 
conclusion that Kaleshwar Yadav had died prior to the date of occurrence. The 
High Court has accepted the prosecution version and it is this finding which is being 
seriously challenged by the learned Counsel for Ram Prasad Sharma, appellant. 

The learned Additional Sessions Judge had icjected the version of the prosecu- 
tion regarding the shooting down of Kaleshwar Yadav mainly on the basis of entries, 
s c J— 24 
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in an attested copy of the Chaukidar’s hath chitha (Exhibited D.) according to 
which the death of Kaleshwar took place in Gopalpur mauza on 12th August, 
1960, that is, three days prior to the occurrence. The learned Additional Sessions 
Judge had also relied on the First Information Report in which the name of Kale- 
shwar Yadav does not find mention. 

Two points arise before us, first, whether the hath chitha is admissible in evidence, 
and secondly, whether on the evidence on record it is otherwise proved that Kalesh- 
war Yadav was shot down by the appellant Ram Prasad Sharma. 

According to the entries in this document. Exhibit D, Kaleshwar Yadav died 
on 12th August, 1960, in Gopalpur mauza and in the remarks column of this re- 
register he is described as “ Bahanoi (brother-in-law) of Asarfi Yadav.” We looked 
at the attested copy produced in Court and we were unable to ascertain the date on 
which the attested copy had been obtained by the defence. The only dates this docu- 
ment bears are the date of atestation (15th October, 1960), by the District Statisti- 
cal Officer, the date 22nd September, 1960, next to the signature of one Shukdeo 
Chowdhary, and the date of admission by the Additional Sessions Judge (25th June, 
1962). As rightly pointed out by the High Court the learned Sessions Judge took 
this copy on record in an extraordinary manner. The prosectuion evidence closed 
on 21st June, 1962 and on 25th June. 1962, this attested copy was admitted in 
evidence without any proof . On the same day an order was passed calling for the 
original. On the very next day the Public Prosecutor filed a petition objecting 
to the admission of this document and alleged that the document was bogus. The 
hearing of the argument thereafter proceeded on 4th July, 1962. The Public Pro- 
secutor again filed a petition that this document be not taken in evidence. The 
learned Additional Sessions Judge disposed of this petition with the following order : 

“Let the petition be placed with the record. The original has once against been 
called for. The matter will be discussed in the judgment.” 

It is pointed out by the High Court that there is no further reference to the docu- 
ment in the order sheet. After the arguments concluded on 7th July, 1962, the case 
was adjourned for judgment. The judgment of the learned Additional Sessions 
Judge shows that the original was subsequently received by him with fetter dated 
10th July, 1962, and he observed that he was satisfied about its genuineness. The 
High Court rightly pointed out that the Additional Sessions Judge shouldhave dealt 
with the question of the admissibility of the document. The High Court, following 
Sanatan Ssnapati v. Emperor 1 -, and Brij Mohan Singh v. Priya Brat Narain Sinha~, 
held that the document was inadmissible in evidence. 

We agree with the conclusion arrived at by the High Court. Section 35 of the 
Evidence Act provides : 

“ An entry in any public or other official book, register or record, stating a fact 
in issue or relevant fact, and made by a public servant in the discharge of his official 
duty, or by any other person in performance of a duty specially enjoined by the 
law of the country in which such book, register or record is kept, is itself a 
relevant fact.” 

In this case it has not been proved that the entry in question was made by a 
public servant in the discharge of his official duties. As observed by this Court 
in Brij Mohan Singh' v. Priya Brat Narain Sinha 2 . 

“ the reason why an entry made by a public servant in a public or other official 
book, register, or record stating a fact in issue or a relevant fact has been made re- 
levant is that when a public servant makes it himself in the discharge of his official 
duty, the probability of its being truly and correctly recorded is high.” 

No proof has been led in this case as to who made the entry and whether the 
■entry was made in the discharge of any official duty. In the result we must hold that 
Exhibit D, the hath chitha, was rightly held by the High Court to be inadmissible. 


I. AT R. (1945) Pat. 489. 

-2- (1954) 1 SC J.644 : (1964) 2 M.L.J. (S.C.) 


140 : (1964) 2 An. W-R. (S.C.) 140 : (1965; 3 
S.C.R. 861, 864. 
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- The Hi°h Court then dealt with the other evidence^on ^ ^^^ppeUant' Ram 
the conclusion That Kaleshwar was acbmUy ^down^by ^ YV ^ these 
Prasad Sharma The learned Counsel for h PP Court has gone wrong 

Sint bu.T= has no. been able to show witnesses have named 

in coining to the conclusion. The High Court state Ka , e shwar s son and 

Kaleshwar being the second person wh^w Karma B deposed ‘hat 

widow, P.Ws. 24 and 64, Chamah Lai *aaav with a Kudal and had gone to 
% day of occurrence Kaleshwar ha _ 1 f h^ deposed that on Jc next day hy 



learnt from JNannai w i w ho naa inau^. hv 

Court further accepted the explanation of P- the person shot and k died by 

mation Report that he had named ChoBan as ? d had been murdered H 

Ram Prasad because he had heard a /;» . conclusion and was ngh 

•seems to us that the High Court came to a cor 

acceptin'? the explanation of P- • • doubtful that 12 ioun 

The learned counsel ^ ^ * eccived by the wllag But 

have been fired. He points out the number ot ^ ^ injuries on the atious p ^ 

these injunes support the prose ^ p w . 41 , apart from the P jfied perS0 ns, 

sons examined by Dwarka Nat ra ^ cremated b > un ^ j d as many 

died and whose bodies had been hddjo ^ ^ inju ri es . One of them haa^^ ^ 
it appears that 20 persons had , d jo lacerated wounds. P • f r0 unds 

as 14 lacerated wounds and another had [ iv this case that a number 

there is no reason to doubt the oral cv.dence give 
were fired. , . .. _: ccpd 

In the result the appeal fails a nd is 1 

V. M. K. 


Appeal dismissed. 
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The prior award between the appellant and the respondents on the question 
of application of standing order 32, to the contrary, was based on a misconception 
and misreading of a decision which was explained and clarified in the decision 
aforementioned and relied on, and it was clearly in error. The instant reference 
and the award passed by the Labour Court were made in circumstances different 
from what prevailed on the previous occasion, a factor making it doubtful the 
application of a principle such as res judicata. The consequence of holding that 
the appellant is barred by principle analogous to res judicata would be two sets of 
conditions of service, a consequence incompatible with the object of the Act, 
The order for retirement on superannuation was proper. 

It is a well-settled principle of industrial. adjudication that even if the impugned 
order is worded in the language of a simple termination of sendee industrial tri- 
bunals can looK into the facts and circumstances of the case to ascertain if it was 
a colourable exercise of the power vested in the management to terminate the ser- 
vices of an employee. Under the provisions of Standing Order 2 ( c ) a probationer 
is an ‘employee’ and the period of probation 6 months which may be extended to 
12 months. This would ordinarily mean that probationers service cannot be 
terminated except for misconduct during that period. The provision as to ter- 
mination in the letter of appointment during the period of probation has to be 
read subject to the management’s pow'er under the said Standing Order 2 (c) 
or under Standing Order 14. In the instant case grounds ( a ) to (f) of Standing 
Order 14 does not apply. The order of termination cannot be said to have been 
passed in conformity with the power to termination his service under the Standing 
Orders. 

That apart tlu tribunal had come to the conclusion thet the termination of 
service of the probationer was not a termination simpliciter and it was passed as a 
punishment and was therefore an order of dismissal ; it is impossible to say 
that this finding of fact was perverse or such as could not have been arrived at on 
the evidence. Hence the order for reinstatement was proper and cannot be inter- 
fered with. 

Appeal bj Special Leave from Award dated the 24th July, 1968 of the Labour 
Court, Meerut in Case No. 92 of 1966. 

S. V. Gupte Senior Advocate {D.N'. Mukherjee and M.L. Car, Advocates, with 
him), for Appellant. 

•S’. Mohan Kumaramangalam and M. K. Ramarnurthi, Senior Advocates 
{Vi nee t Kwnar, Mrs. Shyamlal Pappu and J. Ramamurthy, Advocates with them), 
for Respondents. 

The Judgment of the Court was delivered by 

Shelat, J . — In this appeal, by Special Leave, two questions arise : (1) whether 
standing orders govern the employees appointed before they are certified under the 
Industrial Employment (Standing Orders) Act, 20 of 1946, and (2) whether the appel- 
lant-company was entitled to terminate the service of a workman appointed as a 
probationer before the expiry of the period of probation except on the ground ot 
misconduct. 

The first question relates to 3 workmen, Alladin, Ram Prasad and Noorul 
Zaman who were employed in 1929. 1935 and 1937 respectively, long before the 
company’s standing orders were certified and brought into force in 1951 and who 
were superannuated under Standing Order 32 of the said standing orders. Prior to 
1951 there were no rules or conditions of sendee prescribing the age of superannuation. 
Standing Order 32 for the fir: t time laid down 55 years as the age of superannuation. 
Relying on standing order 32 the company served on the three workmen notices dated 
19th December, 1964, 20fh November, 1963 and 27th January, 1964, who had by 
then attained the age of 58, 64 and 59 years, by whicn tne company retired them with 
effect from 1st January, 1965, 20th December, 1963 and 1st Maich, 1964 respectively. 
The Labour Court, to which the dispute arising from the compulsory retirement was 
referred, held tnat the company’s standing orders having been certified long after 
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ties workmen were employed and 4= 

pro', 'dsd °L ritI . r h e f sop-rannuatio.n were bad, and directed their 

Skfemenf fnd ^ them o/tbeir wager from the date of retimmen. .,11 

flte date when they would be . wtether lhs compaIiy could retire 

Thus, the question involved “ S.L wJjfanen who admittedly had long passed 
by applying Standing Order r>2 the^ e- Counsel for tne company argued 

the age of superannuation prodded h^ d come fnto operation, they would, 

that once the standing orders aie , eAct bind aU workmen, irrespective 

subject to their modification ^ P^ed und th cam ’ e ; nt0 force, and that therefore, 
of whether they were employedteforeoralt a ' ontrary and ordering their remstate- 

the Labour Court was m error mhol(hn = ^ argued (1) that the company s 

ment. Mr. Kumaramangalam, on . h- 32 retroS p e ctively, that that was not 

action amounted to applying Standing J , ^ applied, they would have 

warmnted for, if t to standing orders ^?^* 0 ^cfb.ni Rrf- N°. 91 of 
so expressly provided, and (2) that P tanen this very Labour Court had 
1964, between the appellant-company workmen previously employed 

decided that these standing orders did not app ^ ^ that F order but no Special 

that an appeal was sought to be ffl^d n became final. Consequently, the com- 
Leave was granted, and therefore, th L: n as jt was precluded from doing 

P aD y was no, entitled to magnate tbe jme ^ r f s °^ a l 

so by principles analogous to the pi p t rn~n»ctive in their application 

The question as to whether standing or ^ers wer^ worJmen prev i 0 usly employed, 
can obviously arise only if they do n - - G f the Act show, as contended by 
Such a question can harcUyanse if P ° re certified and come into force, they bind 
Counsel for the company, that once -Y esent j y employed. 

both the employer and all the wor P Railway Company Ltd. 

As observed in Shahdara Act is a beneficient piece of 

v. Shahdara-Saharanpur Railway Wort prea mble and its long title lay down, 

legislation, its object being to requir , fi “ P v/t b sufficient precision the conditions 
employers in industrial establishment them and to make them known to such 

of employment of workmen employe was nothing in law to prev’cnt an 

workmen. Before the passing ’ lovment with workmen employed by hun 

employer having different contracts o p - ce _ Such a sate of affairs led to con - 
with different and varying conditions o Qt between employees and employers 



muuga an ui imrui # ijli-, with tus principles — 

work. Such a position is clearly incompatible with ^ j do away with 

gaining and renders their effecfiVi-n-s ^ workman, the Legislature provi 

such diversity and bargaining with each ind f industrial establishment must, 

by section 3 of the Act that every ppUcable to his industrial e.ta- 

within 6 months from the date of the Act t >--< d ^ PP Act Draft standing Orders 

blishment submit to the certifying authority estabUshmant providing therein for all 
prepared by him for adoption in hu> i 5 d where Model Standing Orde 
matters set out in the Schedule to - _ i j n comformity with them. The 
prescribed to have such Draft Standing part i cu jars of workmen employed 
Standing Orders are to be accompany - P any to which they belong. Th s 
establishment as also the name of th-- workmen in employment at the da 
requirement clearly means particula - r or certification and not those on y 

the submission of the Draft Standing 1 . • u n der section 4, such draft o -■ 

would be employed in future after certifi- on. ^ ^ ^ Schedu i e , are otherwise in 
are certifiable if they provide for al j.™ ' \ d ' as f a j r and leasonable by the certifying 
conformitv with the Act and are adj . requires the certifyiflf officer to or- 

o Sleet or the Appellate Authontj. ,^:'°° he un ion or in its absence to workmen in 

ward a copy ot the draft standing or , . objections, if any, from the workmen, 

the prescribed manner with a notice qu => — ~ 

1. (1969) I Lah- L J - 734 ’ 
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After giving the employer and the union or the workmen’s representatives an' opport- 
unity of being heard, the certifying officer has to decide whether or not any modifica- 
tion or addition to the draft submitted by the employer is necessary* and then certify 
the Draft Standing Orders and send copies thereof and of his order in that behalf of 
the employer, the union or the representatives of the workmen. Section 6 confers the 
right of appeal to any person aggrieved by such order to the Appellate Authority, 
who, by his order, can either confirm or amend the Standing Orders. Under section 7 
such Standing Orders are to come into operation on the expiry of 30 days from the 
date on which their authenticated copies are sent by the Certifying Officer to the 
parties where no appeal against these orders is filed or where such appeal is filed on 
expiry of 7 days from the date on which copies of the Appellate Authority’s order are 
sent as required by section 6 (2). Section 9 requires the employer to post the Standing 
Orders as finally certified on boards maintained for that purpose at or near the entrance 
through which the majority of workmen enter the industrial establishment and in all 
departments thereof. Sectior 10 confers the right to an employer or any of the 
workmen to apply for modification after expiry of 6 months from the date on which 
they or the last modification thereof came into operation. The Schedule to the Act 
sets out matters which the Standing Orders must provide for. These matters are classi- 
fication of workmen, shift working, periods and hours of -work, holidays, pay days, 
wage rates, conditions and procedure for applying for grant of leave, closing and 
reopening of sections of the industrial establishment, temporary stoppage of work, 
liabilities and rights of the employer and the workmen arising therefrom, termination 
of employment, disciplinary action, penalties etc. 

The obligation imposed on the employer to have standing orders certified, the 
duly of the Certifying Authority to adjudicate upon their fairness and reasonableness, 
the notice to be given to the union and in its absence to the representatives of the 
workmen, the right conferred on them to raise objections, the opportunity given to 
them of being heard before they are certified, the right of appeal and the right to 
apply for modifications given to workmen individually, the obligation on the em- 
ployer to have them published in such a manner that they become easily known to 
the workmen, all these provisions abundantly show that once the Standing Orders are 
certified and come into operation, they become binding on the employer and all the 
workmen presently employed as also those employed theieafter in the establishment 
conducted by that employer. It cannot possibly be that such Standing Orders would 
bind only those who are employed after they come into force and not those who were 
employed previously but are still in employment when they come into force. The 
right of being heard given to the union or, where there is no union, to the representa- 
tives of the workmen, the right of appeal and the right to applyfor modification given 
to workmen individually clearly indicate that they were provided for because the 
Standing Orders, as they emerge after certification, are intended to be binding on 
all workmen in the employment of the establishment at the date when they come 
into force and those employed thereafter. Surely, the union or, in its absence, the 
representatives of workmen, who are given the right to raise objections either to the 
Draft Standing Orders proposed by the employer oi to the fairness and reasonableness 
of their provisions, could not have been intended to speak for workmen to be em- 
ployed thereafter and not those whom they presently represent. Besides, if the 
Standing Orders were to bind only those who are subsequently employed, 'he result 
would be that there would be different conditions of employment for different classes 
ofworkmeD, one set of conditions for those who are previously employed and another 
for those employed subsequently, and where they are modified, even several sets of 
conditions of service depending upon whether a workmen was employed before the 
Standing Orders are certified orafter, whether he was employed before or after a modi- 
fication is made to any one of them and would bind only a few who are recruited 
after and not the bulk of them, who though in employment were recruited previously. 
Such a result could ne ver have been intended by the Legislature, for, that would render 
the conditions of service of workmen as indefinite and diversified, as before the enact- ■ 
ment of the Act. Why does section 3 (3) of the Act require the employer to give 
partirula s of the workmen employed by him at the date of his submision of the Draft 
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Standing Orders unless the object ^ siding oSe^ binding on all 

uniformity of conditions of service an <* ^ iQS ; sts among other things that 

those presently employed. That ,s »hy the orltmen by posting them a 
after they are certified they must be made _hn e langua£ e known to the 

or near the entrance through which the} pass aim 

majority of them. • W/ 7 m\a view apparently contrary 

In Guest Keen Williams b aen taken since it was held there that it 

to the one above stated was said 0 f superannation of previous employ : - 

was unfair in that particular case tofet “ 3 .° ; n that matter to future entrants. 

by a subsequent Standing Order, which ^ ^ ret j r emcnt for such previous 

In that view the Court fixed 60 years ^.s ^ yided 55 yC( ,rs a s the age of superan- 

employees although the Standing Or ^ - o;i Company Lid . v. Salem r 

miatinn In Salem Erode Electricity Vistrm Court, however, took the 

Electricity Distribution Co. Ltd ^"^^held that the provisions of the Act dearly 
same vievv which, we have stated above and heMthat^ y ^ should be covered by 

indicated that matters specified in workmen employed in an in 

uniform Standing Orders applicable toal after their certification. Th 

estabhshment and not merely to entrants mp^y employer for modification of th 

question arose out of an apphcatio . t relating to holidays an , 
existing Standing Orders by providing d tho^e appointed after th . . * 

employees appointed before, a tho^pp ^ relevant proV1 sions 

Negativing such a modification, th ’ j. jj ovrs ; 

of the Act, stated at pages 504 and 5 , ^tisfied that there is no score for 

“ One has merely to examine these one of them- Take ^^jf^pcci of this 

having two separate Standing Orders n resp be two separate Standi gO t he other said 

of workmen. It is inconceivable that therein „ . g equa]ly true about .each o ^ (Q tlfy 

matter. What we have said about irresistible that the obj dliav j n g regard to these 
clauses ; and so, the conclusion appear coVere dby the Scl jf, d n ' n i v to a ii workmen alike who 
Standing Orders inrespect of the ma«ers c °ve. f and would apply to an 
matters. Standing Orders so certified would oe ^ 
are employed in any industrial establ ^ * 


reiiea on oy mu employees 

years as the age of superannuation Orders had fixed 

orders were certified although the Standing u 
superannuation stating that : ^ unusual circumstances express 

th, ” te „ ty „s that the object of 'he AcHs 

This decision thus confirms the view t , hc matters “S'e^condUions of 

to have uniform standing orders P . tbat there should be Standing 

dule to the Act, that it was nd iSttfoI? and those force, 

service for those who are employ d ^ nnce t he Standing O j „ r t,,Mkhment as 

n .. 1 - r* A + 


ct, that it was no — ^ and those emp.oycu ; nto force ,. 

- vuose who are employed bei the standing Orders ishment as 

Orders come into force, and finally, _| oyine nt of the concer 
they bind all those presently in employ 

well those who are appointed thereafter q t the award m Reg 

Counsel for the workmen, towe^r few ov. p l ndustria | prsputg AchWT. 
*No.91ofl964undersection4W ^htP7^i(1966)2SC.R. 498 -- 


rence ' 

1. (I960) 1 SCR. 348 : (I960) S.C J- 281 • 
A.I.R. 1959 S.C. 1279. 


2 . (1966) 2 S.C J 480 

AIR- 1966 S.C. 80S. 
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That reference, no doubt, was between the appellant-company and its workmen and 
the question decided there was whether the company was right in compulsorly retiring 
the six workmen there concerned under these very Standing Orders although they were 
employed before they were certified and came into force. The Labour Court, relying 
on Workmen of Kettlewell Sullen & Co., Ltdv. Kettlewell BuUen & Co. Ltd \ which in 
turn had relied on Guest, Keen, William's case 2 , held that Standing Order 32 of these 
Standing Orders could not be applied to those previously appointed and that, there- 
fore the company’s action in retiring those workmen was not justified. 

We may mention that the case of Kettlewell Bullen & Co. 1 , was not one concerned 
with Standing Orders but with rules made by the company and this Court, relying 
on the decision in Guest, Keen, Williams Private Ltd. 2 held that where the rules of 
retirement are framed by the company they would have no application to its prior 
■employees unless such employees have accepted the new rules. It is clear that neither 
the case of Kettlewell Bullen & Co. 1 nor the case of Guest, Keen, Williams Private 
Ltd. 2 in the light of the explanation given in the case of Salem Erode Electricity Dis- 
tribution Co. Ltd. 3 was applicable and the Labour Court was, therefore, clearly in 
error in basing its award on the decision in the case of Kettlewell Bullen & Co 1 . 


The argument, however, was that even if that award was erroneous, the com- 
pany did not appeal against it, consequently it became final and the issue there decided 
being the same and between the same parties, principles analogous to the principle 
of res judicata would apply and therefore no relief should be granted in the present 
case to the company. It is true, as stated in The Newspapers Ltd. v. The State In- 
dustrial Tribunal. U. PJ, that an award binds not only the individuals ptesent or re- 
presented but all workmen employed in the establishment and even future entrants. 
But that principle is founded on the essential condition for the raising of an industrial 
dispute itself. If an industrial dispute can be raised only oy a gioup of workmen 
acting on their own or through their union, the conclusion must be that ah those who 
sponsored the dispute are concerned in it and therefore bound by the decision on such 
•dispute. See M/s. New India Motors (P.) Ltd. v. K. T. Morris 5 . Such a considera- 
tion. however, is not the same as the principle of res judicata or principles analogous 
to res judicata. In Workmen v. Balmer Lawrie & Co. no doubt, a case of revision 
of wage scales, this Court cautioned against applying technical considerations of 
res judicata thereby hampering the discretion of industrial adjudication. (See also 
Shahdra {Delhi) Sahiranpur Light Railway Co. Ltd. v. Shahdara Saharanpur Railway 
Workers Union 7 . How inexpedient it is to apply such a principle is evident from the 
fact that the award in Reference No. 91 of 1964 was based on the decision in 
Kettlewell Bullen & Co., Ltd. 1 which in turn had followed the case of Guest, Keen , 
Williams Private Ltd. 2 on the supposition (which, as afoiesaid, was not correct) th_t 
Standing Orders are not binding on those who are employed prior to their certifi- 
cation and their coming into force. The company, presumably, did not challenge 
the correctness of that award because it was perhaps then thought that that was the 
law laid down in Guest, Keen, Williams Private Ltd 2 . The consequence of holding 
that the company is barred by principles analogous to res judicata wvould be that 
there would be two sets of conditions of service, one for those previously' employed 
and the other for those employed after the Standing Orders w r ere certified, a conse- 
quence wholly incompatible with the object and policy of the Act. The very bad; of 
the award in Reference No. 91 of 1964, namely, the wrong understanding of the 
d cision in Guest, Keen. Wi liams Private Ltd.- having gone, it becomes all the more 
difficult and undesir tble to perpetuate the ditinctionm.de therein between those 
who were previously appointed and those appointed subsequently and to refuse on 
such an untenable di.tinction relief to the company. The award in Reference No. 


1. (1964) 2 Lab LJ 146 

2. (1950) 1 S.C.R. 348 : (I960) S.C.J. 281 : 

A.T.R. 1959 S.C. 1279. 


3. (1966) S C.J. 4S0 : (1966) 2 S.C.R. 498 : 
AIR 1966 S.C 80S 

4 (1957) SC J. 566 : (1957) MLJ. (Crl ) 

540 : (1957) S C.R. 754: at 761 : AIR. 1957 


S C 532 

5 (1951) IS C.J 107: (1960) 3 S.C R. 350-a 

357 : 4 I R I960 S C 875. 

6. (1965) 1 S.C.J. 190 : (1964) 5 S.C.R. 344: 
A.I.R. 1964 S.C. 728. 

7. (1969) 1 Lab. L.J. 734. 
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91 of 1964 was made on 2^th May, 1965, when it was believed that the decision in 
■Guest , Keen , Williams Co. Ltd . 1 laid down the principle that standing orders would not 
bind workmen previously employed. That that was not so was clarified in the case 
of Salem Erode Electricity Distribution Co. Ltd . 2 the decision in which was prono- 
unced on 3rd November, 1965, removing thereby any possible misapprehension. 
The present reference was made on 23rd June, 1966, long after the decision in Salem 
Erode ' Electricity Distribution Co. Ltd. 2 and the Labour Court gave the award 
impugned in this appeal on 24th July, 1968. Thus, both the Reference and the award 
were made in circumstances different from those which prevailed when Reference 
•91 of 1964 was made and disposed of, a factor making it doubtful the application of 
sl principle such as res judicata. 

fhe second question relates to the workman, Shameem Khan. The company 
.appointed him under a letter of appointment dated 2nd December, 1965, to the post 
of a clearer as a probationer for 6 months with discretion to the resident engineer 
“to extend that period. The letter also stated that during his probationer}' period 
Tais service would be liable to termination without any notice and without assigning 
any reason therefor and that he would not be deemed to have been confirmed, 
automatically in the post on the expiry of the probation period unless so advised in 
writing. The workmen worked as such picbationer rill 28th February, 1966, when 
he was served with a memorandum that his service was terminated as from the close 
-of that day. 

The workman’s case was that the company bad no right to terminate his service 
"before the expiry of the 6 months period of probation which is the period prescribed 
"by standing order 2 (c), that the stipulation in the letter of appointment that his 
service was liable to termination during the probation period was contrary, to that 
•standing order, and that therefore, that stipulation was not valid, and lastly, that the 
said order, though apparently one of termination simplicitor, was not a bona fide 
-order, was in truth punitive in nature, and therefore, could not be passed without 
an oppoitunity of being heard having been given to him in a properly held enquiry. 
The fact is that no such enquiiy was held and no opportunity was given to the work- 
man to explain any misconduct for which he could be removed or dismissed. 

The evidence before the Labour Court was that the concerned workman had 
•unauthorisedly used the motor-cycle belonging to one Sidhana, a shift engineer in 
the company and that that motor-cycle met with an accident while the workman 
was using it causing damage to it. Three days after that accident a report alleging 
that his work as a probationer was unsatisfactory was made by his superior officer. 
•On this evidence the Tribunal came to the conclusion that the impugned order was 
not an order of termination simplicitor, that though couched in that language it 
was passed as a punishment for the workman having used that vehicle without the 
•consent of its owner and was, therefore, an order of dismissal. The Tribunal was 
also of the opinion that the said report alleging unsatisfactory work by the workman 
Was colourable and made at the instance of the shift engineer or at any rate was 
inspired by the said incident. In this view the Labour Court held that the exercise 
of power to terminate the service of the workman was not bona fide and consequently 
it set aside that order and directed his reinstatement. 

Now, it is a well-settled principle of industrial adjudication that even if an im- 
pugned order is worded in the language of a simple termination of service, industrial 
tribunals can look into the facts and circumstances of the case to ascertain if it was 
passed in colourable exercise of the power of the management to terminate the service 
of an employee and find out whether it was in fact passed with a view to punish him. 
The letter of appointment clearly states that the workmen, Shameem Khan, was 
appointed, as a probationer for a period of 6 months with power to the resident 
engineer to extend the period of probation. Ordinarily, that would mean that at 
the end of the probation period the company would have to decide whether to confirm 
iim to a permanent post or, if that is not possible, to terminate his service. Standing 
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order 2 (c) provides that a probationer is an employee who is provisionally employed 
to fill a permanent vacancy in a post and who has not completed the period of pro- 
bation thereunder. It also lays down that the normal period of probation shall be 
six months but the resident engineer has the discretion to extend that' period, the 
maximum period of probation being 12 months in all.' Ordinarily, this would mean 
that a probationer’s sendee cannot be terminated except for some misconduct until - 
the expiry of the probation period. The letter of appointment, no doubt, contained 
a provision that the sendee of the workman was liable to termination even during 
the probationery period That provision, however, must be read to mean that the- 
appointment was subject to the management’s power of termination as provided in • 
the standing orders. Standing order 14 provides for such a power and lays down that , 
the sendee of “ any employee ” (which expression includes a probationer as is clear 
from the classification of employees in standing order 2 can be terminated on grounds 
(a) to 0) therein set out. It is quite clear that the te rmina tion of sendee of the con- 
cerned workman cannot be attributed to any one of these grounds. Therefore, that 
order cannot be said to have been passed in conformity' with the power to terminate 
his sendee under the standing orders. 

But apart from this consideration, the Labour Court came to a finding on the 
evidence before it that the real reason for passing the impugned order was not the 
alleged unsatisfactory' work on the part of the workman but his having unauthorisedly 
used the motor-cy'cle and causing damage to it, that the order was punitive and not 
a simple termination of sendee and was therefore in colourable exercise of the power 
of termination. This finding is clearly one of that fact and meant that the labour 
Court rejected the evidence led by the management that the work of the concerned 
workman was found unsatisfactory'. It is impossible to say from the evidence 
before the Labour Court that that finding was pen’erse or such as could not be 
reasonably arrived at. In that view, it is impossible to interfere with the order of 
the Labour Court relating to workman, Shameen Khan. 

In the result, the appeal is partly allowed. The order of the Labour Court in 
connection wdth the 3 workmen whom the company retired, is set aside but its order 
relating to workman, Shameem Khan, is confirmed. In accordance with the order 
passed by this Court on 24th January, 1969, while granting stay to the appellant- 
company, the company will pay to the workman, Shameem Khan, interest at 6 per 
cent per annum on the amount of the arrears of wages will due to him under the 
order of the Labour Court. As the appeal is partly' allowed and partly dismissed, 
there will be no order as to costs. 

K.G.S. Appeal allowed in part _ 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

' Present J. C. Shah, Acting Chief Justice, V. Ramaswam and A. N. Grover, JJ r 
Commissioner of Income-tax, West Bengal If Calcutta ... Appellant* 

v. 

Kalin Behari Lall Singha,' EtG^ ... Respondents . 

Income-tax Act (XI of 1922), section 2 (6- A)— Dividend — Amount distributed by. 
company out of capital gains arising on or after 1st April, 194S — Whether liable 
to tax. 

In a proceeding for assessment to income-tax for the year, 1949-50 the res- 
pondents claimed that the dividend distributed by the Ukhra Estate Zamindaries 
Ltd. was exempt from tax because the fund out of which the dividend was dis- 
tributed did not form part of the “ accumulated profits ” cf the company. The 
Income-tax * Officer rejected the contention and brought the dividend to tax in 
the hands of the respondents. The Appellate Assistant Commissioner held that 


■ 25th July, 1969. 


O As. Nos. 756 to 739, 913 and 1621 of 196S. 
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Rs. 1.12,500 out of a total amount of Rs. 2,24,000 distributed by tbe company 
represented capital gains arising to the company on or after 1st April, 1948, and. 
not being dividend within the meaning of section 2 (6-A) of the Indian Income-tax 
Act, 1922, the share distributed to the shareholders out of that amount was 
exempt from income-tax. The order of the Appellate Assistant Commissioner 
was reversed in appeal by the Tribunal. The High Court answered the reference 
in favour of the respondents. On appeal to Supreme Court, 

Held, that the proportionate share of the capital gains out of which the dividend 
was distributed to the shareholders of the company must be deemed exempt from 
liability to pay tax under section 12 as dividend income liable to tax. 

The proviso to the Explanation of section 2 (6-A) clearly enacted that capital 
gains arising after 31st March, 1948, are not b'able to be included within the 
expression “ dividend”. The definition is, it is true, an inclusive definition and a 
receipt by a shareholder which does not fall within the definition may possibly be 
regarded as dividend within the meaning of the Act unless the context negatives 
that view. But it is difficult on that account to hold that capital gains excluded, 
from the definition of dividend by express enactment still fall within the charge 
of tax. According to the definition in section 2 (6-A) only the proportionate share 
of the member out of the accumulated profits (excluding capital gains arising in. 
the excepted period) distributed by the company alone will be deemed the tax- 
able component. 

Appeals from the Judgment and Order dated the 2nd December, 1964, of the ’ 
Calcutta High Court in Income-tax References Nos. 131 of 1961, etc.* 

Jagdish Swamp, Solicitor-General of India (71 A. Ramachandran, R. 17. 
Sachthey and B. D. Skarma, Advocates, with him), for Appellant (In all the 
Appeals). 

P. Barman, Senior Advocate ( Rannajit Ghose and Sukumar Ghose 
Advocates, with him), for Respondents. (In all the Appeals). 

The Judgment Gf the Court was delivered by 

Shah. Ag. CJ . — In a proceeding for assessment to income-tax for the year . 
1949-50 the respondents in these appeals claimed that the dividend distributed by 
the Ukhra Estate Zamindaries Ltd. was exempt from tax, because the fund out of 
which the dividend was distributed did not form part of the “ accumulated profits” 
of the company. The Income-tax Officer rejected the contention and brought the 
dividend to tax in the hands of the respondents. The Appellate Assistant Commis- 
sioner held that Rs. 1,12,500 out of a total amount of Rs. 2,24,000 distributed by 
the company, represented capital gains arising to the company on or after 1st April, 
1948 and not being dividend within the meaning of section 2 (6-A) of the Income-tax 
Act, 1922, the share distributed to the shareholders out of that_ amount was exempt 
from income-tax. The order of the Appellate Assistant Commissioner was reversed 
in appeal by the Tribunal. In the view of the Tribunal the definition of “ dividend ” 
in section 2 I6-A) in force in the year of assessment was not exhaustive, and if the- 
amount distributed was “ dividend in ordinary parlance it became chargeable under 
the general charging section”, and that clause 2 (6-A) “ was concerned with deemed 
dividends, and exclusion of certain capital gains by the proviso had no bearing on 
the issue raised by the revenue.” 

The following question referred by the Tribunal to the High Court of Calcutta 
under section 66 (1) of the Indian Income-tax Act : 

“Whether on the facts and in the circumstances of the case the amount of Rs. 2S,12 5 was rightly 
included as dividend in the total income of the assessee for the assessment year 1949-50 ?” 

was answered in the negative. The Commissioner has appealed to this Court 
with certificates granted by the High Court. 

“Dividend” in its ordinary connotation means the sum paid to or received by a 
shareholder proportionate to his shareholding in a company out of the total sum 


r 


* (1955) 2 I.TJ. 710. 


196 


THE SUPREME COURT JOURNAL. 


[1970 


distributed. The relevant part of the definition contained in section 2 (6- A) of the 
Income-tax Act, 1922, in the year of assessment 1949-50 was as follows 
“ ‘Dividend’ includes — 

. ( a ) any distribution by a company of accumulated profits whether capitalised or not, if such 
distribution entails the release by the company to its shareholders of all or any part of the assets 

of the company ; 

* * * * « 

Explanation . — The words ‘accumulated profits’ wherever they occur in the clause, shall not 
include : capital profit 

Provided further that the expression ‘accumulated profits’ wherever it occurs in this 
clause, shall not include capital gains arising before the 1st dav of April, 1946 or after the 31st day 
of March, 1948.” 

Dividend distributed by a company being a share of its profits declared as 
distributable among the shareholders, is not impressed with the character of the profits 
from which it reaches the hands of the shareholders. It would be therefore difficult 
to hold that the mere fact that a distribution has been made out of the capital gains, 
it has the attributes of capital gains in the hands of the shareholders. But that does 
not assist the case of the Revenue, for the Legislature has expressly excluded from 
the content of dividend, capital gains arising after 31st March, 1948. 

The proviso to .he Explanation clearly enacted that capital gains arising after 
31st March. 1948 are not liable to be included within the expression “ dividend'’. 
The definition is. it is true, an inclusive definition and a receipt by a shareholder which 
does not fall within the definition may possibly be regarded as dividend within the 
meaning of the Act unless the context negatives that view. But it is difficult on that 
account to hold that capital gains excluded from the definition of dividend by express 
enactment still fall within the charge of tax. According to the definition in section 2 
(6- A) of the Income-tax Act only the proportionate share of the member out of the 
accumulated profits (excluding capital gains arising in the excepted period) distributed 
by the company, alone will be deemed the taxable component. 

There is no warrant for the view expressed by the Tribunal that the definition of 
■‘‘dividend 5 ' only includes deemed dividend. To hold that the capital gains within 
the excepted period are not part of the accumulated profits for the purpose of the 
definition under section 2 (6-A) and a distributive share thereof does not on that 
account fall within the definition of “dividend" and therefore of income chargeable 
to tax and still to regard them as a part of accumulated profits for the purpose of 
dividend in the popular connotation and to bring the share to tax in the hands of the 
shareholders is to nullify an express provision of the statute. We do not sea any 
reason why such a strained construction should be adopted. 

We a area with the High Court that the proportionate share of the capital gains 
out of which the dividend was distributed to the shareholders of the company must 
be deemed exempt from liability to pay tax under section 12 as dividend income 
liable to tax. 

Counsel for the Revenne sought to argue that share of dividend which is not 
chargeable to tax bv virtue of the exemption clause is still liable to tax as income other 
thandrvidend. But no such contention was raised before the Tribunal or the High 
Court and no question was raised in that behalf. We will not be justified in entering 
upon the question which was not raised or argued before the Tribunal and before 
the High Court. 

The appeals fail and are dismissed with costs. One hearing fee. 

T.K.K. * Appeals dismissed. 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present: — J. C. Shah, Acting Chief Justice , V. Ramaswami and A. N. Grover, JJ. 

V. Jaganmohan Rao and others ... Appellants * 

v. 

Commissioner of Income-tax and Excess' Profits Tax, Hyderabad ... Respondent. 

Income-tax Act (XI of 19 22), section 34 (1) (b) and 10— Back assessment- 
information— Judicial decisions— Part of assessable income — Failure to tax — 
Escapement— Purchase by assessee of properties from Hindu father— Character of 
property— Self-acquired in joint family property— Litigation between father and 
sons — Pendency of appeal at the time of purchase by assessee — Decision by Privy 
Coimcil— Information — Payment by assessee to sons to get their interest released 
— Capital expenditure. 

The assessee purchased a mill from a Hindu father on the basis that it was his 
self-acquired property. On the date of the purchase, the question whether the 
property was the self-acquired property of the father or the joint family propery 
was the subject-matter of an appeal pending in the High Court. The High Court 
in the appeal held that the mill was the joint family property. The father appealed 
to the Privy Council. Pending that appeal, the assessee was submitting returns 
for the relevant assessment years. Before the assessments were taken up, the 
assessee entered into a compromise with the sons of the vendor and got a release of 
their interest in the property on payment of Rs. 1,15,000. The assessee as the 
Receiver appointed by the High Court was depositing the income from the property 
in the High Court. The Privy Council decided the appeal in favour of the father. 
On the basis of the decision of the Privy Council, the Income-tax Officer, commen- 
ced back assessment proceedings in respect of the lease income of the mills. The 
Tribunal upholding the orders of the Department held that the decision of the 
Privy Council constituted information for the back assessment and that the sum 
paid by the assessee for obtaining the sons 5 interest in the property released was 
a capital expenditure and hence not allowable. 

The High Court in reference held that on the basis of the compromise between 
the assessee and the sons part of the amount was taken to be for acquisition of the 
capital asset and part towards the discharge of the claim towards the profits and 
hence the amount should be apportioned. The Revenue as well as the assessee 
appealed : 

Held that the back assessment proceedings are validly taken as the decision of 
the Privy Council constituted the information. The payment of Rs. 1,15,000 is a 
capital expenditure made by the assessee to perfect his title to a capital asset and 
the assessee is not entitled to set-off any portion of the amount as attributable to 
the lease money. ’ ' 

Once an assessment is reopened by issuing a notice under the Act the previous 
under assessment is set aside and the whole assessment proceedings start afresh. 

The word “information 55 in section 34 (1) (b) included information as to the true 
and correct state of the law and so would cover information as to relevant judicial 
decisions. Escapement under section 34 (I) (b) was not confined to cases where 
no return had been submitted by the assessee or where income had not been 
assessed owing to inadvertence or oversight or other lacuna attributable to the 
assessing authorities. But even in a case where a return had been submitted 
an Income-tax Officer had erroneously failed to tax a part of the assessable income 
it was a case where that part of the income had escaped assessment. 

Held on facts : the assessee deliberately suppressed the fact that there was a com- 
promise between himself and sons under which he was entitled to the whole of the 


* C .As. Nos. S93 to S9S cni 
1381 to I3S6 of 1966. 
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income from the. 'mill.. The decision' of; the., .Privy ["Council would constitute 
information for the purposes of back assessment proceedings. 

The contention that the Officer could have legitimately assessed a third share of 
the income which was due to the assessee according to the judgment of the High 
Court and there was escapement only to the extent of two-third share income is 
not of much avail to the assessee because once proceedings under section 34 are 
taken to be validly initiated with regard to the two-third share of the income, the 
’ jurisdiction of the Officer cannot be confined only to that portion of the income. 

Also held: it is well established that where money is paid to perfect a title or as 
consideration for getting rid of a defect in the title or a threat of litigation the 
payment would be capital payment and not revenue payment. If the asset which 
is acquired is in its character a capital asset, then any sum paid to acquire it must 
surely be capital outlay. Money paid in consideration of the acquisition of a 
source of property or income is capital expenditure. 

Held on facts: it cannot be said that the amount was paid partly for the acqui- 
sition of the capital asset and partly to dischaige the claim towards profits. The 
fact that the High Court took into consideration the income from the mill in 
testing whether the offer made by the assessee for the release of the claim of the sons 
was a fair offer would not mean that the sons were given as a result of the com- 
promise a share in the profits of the assessee. It was a lumpsum payment for 
acquisition of the capital asset and the claim of the sons for the lease money from 
the property was merely ancillary or incidental to the claim to the capital asset. 
The Hgh Court was in error in holding that the amount should be apportioned 
between capital and income. The entire amount should be treated as capital 
payment and the assessee is not entitled to exclude from the income sought to be 
assessed in his hands any portion of that amount. 

Appeals from the Judgment and Order dated the 7th December, 1962, of the 
Andhra Pradesh High Court in Case Referred No. 24 of 1956. 

D. Narasaraju, Senior Advocate (P. Ramarao, K. R. Chaudhuri and K. Rajendra 
Chatidhnri, Advocates, with him), for Appellants (In C. As. Nos. 893 to 898 of 1966) 
and the Respondents (in C. As. Nos. 1381 to 1386 of I960. 

Jagdish Swamp, Solicitor-General of India (S. K. Aiyar and R. N. Sachthey 
Advocates, with him), for Respondent (In C. As. Nos. 893 to 898 of 1966) and the 
Appellants (in C. As. Nos. 1381 'to 1386 of 1966). 

The Judgment of the Court was delivered by : 

, Ramaswami, J. — The assessee who is the kartha of a Hindu undivided family 

was assessed in that status for the relevant assessment years, 1944A5, 1945-46, 1946- 
■ 47 not only to income-tax but also to excess profits tax. On 1st February, 1941, he 
purchased from Randhi Appalaswamy (hereinafter referred to as the vendor) a 
spinning mill known as Sri Satynarayana Spinning Mills, Rajahmundry, for a sum of 
Rs. 54,731. The purchase was made at a period when there was litigation between the 
sons of the vendor and the vendor in respect of the spinning mill and other properties. 
The sons had filed a suit against the father, the vendor, claiming the schedule pro- 
perties including the mill as joint family properties and for partition of the same. 
The .vendor claimed that the properties were his self-acquired properties. The District 
Judge, Rajahmundry, field that the properties were the self-acquired properties of the 
vendor and dismissed the suit of the plaintiff. Against the judgment of the District 
Judge an appeal was filed in the Madras High Court, being A.S. No. 175 of 1938. 
While the appeal was pending, on 1st February, 1941 tfie assessee purchased the mill 
from the vendor who purported to sell the same as the sole owner. In A.S. No. 175 
of 1938 the Madras High Court held that the properties of tfie vendor were not his 
_ self-acquired properties but were joint family properties in which the plaintifis had a 
" two-thirds share. Against this judgment the vendor preferred an appeal to the Privy 
Council. While that appeal was pending the assessee had submitted returns for the 
relevant assessment years. However, before the assessments were taken up the 
•assesses entered into a compromise with the plaintifis on 7th September, 1945, by 
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■wtn3 of which he got a release of the interest of the vendor’s sons on payment of 
"S* 1J5,0 00. While the appeal was pending before the Privy Council the plaintiffs 
had applied^ to the High Court for recovery of their share of the profits. The High 
■Oeurt appointed the assessee as the Receiver directing him to deposit the profits 
in the High Court. The assessee deposited a sum ofRs. 1,09,613 for the year 1944-45, 
Rs. 31,087 for the year I945A6 and Rs. 4,775 for the year 1946-47. Under the 
compromise the assessee was entitled to withdraw these amounts on payment of 
Rs. 1,15,000. The Privy Council decided the appeal on 2nd July, 1947, reversing the 
order of the High Court and restoring that of the District Judge holding that 
.Appalaswamy was the absolute owner of the mill and the sons had no right, title or 
interest therein. Oapeceipt of the Privy Council’s decision which finally determined 
the rights of the parties and the ownership of the assessee in the mill, the Income-tax 
Officer issued on 2nd March, 1948 a notice under section 34 of the Income-tax Act in 
.respect of Rs. 1,09,613 received by the assessee as lease income of the mill. It was 
•contended for the assessee (1) that the proceedings initiated under section 34 of the 
Act for the year 1944-45 assessment were invalid in law as there was no new infor- 
mation leading to the discovery that income had escaped assessment, (2) that in any 
-event the assessee was entitled to set off- the sum of Rs. 1,15,000 paid to the sons of 
Appalaswamy under the compromise approved by the High Court for releasing their 
rights, if any, in tfie mill against the assessee ’s income from the mill . The Income-tax 
Officer rejected these contentions and treated the whole amount of Rs. 1,15,000 as 
paid toward capital expenditure in acquiring an asset. The Appellate Assistant 
Commissioner rejected the appeal of the assessee. The Tribunal affirmed the order 
of the Appellate Assistant Commissioner. It held in the first place that the assessee 
had not disclosed the impugned source of income from the mill in his original assess- 
ment, that the matter as to the assesses’s ownership of the mill was siib-judice and 
that the decision of the Privy Conncil constituted information not only of law but 
also as to the factum of the ownership of the mill and the income therefrom. The 
Tribunal expressed the view that the sum of Rs. 1,15,000 could not be allowed to be 
set off against the assessee’s income from the mill as it was an ex gratia payment to 
the sons of Appalaswamy who had no right, title or interest in the mill and it was 
paid in order to perfect a supposed defective title and as such was of capital nature. 
Thereafter the Income-tax Appellate Tribunal stated a case to the High Court under 
section 66 (2) of the Indian Income-tax Act, 1922 on the following questions of law: 


“ R A- No. 779 which relates to the assessment year 1944-45 : 

(1) Whether, oa the facts and in the circumstances of the case,in respect of the assessment 
year 1944-45, the assessment made oa the assessee in the status of a Hindu undivided family in 
•respect of income received by him as Receiver could be justified notwithstanding the provisions 
•of section 41 of the Act? 

(2) Whether, on the facts and in the circumstances of the case, the assessment of the entire 
Income of Rs- 1,09 613 in the hands of the assessee is valid in the face of the compromise memo, 
-dated 7th September, 1945 approved by the Court ? 

(3) Whether, on the facts and in the circumstances or the case, the assessee is not entitled to 
set off Rs-1. 15.030 being the amount paid to the minors for releasing theirrights in the property from 
out of the amount received from the mill ? 

R.A. No- 7S0 which relates to assessment year 1945-46 : 

(1) Whether, on the facts and in the circumstances of the case, the assessment made 
under section 34 of the Act is valid in law ? 

(2) Whether, on the facts and in the circumstances of the case,in respect of the assessment 
year 1945-46. the assessment on the assessee in the status of a Hindu undivided family ip _ respect 
of the income received by him as Receiver could be justified notwithstanding the provisions of 
section 41 of the Act ? 

(3) Whether, oa the facts and in the circumstances of the case, the assessment of the 
ontire income of Rs 31,037 in thehandsof the assessee is valid in the face of the compromise 
memo dated 7th September, 1945 approved by the Court ? 

(41 Whether, on the facts and in the circumstances of the case, the assessee is not entitled 
to set off Rs 1.15,030 being the amount paid to the minors for releasing their rights in the 
property from out of the amount received from the mill ? 

R.A. No. 781 which relates to assessment year 1946-47 : 
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(1) Whether, on the facts and in the circumstances of the case, in respect of the assessment 
year 1946-47 the assessment on the assessee in the status of a Hindu undivided family in respect 
of income received by him as Receiver could be justified, notwithstanding the provisions of 
section 41 of the Act ? 

(2) Whether, on the facts and in the circumstances of the case, the assessment of the 
entire income of Rs 4,775 in the hands of the assessee is Valid in the face of the compromise 
memo, dated 7th September, 1945 approved by the Court? 

(3) Whether, on the facts and in the circumstances of the case, the assessee is not entitled to 
set off Rs. 1 ,15,000 being the amount paid to the minors for releasing their right in the property from . 
out of the amount received from the mill ? ” 

The Appellate Tribunal pointed out in the statement of the case that question No. 

1 in R.A. No. 780 for the assessment year 1945-46 pertained to the earh'er assessment 
year 1944-45 in R.A. No. 779 and also that question No. 2 in R.A. No. 780 and R.A. 
No. 779 for the assessment year 1945-46 and the corresponding excess profits tax 
assessment did not arise in that year but pertained to the earlier assessment year 
1944-45 in R.A. No. 779 and the corresponding excess profits tax assessment in R.A. 
No. 782. 

The High Court answered question Nos. 1 and 2 in R.A. No. 779 and question. 
No. 1 in R.A. No. 780 in the affirmative. The High Court held that re-assessment 
proceedings have been validly initiated under section 34 of the Act. The High Court 
found that the assessment on the assessee in the status of Hindu undivided family 
in respect of income received by him as Receivei was proper. The High Court 
thought that the basis of the compromise in the Madras High Court entered into- 
between the assessee and the minor sons of the vendor Appalaswamy wherein the 
assessee paid Rs. 1,15,000 to the minor sons cannot be ignored. The High Court 
negatived the contention of the Income-tax Department that the sum of Rs. 1,15,000' 
was paid to cure a supposed defect in the title and that it was a capital payment. 
Upon the interpretation of the terms of the , compromise the High Court took the 
view that the amount of Rs. 1,15,000 was paid .partly towards acquisition of capital 
asset and partly towards the discharge of the . claim towards profits and hence it 
should be apportioned towards capital and income in the proportion of 90/85. 
C.As. Nos. 1331 to 138 6 of 1966 are brought by certificate from the judgment of the 
High Court on behalf of the Commissioner of Income-tax and C.A. Nos. 893 to 898 
of 1966 were brought by special leave from the same judgment to this Court on behalf 
of the assessee. 

After the Amending' Act of 1939 and before the Amending Act of 1948 section 
34 stood as follows : 

“ (1) If in consequence of definite information which has come into his possession the 
Income-tax Officer, discovers that income, profits or gains chargeable to income-tax have escaped 
assessment in any year, or have been under-assessed, or have been assessed at too low a rate, or 
have been the subiect of excessive relief under this Act the Income-tax Officer may in any casein 
which he has reason to believe that the assessee has concealed the particulars of his income or 
deliberately furnished inaccurate particulars thereof at any time within eight years, and in any 
other case at any time within four years of the end of that year, serve on the person liable to pay 
tax on such income profits or gains or in the case of a company on the principal officer thereof a. 
notice containing all or any of the requirements which may be included in a notice under sub- 
section (2) of section 22, and may proceed to assess or re-assess such income, profit or gains, and 
the provisions of this Act, shall, so far as may be, apply accordingly as if the notice were a notice 
issued under that sub-section. 

* # * * 

(2) No order of assessment under section 23 or of assessment or re-assessment under sub- 
section (1 ) of this seed on shall be made after the expiry, i n any case to which clause (c) of sub-section 
(1) of section 23 applies, of eight years, and in any other case, of four years from the end of the year, 
in which the income, profits or gains were first assessable. 

» * • 

Tfie first question arising in this case is whether the proceeding under section 34 - 
is legally valid. It was contended by Mr. Narasaraju that the decision of the Privy 
Council could not be said to be definite information within the meaning of the section. 

It was said that the Income-tax Officer was fully aware of the circumstances of the- 
case and the assessee had placed all the relevant facts before him, namely, that under 
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the High Court’s judgment the vendor was only entitled to one-third share of the- 
. income pending the decision of the appeal before the Privy Council. In our opinion 
there is no justification for this argument. It is not true to say that the assessee 
brought all the relevant facts before the Income-tax Officer. On the conti ary he 
deliberately suppressed the fact that there was a compromise between himself and 
the plaintiffs under which he was entitled to the whole of the income from the mill. 
At any rate the Privy Council’s decision which determined the rights of the parties 
irrespective of the compromise did constitute definite information within the mean- 
ing of section 34 of the Income-tax Act. This view is borne out by the decision of 
this Court in Maharaja Kumar Kama 7 Singh v. Commissioner of Income-tax 1 . In 
that case the Income-tax Officer had, following the decision of the High Court in 
Kamakhya Narain Singh's case 2 , omitted to bring to assessment for the year 1945-46 
the sum of Rs. 93,604 representing interest on arrears of rent due to the assessee in 
respect of agricultural land on the ground that tfie amount was agricultural income. 
Subsequently the Privy Council, on appeal from that decision held that interest on 
arrears of rent payable in respect of agricultural land was not agricultural income. 
As a result of this decision the Income-tax Officer initiated re-assessment proceedings 
under section 34 (1) (b) of the Income-tax Act and brought the amount of 
Rs. 93,604 to tax. In these circumstances it was held by this Court firstly that the 
word “information” in section 34 ( l)(b ) included information as to the true and cor- 
rect state of the law, and so would cover information as to relevant judicial decisions, 
secondly, that “escape” in section 34 (I) was not confined to cases where no return 
had been submitted by the assessee or where income had not been assessed owing to 
inadvertence or oversight or other lacuna attributable to the assessing authorities. 
But even in a case where a return had been submitted, if the Income-tax Officer had 
erroneously failed to tax a part of tfie assessable income, it was a case where that 
part of the income had escaped assessment. The decision of the Privy Council, 
therefore, was held to be information within the meaning of section 34 (1) ( b ) and 
the pioceedings for re-assessment were validly initiated. In our opinion the principle 
of this decision governs the present case and it must be held that the proceedings 
initiated under section 34 for the assessment year 1944-45 were legally valid. It 
was stated on behalf of the appellant that in .any case the Income-tax Officer could 
have legitimately assessed one-third share of the income which was due to the assessee 
according to the judgment of the Madras High Court and there was escape only to the 
extent of two-third share of the income. This argument is not of much avail to the 
appellant because once proceedings under section 34 are taken to be validly initiated 
with regard to two-third share of the income, the jurisdiction of thelncome-tax Officer 
cannot be confined only to that portion of the income. Section 34 in terms states 
that once the Income-tax Officer decides to reopen the assessment he could do so 
within the period prescribed by serving on the person liable to pay tax a notice 
containing all or any of the requirements which may be included in a notice under 
section 22 (2) and may proceed to assess or re-assess such income, profits or gains. 

It is, therefore, manifest that once assessment is reopened by issuing a notice under 
sub-section (2) of section 22 the previous under-assessment is set aside and the whole 
assessment proceedings start afresh. When once valid proceedings are started under 
section 34 (1) (b) the Income-tax Officer had not only the jurisdiction but it was his 
duty to levy tax on the entire income that had escaped assessment during that year. 

The second question involved in this case is whether the High Court was right in 
holding that any portion of the amount of Rs. 1,15,000 was liable to be treated as 
business expenditure. It is well established that where money is paid to perfect a 
title or as consideration for getting rid of a defect in the title or a threat of litigation 
the payment would be capital payment and not revenue payment. What is essential 
to be seen is whether the amount of Rs. 1,15,000 was paid for bringing into existence a 
right or asset of an enduring nature. In other words if the asset which is acquired 
is in its character a capital asset, then any sum paid to acquire it must surely be capital 


I- (1959) 35 IT.R 1 : (1959) 1 M.L J. (S C.) 257. 

92 : (1959)1 An WR (S C.)92 :(1959) 1 S C.R. 2. (1946) 14I.T.R. 673: A I.R. 1947Pat.ll5_ 
(Supp.) 10 : (1959) S C J. 230 : A I.R. 1959 S C. 
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•outlay. Money paid in consideration or the acquisition of a source of profit of 
income is capital expenditure both on principle and authority. In Atherton v. 
British Insulated and Helsby Cables Ltd A Viscount Cave said : 

“ But where an expenditure is made, not only once for all, but with a view to bringing into exis- 
tcnccan asset oranadvantagefortheenduring benefit of a trade, I think that there is very goon 
reason (in the absence of special circumstances leading to an opposite conclusion) for treating su n 
an expenditure as property attributable not to revenue but to capital.” 

In Commissioner of Taxes v. Nchanga Consolidated Copper Mines Ltd.-, Lord 
Radcliffe observed at p. 960 : 

“ Courts have stressed the importance of observing a demarcation between the cost of creating' 
acquiring or enlarging the permanent (which does not mean perpetual) structure ot 'x 
income is to be the produce or fruit and the cost of earning that income itself or periorm s 
income-earning operations. Probably thisis as illuminating aline of distinction as tne 
itself is likely to achieve ” __ 

It is, however, contended on behalf of the assessee that the amount of Rs. 1>15, 
was paid partly for the acquisition of capital asset and partly to discharge the c 
towards profits and hence there should be an apportionment of the amount. _ _ , 
not possible to accept this contention. It appears from the order of the High 
that the value of the mill was fixed at Rs. 1,15,000 after taking into consiaera 10 
fact that the mill was built on a leasehold premises. The value of { l ie ™^hmery th 
fixed at Rs. 1,36,000 and the leasehold interest was fixed at Rs. 14,00(1 un w 
basis the share of the minors was taken to be Rs. 90,000. In respect ol the P 
the claim of the plaintiffs was taken to be Rs. 85,000. The total claim was n e f 
Rs. 1,75,000 so that the offer of Rs. 1,15,000 for the release of the claim oHhepia>™m 
in the mill was held to be fair. The High Court, therefore, certified the compr , 
to be for the benefit of the minor plaintiffs. In the course of its order da 
September, 1945 the High Court observed : - Iy 

“There are, however, numerous risks which the continuance of the litigation father, 

■involve. The Privy Council might hold that the mill was the self-acquired property • E j l( a ] S0 
in which case the plaintiffs would get nothing and would incur a liability tor cosis f . - na tural 

be held that, though the property was the family property, the father was entitled There 

guardian to sell the interests of minor sons in discharging of a binding lanuiy ° D ( r r t „ r ;nrated and 
is the further possibility that by the time thelitigation ends the property will hay: a 
its value will have been materially reduced by the termination of the lease ot the lan - ^ {,y 

Taking all these contingencies into consideration we are of opinion that Tnill sold 

the purchaser of Rs l,15,000forthereleaseoftheclaim,ifany,ofthetwosonsi - rscCon d 

to him by theirfatherisafairoffer, theacceptanceofwhich would bebeneficial to tne 
plaintiff” _ the mill 

It is true that the High Court took into consideration the income from ^ 
in testing whether the offer made by the purchaser of Rs. 1,15,000 tor n 
the claim of the plaintiffs was a fair offer. But that does not mean tha n j. 
Appalaswamy were given as a result of the compromise a share in the pr j^ s 

assessee. It is clear from the circumstances of this case that the pay 
1,15,000 was made by the assessee in order to perfect his title to cap ,ta a - jease 

assessee is not entitled to set off any portion of the amount as attributao claim 

money. It was a lump sum payment for acquisition of a capital asset an j nC j. 
of the plaintiffs for the lease money from the property was merely anci y cttoT 
■dental to the claim to the capital asset. In our opinion the High . e> j n 
in holding that the amount should be apportioned between capital an 2 j Q 

the result so far as questions 3 and 4 in R.A. No. 779, questions 1 and z fe 
R.A. No. 780 and questions 2 and 3 in R.A. No. 781 are concerne 1 an( j the 
that the entire amount of Rs. 1,15,000 should be treated as capital P a y™ ms hands 
assessee is not entitled to exclude from the income sought to be assesse 
any portion of that amount. indicated 

We accordingly allow C.A. Nos. 1381 to 1386 of 1966 to nrdcr as to 

above. C.A. Nos. 893 to 898 of 1966 are dismissed. There will be no 

•costs in either of two sets of appeals. , , „ r Amrlv 

V.s. - Ordered accordingly- 

-1. (1926) AC.205,213 :10T.C. 155 : 95L.J. 2. (1964) A- C. 948 : (1964) 2 W.LR- 3 

X. B. 336 : 42 T.L.R. 187. (1964) 1 All E.R. 208. 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — J.C- Shah, Acting Chief Justice , V. Ramaswami and A. N. Grover, JJ. 

Star Company Ltd. ... Appellant * 

v. 

Commissioner of Income-tax (Central) Calcutta ... Respondent. 

Income-tax Act (XI of 1922), section 10 — Business loss — Assessee, dealer in shares — 
Purchase and sale of shares — Part of a scheme to assist another company to 
acquire managing agency — Purchase at a higher rate than the market rate — 
Sale to the same company — Purchase on the overdraft account — If a transaction 
done in the ordinary course of business — If an allowable loss. 

Income-tax Act (XI of 1922), section 66 — Reference — Question arising out of the 
order of Tribunal — Loss — Disallowance by department — Tribunal sustaining 
disallowance for certain reasons — High Court upholding decision on the basis of 
reasons rejected by the Tribimal — No necessity on department to apply for and 
obtain reference — No reference on a question arising from the reasons given by 
the Tribunal. 

Under an agreement dated 21st May, 1952, the managing agents of a jute com- 
pany agreed to sell to M their entire holdings of the shares of the managed com- 
pany consisting of preference shares at the rate of Rs. 196 per preference share 
and also to tender their resignation of agency with effect from 1st July, 1952. At 
the time of the agreement the market price of the preference share was Rs. 119 to 
Rs. 122. M company transferred the shares to three companies one of which 
is the assessee. M was appointed the managing agent of the jute company for 
a period of 10 years. Out of the total shares of 1,670 purchased by the assessee 
from M, one lot of 1.620 shares was purchased on 22nd May, 1952 at Rs. 186 per 
share and the second lot of 50 shares was purchased atRs. 184 on 27th May, 1952. 
The assesses had to overdraw their bank account to purchase these. On 23rd 
December, 1952. the assessee sold back to M 1,575 shares at Rs. 115 per share 
and claimed the loss as one arising in the ordinary course of its business. The 
Department rejected the claim on the ground that the shares were purchased as 
contribution to scheme of acquisition of the managing agency of the jute com- 
pany by M, that the loss therefore did not arise in the course of assessee’s normal 
business of dealing in shares. The Tribunal however held that the assessee was 
not a pawn in the scheme of acquisition of the managing agency. But it held that 
the shares had not been acquired in the course of its share dealing business on the 
ground of the treatment of the loss given by the assessee in its own profit and loss 
account and held that the shares were acquired by the assessee as a measure of 
investment and not as stock-in-trade of the assessee’s share dealing business. The 
High Court, on the proved and admitted facts inferred that the assessee 
as an associate of M company had entered into the transaction at the bidding of 
M company and hence the loss was not incurred in the ordinary course of its 
business. The assessee appealed : 

Held, that the loss is not allowable as the shares were not bought and sold in 
the ordinary course of business of the asse c see as a dealer in shares. 

The question which was referred was couched in general terms and was not limited 
to or circumscribed by the reasons which had been given by the Tribunal against 
the assessee. The question of law on which reference can be made must arise 
out of the order of the Tribunal. The order which was made was in favour of 
the Department and against the assessee. It is true that certain reasons which 
had appealed to the Officer and the Appellate Commissioner were not accepted 
by the Tribunal. But it had come to the conclusion that the loss was not a loss 
that arose in the course of the assessees business in share dealing. The question 
which was referred framed in the fight of the final conclusion and it was not 


* CA. No. 1635 of 196S. 


7tb August, If 69. 
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necessary for the Department to apply for and obtain a reference on a question 
arising from the reasons given by the Tribunal in support of its conclusion in 
favour of the Department. 

On the admitted and proved facts there can be no doubt that the assessee did 
not acquire the preference shares in the ordinary course of business. These facts 
are : the market rate of the preference share was lower on the relevant days. On 
the very next day to the agreement between M and the then managing agent com- 
pany shares were acquired by the assessee at a higher rate. Most of these shares 
were sold back to the same company at a lower rate. 

The profit and loss account for the assessment year 1954-55 showed that the 
dealings in other shares were of comparatively much lesser value than the shares 
in question. The profit and loss which had been made and incurred on account of 
the other shares were also comparatively of min imal nature to the shares which 
were purchased by the assessee by obtaining an overdraft from a bank. 

Appeal from the Judgment and Order, dated the 7th May, 1965, of the Calcutta 
High Court in Income-tax Reference No. 205 of 1961. 

S. Ray, R. K. Choudhury and Mrs. B. P. Maheshwari, Advocates, for Appellant. 

Jagdish Swamp, Solicitor General of India and S.C. Manchunda Senior Advocate 
(R. N. Sachthey and B. D. Sharma, Advocates, with them), for Respondent. 

The Judgment of the Court was delivered by 

Grover, J . — This is an appeal by certificate from a judgment of the Calcutta 
High Court answering the following question referred to it in the negative and against 
the assessee : 

“ Whether on the facts and in the circumstances of the case, the loss of Rs. 1,11,816 suffered 
by the assessee on the sale of shares of Fort William Jute Company Ltd., was a loss that arose 
in its share dealing business?” 

The assessee is a public limited company. It carries on, inter alia, business of 
dealing in shares and securities. The profits and losses arising from transactions in 
shares in the ordinary course of the assessee’s business have always been treated as 
profits or losses of the share dealing business. During the assessment year 1954-55, 
relevant accounting period being the financial year 1953-54 the assessee suffered a 
loss of Rs. 1.11,816 on the sale of 1 575 preference shares of Fort William Jute Com- 
pany Ltd. These shares were purchased on 22nd May, 1952 at the rate of Rs. 186 
per share fromMugneeiam Bangur and Co., and were sold on 23rd December, 1953 
at the rate of Rs. 115 per share to the same company. 

The background in which these transactions took place may be noticed: Kettle- 
well Bullen and Co., were the managing agents of Fort William Jute Co., Ltd., On 
21st May, 1952, an agreement was entered into between Kettlewell Bullen and Co. 
and Mugneeram Bangur and Co., according to which the entire holding of Kettle- 
well Bullen and Co., in the managed company (Fort William Jute Co., Ltd.), consis- 
ting of 6,920 tax-free cumulative preference shares and 600 ordinary shares were to 
be sold to Mugneeram Bangur and Co., or their nominees at the agreed price ofRs. 185 
per preference share and Rs. 400 per ordinary share. Pursuant to this agreement 
Kettlewell Bullen and Co., issued a circular letter to all shareholders of Fort William 
Jute Co., Ltd., informing them of the terms of the agreement and pointing out that 
Kettlewell Bullen and Co., would tender resignation from the offee of the managing 
agents with effect from 1st July, 1952. It was stated in tlu's letter “the purchase price 
of each ordinary share was Rs. 400 and of each preference share Rs. 185. It was 
further condition of the agreement that M/s. Mugneeram Bungur and Co., would 
offer to all shareholders of the company (ordinary and preference) to purchase their 
shares at the same price on the terms hereinafter referred to.” It was intended that 
M/s. Bangur Brothers Ltd., would be appointed managing agents. 

At the time of the agreement, namely, 21st May, 1952, the market price of the 
preference shares ranged between Rs. 119 and Rs. 122 per share but the shares weer 
purchased by the assessee on 22nd May, 1952, at the rate of Rs. 186 per share. A 
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large part of tlie preference shares of Fort William Jute Co., Ltd., were transferred 
to three companies by Mugneeram Bangur and Co., who had lo take over 8,617 
preference shares in terms of the agreement. The companies to which these shares 
were transferred were (1) Marwar Textile Agency Ltd. (2) Union Co. Ltd. and (3) 
Star Co., Ltd., the assessee. M/s. Bangur Bros., were appointed as the managing 
agents of Fort William Jute Company for a period of ten years with effect from 
1st July, 1952. The total number of preference shares of Fort William Jute Com- 
pany Ltd., which were acquired by the assessee from Mugneeram BaDgur and Co., 
was 1,670. One lot of 1.620 shares was purchased on 22nd May, 1952 of Rs. 186 per 
share and the second lot of 50 shares was purchased at Rs. 154 on 27th May, 1952. 
For the acquisition of these shares the assessee had to overdraw on its bank 
account. On 23rd December, 1953, 1,575 shares were sold to Mugneeram Bangur 
and Co., at Rs.115 per share resulting in a loss of Rs. 1,11,816 which was included 
in the loss of Rs. 1,30,152 debited to the profit and loss account under the head 
“loss on sale of investment.” The assessee claimed this as a loss arising in the 
ordinary course of its business. 

The Income-tax Officer and the Appellate Assistant Commissioner rejected the 
assessee’s claim on the ground that the shares were purchased as a contribution to 
the scheme of acquisition of the managing agency of the Fort William Jute Co., 
Ltd., by Mugneeram Bangur and Co., or its nominee. The loss, therefore, did not 
arise in the course of the assessee’s normal business of dealing in shares. The 
Appellate Tribunal found that there was no evidence that the assessee had been made a 
a pawn in the scheme of acquisition of the managing agency of Fort William Jute 
Co., Ltd., by Mugneeram Bangur and Co., or that the shares were acquired by the 
assessee to relieve ‘he latter of the load of their shares in pursuance of that scheme. 
The Tribunal was further of the view that even if Mugneeram Bangur and Co., had 
a controlling interest in the assessee-firm by having a majority of the shares in it no 
such inference could necessarily be raisedthat the assessee did not purchase the shares 
of Fort William Jute Co., Ltd., as a measure of its own activity as a dealer in shaies. 
The Tribunal, however, held that the shares were not acquired in the course of the 
assessee’s share dealing business for the reason that in the profit and loss account 
for the year ending 31st March, 1954, the assessee had made a distinction between 
its transactions as a dealer and as an investor in shares. The Tribunal found that 
while the profit on sale of shares out of its stock-in-trade had been shown and 
described as such in the profit and loss account, the loss on sale of investment had 
been shown in the profit and loss account as a loss in investment. From the treat- 
ment of the loss given by the assessee in its own profit and loss account the Tribunal 
came to the conclusion that the shares of Fort William Jute Co., Ltd., were acquired 
by the assessee as a measure of investment and not as stock-in-trade of the assessee’s 
share dealing business. 

The High Court, while dealing with the question which had been referred at the 
instance of the assessee, was of the opinion that the Tribunal had not properly con- 
sidered the primary facts which had been found by the Income-tax Officer and the 
Appellate Assistant Commissioner. It proceeded to refer to some of the proved and 
admitted facts which were : 

(1) The profit and loss account relating to the sale of shares showed that the 
transactions in Fort William Jute Co., shares stood apart from the other transactions. 
While the other transactions were of a few thousand rupees only rising to nearly 
30,000 in one case the transaction in Fort William Jute Co., shares involved the pay- 
ment of nearly Rs. 3,00,000. 

(2) These shares were acquired in one lot from Mugneeram Bangur and Co. 
and sold back to the same concern in one lot which was altogether unusual. 

(3) The shares in question were purchased by the assessee one day after the 
agreement was entered into between Kettlewell Bullen and Co., and Mugneeram 
Bangur and Co. 

(4) The preference shares of the face value of Rs. 100 were purchased at 

Rs. 186per share on22nd May, 1952, when on the previous day the quotation in the 
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market was Rs. 119 per , share only. Taking the over-all picture the High Court felt 
that there could be only one inference that the asessee— an associate of Mugneeram 
Bangur and Co.— had entered into the transaction relating to preference share at the 
bidding of the Bangurs B for the purpose of helping them. It was observed that the 
Tribunal was wrong in holding' that there was no evidence that these associates had 
been made pawns in the transaction. The conclusion of the High Court was “on 
the facts and circumstances of the case it is impossible to hold that the assessee bought 
shares in the ordinary course of business or would have bought them but to help- 
Mugneeram Bangur and Co., in their scheme of acquisition of the managing agency 
rights.” It appears that the High Court was not impressed with the view of the Tri- 
bunal that on the basis of entries in the profit and loss account it could be held that 
the share transactions in question related to the capital account, the shares having 
been acquired as a measure of investment. • • 

The first contention raised on behalf of the assessee, which is the appellant be- 
fore us, is that the High Court was not entitled to reverse the findings of fact of the 
Appellate Tribunal since the department had not challenged the same by means of 
appropriate proceedings for reference of a question challenging those findings. It 
is pointed that the Tribunal had come to the conclusion that there was no evidence . 
to show that the assessee had been made a pawn in the scheme of acquisition of the 
managing agency of Fort William Jute Co., by Mugneeram Bangur and Co., or that 
the preference shares had been acquired by the assessee pursuant to that scheme. 
It is submitted that the Tribunal had thus reversed the view which had commended 
itself to the Income-tax Officer and the Appellate Assistant Commissioner and to- 
that extent the Tribunal’s decision was in favour of the assessee and could not be 
reversed or set aside by the High Court in the absence of any reference at the instance 
of the department. It is noteworthy that the question which was referred is 
couched in general terms and was not limited to or circumscribed by the reasons which 
had been given by the Tribunal against the assessee. The question of law on which 
reference can be made must arise out of the order of the Tribunal. The order which 
was made in the present case was in favour of fhedepartment and against theassessee. ' 
It is true that certain reasons which had appealed to the Income-tax Officer and the 
Appellate Assistant Commissioner were not accepted by the Appellate Tribunal but 
it had come to the following conclusions which was material for the disposal of the 
appeal : 

“ We accordingly uphold the view taken fay the authorities below that the loss of Rs. 1,11,816 
incurred on the sale of 1,575 preference shares of Fort Wiliam Jute Co-, Ltd., was not a loss that 
arose in course of the appellant’s business in sharedealingthoughfordifferent reasons.” 

The question which was referred was framed in the light of the final conclusion 
and in our judgment it was not necessary for the department to apply for and obtain 
a reference on a question arising from the reasons given by the Tribunal in support 
of its conclusion in favour of the department. 

It has next been contended on behalf of the appellant that where a question is 
one of mixed facts and law the facts as found by the Tribunal must be accepted as 
correct. The Tribunal had negatived the finding of the Income-tax Officer and .the 
Appellate Assistant Commissionei that the preference shares had been acquired by the 
assessee as a pawn in the scheme of transfer of the managing agency of Fort William 
Jute Co. Ltd. It was, therefore, not open to the High Court to corns to the same- 
conclusion by not treating the finding of the Appellate Tribunal as final. Our atten- 
tion has been invited to the observations in Commissioner of Income-tax . Bombay City-T 
v. Greaves Cotton and Co. Ltd.' 1 , that it is not open to the High Court in a reference 
under section 66 (1) of the Income-tax Act, 1922 to embark upon a re-appraisal of the 
evidence and to arrive at findings of fact contrary to those of the Tribunal. _ The 
finding of fact will be defective in law if there is no evidence to support it or if the- 
finding is unreasonable or perverse, but it is not open to a party to challenge such a 
finding unless reference has been made of a specific-question concerning that finding.. 

In Oriental Investment Co. {P.) Ltd. v. Commissioner of Income-tax-, it has been reite- 

. 1. (1968) 68 I.T.R. 200. (196 9) 1 S.C.J. 666 : A.I.R. 1969 S.C. 460. - 

2r (1969) 72 1.T.-R. 408 : (1969)1 T.T.'J. 491 : ' ' ‘ ’ ' ' ’ 
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rated that in dealing with findings on questions of mixed law and fact, the High. 
Court must accept the findings of the Tribunal on the -primary question of fact as 
final althouehit is open to the High Court to examine whether the Tribunal ha 
applied the relevant legal principles correctly. It is argued that the High Court has 
not characterised the aforesaid finding of the Appellate Tribunal as perverse o 
arbitrary and once that finding is accepted there would be no justification for holding, 
that the t ssessee had been made a pawn in the matter of the scheme of transfer of the 
managing agency of Fort William Jute Co., Ltd. by Mugneeram Bangur and Co. or 
Banrur Brothers Ltd. In any case there were several facts which showed that the 
assessee was not privy or party to the aforesaid scheme. It didno Mueneeram 
interest in the managing agency nor was it a subsidiary or as to tS 
Bangur group of concerns. The assessee was connected with the Bangurs only to th 
extent that out of its four directors two of the directors were Bangurs. 

In our opinion even if the conclusion of the High Court on the point mentioned 
above is not taken into consideration the question whic a can be nQ . 

answered against the assessee. On admitted and P r f ^ „ r esi nth e ordinary 

manner of doubt that the assessee did not acquire the preference shares m the ordinary 

course of business. These facts may be restated as fo o s . 

(1) The market rate of the preference staree remaiaed constant at the 

figure of Rs. 119 between 16th April, 1952, and 21st May, 1952. 

(2) On 12th May 1952, the agreement between Mugneeram Bangur an 
Kettlewell B^en & Co was entered iSto for purchasing the entire holding of the 
managing agency company in the managed company. 

ri\ rv o') r i A/Voir i os? 1 620 shares were acquired by the assessee from. 

, , (3) On 22nd M ^ y ’ ^ 95 ’ . ’ t e of Rs 186 per share. 50 more shares were 

Mugneeram Bangur and Co. at the rate oi „ were obviously 

acquired on 27th May 1952, a« Fs. 1M]» share ™ W hii 

acquired at a price which was very mucn U oR assessee 

prevailed only a day before they were purchased by the assessee. 

„ , r . cW „ t qi- en over by the assessee from Mugneeram Bangur 
and c£Y& company a. the rate of ^ 15 pe-hmn. 

(5) The profit and loss aooount for tte aHeKment ^ar 1954- ^ ^ 
ff£3X ta Tt ; r rofi,"s=s f wU had ton^ade ^cnrred on account 

of the other shares were also comparative y o assesses 

(6) The shares of Fort William Jute Co. Ltd., were purchased by the assessee 

by obtaining an overdraft from a bank. some ex t raord iuary features 

All the above facts and circumstance motives which entered into the 

lead to the irresistible conclusion that wh bought and sold in the ordinary 

acquisition of the shares, they were certainly t-ares. The answer to the question 
course of business of the assessee as a ae . assessee and it was rightly so- 

must, therefore, be in the negative and against the assessee 

returned by the High Court. 

The appeal fails and it is dismissed with costs. - dismisS ed- 

V.S. 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present: — J. C. Shah, Acting Chief Justice, V. Ramasnvami and A.N. Grover, JJ. 

Satyanarayan S. Mody ... Appellant * 

v. 

Controller of Estate Duty, Delhi and Rajasthan, New 

Delhi ... Respondent. 

Estate Duty Act {XXXIV of 1953), section 10 — Property deemed to pass on death 
— Gift of fixed deposit receipts taken in joint names of donor and donee — 
Rehewals after gift in joint names — Donor whether entirely excluded— Liability 
to estate duty. 

On 16th August, 1953. the deceased executed a deed of gift in favour of her 
minor grandson in respect of three fixed deposit receipts which were taken in 
the joint names of the deceased and her grandson and the gift was accepted on 
behalf of the minor by his father and natural guardian. On 17fh August. 1953, 
the deceased sent a copy of the declaration of gift to the bank and intimated that 
her grandson was the sole owner of the amounts and till he attained the age of 
majority the fixed deposit receipts should remain in the joint names as they then 
■stood. From time to time, the deceased presented the fixed deposit receipts for 
renewal when they matured and obtained fresh receipts in the joint names of 
herself and her grandson. On the death of the deceased, the Assistant Controller 
of Estate Duty held that possession and enjoyment of the giftedpropertywas not 
assumed by the donee to the entire exclusion of the donor and on that account 
the amounts of the fixed deposit receipts and interest thereon formed part of the 
estate of the deceased and was liable to estate duty. In appeal the Central Board 
of Revenue confirmed the order. The High Court, on a reference held that the 
am >unts were liable to estate duty. On appeal to the Supreme Court, 

Held, that the amounts were liable to be included in the estate of the deceased 
as property deemed to pass on death under section 10 of the Estate Duty Act, 1953. 

Srction 10 clearly means that if in respect of any property which is gifted, 
bona fide possession and enjoyment is not immediately assumed by the donee and 
thenceforward retained by him to the entire exclusion of the donor or of any 
benefit to him therein the property gifted shall not be excluded from the estate 
■subject to estate duty. 

Held on facts : the conduct of the deceased clearly indicates that she had no 
intention to part with control over the property; the fixed deposit receipts were 
obtained in joint names, and the deceased had authority to withdraw the amount 
from the bank, without consulting the guardian of her grandson. The fixed 
deposit receipts were renewed on several occasions even after the execution of the 
deed of gift in the joint names of the deceased and her grandson. The deceased 
alone presented the fixed deposit receipts for renewal. She could under the terms 
of the receipts receive the moneys to the entire exclusion of her grandson. In the 
circumstances, it cannot be held that bona fide possession and enjoyment of the 
property gifted was immediately assumed by the grandson and thenceforward 
retained by him to the entire exclusion of the deceased. The right retained by 
the deceased to have the receipts made out in her name jointly with her grandson 
and the power to recover the amount from the bank without the concurrence of 
her grandson clearly indicate that she was not excluded, but she had retained 
important benefits in herself in the fixed deposit receipts. 

Appeal from the Judgment and Order dated the 11th April, 1966. of the 

Rajasthan High Court in D. B. Civil Reference (Estate Duty Act) 16 of 1963.* 


* (C. A No. 438 of 1967). 

*(1966) 2 I.T.J. 307: (1967) 65 1.T.R. 84. 


31st July, 1969. 
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M. C. Chagla, Senior Advocate (D. B. Sharma and M. D. Bhargava, Advocates, 
with him), for Appellant. 

Jagdish Swarup, Solicitor-General of India (T. A. Ramachandran, R. N. 
Sachthey and B. D. Sharma, Advocates, with him), for Respondent. 

The Judgment of the Court was delivered by 

Shah, Acting C.J . — Purnabai widow of SagarmalMody held on 1st April, 1953, 
three deposit receipts of the aggregate face value of Rs. 6,26,724-14-0 with the State 
Bank of Bikaner. By her letter dated 22nd July, 1953, Purnabai informed the bank 
that she intended to make a gift of the amounts of two out of the three receipts to 
Suryakant, son of her adopted son Satyanarayana, and requested that the receipts 
be renewed for thiee months in the joint names of 

“ Purnabai Sagarmal Mods’ and/or Surya Kant S. Mods’ — payable to either or survivor.” 

and that the renewed fixed deposit receipts be sent to Satyanarayana at Bombay. 
Pursuant to this letter two fresh receipts were issued on 3rd August, 1953 for 
Rs. 5,00,000 and Rs. 45,793-4-0 . It appears that a receipt for Rs. 80,931-10-0 was 
previously obtained in the joint names of Purnabai and Suryakant on 4th July, 1953. 

On 16th August, 1953. Purnabai executed a deed of gift in favour of Surya- 
kant in respect of the three receipts containing the following recitals : 

“Out of natural love and affection I have towards the said Suryakant son of Satyanarayana I 
hand over to the said Satyanarayana as the father and natural guardian of the said Suryakant 
Fixed Deposit Receipts total for Rs. 6,26,724-14-0 * * * F. D. R No. 

222/8293. dated 3rd August, 1953 for Rs. 45,793-4-0 F D. R. No- 221/8292, dated 3rd August, 
1953 for Rs. 5,03,000 of the Bank of Bikaner Ltd., Jaipur and F. D. R. No. 11446, dated 4th 
July, 1953 for Rs. 80,931-10-0 of Bank of Bikaner Ltd-, Jhunjhunu in the name of Purnabai 
Sagarmal and Suryakant Satyanarayana Mody payable to either or survivor as and by way of gift 
to the said Suryakant on the 15th of August, 1953 and that the said Satyanarayana for and on 
behalf of and as the natural guardian of the said Suryakant accepted the said gift of 
Rs. 6,26,724-14-0 * * * * gifted by me as aforesaid.”. 

The gift deed contained a confirmation by Satyanarayana that he had accepted 
the gift for and bn behalf of and as natural guardian of Suryakant, “ to the intent 
and effect that the said Suiyakant shall be the absolute owner of the sum gifted.” 

On 17th August, 1953, Purnabai addressed a letter to the manager of the bank 
enclosing a copy of the declaration of gift and intimated that her grandson 
Suryakant was the sole owner of the amount of the two fixed deposit receipts and 
till Suryakant S. Mody attained the age of majority the receipts should remain in 
the joint names as they then stood. 

From time to time, Purnabai presented the receipts for renewal when they 
matured and obtained fresh receipts in the joint names of herself and Suryakant. 
On 25th August, 1955 the receipt for Rs. 80,931-10-0 was encashed and out of the 
amount of Rs. 86,732 realized, Rs. 5,000 were invested in the name of Suryakant 
in National Savings Certificates. The balance was also deposited alone with a 
firm in Bombay also in the name of Suryakant alone. The other two receipts were 
renewed in the joint names of Purnabai and Suryakant. 

After the death of Purnabai on 15th February, 1956, the two receipts were en- 
cashed by Suryakant. The Assistant Controller of Estate duty in proceedings for 
assessment of estate duty held inter alia that possession and enjoyment of the gifted 
property was not assumed by the donee to the entire exclusion of the donor, and on 
that account the amount of the two receipts and interest thereon formed part of 
the estate of Purnabai and was liable to estate duty. Regarding the third receipt 
for Rs. 80,931-10-0 the Assistant Controller observed that even though the earlier 
receipt was discharged on 25th August, 1955 i.e. within two years of the death of 
Purnabai and the amount was invested in the name of Suryakant, by virtue of the 
Estate Duty Act the amount held in the name of Suryakant alone, was for assess- 
ment of estate duty liable to be included in the estate of Purnabai. 

In appeal the Central Board of Revenue confirmed the order. The Board held 
that at all material times during the currency of the fixed deposit Purnabai had the 
SCJ— 27 
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right to receive the money from the bank by giving discharge for the same and that 
whenever the fixed deposit receipts matured during the lifetime of Purnabai, the 
receipts were, in fact, discharged by her alone and in the circumstances it could not 
be said that the property was held by the donee to the entire exclusion of the donor. 

The Board of Revenue referred the following question to the High Court of 
Rajasthan for opinion : 

“ Whether on the facts and in the circumstances of the case the sum of Rs. 6,85,193 was correctly 
included in the estate of the deceased as property deemed to pass on her death under section 10 oi 
the Estate Duty Act, 1953?" 

The High Court of Rajasthan answered the question in the affirmative. With 
certificate granted by the High Court this appeal has been preferied. 

The deposit receipts were renewed from time to time after 16th August, 1953, 
in the joint names of Purnabai and Suryakant. Till 25th August, 1955, under their 
terms the receipts could be encashed by either or the survivor. Even after Purnabai 
made a gift of the amount represented by the three receipts, she continued to obtain 
the receipts in the joint names, presumably with the object of not parting with con- 
trol over those receipts. 

Counsel for the appellant however contended that the fixed deposit receipts 
were held by Purnabai in her name as benamidar for Suiyakant. Counsel placed 
strong reliance upon the letters dated 22nd July, 1953, 17th August, 1953 and the 
terms of the deed of gift dated 16th August, 1953. By the letter dated 22nd July, 
1953 the manager of the bank was informed that in respect of two out of the three 
receipts Purnabai intended to make a gift and the manager was requested that the 
receipts be made in the joint names of Purnabai and Suryakant. It was expressly 
recited in the letter : 

“ I intend to gift the entire amount of the receipts to my grandson Mr. Suryakant S. Mody hence 
you are requested to prepare the receipts in joint names as under : 

Purnabai Sagarmall Mody and/or Suryakant S Mody payable to either or survivor.” 

The deed of gift also recites that Purnabai had made a gift of the amount of 
Rs. 6,26,724-14-0 represented by the previous receipts in favour of Suryakant, and 
that the gift was accepted by Satyanarayana on behalf of Suryakant. The letter 
17th August, 1953, recites that a copy of the deed of declaration of gift was sent to 
the bank for record and information and proceeds to state : 

“ Further I would like to state that now Suryakant S. Mody is the sole owner of the above fixed 
deposit receipts in question till Suryakant S. Mody attains majority the receipts should remain 
in joint names as it stands now.”' 

It is clear that Purnabai desired to make a gift of the amount represented by 
the previous deposit receipts and did in fact execute a deed of gift. The bank had 
notice of the gift deed. Counsel for the appellant contends that .Purnabai did every- 
thing possible to divert herself of her interest in the money held by her, in deposit 
with the bank, and retained no interest therein and that in obtaining renewal of the 
receipts in the joint names of herself and of Suryakant, she was merely a benamidar 
and in any event was acting on behalf of Surayakant. Counsel further contends that 
the bank having notice of the gift could not have parted with the money except only 
for the benefit of the minor and by obtaining renewal of the receipt in favour of the 
minor Suryakant and Purnabai, the latter retained no possession or enjoyment of 
the money represented by the receipts. Counsel invited our attention to a decision of 
the Madras High Court in Imperial Batik of India, Madras v. S. Krishnanmrthi and 
another \ in which Beasely, C. J. speaking for the Court observed that when a 
bank having notice that the administrators of the estate of the depositor intended to 
commit a breach of trust by seeking to invest monies contrary to express directions 
of the will paid out the money, the bank was liable to make good to the beneficiary 
the money deposited by the testator. In that case one Naidu had deposited a sum 
of money with the Imperial Bank of India in fixed deposit. Naidu died having 
bequeathed by his will the amount deposited to his son Krishnamurthi who was 


1. (1933) 65 M.L.J. 471 : A.I.R. 1933 Mad. 628. 
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then a minor. Naidu had appointed by his will two persons to be guardians of 
Krishnamurthi with authority to receive the amount in fixed deposit with the 
Imperial Bank and to apply the same for the maintenance and education of 
Krishnamurthi. The guardians obtained from the High Court of Madras grant of 
letters of administration with copy of the will annexed. After the death of one of 
the guardians the surviving guardian withdrew the money from the bank on the pre- 
text that he wanted to invest it on more advantageous terms in house property or 
some other form of investment and misappropriated it. On attaining the age of 
majority Krishnamurthi sued the bank. It was held by the High Court that the 
bank knowing of the trust created by the will had parted with and delivered the 
amount deposited to the administator who intended to co mmi t a breach of the trust. 
The learned Chief Jusice quoted a passage from Hart’s Laws of Banking (End. 3) 
at page 159 that “ A banker who receives into his possession moneys of which his 
customer to his knowledge became the owner in a fiduciary character, contiacts the 
duty and to part with them at the mandate of his customer for purposes which are 
inconsistent with the customer’s fiduciary character and duty,” and upheld the 
claim of Krishnamurthi. 

It is unnecessary to consider whether in the present case the investment was 
made by renewal of fixed deposit receipts after 16th August, 1953, for a purpose which 
the bank knew was inconsistent with Pumabai’s fiduciary character and duty. We 
are not concerned in this case to decide whether the bank could have refused to pay 
the amount of the renewed deposit receipts if demanded by Pumabai. Whether the 
amount of deposit receipts was h'able to estate duty must be determined on the true 
effect of section 10 of the Estate Duty Act 34 of 1953. Section 10 of that Act pro- 
vides : 

“ Property taken under any gift, whenever made, shall be deemed to pass on the donor’s death 
to the extent that bona fide possession and enjoyment of it was not immediately assumed by the 
donee and thenceforward retained to the entire exclusion of the donor or of any benefit to him by 
contract or otherwise : 

Provided that the property shall not be deemed to pass by reason only that it was not, as from 
the date of the gift, exclusively retained as aforesaid, if by means of the surrender of the reserved 
benefit or otherwise, i t is subsequently enjoyed to the entire exclusion of the donor or of any benefit 
to him for at least two years before the death. Provided ” 

The phraseology of the section is somewhat involved. The purport of the sec- 
tion is however, clear. The section clearly means that if in respect of any property 
which is gifted, bona fide possession and enjoyment is not immediately assumed by 
the donee and thenceforward retained by him to the entire exclusion of the donor or 
of any benefit to him therein the property gifted shall not be excluded from the estate 
subject to estate duty. 

The question which must be determined therefore is whether in the present case 
the donee did under the deed of gift immediately assume bona fide possession and 
enjoyment of the fixed deposit receipts gifted to him, and thenceforward retained the 
same to the entire exclusion of Purnabai or of any benefit arising to her by contract 
or otherwise. The conduct of Pumabai clearly indicates that she had no intention 
to part with control over the property ; the deposit receipts were obtained in joint 
names, and Purnbai had authority to withdraw the amount from the bank, without 
consulting the guardian of Suryakant. The deposit receipts were renewed on 
several occasions even after the execution of the deed of gift in the joint names of 
Pumabai and Suryakant. Pumabai alone presented the fixed deposit receipts for 
renewal. She could under the terms of the receipts receive the moneys to the entire 
exclusion of Suryakant. We are unable to hold, in the circumstances, that bona 
fide possession anc enjoyment of the property gifted was immediately assumed by 
Suryakant and thenceforward retained by him to the entire exclusion of Pumabai. 
The right retained by Pumabai to have the receipts made out in her name jointly 
with Suryakant and the power to recover the amount from the bank without the con- 
currence of Suryakant clearly indicate that she was not excluded, but she had 
retained important benefits in herself in the fixed deposit receipts. " 

It is true that the third receipt was encashed during the life time of Purnabai and 
the amount was invested in the name of Suryakant alone. But the encashment and 
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reinvestment were within two years of the death of Purnabai and the amounts so 
reinvested were liable to bo included in the estate of Purnabai. 

The argument that fixed deposit receipts had remained exclusively in the posses- 
sion of Satyanarayana as guardian of Suryakant and they were obtained by him 
from Purnabai for the purpose of renewal is not supported by any evidence . There 
is also no evidence that in obtaining the receipts in the joint names Purnabai acted 
as a guardian of Suryakant nor that she was a benamidar of Suryakant. We are of 
the view that the High Court was right in answering the question against the 
appellant. 

The appeal fails and is dismissed with costs. 

T. K. K. Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present: — J. C. Shah and G. K. Mitter, JJ. 

Income-tax Officer Special Investigation Circlc-B, Meerut ... Appellant* 

v. 

M/s. Seth Brothers and Others etc. ... Respondents. 

Income-tax Act ( XLIII of 1961), section 132 (as amended in 1965) — Search and 
seizure — Scope of powers — Warrant of authorisation — Whether should specify 
particidars of documents and books of account — Large number of documents 
seized — Some documents found not relevant — Whether vitiates search and 
seizure — Books of account and other documents in respect of other business 
carried on by partners of assessee-ftrm — Whether' relevant — Whether can be 
seized — Failure to place identification marks on documents — Effect of— Presence 
of police officers during search — Effect of. 

Constitution of India (1950), Article 226 — Writ Jurisdiction — Search and seizure 
under Income-tax Act— Scope of power of High Court. 

On 14th March, 1963, the Income-tax Officer, Meerut, issued a notice under 
section 148 of the Income-tax Act, 1961, intimating the respondents that there was 
reason to believe that their income chargeable to tax had escaped assessment and 
it was proposed to reassess this income for the assessment year 1954-55. In res- 
ponse to the notice a return was filed under protest. In the meantime informa- 
tion was received by the Income-tax Commissioner, U.P., that the respondents 
were maintaining “ duplicate records ” and were evading assessment of their true 
income and that it was necessary to seize the records which may be found in the 
premises in which the respondents carried on the business. The Commissioner 
issued an order authorising two Income-tax Officers to search the premises and 
seize books and documents -which would be relevant, or useful for purposes of 
reassessment proceedings. The Income-tax Officers conducted the search and 
seized a number of books and documents. The respondents filed a petition in the 
High Court to quash the proceedings and the High Court held that the action of 
the Commissioner and the Income-tax Officers who purported to act in pursuance 
of the letters of authorisation was mala fide and quashed the proceedings. On 
appeal to the Supreme Court, 

Held, that the decision of the High Court cannot be accepted as correct. 

Since by the exercise of the power under section 132 of the Income-tax, Act, 1961 
a serious invasion is made upon the rights, privacy and freedom of the taxpayer, 
the power must be exercised strictly in accordance with the law and only for the 
purposes for which the law authorises it to be exercised. If the action of the 
officer issuing the authorization, or of the designated officer is challenged the 
officer concerned must satisfy the Court about the regularity of hi s action. If the 
action is maliciously taken or power under the scc'ion is exercised for a collateral 


* C-As. Nos. 700 to 703 of 1965. 
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purpose, it is liable to be struck down by the Court . If the conditions for exer- 
cise of the power are not satisfied the proceeding is liable to be quashed. But 
where power is exercised bona fide, and in futherance of the statutory duties of the 
tax officers any error of judgment on the part of the officer will not vitiate the 
exercise of the power. 

Where the Commissioner entertains the requisite belief and for reasons recorded 
by him authorises a designated officer to enter and search premises for books of 
account and documents relevant to or useful for any proceeding under the Act, 
the Court in a petition by an aggrieved person cannot be asked to substitute its own 
opinion whether an order authorising search should have been issued. Again, 
any irregularity in the course of entry, search and seizure committed by the officer 
acting in pursuance of the authorisation will not be sufficient to vitiate the action 
taken, provided the officer has in executing the authorisation acted bona fide. 

The Act and the Rules do not require that the warrant of authorisation should 
specify the particulars of documents and books of account : a general authorisa- 
tion to search for and seize documents and books of account relevant to or useful 
for any proceeding complies with the requirements of the Act and the Rules. 
It is for the officer making the search to exercise his judgment and seize or not to 
seize any documents or books of account. An error committed by the officer in 
seizing documents which may ultimately be found not to be useful for or relevant 
to the proceeding under the Act will not be itself vitiate the search, nor will it entitle 
the aggrieved -person to an omnibus order releasing all documents seized. 

The aggrieved party may move a competent Court for an order releasing the 
documents seized. In such a proceeding the officer v’ho has made the search will 
be called upon to prove how the documents seized are likely to be useful for or 
relevant to a proceeding under the Act. If he is unable to do so, the Court may 
order that those documents be released. 

The circumstance that a large number of documents have been seized is not a 
ground for holding that all documents seized are irrelevant or the action of the 
officer is mala fide. 

Section 132 of the Income-tax Act does not require specific mention by descrip- 
tion of each particular documents which has to be discovered on search : it is for 
the officer who is conducting the search to decide whether a particular document 
found on search is relevant for the purpose or not. 

The mere fact that it may ultimately be found that some document seized was 
not directly relevant to any proceeding under the Act or that another. officer with 
more information at his disposal may have come to a different conclusion will not 
be a ground for setting aside the order and the proceeding for search and seizure. 

Tht books of account and other documents in respect of other business carried 
on by the partners of the firm of the assessees would certainly be relevant because 
they would tend to show inter-relation between the dealing and supply materials 
having a bearing on the case of evasion of income-tax by the firm. The fact that the 
Income-tax Officers made a search for and seized the books of account and 
documents in relation to business carried on in the names of other firms and 
companies will not make the search and seizure illegal. 

In the absence of 3ny thing to show that the documents were either replaced or 
tampered with, failure to place identification marks will not by itself supply a 
ground for holding that the search was mala fide. A delay of two. months in 
issuing a notice calling for explanation is also not a ground for holding that the 
action was taken for a collateral purpose. 

By the express temu of the Act and the Rules the Income tax Officer may obtain 
the assistance of a police officer. By sub section (13) of section 132 the provisions 
of the Code of Criminal Procedure, 189S, relating to searches apply, so far as may 
be, to searches under section 132. Thereby it is only intended that the officer 
concerned shall issue the necessary warrant, keep present respectable persons of 
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the locality to witness the search, and generally carry out the search in the manner 
provided by the Code of Criminal Piocedure. But sub-section (2) of section 132 
does not imply that the limitations prescribed by section 165 of the Code of Crimi- 
nal Procedure are also incorporated therein. 

In appropriate cases a writ-petition may he challenging the validity of the action 
on the ground of absence of power or on a plea that proceedings were taken 
maliciously or for a collateral purpose. But normally the High Court in such a 
case does not proceed to determine merely on affidavits important issues of fact 
especially where serious allegations of improper conduct are made against public 
servants. 

Held on fa'ts : — It cannot be held on the evidence that in keeping police officers 
present at the time of the search in the house of influential businessmen to ensure 
the protection of the officers and the record, excessive force was used. 

Appeals by Special Leave from the Judgment and Order dated the 27th March, 

1964, of the Allahabad High Court in Civil Misc. Writs Nos. 3302, 3380, 33S1 and 
3382 of 1963.* 

Sukumar Mitra , Senior Advocate (S. K. Aiyur, R. H. Dhebar and B. D. Sliarma 
Advocates, with him) for Appellant (In all the Apprals). 

M.C. Chagla and S. C. Manchanda, Senior Advocates (P. N. Pachauri, P. N. 
Duda and D. N. Mukherjee, Advocates, with them) for Respondent No. 1 (In C.A. 
No. 700 of 1965). 

S. C. Manchanda, Senior Advocate (P. N. Pachauri, P. N. Duda and 
D. N. Mukherjee, Advocates, with him) for Respondent No. 1 (In C.A. No. 701 of 

1965. ) 

S.C. Manchanda (P. N. Pachauri, S. M. Jain and B. P. Maheshwari, Advo- 
cates, with him) for Respondent No. 1 (In C. As. Nos. 702 and 703 of 1965). 

The Judgment of the Court was delivered by 

Shah, J. — M/s. Seth Brothers run a flour mill in the name and style of “ Imperial 
Flour Mills.” From 1st April, 1953 to March, 1956 the business was carried on 
by M/s, Seth Brothers, of which the partners weieBaikunth Nath and Vishwa Nath. 
Between March 1956 and 31st March, 1957 the business was carried on by Baikvnth 
Nath. Vishwa Nath, Dr. Manmohan Nath- Mrs. Rama Rahi and Mrs. Srnhila Devi. 
On 7th April. 1957 Mrs. Prem Lata was admitt> d as a partner. The partners were 
engaged in carrying on other businesses in the names of Seth Brothers (Private) 
Ltd., Nath Brothers (Private) Ltd., and Meerut Cold Storage and General Mills. 

The owmrs of the business were, year after year, assessed to' income-tax in 
respect of the income arising in the course of tne business. On 14th March- 1963 
the Income-tax Officer, Meerut, issued a notice under section 148 of the Income-tax 
Act, 1961, intimating M/s. Seth Brothers that there wa» reason to believe that their 
income chargeable to tax h,.d escaped assessment and it was proposed to re-assess 
this income for the assessment year 1954-55. In response to the notice Baikunth 
Nath and Vishwa Nath filed a return under protest. In the meantime information 
was received by the Income-tax Commissioner, U.P., that M/s. Seth Brothers were 
maintaining “ duplicate records” and were evading assessment of their true income 
and that it was necessary to seize the records which may be foundat “Shanti Niketan”, 
Meerut in which M/s. Seth Brothers carried on the business of Imperial Flour Mill 
and other businesses. The Commissioner of Income-tax, U.P., on 29th May, 1963 
drew up a memorandum that on a report of the Jncomc-tax Officer, D-Ward, Meerut, 
requesting for authorisation under section 132 of the Income-tax Act. 1961, to enter 
and search the premises of M/s Seth Brothers, he was satified about the need for the 
issue of the authorisation. The Commissioner also issued an order in Form 45 
prescribed under Rule 112 of the Income-tax Rules, 1962, authorising two Income-tax 
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Officers— R. R. Agarwal and R. Kapoor — to enter the premises known as “Shanti 
Niketan ”, at Meerut and to search for and seize such books and documents as may 
be considered relevant or useful for the purpose of the proceeding of reassessment, 
and to place identification marks thereon and to convey them to the Income-tax 
Office. 

On the 7 and 8 of June, 1963 the premises described in the order were searched 
and account books and certain documents found therein were seized and were carried 
to the Income-tax Office. M/s. Seth Brothers then moved a petition in the High Court 
of Allahabad for an order quashing the proceedings of the Income-tax Authorities. 
Petitions were also filed by Nath Brothers (Private) Ltd., Seth Brothers (Private) 
Ltd., and Seth Brothers, Meerut, for the same relief. By these petitions they claimed 
writs of certiorari quashing the letters authorising search of the premises at Shanti 
Niketan, and writs of mandamus directing the Income-tax Officer to return all the 
books, papers and articles seized during the search and for writs of prohibition res- 
training the Income-tax Department from using any information gathered as a result 
of the search. It was submitted by the petitioners that K. L. Ananda, Income-tax 
Officer, and Satya Prakash an “ex-employee” of M/s. Seth Brothers had given false 
information to the Deputy Director of Inspection with a view to blackmail the part- 
ners of M/s. Seth Brothers, and that the order of search was made by the Commis- 
sioner of Income-tax at the direction of the Deputy Directors of Inspection, that the 
action of the Income-tax Officer in searching the premises and in seizing the books 
of account was malicious and that in any event section 1 32 of the Income-tax Act 
1961, and the rules framed thereunder, were violative of the fundamental freedoms, 
guaranteed by Arts. 14, 19 (1) (/) and (g) and 31 of the Constitution. 

Affidavits were filed on behalf of M/s. Seth Brothers. It was affirmed that 
“ the so-called duplicate records” seized by the Income-tax Officer were copies of the 
books of account and that action had been taken by the Commissioner of Income-tax, 
not on his own initiative but at the behest of the Directorate of Inspection. In reply 
to the contentions raised by the assessees several affidavits sworn by Officers of the 
Income-tax Department were filed. The Commissioner of Income-tax stated in 
his affidavit that before issuing letters of authorisation and the warrant of search he 
was satisfied that it was necessary to take action under section 132 of the Indian 
Income-tax Act, 1961, and that the letters of authorisation were not issued at the 
direction of the Directorate of Inspection. The Income-tax Officers stated that in 
consequence of the search a large number of “ duplicate account books and records” 
maintained by M/s. Seth Brothers were recovered that the search was carried out 
according to law and in the presence of two of the partners of the firm and their 
advocates, that all the documents seized were relevant for the purpose of reassessment, 
that there was close connection between the different business activities of the partners 
of M/s. Seth Brothers and that all the documents which were seized were in relation 
to those activities. The Deputy Director of Inspection in his affidavit stated that he 
did not give any direction to the Commissioner to issue authorisation for search 
and seizure. 

The High Court of Allahabad held on a consideration of the averments made 
in the affidavits filed on behalf of M/s. Seth Brothers and the Revenue that “there was 
reason to believe ” that instructions were issued by the Directorate of Inspection for a 
general raid and seizure of all account books and papers which may be found at the 
premises of the firm ; that some out of the documents seized by the Income-tax 
Officers were irrelevant for the purpose of any proceeding under the Act ; that besides 
the documents belonging to M/s. Seth Brothers the Income-tax Officers seized docu- 
ments relating to the transactions of the allied concerns ; that marks of identification 
were not placed on certain documents. at the time they were seized ; that the docu- 
ments seized were detained by the Income-tax Officer for more than two months ; 
and that the police force employed during the raid was excessive. The High Court 
concluded : — 

“ It is tru; that there was no til-wiil between the * * * (partners 

of Seth Brothers) on oncside and respondent Nos 1,3 and 4 (Contnussionrsof Incomc*tax, U P • 
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and Punjab and Income-tax Officer, Special Investigation Circle-A, Meerut) on the other sice- But 
the extent of the seizure was far beyond the limits of section 132 of the Act. The action was mala 
fide in the sense that, there was abuse of power conferred on Income-tax Officers by section 132 of 
the Act- The act being malafidz, the proceedings should be quashed by this Court by issuing a 
writ of mandamus 

The Income-tax Officers, S. L Circle, has appealed to this Court with Special 
Leave. 

Section 132 as originally enacted by Act 43 of 1961 was substituted by a modified 
provision by the Finance Act of 1964 which in its turn was replaced by section 1 of 
the Income-tax (Amendment) Act, 1965. By section 8 of that Act it was provided 

inter alia, that any search of a building or place b}' an Income-tax Officer 

purported to have been made in pursuance of sub-section (1) of section 132 of the 
principal Act shall be deemed to have been made in accordancewith the provisions 
of that sub-section as amended by the Act of 1965 as if those provisions were in 

force on the day the search was made The relevant part of section 132 as 

substituted by Ihe Income-tax (Amendment) Act, 1965 may, therefore, be set out : 

“132. Search and seizure.— { 1) Where the Director of Inspection or the Commissioner, in 
consequence of information in his possession, has reason to believe that — 

(a) any person to whom a summons under sub-section (1) of section 37 of the Indian Inccme- 
taxAct, 1922 (XT of 1922). or under sub-section (I) of section I3J of this Act. or a notice under sub- 
section (4) of section 22 of the Indian Tncome-fax Act, 1922. or under sub-secticn (1) of section 142 
of this Act was issued to produce, or cause to be produced, any becks of account or other docu- 
ments has omitted or failed to produce, or cause to be produced, such books of account or other docu- 
ments as required by such summons or notice, or 

(b) any person to whom a summons or notice as aforesaid has been or might be issued will 
not, or would not, produce or cause to be produced, any bocks of account or other documents which 
w-ill be useful for, or relevant to, any proceeding under the Indian Inccme-tax Act, 1922 (XI of 
1922), or under thisAct, or 

( c ) any person is in possession of any money, bullion, jewellery or other valuable article or 
thing and such money, bullion, jewellery a or other valuable-article or thing represents either wholly 
or partly i ncome or property which has not been disclosed for the purposes of the Indian Inccme-tax 
Act, 1922 (XI of 1922), or this Act (hereinafter in this section referred to as the undisclosed inceme 

or property), 

he may authorise any "Deputy Director of Inspection, Inspecting Assistant Commissioner, Assistant 
D'rector of Inspection or Income-tax Officer (hereinafter referred to as the authorised 
officer) to — 

(1) enter and search any building or place where he has reason to suspect that such beck 
of account, other documents, money, bullion, jewelery or other -valuable article or thirg are kept ; 

_ (ii) break open the lock of any door. box. locker, safe, almirah or other receptacle for 
exercising the pavers conferred by clause (i) where the keys thereof are not available ; 

TH) seize any such books of account, other documents, money, bullion, jewellery or other 
valuable article or thing found as a result of such search ; 

(iv) place marks of identification on any books of account or other documents, or make or 
cause to be made extracts or copies therefrom : 

(v) make a note or an inventory of any such money, bullion, jewellery’ or other valuable article 
or thing. 

(2) The authorised officer may requisition the services of any police efficer cr of any officer 
of the Central Government or of both, to assist him for all or any of the purposes specified in sub- 
section (1) and it shall be the duty of every such officer to comply with such requisition- 
ed) The authorised officer may, where it is not practicable to seize any such books of account, 

other document, money, buljion, jewellery or other valuable article cr thing, sene an erder on 
the owner or the person who is in immediate possession or control thereof thal he shall net remove, 
part with °r otherwise deal with it except with the previous permission of such officer and such 
officer may take such steps as may be necessary for ensuring compliance with this sub-section. 

* * * * 

, The books of account or other documents seized under sub-section (I)shallnot berctaincd 

b.v the authorised officer for a period exceeding one hundred and eighty days from the date of the 
seizure unless _the reasons for retaining the same are recorded by himin -writing and the approval 
ol the Commissioner for such retention is obtained! 

Provided * * 



Vi I.T.O. v. SETH BROTHERS (Shah, /.). 217 

(13) The provisions of the Code of Criminal Procedure, 1898 (V of 1898), relating to searches 
and seisure shall apply, so far as may be, to searches and seizure under sub-secticn (1).” 

The Central Board of Direct Taxes has, in exercise of the power conferred by 
section 295 (1) of the Act, framed, rule 112 prescribing the procedure to be followed 
by the Commissioner and the authorised officers. 

The Commissioner or the Director of Inspection may after recording reasons 
order a search of premises, if he has reason to believe that one or more of the condi- 
tions in section 132 (1) exist. The order is in the form of an authorization in favour 
of a subordinate departmental officer authorising him to enter and search any building 
or place specified in the order, and to exercise the powers and perform the functions 
mentioned in section 132 (1). The officer so authorised may enter any building or 
place and make a search where he has reason to believe that any books of account or 
other documents which in his opinion will be useful for, or relevant to, any proceeding 
under the Act, may be found. The officer making a search may seize any books 
of account or other documents and place marks of identification on any such books 
of account or other documents, make or cause to be made extracts or copies therefrom 
and may make an inventory of any articles or things found in the course of any search 
"which in his opinion will be useful for, or relevant to any proceeding under the Act 
and remove them to the Income-tax Office or prohibit the person in possession 
from removing them. He may also examine on oath any person in possession of or 
control of any books of account or documents or assets. 

The section does not confer any arbitrary authority upon the Revenue Officers. 
The Commissioner or the Director of Inspection must have, in consequence of in- 
formation, reason to believe that the statutory conditions for the exercise of the power 
to order search exist. He must record reasons for the belief and he must issue an 
authorization in favour of a designated officer to search the premises and exercise 
the power set out therein. The condition for entry into and making search of any 
building or place is the reason to believe that any books of account or other docu- 
ments which will be useful for, or relevant to, any proceeding under the Act may be 
found. If the officer has reason to beb'eve that any book, of account or other docu- 
ments would be useful for, or relevant to, any proceedings under the Act he is 
authorised by law to seize those books of account or other documents and to place 
marks of identification therein, to make extracts or copies therefrom and also to 
make a note or an inventory of any articles or other things found in the course of 
the search. Since by the exercise of the power a serious invasion is made upon the 
rights, privacy and freedom of the taxpayer, the power must be exercised strictly 
in accordance with the law and only for the purposes for which the law authorizes 
it to be exercised. If the action of the officer issuing the authorization, or of the 
designated officer is challenged the officer concerned must satisfy the Court about 
the regularity of his action. If the action is maliciously taken or power under the 
section is exercised foi a collateral purpose, it is liable to bestruck down by the Court. 

If the conditions for exercise of the power are not satisfied the proceeding is liable to 
be quashed. But where power is exercised bona fide and in furthereance of the sta- 
tutory duties of the tax officers any error of judgment on the part of the officers 
will not vitiate the exercise of the power. Where the Commissioner entertains the 
requisite belief and for reasons recorded by him authoritises a designated officer 
to enter and search premises for books of account and documents relevant to or 
useful for any proceeding under the Act, the Court in a petition by an aggrieved 
person cannot be asked to substitute its own opinion whether an order authorising 
search should have been issued. Again, any irregularity in the course of entry, search 
and seizure committed by the officer acting in pursuance of the authorisation will 
not be sufficient to vitiate the action taken, provided the officer has in executing 
the authorisation acted bona fide. 

The Act and the Rules do not require that the warrant of authorisation should 
specify the particulars of documents and books of account: A general authorisation 
to search for and seize documents and books of account relevant to or useful for any 
proceeding complies with the requirements of the Act and the Rules. It is for the 
s c J— 28 
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officer making the search to exercise his judgment and seize or not to seize any 
ments or books of account. An error committed by the officer in seizing do 
which may ultimately be found not to be useful for or relevant to the P r . oc ^ding 
the Act will not by itself vitiate the search, nor will it entitle the aggrie\cd p 
an omnibus order releasing all documents seized. 

The aggrieved party may undoubtedly move a competent Court for an 
releasing the documents' seized. In such a proceeding the officer .who to 
the search will be called upon to prove how the documents seized are l k y 
for or relevant to a proceeding under the Act. If he is unable to do so.theCourt 
may order that those documents be released. But the circumstance 
number of documents have been seized is not a ground for holdmg tli ^ 0 f 
seized are irrelevant or the action of the officer is mala fide. By the p jj ce 

the Act and the Pules the Income-tax Officer may obtain the assistance of P^ 1 
officer. By sub-section (13) of section 132 the provisions of the i Code ol ^ s 
Procedure, 1898, relating to searches apply, so for as may be, to searches un 
tion 132. Thereby it is only intended that the officer concerned shall i searc h, 
sary warrant, keep present respectable persons of the locality to wi Criminal 

and generally cariy out the search in the manner provided by the L. limitat j ons 
Procedure. But sub-section (2) of section 132 does not imply th- .- ncorp orated 
prescribed by section 165 of the Code of Criminal Procedme are 
therein. , 

In Income-tax Officer , A- Ward, Agra , and others v. Firm 
and another \ it was observed that the issue of a search warrant by th . . ^ t0 
is not a judicial oi a quasi-judicial act and even if the Commissioner ^ conse . 
issue a warrant only when in fact there is information in his pross su bject 

quence of which he may form the necessary belief, the matter is not £ specific 
to scrutiny by the Court. Section 132 of the Income-tax Act does n 5 vere d on 
mention by description of each particular document which has to parti- 

search; it is for the officer who is conducting the search to decide wh stat( ! me nt 
cular document found on search is relevant for the purpose or no . - jjie 

of the law, in our judgment, accurately states the true of effect sec directly 

mere fact that it may ultimately be found that some document seizca jnforma- 

relevant to any proceeding under the Act or that another officer wi h n( j for 

tion at his disposal may have come to a different conclusion will no L 
setting aside the order and the proceeding for search and seizure. 

* Hi a h Court, 

The authorisation issued by the Commissioner was, in the view oi o tQ 
open to challenge on the ground that the Commissioner did not app ? t0 j 5 sue 
the existence of circumstances which justified the exercise of the P rem j se s was 
authorisation. The action of the Income-tax Officers who searched^ P rre ] cV ant to 
quashed on the ground that they seized some documents which we . • n (j ia t the 
the process of re-assessment. In our judgment, in reaching their co1 ' (g 0 prt 

the Commissioner acted at the behest of the Director of Inspection, 0 fJd/s.Seth 
ignored important evidence on the record. It was averred in the pcti i 
Brothers that : — . K L x a nca 

(561 “ It appears that the Deputy Director of Inspection at the i nstigation of Shri^ a raid fer 
and Sri Satya Prakash, without making any enquiries or having any ’ maten > t 

search and seizure of all the account books and papers, which could be loun co me-tax» 

(57) “That, according to such directions of the Directorate, the Commissioner o^ f aVO ur of 
UP Lucknow, was made to issue authorisations under section civilLir.es, Meerut, 

opposite Parties Nos 3 and 4 to search out the premises of* Shanti Nifcetan - . t ], er clrom 

and to seize the account books, documents and papers, which could be rcco *>• 

* » * * * filed 

The High Court observed that even though a number of petition was 
by the Income-tax Authorities, no reference to paragraph 56 of the 
made and the “ only affidavit filed by Shri A. L. Jha, Commissioner oi 


1. (1968) 70 I-T.R- 293- 
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was vague in the extreme”. The allegation in paragraphs 56 and 57 of 

made on definite allegation that the Commissioner of ^°^fe^o?rMU!hed in 

of the Deputy Director of Inspection ai^ not 

SS tfat^contentT ofpamgraph 57 were true on mfornuUmn received 

Officer authorised to conduct the search) in h t5r nf Tncom?tax U P Lucknow, 
authorisation was issued to him by the Commiss submitted by the deponent, 

after the Commissioner had been satisfied on the report submitted by me p 

The Commissioner of Income-tax, Mr. Director of 

letters of authorisation were issued under ■ ■ a]so sta ted that in respect 

Inspection or anybody connected with D . ' brought to him by the 

of the case of M/s. Seth Brothers some mf rt made to him by Mr. R. R. 

Directorate and that information corrobar P those materials he was 

Agarwal and that after taking into co ‘ Brothers “ was called for ” and 
satisfied that a search of the premises of M/s ; Seth Brothers 
that he issued the impugned letters of authorisation. 

Mr. R.V. Ramaswamy, Deputy pSfcfofU 

paragraph 6 of his affidavit denied that the raid o. scared oi i 

Seth Brothers was ordered by him. , , rirc]e who 

The affidavit of R- Kapur, Income-tax Office^ Jpec.aMn^ jM ^ &]&o 

was authorised by the Commissioner o ormat j on was received by Mr. R. R- 
relevant. Mr. Kapur averred that so M / s _ Seth Brothers and its partners 

Agarwai from which it appeared tha h- of accounts ” and by suppressing 

were “ evading tax by maintaining dup ' nt . that Mr. r. R. Agarwal made 

relevant documents and papers from th op ’ Jeters of authorisation in order 

written request to the Commissioner of , Inc ^ e .;* a 7 a f ^ T n p U rsuance thereof on 29th 
to carry out the search of the letters, two 

May, 1963 the Commissioner f of the deponent authorising them 

m favour of Mr. R. R- Agarwal and one authorisation letters, 

to carry out the search m accordance with the terms oi mo 

In this state of the record we are the dircc- 

lctters of authorisation were issued by the • Comm ° ttent j on of the Court was 

tion of the Director of Inspection (Investigation) lhe utem he officers 

presumably not invited to the relevant paragraphs ot the 

It is true that a large number of documents 5 the question whether 

M/s. Seth Brothers but that has by itsdf no d,rect^^S c er in making a search 
the Income-tax Officer acted mala fide. If other documents useful for, or 

had reason to believe that any books of accoun . make a searc h for 

relevant to, any proceeding under the Act may be found, maps D f the 

and seize those books of account and by 

only be those which directly related to the business carried on m the name ot m/s. 
Seth Brothers has, in our judgment, no substance. The books of nccouffi ^dmher 
documents in respect of other business curried on by the partn >. f h 
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assessees would certainly be relevant because they would tend to show interrelation 
between the dealings and supply materials having a bearing on the case of 
evasion of income-tax by the firm. We are unable to hold that because the Income- 
tax Officer made a search for and seized the books of account and documents in 
relation to business carried on in the names of other firms and companies, the 
search and seizure were illegal. 

It is also said that marks of identification were not placed on several documents. 
Assuming that this allegation is true, in the absence of anything to show that the 
documents were either replaced or tampered with, that irregularity will not by itself 
supply a ground for holding that the search was mala fide. A delay of two months 
in issuing a notice calling for explanation is also not a ground for holding that the 
action was taken for a collateral purpose. 

It is not disputed that assistance of the police may be obtained in the course of 
a search. The High Court has, however, found that the police force employed was 
excessive. But we arc unable to hold that on the evidence, in keeping police officers 
present at the time of the search in the house of influential businessmen to ensure 
the protection of the officers and the record, excessive force was used. 

We accordingly see no good grounds to accept the finding recorded by the High 
Court that the manner in which the search and seizure were conducted “ left no room 
for doubt that the Income-tax Officer did not apply his mind and formed no opinion 
regarding the relevancy or usefulness of the account books and documents for any 
proceedings under the Income-tax Act”. The High Court accepted that the correctness 
of the opinion actually formed by the Income-tax Officer was not open to 
scrutiny in a writ petition, but in their view no opinion was in fact formed by the 
Officer and the search and seizure of documents, and books of account must on that 
account be held as made in excess of the powers conferred upon the Income-tax Officer 
and mala fide. For these observations we find no warrant . The Income-tax Officers 
concerned have sworn by their affidavits that they did in fact form the requisite 
opinion under section 132 of the Act and the other evidence and the circumstances 
do not justify us in discarding that assertion. 

These proceedings were brought before the High Court by way of a writ petition 
under Article 226 of the Constitution before any investigation was made by the 
Income-tax Officer pursuance to the action taken by them. In appropriate cases a 
writ petition may lie challenging the validity of the action on the ground of absence 
of power or on a plea that proceedings were taken maliciously or for a collateral pur- 
pose. But normally the High Court in such a case does not proceed to determine 
merely on affidavit important issues of fact especially where serious allegations of 
improper conduct are made against public servants. The Income-tax Officers who con- 
ducted the search asserted that they acted in good faith in discharge of official duties 
and not for any collateral purpose. The Commissioner of Income-tax also denied 
that he acted at the direction of the Deputy Director of Inspection and that case was 
supported by the Deputy Director of Inspection. If the learned Judges of the High 
Court were of the view that the question was one in respect of which an investigation 
should be made in a petition for the issue of a writ, they should have directed 
evidence to be taken viva voce. The High Court could not, on the assertions by the 
partners of the firm which were denied by the Income-tax Officer, infer that the 
premises of M/s. Seth Brothers were searched and documents were seized for a 
collateral purpose, merely from the fact that many documents were seized or that 
some of the documents seized marks of identification were not put or that the docu- 
ments belonging to the “ sister concerns ’ ’ of the “Imperial Flour Mills ” were seized. 

In our view the decision of the High Court that the action of the Commissioner 
of Income-tax, U.P. and the Income-tax Officers who purported to act in pursuance 
of the letters of authorisation was mala fide, cannot be accepted as correct. 

Counsel for M/s. Seth Brothers contended that opportunity may be given to 
the assessees to lead evidence viva voce to prove that the revenue officers acted for a 
collateral purpose. We do not entertain this request since we propose to remand the 
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case to the High Court to decide ^questions which have not been decided. The 
applicants, if so advised, may move the High Court for leave to lead evidence. It is 
for the High Court to decide whether at this stage after nearly six years leave to 
examine witnesses should be granted. 

The order passed by the High Court is set aside and the proceeding is remanded 
to the High Court. The High Court will deal with and dispose of the proceeding 
according to law. We may observe that Counsel for the Income-tax Officer did not 
invite us to decide the question of the vires of section 132 of the Income-tax Act on 
which the High Court has expressed no opinion. M/s. Seth Brothers and the other 
petitioners in the High Court will pay the costs of these appeals in this Court. There 
will be one hearing fee. Costs in the High Court will be costs in the petitions. 

T.K.K. Order set aside ; case remanded. 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present:— J. C. Shah, Acting Chief Justice , V. Ramaswami and A. N. Grover JJ. 

Juggilal Kamlapat, Kanpur ••• Appellant * 

v. 

Commissioner of Income-tax, U. P. Respondent. 

Income-tax Act (XI of 1922 ) — Adventure in the nature of trade — Shares — Purchase 

and sale by assessee — Dealer or investor — Mixed question of law and fact. 

The departmental authorities, the Tribunal in appeal and the High Court in 
reference held that the surplus realised by the assessee by the sale of certain shares 
was revenue income liable to tax under the Act. The department rejected the 
contentions put forward by the assessee that the purchase of certain shares of a 
company was with a view to secure its managing agency and had thereafter dis- 
tributed the shares to the various associates of the assessee, that in regard to other 
shares the assessee purchased the m when a new issue of the shares was not taken 
over by the public and that the shares were sold on account of “ financial 
embarrassment” and not with the object of earning income. With Special Leave 
the assessee appealed. 

Held, that the surplus is assessable as revenue income. 

Whether a transaction is or is not an adventure in the nature of trade is a ques- 
tion of mixed law and fact ; in each case the legal effect of the facts found by the 
Tribunal on which the taxpayer could be treated as a dealer or an investor in 
shares, has to be determined. 

Held on facts: the transaction in relation to certain shares, since the inception ap- 
pears to be impressed with the character of a commercial transaction, entered into 
with a view to earn profit. Large block of shares was purchased at the ruling rates 
with borrowed money, and soon thereafter the shares were disposed of at a profit 
in small lots. Some of the shares were sold through brokers to strangers. The story 
of the assessee that some or all the shares were merely distributed to its associates 
is not proved. The interest which the firm had to pay for the amount borrowed 
for purchasing the shares were debited in the revenue account and was not 
claimed as a revenue allowance. In regard to certain other shares it was claimed 
that the shares were taken over because the public did not accept those shares. 
It was one of the objects of the assessee to finance its allied concerns and in taking" 
over shares which the public did not subscribe the assessee was acting in the course 
of its business. The assessee commenced selling the shares soon after they were 
purchased. The story that the shares had to be sold on account of financial 
embarrassment is plainly belied by the circumstances that the assessee went on 
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purchasing and the selling the same shares. The transactions were all stamped 
with the character of commercial transactions entered into with a profit motive 
and were not transactions in the nature of capital investment. 

Appeal by Special Leave from the Judgment and Order dated the 17th Septem- 
ber, 1962 of the Allahabad High Court in Misc. I.T. Application No. 167 of 1955 * 

A. K. Sen, Senior Advocate (G. L. Sanghi, Advocate, and B. R. Agarwal, Advo- 
cate of Mjs. Gagrat & Co., with him), for Appellant. 

Jagdish Swamp, Solicitor-General of India (S. K. Iyer, R. N. Sachthey and B. D. 
Sharma, Advocates, with him), for Respondent. 

The Judgment of the Court was delivered by 

Shah, Ag. C. J . — In proceedings for assessment to income-tax for the year 1946- 
47, the appellant-firm was assessed to tax in respect of an amount of Rs. 3,99,587 
received by it as profit on sale of shares. The plea of the firm that the amount 
was “capital gain'' and was on that account not taxable was rejected. In the view 
of the Income-tax Officer the profit arose from “a well planned business activity in 
which the assessee had fully utilised its resources ”. The Appellate Assistant Com- 
missioner affirmed the decision of the Income-tax Officer. The Income-tax Appellate 
Tribunal dismissed the appeal filed by the firm. 

The Tribunal amongst others referred the following question to the High Court 
of Allahabad for opinion : 

“ Whether the surplus realised by the sale of the shares of Aluminium Corporation of India 
Ltd.. J.K Investment Trust and Raymond Woollen Mills amounting in aggregate to Rs 3,99,587 or 
any partthereof was the revenue income of the assesseeliable to tax under the Income-tax Act, 
1922?” 

The High Court answered the question in the affirmative. The firm has 
appealed to this Court with Special Leave. 

In 1944 the firm purchased 50,000 ordinary shares of Raymond Woollen Mills 
Ltd., (hereinafter called “ Raymond ”) for Rs. 69, 75,255. The firm paid Rs. 7,00,000 
on 4th November, 1944 and the balance on 6th December, 1944. The transaction 
was financed with the aid of a loan of Rs. 70 lakhs borrowed from the Hindustan 
Commercial Bank Ltd. The firm sold those shares through brokers between 23rd 
November, 1944 and 2ad April, 1946 and realised Rs. 72,42,200, the transaction 
resulting in a net profit of Rs. 2,66,945. Between 26th January, 1945 and 5th April, 
1946 the firm also purchased 67 debentures, 5,582 preference shares and 78,576 
ordinary shares of the Aluminium Corporation Ltd. (hereinacter called “ Alumi- 
nium ”) for Rs. 8,57,480. Except 2,118 preference shares, the entire lot of shares 
with the debentures was sold for Rs. 7,05,957 between 1st February, 1945 and 13lh 
August, 1945. Adjusting the cost of shares left on hand the firm realised a net profit 
of Rs. 60,278 in that transaction. The firm also purchased 290 “ A ” Class shares 
of J. K, Investment Trust Ltd., (hereinafter called “J. K. Trust") on 4th February, 
1945 for Rs. 1,45,000 and sold the same on 22nd August, 1945 for Rs. 2,17,264, the 
transaction resulting in a net profit of Rs. 72,364. 

Before the departmental authorities the firm claimed that it had taken over the 
entire share capital issued by Raymond with a view to secure its managing agency 
and had thereafter distributed the shares of Raymond to the various associates of 
the firm, and the transaction being one to facilitate acquisition of a capital asset 
being a capital investment, the profit realised by sale of the shares was not liable to 
be assessed to income-tax. The firm also claimed that when a part of the new issue 
of capital of Alutninimum was not taken over by the public, the firm as financiers 
of the J. K. Group of Industries took over the shares and the debentures not subs- 
cribed within the time allowed. This transaction, it was contended, was also of 
the nature of capital investment. It was explained that the shares were sold on 
account of “financial embarrassment” and not with the object of earning income. 
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and the profit realised by the sale did not attract tax. Similar contentions 'were 
also raised in respect of the shares of J. K. Trust. The departmental authorities 
rejected the contentions. The Tribunal agreed ■with them. 

From the facts found by the Tribunal it is clear that for purchasing the Ray- 
mond shares, the firm paid Rs. 7,00,000 on 4th November, 1944, and the balance on 
6th December, 1944, and commenced selling the shares on 23rd November, 1944. 
The contention that the shares were only distributed to tht allied concerns is 
contrary to the findings of the Tribunal. Some of the shares were sold through 
brokers to outsiders. It is a significant circumstance that the firm parted with &U 
the Raymond shares by 2nd April, 1946 and did not retain a single share after that 
date. It is true that some of the shares were held by J . R. Industries Ltd., and other 
J. K. concerns. But the transfer even to the J. K. concerns was in all cases for a 
profit. Wi thin a few days after purchasing the Raymond shares, the “ firm started 
unloading them' 5 , and’ the shares were never sold without making profit. The 
interest paid for the loan borrowed from the Hindustan Commercial Bank Ltd., for 
financing the purchase of Raymond shares was debited in the accounts as a revenue 
expenditure, and it was claimed as a permissible allowance. The firm used to promote 
comnanies. One of its activities was to finance “sister concerns ” known as J. K. 
Industries. The case of the firm that the shares had to be sold on account of “ finan- 
cial embarrassment ” was plainly untrue. The Tribunal was, in our judgment, 
right in inferring that the “ purchase and sale of shares was a business activity which 
was continuous” and since the firm “ had entered upon a well-planned scheme for 
earning profit and that in furtherance and execution of that profit making scheme 
they sold the shares at the opportune time” and that ** the sale of the shares was not 
merely on account of pecuniary embarrassment ” as claimed, the profit realised by 
the firm by the sales of shares could not be characterised as a casual receipt, nor could 
it be treated as accretion to a capital asset. 

Strong reliance was, however, placed on a somewhat obscure statement in the 
order of the Appellate Assistant Commissioner : 

“ In the case of Raymond Woollen Mills shares it i s clear beyond doubt that the purchase of the 
shares was a first rate business deal and that it was motivated by the desire and intention to acquire 
the managing agency- of the Mills If this is not an operation in the scheme of prcfit-making,’it is 
not known what wii! constitute such a transaction.” 

Apparently there is a typographical error in the second clause of the first sen- 
tence. and the word “ not ’* has by inadvertence been omitted otherwise in the con- 
text in which it occurs the clause has no meaning whatever. In any event as rightly 
pointed out by the High Court the reasons given by' the Tribunal and the conclusion 
recorded by it are inconsistent with the finding that the shares were purchased with 
the sole object of acquiring the managing agency of the Raymond Woollen Mills 
and not with a view to make piofiis. 


Counsel for the firm invited our attention to the decision of this Court in Ram- 
naraln Sons (P.) Ltd. v. Commissioner of Income-tax. Bombay 1 , in support of 
his contention that a transaction for purchasing shares with the object of acquiring 
the managing agency of a company will be regarded as capital investment and not a 
business in share. In Ramnarain Sons case 1 , the appellant-company w'as a dealer 
in shares and securities and also carried on business as managing agents of other 
companies. With a view to acquire the managing agency of a company, the appel- 
lant-company pu: chased from the managing agents a large block of shares at a rate 
approximately 50 per cent above the ruling market rate. Two months later the 
appellant-company sold a smalllot out of those shares at a loss and claimed the loss 
as a trading loss. It was found in that case by the Tribunal that the intention of 
purchasing the shares was not to acquire them as part of the stoek-in-tiade of tax- 
payer's business in shares but to facilitate the acquisition of the managing agency 
of the company which was in fact acquired, and on that account loss incurred by 


1- CI95I' 4! I T.R 534 : (1961) 2 An W.R. 
(SC) 29 : (1951) 2 ML J. (S C ) 29 : (1961) 2 


SCJ 159:(196I)2SCR.904 
1141. 
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the sale of a small lot could be regarded only as a loss of capital nature. The Court 
observed in that case that the circumstance that the taxpayer had borrowed loans 
at interest to purchase the shares or that it was a dealer in shares and was authorised 
by its memorandum of association to deal in shares was of no effect. On a review 
of the evidence the Tribunal held that the shares were purchased with the object of 
acquiring the managing agency and with that view the High Court agreed. 

Whether a transaction is or is not an adventure in the nature of trade is question 
of mixed law and fact ; in each case the legal effect of the facts found by the Tribunal 
on which the taxpayer could be treated as a dealer or an investor in shares, has to 
be determined. In the present case the transaction since the inception appears to 
be impressed with the character of a commercial transaction entered with a view to 
earn profit. Large block of shares was purchased at the ruling rates with borrowed 
money', and soon thereafter the shares were disposed of at a profit in sma 11 lots. Some 
of the shares weie sold through brokers to strangers. The story of the firm thac 
some or all the shares were merely “distributed” to its associates is not proved. The 
interest which the firm had to pay for the amount borrowed for purchasing the shares 
was debited in the revenue account and was claimed as a revenue allowance. 

It was not the case of the firm that Aluminium and J. K. Trust shares were pur- 
chased for acquiring the managing agency. It was claimed that the shares were 
taken over because the public did not accept those shares. It was one of the objects 
of the firm to finance its allied concerns and in taking over shares which the public 
did not subscribe the firm was acting in the course of its business. The firm com- 
menced selling the shares soon aftei they were purchased. Aluminium shares were 
purchased between 26th January, 1945 and 5th April, 1946 (except a few which w T ere 
retained) and sold at profit. Whereas the first lot was purchased on 26th January', 
1945, the first sale v T as made on 1st February’, 1945. It could not be said that this 
v r as an investment in shares independent of the trading activity of the firm. The 
story that the shares had to be sold on account of financial difficulties is plainly be- 
lied by the circumstance that the firm w r ent on purchasing and selling the Aluminium 
shares. J. K. Trust shares v'ere purchased on 14th February', 1945 and w'ere 
sold on 22nd August, 1945. Aluminium shares as well as J. K. Trust shares were 
sold at a profit and through brokers. These transactions were also stamped w'ith 
the character of commercial transactions entered into with a profit motive and were 
not transactions in the nature of capital investments. The answer recorded by the 
High Court is therefore correct. 

The appeal fails and is d : smissed with costs. 

V.S. 


Appeal dismissed. 
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COLLECTOR OF CUSTOMS V. S. NAGARMULL ( Hidayatullah , C. J.). 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present M. Hidayatullah, Chief Justice and G. K. Mitter, J. 
Collector of Customs, Calcutta and others . . Appellants * 

v. 

Soorajmull Nagarmull and another ... Respondents. 

Income-tax Act (XI of 1922), section 46 (5 -A) — Tax recovery — Garnishee notice — 
Payment out of Court-Certificate of payment by Court — Assessee-firm — Excess 
customs duty paid by assessee — Decree against Union of India — Garnishee notice 
by Income-tax Officer to Collector of Customs — Requiring payment of decree 
amoiait towards arrears of income-tax and penalty due by assessee — Payment by 
Collector — Amount adjusted towards super-tax due by assessee — Application by 
Collector to Cottrt for certifying payment under the Code of Civil Procedirre. 

Civil Procedure Code (V of 1908), Order 21, rule 2. 

The assessee-firm obtained decrees against the Union of India for refund of the 
excess customs duty paid by it. In pursuance of a garnishee notice issued under 
section 46 (5-A) of the Income-tax Act, the Collector of Customs paid the amounts 
to the Income-tax Department and the sums were adjusted towards the super-tax 
payable by the assessee. The Collector applied under Order 21 , rule 2, of the Code of 
Civil Procedure, for certifying the payment made out of Court. The High Court 
refused to certify the payment on the grounds that the decrees were against the 
Union of India and not the Collector of Customs, that the sums were held by the 
Collector on behalf of the Union of India and not on behalf of the assessee, 
that the notice was defective inasmuch as it asked for payment towards income-tax 
and towards penalty, while the receipts which were granted to the assessee, stated 
that the amount was for super-tax. The Collector of Customs appealed. 

Held that, in the case of a garnishee payment or one made under section 46 (5-A) 
of the Income-tax Act, if the payment has been legally made cut of Court, there is 

- no reason why the judgment-debtor cannot move the Court for getting the adjust- 
ment or payment certified as required under Order 21, rule 2, of the Code. 

Order 21, rule 2, of the Code merely contemplates payment out of Court and 
says nothing about volurtary payment. A garnishee order can never by its nature 
lead to a voluntary payment and it is not to be thought that a garnishee order does 

- not lead to the adjustment of the decree sufficient for being certified by the Court. 

Held on fads : the Union of India operates through different Departments and a 
notice to the Collector of Customs was a proper notice to issue because it was the 
Collector of Customs who had in the first instance recovered the money and held 
it from the assessee, and under the decrees of the Court the Union of India was 
liable to refund it to the assessee. Since super-tax is also a kind of income-tax, 
the notice was not defective. 

Appeals by Special Leave from the Judgments and Orders, dated the 22nd 
January, 1964, of the Calcutta High Court in Appeals Nos. 199 and 200 of 1962 from 
Original Order. 

B. Sen, Senior Advocate (SIP. Naycr, Advocate, with him) for Appellants (In 
both the Appeals). 

A.N. Sinha and D.N. Gupta, Advocates, for Respondent No. 1 (In both the 
Appeals). 

The Judgment of the Court was delivered by 

Hidayatullah. C. J . — This is an appeal against the judgment and decree of the 
High Court of Calcutta refusing to enter satisfaction of two decrees under Order 21 


* C. As. Nos. 429 and 430 of 1966. 
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rule 2, of the Code of Civil Procedure, obtained by the respondents against the Union 
of India in the following circumstances. 

The respondents, M/s. Soorajmull Nagarmull, imported spindle oil from Phila- 
delphia. The firm was required to pay customs duty under Item 27 (3) of the First 
Schedule to the Tariff Act, 1934 at 27 per cent, ad valorem. The firm filed two suits 
asking for refund of excess duty claiming that the oil was dutiable only under Item 
27 (8) at 2 as. 6 ps. per imperial gallon. The suits were filed against the Collector 
of Customs, the Assistant Collector of Customs for Appraisement and the Union 
of India. The suits were successful and decrees were passed against the Union of India 
for refund of the amount charged in excess. In one suit the decree was for payment 
of Rs. 43,723 with interest at 6 per cent per annum from 1st day of April. 1952, until 
realisation. In the second suit the decree was for Rs. 75,925 with similar interest. 

Since the firm had not paid a sum of Rs. 18,08,667.72 as tax, the Income-tax 
Officer. Circle II, Calcutta, issued a notice under section 46 (5-A) of the Indian 
Income-tax Act, 1922, calling upon the Collector of Customs topay the amount of the 
decree to him and stating that his receipt would constitute a good and sufficient dis- 
charge of the liability for refund to the firms. The Collector of Customs paid the 
amount into the Reserve Bank and the Reserve Bank issued receipts crediting the 
amount against super-tax due from the firm. The Collector of Customs then applied to 
the High Court of Calcutta under Order21, rule 2, of the Code of Civil Procedure, for 
the adjustment of the decrees by this payment. This was refused by a learned single 
Judge who gave no reasons while dismissing the petition. On appeal to the Division 
Bench it was held by the Division Bench on 22nd January, 1964, that the adjustment 
of the decrees could not be granted. It is against the last order that the present 
appeals have been filed by Special Leave of this Court. 

The High Court, in reaching the conclusion observed that the decrees were 
against the Union of India and not the Collector of Customs. Further the sums 
were held by the Collector of Customs on behalf of the Union of India and not on 
behalf of the firm. The High Coutt found the notice to be defective inasmuch as it 
asked for payment towards income-tax and towards penalty, while the receipts, 
which were granted to the firm, stated that the amount was for super-tax. On 
these three grounds, the High Court held that the learned single Judge was right in 
dismissing the application of the Collector of Customs Tor the adjustment of the 
decrees. 

Order 21, rule 2, of the Code of Civil Procedure, takes note of payments out of 
Court to decree-holdeis and provides that where any money payable under a decree 
of any kind is paid out of Court, or the decree is otherwise adjusted in whole or in 
part to the satisfaction of the decree-holder, the decree-holder shall certify such pay- 
ment or adjustment to the Court whose duty it is to execute the decree, and the Court 
shall record the same accordingly. It is also provided that the judgment-debtor also 
may inform the Court of such payment or adjustment, and apply to the Court to 
issue a notice to the decree-holder to show cause why such payment or adjustment 
should not be recorded as certified. 

The contention of the respondents in these appeals is that the decrees were not 
passed against the Collector of Customs but' against the Union of India and that 
payment by the Collector of Customs was not a payment by the judgment-debtor. 
In our judgment this plea is highly technical. The amount was recovered by the 
Collector of Customs from the firm and was being held by the Union of India through 
the Collector of Customs. The Collector of Customs paid the money not on behalf 
of himself but on behalf of the Union of India and it must be treated as a proper 
payment of the amount to the firm. The objection of the respondent that it amounts 
. to a payment by one Department of the Government to another, does not, in our 
opinion, hold much substance. It is also extremely technical. The Union of India 
operates through different Departments and a notice to the Collector of Customs 
in the circumstances was a proper notice to issue because it was the Collector of 
Customs who had in the first instance recovered this money and held it from the firm. 
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It is next contended that the notice is defective inasmuch as it shows that the- 
money was lying with the Collector of Customs whereas it was, in fact, lying with, 
the Union of India and that it was not money held by the Collector of Customs on. 
behalf of the fi.m. Section 46 (5-A) of the Income-tax Act reads as follows : 

“ 46. Mode and time of recovery . — 

(5-A) The Income-tax Officer mayatany time or from time to time, by notice in writirg (a- 
copy of which shall be fcrwarccc to the assessee at his last address known to thelnccme-tax Officer)! 
require any person from whom money is due or may become due to the assessee or any person who 
holds or may subsequently hold money for or on account of the assessee to pay to the lr.ee me-tax: 
Officer.eitherforthwith upon the money becoming due or being heldorat orwithinthetime speci- 
fied in the notice (not being before the money becomes due or is held) so much of the money as is- 
sufficient to pay the amount due by the taxpayer in respect of arrears of income-tax and penalty? 
or the whole of the money when it is equal to or less than that amount 

Any person making any payment in compliance with a notice under this sub-section shall be*, 
deemed- to have made the payment under the authority of the assessee and the receipt of the 
Income-tax Officer shall constitute a good and sufficient discharge of the liability of such person.' 
to the assessee to the extent of the amount referred to in the receipt. 

Any person discharging any liability to the assessee after receipt of the notice referred to in this; 
suh-section shall be personally liable to the Income-tax Officer to the extent of the liability discharg-' 
ed or to the extent of the liability of the assessee for tax and penalties, whichever is less. 

If the person to whom a notice under this sub-section is sent fails to make payment in pursu- 
ance thereof to the Income-tax Officer, further proceedings may betaken by and before the- 
Collector on the footing that the Income-tax Officer’s notice has the same effect as an attachment 
by the Collector in exercise of his powers under the proviso to sub-section (2) of section 46 ir \ 

Such notices of the Income-tax Officer are no more than a kind of a garnishee- 
order issued to the person holding money which money is due to an assessee. The 
Collector of Customs had recovered this money and under the decrees of the Court, 
the Union of India was liable to refund it to the firm. A garnishee order is issued.to a. 
debtor' not to pay to his own creditor but to some third party who has obtained a 
final Judgment against the creditor. By a parity of reasoning this amount, which.- 
was with the Collector of Customs, could be asked to be deposited with the Income-/ 
tax Authorities under section 46 (5-A). The argument is extremely technical for that : 
the firm is entitled to get a double benefit of the decree, first by having the decieta! 
amount paid tc the benefit of the firm and then to recover it again from the Union of,). 
India. 

It is contended lastly that the notice of the Income-tax Officer spoke of income-, 
tax and/or penalty whereas the amount was taken towards payment of super-tax. 
due from the firm. It is, however, conceded in the face of authorities cited at the- 
Bar that the super-tax is also a kind of income-tax and, therefore, the notice could, 
issue in the form it did. The leading case on the subject is in In re Reckin' 1 2 3 , and learned' 
Counsel for the respondents did not controvert the proposition laid down there. 

It is, however, argued on the authority of Bidhoo Beebee v. Keshub Chtmder Baboo < 
and others- Mahiganj Loan Office, Ltd. v. Behari . Lai Chaki 3 A.P. Bag chi v. Mrs. ' 
F. Morgan 11 and Thomas Skinner v. Ram Rachpal 5 that the payment which can be-.' 
adjusted under Order 21, rule 2, is a voluntary pajment by the judgment-debtor to' 
the decree-holder and that this is not a case of voluntary payment at all. The rulings -, 
which have been cited do not, in our opinion, apply here. This point was not con- 
sidered in the High Court and seems to have been thought of here. Order 21, rule 2, 
merely contemplates payment out of Court and says nothing about voluntary pay- 
ment. A garnishee order can never by its nature lead to a voluntary payment and", 
it is not to be thought that a garnishee order does not lead to the adjustment of the 
decree sufficient for being certified by -the Court. Payment by virtue of section 46 
(5-A), as vve have stated before, is in the nature of a garnishee payment and must 
therefore, be subject to the same rule. " ’ 


1. (1933) 1 I.T.R. 1: 101 LJ. Ch.-333. - 

2. (1S6S) 9 W.R.462. 

3. I.LR (1937) 1 Cal. 7SI : 41 Cal.WK. 
<?06 : 65 Cal-L-J- 361 : A.I.R.. 1937 Cal. 211. 


4. (19351 AlIX-J.' 543 : A 1 14 '1915 AH 513 
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The rulings themselves do not control the present matter. In Bidhoo Beebee v. 
-Keshub Chimder Baboo case 1 2 , the payment was not under a garnishee order but under 
the process of the Court issued in execution by arrest of the judgment-debtor. Con- 
trasting what had happened in the case with the words of the second rule of Order 21 
•(then section 206 of the Code of 1859) the learned Judges observed that section 206 
•covers cases of voluntary payment. The debtor was protected by treating the 
payment as being made through the Court. The exact point we are dealing 
with was not before the Court. In Mahiganj Loan Office Lid. v. Beltari Lai 
•ChakVs case-, there was a scheme framed by the depositors of a banking company 
for return of their deposits in spite of opposition from decree-holder depositor 
•of the company. The scheme was sanctioned by the Court. The scheme was 
binding on the decree-holder but it was not treated as an adjustment within Order 
21, rule 2, of the Code of Civil Procedure. The reason given was that the adjustment 
must be to the satisfaction of the decree-holder and must be with the consent of both 
the decree-holder and the judgment-debtor and not one which is made binding by 
•operation of law. It is to be noticed that that was a payment to which the judgment- 
•debtor had objected although it was binding on him. We see no reason for making a 
•distinction between a voluntary payment out of Court and a payment out of Court 
which the law regards as valid. No reasons are given in the judgment why sucb a 
•distinction should be made. In Thomas Skinner v. Ram Rachpal's case 3 , the pay- 
ment was made in Court and not outside Court. This is the nearest case to the 
present one and but for his difference, it is reasonable to think that the learned 
Judges would have taken the same view of the matter as we have taken. The 
reason given by the learned Judges brings out the real object of the rule: 

“Where a judgment-debtor makes payment outside the Court, the Court knows nothing about 
•the payment and therefore rule 2, Order 21, ordains that the parties should inform the Court 
about the payment.” 

This object in our opinion is fully achieved when there is payment under a 
: garnishee order outside the Court. . In the case cited the Court knew of the payment 
-and could give protection in other-ways. In A.P. Bagchi v. Mrs. F. Morgan's case*, 
•the payment was again without the consent of the judgment-debtor either in fact 
•or in law. Too much emphasis appears to have been placed upon mutual under- 
standing and too little on payment out of Court which is the essence of the rule. 
IThe case turned on whether there was any understanding between the parties that 
•.sums spent by the judgment-debtor on repairs would be set off against the decretal 
.amount and therefore Order 21, rule 2, of the Code of Civil Procedure, was held 
.inapplicable. 

In none of the cases the point of a garnishee order was considered. In • our 
•opinion, a case of a garnishee payment or one made under section 46 (5-A) of the 
Income-tax Act of 1922 stands on a different footing and if the payment has been 
degally made out of Court in full and final discharge of the liability under a decree, 
there is no reason why the judgment-debtor cannot move the Court for getting the 
-adjustment or payment certified. The payment was required to be certified^ under 
•Order 21, rule 2, of the Code of Civil Procedure, and the order that it be so certified. 

The appeals are accordingly allowed with costs here and in the High Court. 

V.S. Appeals allowed. 


1. (1868)9 W.R. 462. 

2. I L.R. (1937) 1 Cal. 781 : A.l.R. J937 Cal. 
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IN THE SUPREME COURT OF INDIA. 

(Original Jurisdiction.) 

Present M. Hld ayatullah, Chief Justice , J. C. Shah, V. Ramaswami,. 

G. K. Mitter and A. N. Grover, JJ. 

Mohd. Faruk - Petitioner * 

v. 

The State of Madhya Pradesh and others ... Respondents. 

Madhya Pradesh Municipal Corporation Act ( XXIII of 1956), section 430 (3)— Scope- 
— Cancellation of the confirmation of the bye-laws made by Municipal Committee 
for inspection and regulation of slaughter— Houses if infringes fundamental right 
under Article 19 (1) (?) of the Constitution. 

Constitution of India (1950), Article 19 ( 1}— Interpretation— etitrustment of power 
to an administrative agency to g,unt or withhold a permit or licence in its tmcon- 
trolled discretion— Prohibition of fundamental right Article 19 (I) — Law, if ex 
facie violates Article 19 ( 1 J — Burden of proof. ,, 

Constitution of India (1950), Article 19 fl) {g)— Interpretation— Fundamental right 
to carry on business— Prohibition of— Prohibition not m the interest of the general 
public, but merely to respect the suseptibilities and sentiments of a section of the 
people, if justified. 

The bye-laws of the Jabalpur Municipality permitted slaughter of bulls and bill— 
lucks. A licence had to be obtained for that purpose. Slaughter of animals in 
places outside the .premises fixed by the Municipality was prohibited by 
section 257 (3) of the M. P. Municipal Corporation Act, and sale of meat within 
the area of the Municipality of the animals not slaughtered in the premises fixed 
by the Municipality was also prohibited. Under the notification by which the 
bye-laws were issued in 1948, bulls and bullocks could be slaughtered in premises 
fixed for that purpose. But by the notification dated 12th January, 1967, con- 
firmation of Ihe bye-laws insofar as they related to bulls and bullocks was cancelled. 
The effect of that notification was to prohibit the slaughter of bulls and bullocks 
within the Municipality of Jabalpur. This cancellation of the confirmation of 
Bye-laws imposed a direct restriction upon the fundamental right of the petitioner 
under Article 19 (1) (g) of the Constitution. . - . 

When the validity of a law placing restriction upon the exercise of fundamental 
rights in Article 19 (1) is challenged, the onus of proving to the satisfaction of the 
Court that the restriction is reasonable lies upon the State. - A law requiring that 
an act which is inherently dangerous, noxious or injurious to public interest, health 
or safety or is likely to prove a nuisance to, the community, shall be done under 
a permit or licence of an executive authority, it is not per se unreasonable and no 
person may claim a licence or peimit to do that act as of right. Where the law pro- 
viding for grant of a licence or a permit confers a discretion upon an administrative 
authority regulated by the rules of principles expressed or implied, and exercisable 
in consonance with rules of natural justice, it will be presumed to impose a 
reasonable restriction. Where, however, power is entrusted to an administrative 
agency to grant or withhold a permit or licence in • its uncontrolled discretion, 
the law ex facie infringes the fundamental right under Article 19 (1). Imposition of 
restriction on the exercise of a fundamental right may be in the form of control 
or prohibition, but when the exercise of a fundamental right is prohibited, the 
burden of proving that a total ban on the exercise of the right alone may ensure 
the maintenance of the general public interest lies heavily upon the State. 

The impugacd notification, though within the competence of the State Govern- 
ment, directly infringes the fundamental right of the petitioner guaranteed by 
Article 19 (1) (g), and may be upheld only if it be established that it seeks to impose 
reasonable restrictions in the interests of the general public and a less drastic 
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restriction will not ensure the interest of the general public. The Court must in 
considering the validity of the impugned law imposing a prohibition on the 
car* ying on of a business or profession, attempt an evaluation of its direct and im- 
mediate impact upon the fundamental rights of the citizens effected thereby and 
the larger public interest sought to be enusred in the light of the object sought to 
be achieved, the necessity to restrict the citizen’s freedom, the inherent pernicious 
nature of the act prohibited or its capacity or tendency to be harmful to the general 
public, the possibility of achieving the object by imposing a less drastic restraint, 
and in the absence of exceptional situations such as the previ lence of a state of 
emergency national or local or the necessity to maintain essential supplies, or 
the necessity to stop activities inherently dangerous, the existence of a machinery 
to satisfy the administrative authority that no case for imposing the restriction 
as made out or that a less drastic restriction may ensure the object intended to 
-be achieved. 

The sentiments of a section of the people may be hurt by permitting slaughter 
•of bulls and bullocks in premises maintained by a local authority. But a prohi- 
bition imposed on the exercise of a fundamental right to carry on an occupation, 
trade or business wil not be regarded as reasonable. If it is imposed, not in the 
interest of the general public, but merely to respect the susceptibilities and sen- 
timents of a section of the people whose way of life, belief or thought is not the 
.same as that of the claimant. 

The notification issued by the State Government must, therefore, be declared 
ultra vires as infringing Article 19 (1) (g) of the Constitution. 

Petition under Article 32 of the Constitution of India for enforcement of the 
Fundamental Rights. 

Frank Anthony and B. Datta, Advocates, and J. B. Dadachanji, Advocate of 
M/s. J. B. Dadachanji and Co., for Petitioner. 

I. N. Shroff, Advocate, for Respondents. 

The Judgment of the Court was delivered by 

Shah, J . — The petitioner Mohd. Faruk who carries on the vocation of slaugh- 
tering bulls and bullocks at the Madar Tekdi Slaughtei-House at Jabalpur claims a 
•declaration that the notification dated 12th January, 1967, issued by the Governor 
of Madhya Pradesh in exercise of the powers conferred under sub-section (3) of 
section 430 of the Madhya Pradesh Municipal Corporation Act (XXIII of 1956), 
cancelling confirmation of the bye-laws ” made by the Jabalpur Municipal Com- 
mittee for inspection and regulation of slaughter-houses "in so far as the bye- 
laws relate to slaughter of bulls and bullocks ” infringes the fundamental freedoms 
.guaranteed under Articles 14 and 19 of the Constitution. 

Section 5 (37) of the Madhya Pradesh Municipal Corporation Act(XXUI of 1956) 
defines “municipal slaughter-house”. By section 66 (/?;) it is made obligatory upon the 
•Corporation to make adequate provision for the construction, maintenance and 
regulation of a slaughter-house. By sub-section (1) of section 257 of the Act the 
■Corporation may and when required by the Government shall fix places for the 
slaughter of animals for sale, and may with the like approval grant and withdraw 
licences for the use of such premises. By sub-section (3) it is enacted that when 
premises have been fixed under sub-section (1) no person shall slaughter any such 
animal for sale within the city at any other place. By sub-section (4) bringing into 
•the city for sale, flesh of any animal intended for human consumption, which has 
.been slaughtered at any slaughter-house or place not maintained or licensed under 
.the Act, without the written permission of the Commissioner, is prohibited. Sec- 
tion 427 authorises the Corporation, with the sanction of the Government, to make 
bye-laws consistent with the provisions of the Act and the rules made thereunder 
for carrying out “ the provisions and intentions ” of the Act. The bye-laws may, 
Jnter alia, relate to the management of municipal markets and the supervision of 
rthe manufacture, storage and sale of food, and for that purpose may regulate the 
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sanitary conditions in municipal slaughter-houses. By section 430 it is provided 
that no bye-law made by the Corporation under the Act shall have any validity until 
it is confirmed by the Government. Power is conferred upon the Government by 
section 432 to modify or repeal either wholly or in part any bye-laws in consulta- 
tion with the Corporation. 

In exercise of the power conferred by section 178 (3) of the C. P. and Berar 
Municipalities Act II of 1922, bye-laws were made by the Jabalpur Municipality 
in January 1948. Those bye-laws continued to remain in force under the Madhya 
Pradesh Municipal Corporation Act (XXIII of 1956). The bye-laws controlled and re- 
gulated the conditions under which animals may be slaughtered in the premises fixed 
for that purpose and provided for inspection and for ensuring adequate precaution 
in respect of sanitation and for slaughter of animals certified by competent 
authorities as fit for slaughtering. By the notification issued by the Jabalpur 
Municipality a slaughter-house at a place called “ Madar Tekdi ” was fixed as 
premises for slaughtering affinals. Under that notification bulls and bullocks were 
permitted to be slaughtered along with other animals like buffaloes, sheep, goats 
and pigs. But on 12th January. 1967, the State Government issued a notification 
“cancelling the confirmation of the bye-laws” insofar as they related to slaughter of 
bulls and bullocks at Madar Tekdi Slaughter-House. That notification places 
resctrictions upon the right of the petitioner to carry on his hereditary vocation. 

The question of- permitting slaughter of cows, bulls and bullocks has, for a 
long time, generated violent sentimental differences between sections of the people 
in our country. After the enactment of the Constitution the controversy relating to 
the limits within which restrictions may be placed upon the slaughter of cows, bulls 
and bullocks was agitated before this Court in Molid. Hanif Qnareshi and Others 
v. The State of Bihar 1 . In that case the validity of provisions made in three State 
Acts which imposed a total ban upon slaughter of all categories of “animals of the 
species of bovine cattle” was challenged. These Acts were the Bihar Preservation 
and Improvement of Animals Act, 1955, the U. P. Prevention of Cow Slaughter 
Act, 1955, and the C. P. and Berar Animals Preservation Act, 1949. The petitioners 
who followed the occupation of butchers and of dealings in the by-products of 
slaughter-houses challenged the validity of the three Acts on the plea that the Acts, 
infringed their fundamental rights under Articles 14, 19 (I) (g) and 25 of the Consti- 
tution. This Court held— (i) that a total ban on the slaughter of cows of all ages and 
calves of cows and of she-buffaloes, male and female, was reasonable and valid ; 

( ii ) that a total ban on the slaughter of she-buffaloes or breeding bulls or working 
bullocks (cattle as well as buffaloes), so long as they were capable of being used as 
milch or draught cattle, was also reasonable and valid ; and (iff) that a total ban on 
the slaughter of she-buffaloes, bulls and bullocks (cattle or buffalo) after they ceased 
to be capable of yielding milk or of breeding or working as draught animals was not 
in the interests of the general public and was invalid. 

Attempts were made from time to time to circumvent the judgmentof this Court in 
Mohd. Hanif Quareshi’s case 1 . After that judgment. Legislatures of the State of 
Bihar, U.P. and Madhya Pradesh enacted the minimum age of animals to be slaughter- 
ed. The Bihar Act prohibited slaughter of a bull, bullock or she-buffalo unless the 
animal was over 25 years of age and had become useless. Under the U.P. Act 
slaughter of a bull .or bullock was permitted only if it was over 20 years of age and 
was permanently unfit. Under the Madhya Pradesh Act slaughter of a bull, bullock 
or buffalo, except upon a certificate issued by the competent authority, was pro- 
hibited. The certificate could not be issued unless .the animal was over 20 years of 
nge and was unfit for work or breeding. This Court held in Abdul Hakim Quarahhi 
rend others v. The State of Bihar-, that the ban on the slaughter of bulls, bullocks and 
she-buffaloes below the age of 20 or 25 years was not a reasonable res trie lion in the 
interests of the general public and was void. The Court observed that a bull, 
bullock or buffalo did not remain useful after it was 15 years old, and whatever little 


1. (195S) S.CJ. 975 : (1958) MXJ. (Crl.) 
■327 : (1959) S C.R. 629. 


2. (1961) 2 S.C.R. 610 : (1962) 2 S.CJ. 523. 
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use it may then have was greatly offset by the economic disadvantages of feeding 
and maintaining unserviceable cattle. This Court also held that the additional 
condition that the animal must, apart from being above 20 or 25 years of age , be unfit 
was a further unreasonable restriction. On that ground the relevant provisions 
in the Bihar, U.P. and Madhya Pradesh Acts were declared invalid. 

The present case is apparently another attempt, though on a restricted scale* 
to circumvent the judgment of this Court in Mohd. Hanif Quareshi's case 1 . The 
bye-laws of the Jabalpur Municipality permitted slaughter of bulls and bullocks. 
A licence had to be obtained for that purpose. Slaughter of animals in places 
outside the premises fixed by the Municipality was prohibited by section 257 (3) 
of the Act, and sale of meat within the area of the Municipality' of the animals not 
slaughtered in the premises fixed by the Municipality was also prohibited. Under 
the notification by which the bye-laws were issued in 1948, bulls and bullocks could 
be slaughtered in premises fixed for that purpose. But by the notification dated 
12th January, 1967, confirmation of the bye-laws insofar as they related to bulls and 
bullocks was cancelled. The effect of that notification was to prohibit the slaughter 
of bulls and bullocks within the Municipality of Jabalpur. This cancellation of the 
confirmation of Bye-laws imposed a direct restriction upon the fundamental right of 
the petitioner under Article 19 (1) (g) of the Constitution. 

In the affidavit filed on behalf of the State of Madhya Pradesh two principal 
contentions were raised (1) the power to rescind confirmation of the bye-laws 
cannot bs challenged by reference to Article 14 oi Article 19 of the Constitution, 
because the power \ested in the Government to confirm the bye-laws carries with it 
the power to rescind such confirmation ; and (2) that since every person desiring to 
use a slaughter-house had to apply for and obtain a licence, which may be refused 
and if given was liable to be withdrawn, no person may insist that he shall be given a 
licence to slaughter animals in a slaughter-house. 

The power to issue bye-laws indisputably includes the power to cancel oi with- 
draw the bye-laws but the validity of the exercise of the power to issue and to cancel 
or withdraw the bye-laws must be adjudged in'the light ot its impact upon the funda- 
mental lights of persons affected thereby'. When the validity of a law placing res- 
triction upon the exercise of fundamental rights in Article J9 (1) is challenged the 
onus of proving to the satisfaction of the Court that the restriction is reasonable lies 
upon the State. A law requiring that an act which is inherently dangerous, noxious 
or injurious to public interest, health or safety ox is likely to prove a nuisance to the 
community, shall be done under a permit or licence of an executive authority, it is not 
per se unreasonable and no person may claim a licence or permit to do that act as of 
right. Where the law T providing for grant of a licence or a permit confers a discretion 
upon an administrative authority regulated by' rules or principles expressed or implied, 
and exercisable in consonance with rules of natural justice, it wrll be presumed to 
impose a reasonable restriction. Where, however, power is entrusted to an 
administrative agency' to grant or withhold a permit or licence in its uncontrolled 
discretion, the law ex facie infringes the fundamental right under Article 19 (1). 
Imposition of restriction on the exercise of a fundamental right may be in .the form 
of control or prohibition, but when the exercise of a fundamental right is prohibited, 
the burden of proving that a total ban on the exercise of the rig ht alone may ensure 
the maintenance of the general public interest lies heavily upon the State. 

This Court in Nareitdra Kumar and others v. The Union of India and others 
held that the word “ restriction ’* in Articles 19 (5) and 19 (6) of the Constitution 
include? cases of “ prohibitior- ” also ; that where a restriction reaches the stage of 
total restraint of rights special care has to be taken by the Court to see that the test of 
reasonableness is satisfied by considering the question iD the background of the 
facts aud circumstances under which the Order was made, taking info account the 
nature of the evil that was sought to be remedied by such law, the harm caused to 
individual citizens by the proposed remedy, the beneficial effect reasonably' expected 

1. (1958) S.C.J. 975 : (I95S) M.LJ. (Crl.) 727. 2. (1960) 2 S C-R. 375 : (I960) S CJ. 214. 
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to result to the general public, and whether the restraint caused by the law was more 
than what was necessary in the interests of the general public. 

Th~ imnuuned notification, though technically within the competence of the 
State Government, directly infringes the ^darnenta! nght of the guawn 

teed by Article 19 (1) (g), and may be upheld oriy if * te e f^hed Jat ^sedLs to 

imnose reasonable restrictions in the mtere>ts of the - ^ P Court must in 

restriction will not ensure the interest of the general pub ^ The Cot£ ^ m 
considering the validity of the impugned law nnposinga Potion ^he^rr^g 
on of a business or profession, attempt an evaluation ,, ,, and tho j arger 

impact upon the fundamental rights of the citizen c sought to be achieved, 

-public interest sought to be ensured in the light of the object so^ob^acm a 
the necessity to restrict the citizen's freedom, the the 

act prohibited or its capacity or tendency to k- restraint, and in the 

possibility of achieving the object by imp °^‘f = V alenS; of a state of emergency- 
absence of exceptional situations such as the pre j- or the necessity -to 

national or local-or the necessity' to maintain to Sisfy the ad- 
stop activities inherently dangerous, the existen J d is made out or that a 

ministrative authority that no case for imposing the ' ^tncbon is ma 
less drastic restriction may ensure the object intended to b- achieved. 

The sentiments of a section of the psopk ^L^i^mhonty^BuTa^ prohibition 
bulls and bullocks in premises maintamed by a ^ a J occupation, trade or 

imposed on the exercise of a fundamental %ht JT ^ n(jt jQ th3 interest of the 
business will not be regarded as reasonable, if it P ^ ent i m ents of a section 

The notification issued by the State theiefore, be declared 

ultra vires as infringing Article 19 0) (g) of the Act w hich was 

It is unnecessary' to consider the validity ^^^hether there has been any 
sought to be challenged in the petition or o Constitution, 

infringement of the guarantee of the equality clause or w. 

The petitioner will be entitled to his costs m this o petUion allowed . 

V.M.K. 

THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) • J; 

Present S.M. Sikri, G. K. Mitter and ^ Appellants* 

A.K. Jain and others 

v. . Respondents'. 

Union of India and others COP e— Control of the 

Essential Commodities Act (AT of 1955), sections 2 art 

price of sugarcane, ij comes within tie jn— Scope— Pre- Const i- 

Constitution of India fl950). Article 372 and Fntr} o j ^ altered by sub-rule 
tut ion Act Bihar Sugar Factories j 95 5 . ’ 

(3) of rule 3 of Sugar Cane ( Control) » section 3 of the Essential 

From the scheme of clauses (b) and (c) > o jo ^ ,- nten( ied to bring under 

Commodities Act, 1-955, it is clear that the Pa ^ of these provisions it is 
control the cultivation and sale of foo P • jthin the ambit of the Act. Th 
idle to contend that sugarcane does not com- vm^ within the scope of this Act 
provisions of sections 2 and 3 would ce . - ^ controlling of the price 

the regulation of the production of sugarame as Uso in 

at which sugarcane may be bought or " ~ 
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Held also that. Sub-rule (3) of rule 3 of Sugar Caue (Control) Order, 1955 speci- 
fically provides that unless there is an agreement in writing to the contrary’ between 
the parties the purchaser shall pay to the seller the price of the sugarcane purchased 
within 14 days from the date of the delivery of the sugarcane. This is a specific 
mandate. If the Bihar Sugar Factories Control Act, 1937 prorides anything to the 
•contrary the same must be held to have been altered in view of Article 372 of the 
•Constitution which provides that all laws in force in the territory’ of India imme- 
diately before the commencement of this Constitution shall continue in force therein 
until altered or repealed or amended by a competent Legislature or othen competent 
authority. The Parliament which altered or amended the Bihar Act, a pre-Cons- 
titution Act, under Entry 33 of List III of the Constitution is a competent authority. 

Appeal by Special Leave from the Judgment and Order dated the 4th July, 
1966 of the Patna High Court in Criminal W.J.C. No. 11 of 1966. 

B. R. L. Iyengar, Senior Advocate ( U. P. Singh, Advocate, with him), for 
Appellants. 

V. A. Seyid Muhammad, Senior Advocate S. P. Nayar, Advocate with him, for 
Respondent No. 1. 

The Judgment of the Court was delivered by 

Hegde, J. — This appeal against the decision of the High Court of Patna in 
Criminal W.J.C. No. 11 of 1966 was brought after obtaining Special Leave from this 
Court. The principal question raised herein is whether the investigation which is 
being carried on against the appellants under sub-rule (3) of rule 3 of Sugar Cane 
•(Control) Order, 1955 (to be hereinafter referred to as the Order) read with section 7 
of the Essential Commodities Act, 1955 (to be hereinafter referred to as the Act) 
is in accordance with law. 

The appellants are office bearers of M/s. S. K. G. Sugar Ltd. (Lauriya). A com- 
plaint has been registered against them under sub-rule (3) of rule 3 of the Order read 
with section 7 of the Act on the ground that they have failed to pay to the sellers the 
price of the sugar cane purchased by them, within the time prescribed. The said 
■complaint is being investigated. The appellants are objecting to that investigation 
on various grounds. They unsuccessfully sought the intervention of the High Court 
•of Patna under Article 226 of the Constitution in Criminal W. J. C. No. 11 of 1966. 
Hence this appeal. 

Mr. B. R. L. Iyengar appearing for the appellants challenged the validity of 
the investigation in question on various grounds. We shall now proceed to deal 
with each one of those grounds. 

The first contention of Mr. Iyengar was that sub-rule (3) of rule 3 could not have 
been validly issued under section 3 of the Act. According to him the said section 3 
-cannot be used for controlling the payment of the price of food ciops : it can only 
deal with food stuffs : food-crops are outside its scope. This contention has been 
negatived by the High Court. We agree with the High Court that there is no merit 
in this contention. Section 2 (a) of the Act defines “ esse ntial commodity'.” Sub- 
clause (v) of that clause brings food-stufis within the definition cf essential commo- 
dity. Clause (6) of section 2 provides that food-crops include sugarcane. The next 
important provisions in the Ac* are clauses (b) and (c) of section 3 (1). Section 3 (1) 
provide ; that if the Central Government is of opinion that it is necessary or expedient 
so to do for maintaining or increasing supplies of any essential commodify or for 
securing their equitable distribution and availability’ at fair prices, _it may, by order, 
provide for regulating or prohibiting the production, supply and distribution thereof 
and trade and commerce therein. Sub-section f2) of that section says that without 
prejudice to the generality of the powers conferred by sub-section (1) and order made 
thereunder may provide 

“ (6) for bringing under cultivation any waste or arable land, whether appur- 
tenant to a building or not, for the growing thereon of food-crops generally or 
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of specified food-crops, and for otherwise maintaining or increasing the cultiva- 
tion of food-crops generally, or of specified food-crops; ” 

Clause (c) provides for controlling the price at which any essential commodity may 
be bought or sold. From the scheme of clauses ( b ) and (c) of section 2 and section 3 
of the Act, it is clear that the Parliament intended to bring under control the cultiva- 
tion and sale of food-crops. In view of these provisions it is idle to contend that 
sugarcane does not come within the ambit of the Act. The question whether the 
'Cultivation and sale of sugarcane can be regulated under section 3 of the Act came 
up for the consideration of this Court in Ch. Tika Romji c.rtd others , etc. v. The State 
of U.P. and others \ At pages 432 and 433 of the report it is observed : 

“ Act X of 1955 included within the definition of essential commodity food stuffs 
which we have seen above would include sugar as well as sugaicane. This Act was 
enacted by Parliament in exercise of the concurrent legislative power under Entry 33 
of List IH as amended by the Constitution Third Amendment Act, 1954. Food-crops 
were there defined as including crops of sugarcane and section 3 (1) gave the Central 
-Government powers to control the production, supply and distribution of essential 
commodities and trade and commerce therein for maintaining or increasing the 
supplies thereof or for securing their equitable distribution and availability at fair 
prices. Section 3 (2) (h) empowered the Central Government to provide inter alia 
for bringing under cultivation any waste or arable land whether appurtenant to a 
building or not for growing thereon of food-crops generally or specified food-crops 
and section 3 (2) (c) gave the Central Government power foi controlling the price 
at which any essential commodity may be bought or sold. These provisions would 
certainly bring within the scope of Central legislation the regulation of the produc- 
tion of sugarcane as also the controlling of the price at which sugarcane may be 
bought or sold, and in addition to the Sugar Control Order, 1955 which was issued 
by the Central Government on 27th August,- 1955, it also issued the Sugar 
Cane Control Order, 1955, on the same date investing it with the power to fix the 
price of sugarcane and direct payment thereof as also the power to regulate the 
movement of sugarcane. 

Parliament was well within its powers in legislating in regard to sugarcane and 
the Central Government was also well within its powers in issuing the Sugar- 
Cane Control Order, 1955, in the manner it did because all this was in exercise 
of the concurrent power of legislation under Entry 33 of List HI.” 

It is needless to say anything more on this question. 

It was next contended by Mr. Iyengar that the regulation of price of sugarcane 
is expressly dealt with by the Bihar Sugar Factories Control Act, 1937 and therefore 
we should not impliedly spell out the same power from the provisions of the Order 
and the Act. _ Mr. Iyengar is not right in contending that the power that is sought 
to be exercised in the instant case is an implied one. Sub-rule (3) of rule 3 speci- 
fically provides that unless there is an agreement in writing to the contrary between 
the parties the purchaser shall pay to the seller the price of the sugarcane purchased 
within 14 days from the date of the delivery of the sugarcane. This is a specific 
mandate. If the Bihar Act provides anything to the contrary the same must be held 
to have been altered in view of Article 372 of the Constitution which provides that all 
laws in force in the territory of India immediately before the commencement of this 
Constitution shall continue in foice therein until altered or repealed or amended to a 
competent' legislature or other competent authority. Quite clearly the Bihar Act is a 
pre-Constitution Act and it could have continued to be in force only till it was altered, 
repealed or amended by a competent legislature or other competent authority. We 
shall presently see that the authority that altered or amended that law is a competent 
one. 

The next contention of the learned Counsel for the appellants svas that the Parlia- 
ment had no competence to enact any law’ relating to the control of sugarcane as that 
subject is within the exclusive legislative jurisdiction of the State, the same being 


1. (1956) S.CJ. 625 : (1956) S.C.R. 393 at p. 432 and 433. 
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a part of agriculture. This contention is again unsustainable in view of Entry 33 
of List III of the Constitution which empowers the Parliament to legislate in respect of 
production, supply and distribution of foodstuffs. It is not disputed that the Parlia- 
ment had declared by law that it is expedient in public interest that it should exercise 
control over food stuffs. That being so it was well within the competence of Parlia- 
ment to enact the Act and hence the power conferred on the Government under 
section 3 of the Act cannot be challenged as invalid. 

There is no substance in the contention that the impugned order contravenes the 
fundamental right guaranteed to the citizens under Article 19 (1). No fundamental 
right is conferred on a buyer not to pay the price of the goods purchased by him or 
to pay the same whenever he pleases. 

The contention that in view of section 1 1 of the Act, no cognizance could have 
been taken of the offence alleged is premature. This question does not arise in this 
case. No Court has yet taken cognizance of the case. That stage has still to come. 

There is no substance in the contention that the complaint made before the police 
does not disclose a cognizable offence and as such the police could not have taken up 
the investigation of that complaint. The offence complained of is punishable w'ith 
three years’ imprisonment and as such it falls within the 2nd Schedule of the 
Criminal Procedure Code, and consequently the same is a cognizable offence as 
defined in section 4 (1) (f ) of the Criminal Procedure Code. Hence it was open to 
the police to investigate the same. 

For the reasons mentioned above we are unable to accept any of the contentions 
advanced on behalf of the appellants. In the result this appeal fails and the same 
is dismissed. 

V.M.K. Appeal dismissed. 

THE SUPREME COURT OF INDiA." 

(Criminal Appellate Jurisdiction.)’ 

Present : — S. M. Sikri, G. K. Mitter and K. S. Hegde, JJ. 

Dhian Singh ... Appellant* 

v. 

Municipal Board, Saharanpur and Another ... Respondents. 

Prevention of Food Adulteration Act ( XXXVII of 1954), section 20 — Scope — Pro- 
secution for an offence under IheAct — Requirement of written consenf of the Govem- 
. meat or local authority— Complaint by the Food Inspector— Accused not questioning 
the maintainability of the complaint during the trial as well as in appeal — Accused 
if could be permitted to raise the contention after the disposal of the appeal. 

Section 20 of the Prevention of Food Adulteration Act, 1954 prescribes that no 
prosecution for an offence under that Act should be instituted except by or with 
the written consent of, the Central Government or the State Government or a local 
authority or a person authorised in this’ behalf, by general or special order, by the 
’ Central Government or the State Government or a local authority; There is no 
dispute that the Municipal Board is a local authority. Hence it was competent to 
file a complaint or authorise some one else to file complaint on its behalf. In the 
present case,' the question whether the Food Inspector was authorised by the Muni- 
cipal Board to file the complaint was never put into issue. Both the parties fo the 
complaint proceeded on the basis that it was a validly instituted complaint. It was 
never the case of the accused that the complaint was invalid. If the complaint had 
been filed by the Food Inspector on the authority of the local board, the complaint 
must be held to have been instituted by the local board itself. The question 
whether he had authority to file the complaint on behalf of the local board is a 
question of fact. Official acts must be deemed to have been doncaccording to law. 

If the accused had challenged the authority of the Food Inspector to file the com- 
plaint, the trial Court would have gone into that question. The accused cannot 
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bs permitted to take up that contention for the first time after the disposal of the 
appaal. 

Held also that , under section 20 of the Act, no question of applying one’s mind 
to the facts of the case before the institution of the complaint arises as the authority 
to be conferred under that provision can be conferred long before a particular 
offence has taken place. 

Appeal by Special Leave from the Judgment and Order dated the 18th April, 
1966 of the Allahabad High Court in Criminal Appeal No. 1642 of 1964. 

R. K. Garg and S. C. Agarwal Advocates of Mjs. Ramamurthi & Co ., and 
Sumitra Chakravarty and Uma Dutt Advocates, for Appellant. 

O. P. Rana, Advocate, for Respondent. No. 2. 

The Judgment of the Court was delivered by 

Hegde J. — Two contentions advanced in this appeal by Special Leave are (I) 
that the appeal filed by the Municipal Board Saharanpur before the High Court of 
Allahabad under section 417 (3) of the Criminal Procedure Code was not maintain- 
able in law and (2) the accused could not have been convicted on the strength of the 
certificate of the Public Analyst annexed to the complaint. The High Court rejected 
both these contentions. 

The material facts relating to this appeal are these : The accused in this case is 
the proprietor of Khalsa Tea Stall situated in Court Road, Saharanpur. Among 
other things he was selling coloured sweets. On suspicion that the sweets sold by 
him were adulterated, the Food Inspector, Municipal Board, Sharanpur purchased 
from the accused for examination some coloured sweets under a Yaddasht on 31st 
May, 1963, and sent a portion of the same to the Public Analyst of the Government of 
U.P. for examination. The Public Analyst submitted his report on 24th June, 1963. 
It reads : 


“ See Rnle 7 (3) 

REPORT BY THE PUBLIC ANALYST. 

Report No. 11652. 

I hereby certify that I, Dr. R.S. Srivastava, Public Analyst for Uttar Pradesh, 
duly appointed under the provisions of the Prevention of Food Adulteration Act^ 
1954, received on the 4th day of June, 1963, from the Food Inspector C/o Medical 
Officer of Health, Municipal Board, Saharanpur a sample of coloured sweets 
( Patisa ) prepared in Vanaspati No. 264 for analysis, properly sealed and fastened 
and that I found the seal intact and unbroken. 

L further certify that I have caused to be analysed the aforementioned sample 
and declare the result of the analysis to be as follows : — 

Test for the presence of coal-tar dye: Positive. 

Coal-tar dye identified : — Metanil yellow. (Colour Index No. 138). 

ANALYTICAL DATA IN RESPECT OF FAT OR OIL USED IN THE 
PREPARATION OF THE SAMPLE 

1. Bltyro — refractometer reading at 40 C : — 50.5. 

2. Melting point : — 33.8 C. 

3. Baudouin’s test for the presence of Til oil : — Positive. 

4. Tintometer reading on Lovibond Scale 4.0 Red Units plus 0.1 yellow unit 
coloured with a coal-tar dye namely, Metanil Yellow (Colour Index No. 138) 
which is not one of the coal-tar dyes permitted for use in foodstuffs under rule 
No. 28 of the Prevention of Food Adulteration Rules, 1955. 

No change had taken place in the constituents of the sample which would have 
interfered with analysis. 
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Signed this 24th day of June, 1963. 

The sample belongs to: — 

S. DHIAN SINGH S/O JIWAN SINGH. 

R. S. Srivastava, 

M.Sc. L.L.B. Ph.D. (Lond.), P.R.L.C., 

Public Analyst to Govover ament of U.P. 

Public Analyst, Uttar Pradesh, Lucknow. • 

Scndor’s address : 

The Food Inspector, C/o Medical Officer of Health, Municipal Board, Sahaian- 
pur.” 

On the basis of that certificate, a complaint was filed in the Court of City Magis- 
trate, Saharanpur under section 7 read with section 16 of the Prevention of Food 
Adulteration Act, 1954. It is purported to have been filed by the Municipal Board. 
Saharanpur but it was signed by its Food Inspector. The accused pleaded not guilty. 
Various contentions were taken by the accused in support of his defence. The trial 
Court acquited him taking the view that as the report of the analyst did not contain 
any data, no conviction could be founded on its basis and as the Ycddasht relating to 
the sale had not been attested as required by law, the seizure in question must be 
held to be invalid. As against that decision, the Municipal Board of Saharanpur 
went up in appeal to the High Court under section 417 (3), Criminal Procedure Code. 
The High Court allowed the appeal disagreeing with the trial Court on both the ques- 
tions of law referred to earlier. It came to the conclusion that the analyst had given 
the necessary data and hence his report afforded sufficient basis for conviction. 

It further opined that the fact that the Yaddasht had not been attestedby the witnesses 
of the locality, did not vitiate the seizure made. At the hearing of the appeal, no 
objection about the maintainability of the appeal was taken. The judgment of the 
High Court was rendered on 18th April, 1966. The High Court convicted the appel- 
lant and sentenced him to undergo rigorous imprisonment for two months and to 
pay a fine of Rs. 100, .in default to undergo further imprisonment for a period of one 
month. On 28th April, 1966, the accused filed an application for certificate under 
Article 134 of the Constitution. On 4th May, 1966, when the application filed under 
Article 134 of the Constitution for certificate was still pending, the accused moved 
the High Court under section 561- A, Criminal Procedure Code, lor reviewing its 
judgment of dated 18th April, 1966, principally on the ground that the appeal filed 
by the Municipal Board was not maintainable under section 417 (3), Criminal 
Procedure Code as the complaint had been instituted by the Food Inspector and not 
by the Municipal Board. The application under section 561 (A) was dismissed by 
the High Court as per its order of 16th March, 1967 repelling the contention of the 
accused that the complaint had not been instituted by the Municipal Board. It 
further came to the conclusion that it had no power to review its own judgment. 
The certificate prayed for under Article 134 of the Constitution was also refused by a 
separate order of the same date. Thereafter this appeal was brought after obtaining 
Special Leave. ' , „ „ 

Mr. Garg, learned Counsel for the appellant strenuously contended that the 
appeal filed by the Municipal Board of Saharanpur before the High Court under 
section 417(3), Criminal Procedure Code, was not maintainable as the complaint from 
which that appeal had arisen had been instituted by the Food Inspector. Section 
417(3) of the Criminal Procedure Code, provides that if an order of acquittal is passed 
in any case instituted upon complaint, the High Court may grant to the complaint 
Special Leave to appeal against the order of acquittal. It is clear from that section 
that Special Leave under that provision can only be granted to the complainant and to 
no one else. It may be noted that in this case no appeal against acquittal had been 
filed by the State. Hence the essential question for consideration is whether the 
complainant before the Magistrate was the Municipal Board of Saharanpur ? The 
complainant shown in the complaint is the Municipal Board of Saharanpur but the 
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complaint was signed by the Food Inspector. Section 20 of the Prevention of Food. 

Adulteration Act, 1954 prescribes that no prosecution for an ^^SrafGovMranent 
should b" instituted except by, or with the written consent of, the Central Government 
i the State Government or a local authority or a person authonsed m t^ behalf 
by general or special order, by the Central Government °. r g® a 

local authority. There is no dispute that the Municipal Board rs a local autnority. 
Hence it was competent to file a complaint. It was a!so competent for 
authorise someone else to file complaints under e f® , hcen fti c . d t g e 

complaint on its behalf. Neither in the trial Court not ' 

of hearing of the appeal, any objection was ta by th Courts and the parties 

abihty either of the complaint or of the appeal. Saharanpur was the com- 

before it proceeded on the basis that the Muntcipa [Board, Saharanpur^ r ^ 

plainant and its Food Inspector had fiIed , | t time t0 ok up the contention 

after the disposal of the appeal, the accused for thehrsttimc xook up 

that the Municipal Board was not the real complainan . 

It is true that the complaint was signed by the Foo ^ ^ e ° 0 °gj c the com plaint. 
it was competent for the Municipal Board to to file the complaint 

The question whether he was authorised by th Pj jt proceeded on the basis 

was never put into issue. Both the 5^*2^331 Mid had not authorised 
that it was a validly instituted complaint. H h maintainable. If that is so, 

him to file the complaint then the complaint jas not ma.n^^ r ^ never the . 
no question of the invalidity of the appeal an j n jtq Aggurwal v. Delhi 

case of the accused that the complaint wa i ‘iyed g y one 0 f the officers of a 

Administration 1 , this Court has held that a P ]aW a com plaint instituted by 
local authority at the instance of that author y w bich we are concerned in 

that local authority. Therefore if the C0 ™P t g e au thority of local board, the 
this case had been filed by the Food Inspect j oca i board itself. The ques- 

complaint must be held to have been mstitu , ^ ^ t g e complaint on behalf of the 
tion whether the Food Inspector had autho y be decmcd to have been done 

local board is a question of fact. Gfficia authority of the Food Inspector 

according to law. If the accused had chal e intQ that question. The accused 

to file the complaint, the trial Court would h . % t g e g rs t time after the disposal of 

cannot be permitted to take up that conten tim e an objection as regar s 

the appeal. This Court refused to entertain for the ^ y s f 

the validity of a sanction granted m Mang | f or the accused urged .that a 

Maharashtra and another 2 Mr. Garg, learn p ood Adulteration Act, 195 

permission under section 20 of the Prove „ instituting a complaint unde 
file a complaint is a condition precedent con dition must be satisfactorily P 
provisions of that Act. The fulfilment of that ™ t lain t. Without such a 

by the complainant before a Court can entertam ^ rt of that conte^ 

proof, the Court wifi have no jurisdiction to try q judicial Committee^m 

tion of his he sought to take assistance f ^ Mctdan Mohan Singh v. 

Gokukhand Dwarkadas Morarka v. The King -an f the validity of sanctions 

of U.P.\ Both those decisions deal with the q^s Thc provisions under^hich 

given for the institution of certain cnmina p sanctioning authority o PP 

sanction was sought in those cases req jg tion f or instituting the pr - ^ 

mind and find out whether there was any just t doWn that m such cases, th^ 


oauuHon was sougnt m must; ^ r Verification lor — j, the 

mind and find out whether there was any just cat doWn that m suchcaros 
The Judicial Committee as well as this Court or from the other evidence 
Court must be satisfied either from the order i s sanCtionin g authority and th 
that all the relevant facts had been placed ^ £ mind t0 those fact?. The ^ratio 
authority had granted the sanction after appy Under section 20 of h 

of those decisions has no bearing o* the facts question of ap plying one s mind to- 
Pr evention of Food Adulteration Act, — 

t- Crl. A. No. 100 of 1966 decided on 27th ttf 65 ^!) 1 MU 243 : (1935) 75 1-A. 30. 
May, 19© - 4 A-I-R- 1954 S.C. 637. 

2 - (1966) 2S.C.J. 87 : ( 1966 JMX J- (Crl.) 506 . 
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the facts of the case before the institution of the complaint arises as the authority 
to be conferred under that provision can be conferred long before a particular offence 
has taken place. It is a conferment of an authority to institute a particular case or 
even a classs of cases. That section merely prescribed that person or authorities 
designated in that section are alone competent to file complaints under the statute in 
question. 

For the reasons mentioned above, we are unable to accept the contention of the 
accused that the Municipal Board of Saharanpur was not competent to file the appeal. 

The only other question canvassed before us is that the report of the analyst could 
not have afforded a valid basis for founding the conviction as the data on the basis 
of which the analyst had reached his conclusion is not found in that report or other- 
wise made available to the Court. We are unable to accept this contention as well. 
It is not correct to say that the report does not contain the data on the basis of which 
the analyst came to his conclusion. The relevant data is given in the report. A 
report somewhat similar to the one before us was held by this Court to contain suffi- 
cient data in Manga! das' s case 1 referred to earlier. The correct view of the law on 
the subject is as stated in the decision of the Allahabad High Court in Nagar 
Mahapalika of Kanpur v. Sri Karri-, wherein it is observed : 

“That the report of the public analyst under section 13 of the Prevention of 
Food Adulteration Act, 1954, need not contain the mode or particulars of analysis 
nor the test applied but should contain the result of analysis namely, data from 
which it can be inferred whether the article of food was or 'was not adulterated as 
defined in section 2 (1) of the Act.” 

In the result the appeal fails and the same is dismissed. The appellant is on 
bail. He should surrender to his bail and serve the sentence imposed on him. 

V.M.K. Appeal dismissed. 
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A STUDY OF ‘ ERROR OF LAW APPARENT ON THE FACE OF 

THE RECORD \ 

By 

(Mrs.) Surendra Varshney, B. Sc. l. l. m. Law Lecturer, Lucknow University. 

A superior Court can review the decision of a tribunal if there is an error of law 
apparent on the face of the record. A tribunal may commit an error of fact or an 
■error of law •within its jurisdiction. A superior Court cannot however correct the 
errors because if the superior Court interferes then the case could be decided de novo; 
the superior Court cannot assume functions of an Appellate Court. The superior 
Court can interfere only if the enor is patent on record and no arguments are 
required to establish it. The error of law apparent on the face cf the record is always 
self evident and demonstrable. It means that the supervising Court cannot weigh 
the evidence or cannot interfere with the findings of fact of the inferior tribunal. 
■‘An error in the decision or determination itself may also be amenable to a writ of 
certiorari but it must be a manifest error apparent on the face of the proceedings e.g., 
when it is based on clear ignorance or disregard of the provisions of law. In other 
words, it is only a patent error which can be corrected by certiorari, but not a mere 
wrong’ 1 2 . A wrong decision cannot be reviewed by the Superior Court and 
the reason is that if a tribunal has jurisdiction to decide then it includes jurisdiction 
to decide rightly as well as wrongly. If the tribunal has given a wrong decision then 
it can be corrected by way of appeal, if provided in the statute. A wrong finding 
of fact cannot be interfered with by reviewing Court unless the fact is a jurisdictional 
fact. If the reviewing Court interferes with the erroneous finding of fact then the 
reviewing Court would convert itself into a Court of appeal which is not permissible 
by the law. “The Court issuing a writ of certiorari acts in exercise of a supervisory 
and not appellate jurisdiction. One consequence of this is the that the Court will 
not review findings of fact reached by the inferior Court o. tribunal even if they be 
errneous.”- 


1. Per Mukherjea, J. in T.C. Basappa v. T. Nagappa . (1954) S.C.J. 695 : (1955) 1 S.C.R. 250: 
A.I.R. 1954 S.C. 440 at page 444. 

Similar views were expressed by Morris, L J. in R- v. Northumberland Compensation Appeal 
'Tribunal Exp. Show, LJR. (1952) 1 K3.33S a f page 357. The Lord Jus' ice said, ‘It is plain that 
-cmiorarj will not issue as the cloak ofan appeal in disguise. It does not lie in order to bring up 
an order or decision for rehearing of the issue raised in the proceedings. It exist to correct error 
of law when revealed on the face of an order or decision or irregularity or absence of or excess of 
jurisdiction when shown.’ 

Gajendragadkar, J. in Sri Amlika Mills Co. v S.B. Bhatt, (1961) 1 MX J. (S.C ) 19S: (1961) 1 
An.W.R. (S.C.) 19S: (1961)1 S.CX643: AAR. 1961 S.C. 970 at 973., observed, ‘There is nodoubt 
-that it is only errors of law which are apparent on the face of the record that can be corrected, and 
-errors of fact though they may be apparent on the face of the record cannot be corrected.’ 

See also Nagcndra Nath Bora v. Commissioner of Hills Division, (195S) S.C-R. 1240 : (19*8) 
S.CJ. 79 S : A.T.R. 195S S.C. 39S. 

2. Hari Vishnu Kamath v. Sycd Ahmad Ishcque, 11955) S CJ. 26~: (19551 1 M.L J (SC) 
257 : (19^5) 1 S.C.R. 1104 at p. 1121 : A.l.R. 1955 S.C. 233. 

S J — 4 
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Wat is error of law apparent on the face of the record. 

Now it is evident that the Superior Courts would interfere if there is an error of 
law apparent on the face of the record. But what is error of law apparent on the 
face of the record ? No .error could he said to be apparent on the face of the record 
if it w'as not self evident and if it required an examination or argument to establish it 3 
The same view was also expressed by Gajendragadkar, J.,as difficulty however, arises 
w'hen it is attempted to lay down tests for determining when an error of law r can be 
said to be an error apparent on the face of the record. Sometimes it is said that it is 
only errors which are self evident, that is to say, which are evident without any 
elaborate examination of the merits that can be corrected and not those which can 
be discovered only after the elaborate argument 4 . But an error of law may be self- 
evident to a particular judge and not to another because judicial opinions may differ 5 
In such situations it is very difficult to define what is an error apparent on the face 
of the record. The fact is that what is an error apparent on the face of the record 
cannot be defined precisely or exhaustively, there being an element of indefiniteness 
inherent in its very nature and it must be left to be determined judicially on the facts 
of. each case 6 . Similarly, a finding based on no evidence is an error of law apparent 
on the face of the record. But errors in appreciation of documentary evidence or 
errors in drawing inferences are not errors of law and can be corrected only by way 
of appeal 7 . If a statutory provision is capable reasonably of two constructions and 
one construction has been adopted by the inferior Court then it cannot be 
said that the construction so made constitutes an error of law' apparent on 
the record 8 . When an error of law apparent on the face of the record is found and 
a writ of certiorari is issued the usual course to adopt is to correct the error and send 
the case back ot the inferior Court or tribunal foi its decision in accordance with 
law. In such cases the reviewing Court cannot consider the evidence itself and reach 
its own conclusions in the dispute involved therein 9 . In Champsay Bhara & Co. v. 
Jivraj Bailoo Spimiing and Weaving Co 10 ., Lord Dunedin said that an error on the 
face of an award means that the Court must find whether there is any legal proposition 
which is the basis of such an award. His Lordship also observed that where an 


• 3. Chagla, C.J.in BatukK- Vyas v. Surat Municipality. A.l.R. 1953 Bom. 133;‘ it is 

well established that the High Court cannot in exercise of its power under that section (section 
107 of the Government of India Act, 1915) assume appellate powers to correct every mistake of 
law.’ Per A.K. Sarkar J. in Satyanarayan v. Mallikarjun. (196 9) S CJ. 1065 : (1960) S C.R. S90 : 
A.l.R. 1960 S.C. 137 at page 142. 

4. ShriAmbiea Mills Co. v. S.B. Bhatt, (1961) 1 S.C J. 643 : (1961) 1 M.L J. (S.C.) 19S : (1961) 

1 An. W.R. (S.C.) 198 : A.l.R. 1961 S.C. 970 at page 973. 

5. Venkatarama Ayyar, J. in Sari Vishnu Kamath v. S.A. Isaqne, (1955) S.CJ. 2 6 7 : (1955) 1 
M-LJ. (S.C.) 157: (1955) 1 S.C.R. 1104 at page 1123 said ‘There must be cases even this test might, 
break down because judicial opinions also differ, and an error that may be considered by one judge 
as self evident might not be so considered by another.’ 

6. (1955) 1 S C.R- 1104 at page 1124 : (1955) S.CJ. 267 : (1955) 1 M-LJ. (S.C.) 157. 

7. Kaushalya Devi and others v. Bachittar Singh and others, A.l.R. 1960 S C- 1168. 

S. Gajendragadkar, J. in Svcd Yahoob K.S. Badkakrishr.cn and others, (1 964) 5 S C.R. 64: 
A.l.R. 1964 S.C. 477,480: ‘ An error which has to be established by a Jong drawn process of reaso- 
ning on a point where there may conceivably be two opinions can hardfy be said to be an, error 
apparant on the face of the record. SatyaNarayan v. Mcllikarajun, (1960) S.CJ. 1065: (1960) 
S.C.R. 890 : A.l.R. 1960 S.C. 137 at page 141-342. 

9. Gajendragadkar, J. in T. Prcm Sagar v. M/s. Standard I ’actum Oil Corpr.., (1964) 5 S C R. 
1030 : A I.R. 1965 SC. Ill at page 118. 

10. L.R. (1923) A.C. 480 : 44 M-LJ. 706 : LR. 50 LA- 324 : A.l.R. 1923 P.C. 66. 
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award is challenged upon such a ground it is not possible to read words into it or to 
draw inferences and the award or the order must be taken as it stands 1 1 Two learned 
English writers, Griffith and Street, have observed. ! There may be an error of law 
on the face of the record either because the facts, being fully stated on the record, are 
plainly inconsistent in law with the decision reached or because a wrong proposition 
of law has been relied on in the record’ l2 . But the formula given by °the learned 
writers is not always applicable and does not cover all the cases of error of law 
apparent on the face of the record. It appears that it is impossible to define error of 
law apparent on the face of the record. Whether or not an impugned error is an 
error of law which is apparent on the face of the record must always depend upon 
the facts and circumstances of each case and upon the nature and scope of the legal 
provision alleged to have been misconstrued or contravened. 13 

In England, the first case where a writ of certiorari was issued against a decision 
of an Administrative Tribunal, on the ground of error apparent on the face of the 
record, was R. v. Northumberland Compensation Appeal Tribunal Exp. Shaw 1 *. In 
that case, due to the National Health Service Act, 1946, the applicant lost his service 
in a Hospital Board. Some Compensation was awarded by the Compensation 
Authority to him according to the provisions of the Act, Aggrieved by the amount 
awarded he took the matter to the tribunal. The Tribunal calculated the duration 
of the applicant’s services without taking into account the service of the applicant 
with the local Government B oard. The Tribunal rejected the appeal of the applicant 
The applicant applied to the Divisional Court for an order of certiorari to quasi 
the order of the Tribunal. Before the divisional Court, it was admitted by the counsel 
for the Tribunal that there was an error on the face of the order made by the Tribunal 
but contended that no certiorari could be issued against a statutory tribunal on the 
ground of error of law on the face of the record. But the Divisional Court granted 
the order for certiorari. The Tribunal appealed. The Court of Appeal dismissed 
the appeal and held that there was an error of law on the face of the record The 
Tribunal gave a “speaking order” where the Tribunal considered the services of the 
applicant to the Hospital Board only and did not consider the service of the appli- 
cant with the Local Government Board. Morris L. J., said ‘it is plain that certiorari 
will not issue as the cloak of an appeal in disguise. It does not lie in order to bring 
an order or decision for rehearing of the issue raised in the proceedings. It exists 
to correct error of law where revealed on the face of an order or decision or 
irregularity or absence of or excess of jurisdiction where shown. 5 


11. This dictum was followed in M/s. Bharat Barrel and Drum Mfg. Co. v LK Bose and 
others, (1967) 1 S C.R. 739 : (196S) 1 S C.J. 199 : A T.R. 1967 S C. 361. 

12. ‘ Principles of Administrative Law’ (1959) at page 21S, 219. This idea of Griffith and 
Street is reflected in the decision of Gajendragadkar in Syed Yakoob v. K-S. Radhakrishnan 

5 S.C.R. 64 : A I.R. 1964 S C. 477 at page 4S0. as * Thus where it is manifest or clear that the 
conclusion of law recorded by an inferior Court or Tribunal is based on a statutory provision 
sometimes in ignorance of it, or may be even in disregard of it. or is expressly founded on rea. ’ ° r 
which are wrong in law, the said conclusion can be corrected by a writ of certiorari In it '~t° DS 
cases, the impugned conclusion should be so plainly inconsistent with the relevant statutory - C 
sion that no difficulty, is experienced by the High Court in holding on the face of the record £ r ° V1 ~ 

13. Per Gajendragadkar, *J. in Syed Yakoob v. K.S. Radhakrishnan fl9641 s c n 

A.I.R. 1964 S.C. 477, 4S0. ’ W ' 5 b - C ~ R - 64 * 

14. L.R. (1952) 1 Q.B. 33S. 
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The first Indian case where a writ of certiorari was issued against the decision 
-of administrative tribunal on the ground of error of law apparent on the face of re- 
cord was Hari Vishnu Kaniath v. Syed Ahmed Ishaque 15 . Writ of certiorari was 
issued on the ground of the error of law apparent on the face of the record when votes 
were counted 16 against the provisions of rule 47 (c) of the rules made under the 
Representation of the People Act, 1951 ; when a person was dismissed 17 from ser- 
vice on the charge of having political leaning but not as haring had any objectionble 
activity amounting to misconduct. Certiorari was not issued on the ground of 
erroneous finding of facts because whether petitioner had a workshop or not at 
terminus of a route was a pure question of fact 18 and the High Court had no 
jurisdiction to interfere with the finding recorded by the appellate Tribunal and the 
High Court cannot seek to correct it by issuing a writ of certiorari. 

What is Record. 

A record comprises the document in which determinations of a decision are re- 
corded. It also comprises the document which initiates the proceedings, the pleadings 
if any and the adjudication 19 . A statement of reasons given 20 by the Tribunal is 
•deemed to be part of the record. If the recoid is incomplete the Superior Court can 
ask the inferior Court or tribunal to complete it. Error of law will, not usually be 
•disclosed unless the Tribunal has given reasons for its decision. Bur an error of 
law may sometimes be held to be apparent on the face of the record even though 
the Tribunal has not set out or has not fully set out its process of legal reasoning 21 . 

Speaking Order. 

A speaking order is an order where reasons for the decision are set out. If in 
the decision reasons are not given than it would be very difficult for the reviewing 
Court to issue a writ of certiorari. It seems that it would be correct to say that where 
the impugned decision does not give any reasons whatsoever, so that evidence has 
to be taken in order .to discover the erroneous reasons, the Court will not do so, in 
the exercise of its power to issue certiorari ; if the impugned order is a ‘speaking order’ 
i.e., the reasons for the decision are set out therein, the Court will issue certiorari. 

The word speaking order can be traced from Walsall Overseers v. London and 
North Western Ry. Co.- 2 , where. Lord Cams said: All that was necessary was that 
the Court of Quarter Sessions, in making its order, should . not make it an unspeaking 
-or unintelligible order, but should in some way, state upon the tace of the order the 
•elements which had led to the decision of the Court of Quarter Sessions, stated upon 
the face of the order, by way of recital, that the facts were so and so, and the grounds 
•of its decision were such as were so stated ; than the order became upon the face 
of it a speaking order ; and if that which was stated upon the face of the order, in 
the opinion of any party, was not suchas to warrant the order, than that party might 

15. (1955) 1 S.C.R. 1104 : (1955) S.C.J. 267 : (1955) 1 M.LJ. (S.C.) 157. 

16. Ibid. 

17- Dakshinamnrthi v. State of Madras and others, I.L.R. (1964)1 Mad. 861: (1964) M.LJ. 
<CrI.) 671 : (1964) 2 M.LJ. 535 : A.I.R- 1967 Mad. 392. 

18. Syed Yakoob v. K S- Radhakrishnan and others, (1964) 5 S.C'R. 64 : A.I.R. 1964 S.C. 477. 

19. Ecr Denning L.J. in Shaw's case, L.R. (1952) 1 K.B. 338 at 352. 

20. See section 12 of the Tribunals and Inquiries Act, 1958. 

21. Dc Smith-Judicial Control of Administrative Action-page 303. 

22. (1878) L.R. 4 App. Cas.30. 
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go to the Court of Queen’s Bench and point to the order as one which told its own 
story, and ask the Court of Queen’s Bench to remove it by certiorari, and when so 
removed to pass judgment upon it, whether it should or should not be quashed 23 . 
In this case Lord Cairns distinguished an ‘unspeaking order’ from a ‘speaking order.’ 
Later this dictum of Lord Cairns was followed in R. v. Northumberland Compensa- 
tion Appeal Tribunal, Exp Shaw-*, where Lord Goddard said ‘ Similarly anything 
that is stated in the order which an inferior Court has made and which has been 
brought up into this Court can be examined by the Court, if it be a speaking order, 
that is to say, an order which sets out the grounds of the decision 25 . The Northumber- 
land case si was followed in Hari Vishnu Kamath v. Syed Ahmed Ishaque 1 . 

When an administrative authority is inflicting punishment upon a person, the 
order of punishment must contain reasons for the decision because the authority acts 
in a quasi-judicial manner in inflicting the punishment. So where punishing 
administrative authority passed an order without assigning any reason for the removal 
of an employee for his unsatisfactory conduct, it was held that the omission to give 
reasons made the order of removal illegal 2 . Hence the order of the Tribunal must 
ex facie disclose the reasons 3 , which persuded the Tribunals to give such decision. 
The statement of reasons in a decision of lower Court or authority is not only re- 
levant in case of judicial review but it is also relevant in case of an appeal because in 
the absence of reasons it is impossible for the Courts exercising appellate powers, 
or powers of superintendence, to see whether or not the authority was influenced 
by any extraneous considerations 4 . The Supreme Court of India has very 
recently said 5 that an order of an administrative authority should contain reasons 
for it. Hidayatuliah , J., observed . The next question is whether government was 
justified in making the order of 26th April, 1955 ? That order gives no reasons at all. 
The Act lays upon the Government a duty which obviously must be performed in a 
judicial maimer. The appellants do not seem to have been heard at all. The Act 
bars a suit and there is all the more reason that Government must deal with such cases 
in a quasi judicial manner giving an opportunity to the claimants to state their case 
in the fight of the report of the Deputy Commissioner. The appellants were also 
entitled to know their reason why their claim for the grant of money or a pension was 
rejected by Government and how they were considered as not falling within the class 
of persons who it was clearly intended by the Act, it to be compensated in this man- 
ner®. This statement clearly shows as to what should be done by an administrative 
authority while pronouncing a decision. It is clear now on these discussed authorities 
that an administrative authority should pronounce its decisions with reasons. 


23. (1S7S) L.R. 4 A.C. 30 at page 40. 

24. LJt. (1951) 1 KJ. 71 1. 

25. L.R. (1951) 1 K.B. 711 at page 71S. 

1. (1955) 1 S.C.R. 1104: (1955) S.CJ. 267 : (1955) 1 M.LJ. (S.C.) 157. 

2- PJ. Joseph, v. Superintendent of Post Offices, A.I.R. 1961 Ker. 197. 

3. M. Rcmayya v. State of Ar.dhra, A-I-R. 1956 Andh. 217. 

4. Jagannath KcskinathKavralakarv. Onion of India end others, A.I.R. 1967 Del hi 121 124. 

5. Sender Govindrao v. State of M-P-, (1966) 1 S.CJ. 4S0 : (196a) I S.C.R. 67S * A-LR 'Wes' 

S.C. 1222. 

6. AJ-R. 1965 S.C. 1222 at page 1226 : (1966) 1 S.CJ. 4S0 : (1965) 1 S.CR. 67S. 
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OMBUDSMEN IN DEVELOPING COUNTRIES 


By 

Joseph Minattur* 

Ombudsman is defined as “ a legislative commissioner for tire investigation 
of citizens’ complaints of bureaucratic abuse.” 1 

In an attempt at describing him and his office, the Thirty-second American 
Assembly stated that he is 

“ an independent, high-level officer who receives complaints, who pursues 
inquiries into matters involved, and who makes recommendations for suitable 
action. He may also investigate on his own motion. He makes periodic public 
reports. His remedial weapons are persuasion, criticism and publicity. He 
cannot as a matter of law reverse administrative action.” 2 

It is common knowledge that the institution of Ombudsman originated m 
Sweden. Provision was made for it in the Swedish Constitution of 1809. Finlan 
adopted the institution in 1919. and Denmark made provision for it in the Consti 
tution of 1953. In 1962 Norway appointed an Ombudsman for Civil A allr *‘ 
The same year witnessed a country in the Commonwealth New Zealand -a op 
ing the institution. 

From the time Professor Stephan Hurwitz, the Danish Ombudsman, who took 
office in 1955, began propagating the Ombudsman idea, enthusiasm was evince 
for it in mc.ny parts of the world. We have seen that New Zealand a °P lc _ 
institution in 1952. A few years later a Parliamentary Commissioner for mini- 
tration was appointed in the United Kingdom. Two provinces of. a ^ a a ’ 
Albeita and New Brunswick, as well as the State cf Hawai in tire Unite 
appointed their Ombudsmen. Northern Ireland may appoint one very soo 
One hears in England talk of an Ombudsman for hospitals. A London boroug 
council announced the appointment of an unofficial Ombudsman. . An c 
University, it is reported, has appointed an Ombudsman to deal with student gn- 
vances; even department .stores in the United States have not been s ovv 0 J 
on the Ombudswaggon; one of them in San Francisco has appointed an m u 
to deal with customer’s complaints. 4 

Two developing countries of the Commonwealth, Guyana and Mauritius, 
recently adopted the institution. India contemplates adopting it at two levels, 


* Ph. D , LL D-, D C.L , Barrister-at-Law. 

1. S.V. Anderson, “Ombudsman”, in Encyclopaedia Bntanmca, (196S) cd.) ^ 

2. Quoted in S.V. Anderson (cd) Ombudsman for American Goicrnmcni'lp.V Vanadd . ^ 

deflation is required here is one from Professor D.C. Rowat. He says that the Om 
independent, politically neutral officer of the legislature, usually provided for m ^ 

who receives and investigates complaints from the pu ic a 8 alns . ,, ... jj Srrcad "cf the 

has the power to criticize and publicize, but not to reverse such action. ( The brrcao 01 
Ombudsman Idea” in S.V. Anderson (ed) Ombudsman for American! 'f' 36 ' 

3 F P Ridley, “ The Ombudswaggon ”, Parliamentary affairs Vol.. XXI, p. 2S5. 

4 ' F P Ridley, op. cil.p. 286 ; D C. Rowat, The Ombudsman ; Citizen s Defender, p. 1 5. 
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■one Ombudsman for investigating complaints against ministers and secretaries 
to government, and a number of others to investigate administrative acts of other 
public authorities at the Centre and in the States. In Singapore, the Constitutional 
Commission recommended the adoption of constitutional provisions for an Ombud- 
man similar to those in Guyana and Mauritius. 

When there is so much 1 Ombudsmania 5 it may be worthwhile ro look at the 
institution as adopted in two Commonwealth countries. Guyana and Mauritius 
have been selected for this purpose, in view of the fact that they may provide the 
necessary guidelines for other developing countries of the Commonwealth where 
the adoption of the institution is contemplated. 

In Guyana 

A separate part of Chapter V dealing with the Executive in the Contitution 
of Guyana is devoted to the office of the Ombudsman. This part deals with his 
appointment, his jurisdiction, Bis function on concluding an investigation and his 
annual report to the National Assembly. 

The Ombudsman in Guyana is to be appointed by the Governor-General on 
the recommendation of the Prime Minister after consulting with the Leader rf the 
Opposition . 5 He is precluded from performing the functions of any other public 
office, and also from holding any other office of profit except with the approval of 
the Prime Minister in each particular case, and from engaging in any other occupa- 
tion for reward . 6 The appointment is for a term of four years. He may be removed 
for inability to discharge the functions of his office or for misbehaviour if a tribunal 
to which the question of removing him from office has been referred recommends 
such removal . 7 The Governor-General appoints the tribunal on the advice of 
the Prime Minister and it will consist of a Chairman and at least two members selec- 
ted by the Prime Minister, after consultation with the Judicial Ser\ice Commis- 
sion . 8 

The Ombudsman may investigate any administrative action taken by any 
-department of government or by «ny other authority or by Ministers 9 , officers or 
members of such department or authority on or after Independence 
day 10 

He may investigate any such action. 

(/) if a complaint made made to him by any person alleging that the 
complainant has" sustained injustice on account of a fault in administration. 

(«) if a Minister or a Member of the National Assembly requests the Ombud- 
sman to conduct an investigation on the ground that some person has or may have 
sustained such injustice. ■' 


5. Constitution of Guyana, Article 52 (2). 

6. Article 52 (3). v 

7. Article 52 (5). 

S. Article 53, - - 

9. In Denmark, Finland and Norway, the Ombudsman has jurisdiction to investigate the 
administrative actions of Ministers. In Sweden, where hispowers of investigation do not extend 
to the Ministers, the administrative departments are independent of the Ministers. They have r.o 
political responsibility for the measures decided upon by subordinate, but independent officials. 
(See Rowat : The Ombudsman : Citizen's Defender, p. 26).: 

10. that is, 26th May, 1966. " - 
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(tit) on his own motion when he considers that some person has or may have 
sustained such injustice . 11 

The complaint may he made by the aggrieved person himself or by his repre- 
sentative in cases where he is unable to act for himself . 12 

He is precluded from investigating an action(or inaction) when the complainant 
has a remedy in Court, or a right of appeal, review or reference before any other 
independent tribunal. He may, however, conduct an investigation if he is satis- 
fied that in the particular circumstances it is not reasonable to expect the com- 
plainant to take or to have taken proceedings in a Court . 13 Further, he is not 
precluded from investigating an action on the ground that the complainant can 
apply to the High Court for redress in cases where contravention of his funda- 
mental rights is alleged. 

A schedule annexed to the Constitution lists a number of matters exempted 
from the jurisdiction of the Ombudsman. They are: 

(i) matters certified by a Minister to affect relations between Guyana and 
other States or international organisations, 

(it) action taken for protecting the security of the State or investigating 
crime, including action taken in regard to passports for any of these purposes. 

(iii) proceedings in a Court, 

(iv) appointments to offices under the Crown, appointments made by or 
with the approval of the Governor-General or any Minister, action taken in relation 
to any present or former holder of any such office or employment, 

(v) action taken in respect of orders or directions to nasal, military', 1 * 
air or police force or prison service, 

(m) the exercise of the prerogative of mercy. 

(vii) the grant of honors, awards and privileges, 

(vtii) action taken in matters relating to contractual or other commercial 
dealings with the members of the public other than action by any authority empo- 
wered to determine the persons with whom any contract shall be made by the - 
government and any authority specified by Parliament. 

(tx) action taken in any country outside Guyana by' or on behalf of a repre- 
sentative of the government of Guyana or any officer of that government. 

(x) any action which under the terms of the Constitution is precluded from 
inquiry 7 by a Court. 

Action taken by the Judicial Service Commission is also exempted 
from his jurisdiction . 15 But authorities empowered to determine with whom the 
government is to enter into contracts as well as any other authorities specified by 
Parliament are subject to his investigatory powers . 16 

11. Article 53 (2). 

12. Article 53 (7). 

13. Article 53 (3) (i). 

14. In Sweden, Norway and West Germany, there are Ombudsmen for Military Affairs. 

15. Article 53 (6). 

16. Article 53 (5) 
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The Ombudsman can, in general, act in his individual Judgment in deciding 
whether to initiate, continue or discontinue an investigation . 19 When he decides- 
not to initiate or to discontinue an investigation, he is required to report the matter 
to the person who made the complaint or the request to investigate . 20 He mag 
refuse to initiate or may discontinue an investigation if it appears to him that 

(:) the complaint is in relation to an action of which the complainant had 
knowledge for more than twelve'months, 

(it) the subject matter is trivial, 

(i:i) the complaint is frivolous or vexatious or not made in good faith, 

(iv) the complainant has no sufficient interest in the subject matter of the 
complaint . 21 

After conducting an investigation he should report to the department or autho- 
rity concerned the results of his investigation and in cases where he is of the opinion 
that a person or body of persons has sustained an injustice on account of a fault in 
administration, he should communicate his reasons for the opinion to the department 
or authority and make suitable recommendations to rectify the fault . 22 He should 
also inform the complainant or the Minister or the member of the legislature who 
made the request for investigation of the nature of the injustice when he is of the 
opinion that a person or body of persons has sustained injustice . 23 WTien he is 
of the opinion that no injustice has been sustained, be should inform the person 
concerned of the opinion and give him the reason for it . 24 If no action has been 
taken within a reasonable time by the department or authority on the basis of his 
recommendation where an injustice has been sustained, he may make a special 
report to the National Assembly 25 . He is also required to make an annual general 
report to the Assembly 1 . Parliament may make such supplementary' and ancillary- 
provisions as appear necessary' and expedient for the procedure to be followed by 
the Ombudsman in his investigations, for the manner in which complaints and 
requests are to be made, for the payment of a fee in respect of any complaint or 
investigation, and also for the powers, duties and privileges of the Ombudsman or 
of other persons or authorities in obtaining or disclosing information for the purpose 
of investigation or report by the Ombudsman 2 . 

The Constitution defines fault in administration to include contravention of 
the constitutional provision prohibiting discriminationon grounds of race, place of 
origin, political opinion, colour, or creed . 3 It may also be mentioned that a 
reference to an action by the administration includes its failure to act . 4 

In Mauritius 

Before attempting to appraise the system in Guyana, it may be useful to look 
at the institution as established in Mauritius, so that comparisons may be drawn 
easily and more intelligibly. 

19. Article 53 (4). 

20. Article 53 (9). 

21. Article 53 (4). 

22. Article 54 (1). 

23. Article 54 (2) (a). 

24. Article 54 (2) (6). 

25. Article 54 (3). 

1. Article 54 (4). 

2. Article 55. 

3. Article 56. 

4. Article 53 (10). 

S J— 5 
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The Constitution in Mauritius has a whole chapter devoted to the Ombndsm ^ . 
in a number of matters, theproVMons are not dissinniar to 4 c « = » * 
don of Guyana. But there are also differences t and some ; of ' ^ ^ 

important. It may therefore be advisable, at the n*«- Rented’ without 

marise the main provisions so that a complete pictu P 

the aid of a multitude of cross-references. 


In Mauritius the Ombudsman is not empowered to 

action (or inaction) of Ministers. But this exemption from jmndicU PP 
have been envisaged as a temporary and transitional measure. The Constatu 
Commissioner for Mauritius reported in 1964: 


“ I found that there are differences of opinion over the 
he should be empowered to investigate the acts and decisio 
selves. In view of the conflict it might be bettor to exdude &e person 
decisions of Ministers from his purview m the first mstanc 


This recommendation for elusion of Minister* j » onZ 

the basis of a compromise to ig— ^'““c^Lioner made i. T=y dear 
concept of ministerial responsibility. 

that 


•< Far from weakening the principle of ministerial responsibility he ( 
Ombudsman) could make it more efficacious 


Fmouabiiiciiij wlixvx — 

In Mauritius the Ombudsman's powers of mvtBOgabon ox'ma ^ service 

menus of Government, the Police Force, the ft»t Verity of any 

maintained and controlled by the vemm tenders foi Government con- 

•such service, and any authority empowered toinMte tenders 

tracts 6 . 


The following officers and authority are excluded bom 1 * jurisdictioa 
(i) The Governor-General and his personal staff; 


00 by the Constitution and their staff; 

(Hi) any Commission established d> or in 

(,•„) the Director of Public Prosecution and any persons aebag 
accordance with his instructions; 


i SSSSt. war, of,„, CSV— C"**™** 

^"^rt^Sa^r.th.O n.buds^si 

account for his administrative roinist£ria] responsibility are 
there is no cause to feel tbat thc p f fa 0m tj U dsman, or themselves to suffer b - y 

to stand in the wai^oftheefiectivejipcraUon^mtbe j n Kcw Zcaiar.a”, Journal oj 


IO sianu ju tut 

of his activities.” ( sirG ^*£^ ^ , ss . 
Administration Orerescas (196 ) . gj mi 

S. Constitution of Mauritius, section 97 CU 
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(v) any person exercising powers delegated to him by the Public Service 
<Commission or the Police Service Commission. 9 

In cases where the Premier gives a written notice to the effect that the action 
-complained of 'was taken by a Minister or a Parliamentary Secretary m person 
the exercise of his own deliberate judgment, the Ombudsman is preclude rom 
■conducting an investigation of the action in question. 10 This appears to e a p 
vision fraught with serious peril for the citizen. When Ministers an ^ ar lain 
tary Secretaries are made immune from investigation, the Om u an s un 
may prove ineffective in many cases, as Ministers and Parliamentary Secret^ 
can insulate any matter from the Ombudsman’s authonty by either makng^ 
decision or giving an order personally or claiming that they have persona y 
the decision or given the order. 

. The 'Ombudsman in Mauritius is to be appointed by the GoVe " 1 °7? C ^ 
after, consultation with the Premier, the Leader of the Opposition an 
persons as appear to the Governor-General, acting in his own dehberatejudgmen 
to be leaders of parties in the Legislative Assembly. 11 These consultation P 

sise the representative character of the Ombudsman. Buthesia no t fc rpr 

of the Legislative Assembly or any local authority or a local Governmen 
nor shall he perform the functions of any other public office. 

The Ombudsman is empowered to investigate any action taken b} . 

or authority, barring the exceptions already mentioned, m e exercise o 
trative functions, in any case in which a member of the pu ic c - i t 

to the Ombudsman, to have sustained injustice in consequence of malaffimnis 

•don in connection with the action . 13 He may make the investigation upo 

plaint from the aggrieved person, or when invited to do so by any m 

member of the L^lative Assembly or on his own initiative. 1 A compW may 
be made by any individual or body of persons except certain publicly ele ^ 
appointed authorities. 15 It shoudl be made by the aggrieve person ' , 

in certain circumstances (as when he is dead or unable to act for horns ) Y 
personal representative or some other individual who is suitable to ^ 

Legislative provisions may be made requiring, among other thmgs,^ ^ ^ 

‘ should be transmitted through a member of the Legislative Assemb y. 

He is generally precluded from conducting an investigation when ffie a^ieVed 

person has'or had a right of appeal to a tribunal or a ^^at ffi ffic p^- 
Nevertheless he may conduct an investigation if he is satisfi 




9. 

10 . 

11 . 

12 . 

13. 

14. 


Section 97 (1) 
Section 97 (7) 
Section 96 (2) 
Section 96 (3) 
Section 97 (1) 
Section 97 (1) 


it. UW.UUU _ tf 

— * “ body 

constituted for the purposes of the ^ J^ben arfappointed by the Governor-General 

16. Section 97 (4). . . 

17. Section 102 (2). 
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circumstances it is not reasonable t o excpect conducting an 
self of that right or remedy. »• Further, he » xu* ^ 

investigation as to whether any of the provisions rda __ c j^ ementary to the 
freedoms of the individual has been contravened. ^ ^ Suprem e Court 

provision which enshrines a person s ng t to app y Constitution has 

If anv of the fundamental rights and freedoms guaranteed by the Cons 

been,' is being, or is likely to be contravened in relation to him ^ 

He is precluded from investigating a matter if ‘ he : interes ts of the 

Minister that the investigation of that matter y, o it app ears to him 

security of the State 2 1 , He shall not make any mves o of the coin plaint 

that the complaint is vexatious or frivolous, that the su j t matter, or 

is trivial, that the complainant has no sufficien twelve months." 

that the complaint has been unreasonably delayed for more than t\\ 

The investigation is expected to be informal, and is to be conduce ^ ^ may 
The Ombudsman, may obtain his information m an'v mann the investigation* 2: 5 

decide whether any person should be represented } ^Tlrmcipal officer of 
He is, however, required to afford an opportunity to ^ a p^ e d to have 

department or authority concerned and to any o er pers allegation in a 

taken or authorised the action in question to comment on 

complaint . 24 , - t ,} 1C production of 

The State is not entitled to claim any ’ roceedings , 25 butinfonna- 

-documents or the giving of evidence as is al ov e in Committee 

tion and documents relating to the proceednrgs rhatinhis 

of the Cabinet arc privileged . 1 Wie-n the ttomej pp j n the notice v.ould 

.. or information specified in me 


be against public interest in ldation to ddem^^n^ tQ communicate 

the Ombudsman and the members of ius s _ ^ 

to any person the specific document or mfonnation. a subject 

TOen the Ombudsman is of the opinion tin,, the action scinch rs the su J 

matter of the investigation was 
(J) contrary' to law, 

(fi) based wholly or partly on a mistake of law or fact, 

(iff) unreasonably delayed, 

(iv) otherwise unjust or manifestly unreasona e, 

(./that the matter should be given further cons, deration, 

(» an omission should * „ ,„«d, 

(c) that th e decision should be can 

18. section 97 (6) CO- 

19 . Section ( 1 ) 00 - 

20. Section 17 CO- 

21 . Section 97 (9). 

22. Section 97 (8). 

23. Section 98 (2). 

24. Section 98 CO- 

25. Section 99 C3)- 
1. Section 99 f4). 

l-«. Section 99 (5). 
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(d) that any practice on which the act, omission, decision or recommendation 
was based should be altered, 

(e) that any law- on which the act, omission, decision or recommendation 
was based should be reconsidered, 

(f) that reasons should have been given for decision, or 

(g) that any other steps should be taken, 

he is to report his opinion, giving reasons, to the principal officer of the department 
■or authority concerned, together with his recommendations and request the official 
to notify him of the steps which it is proposed to take to gitre effect to the recommen- 
-dations. He shall also send a copy of the report and recommendations to the 
Prime-Minister and the Minister concerned. 2 If no adequate or appropriate action 
is taken by the department or authority within a reasonable time, he may send a 
•copy of the report and recommendations to the Prime Minister and the Minister con- 
-cemed. 3 Further he may make such reports to the Legislative Assembly on the 
matter as he thinks fit. 4 He is required to make an annual report to the Govemor- 
■Gcneial concerning the discharge of his functions and it will be laid before the 
Assembly. 5 

In the performance of his duties, the Ombudsman is not subject to the direction 
■or control of any authority and his proceedings are not to be called in question in any 
Court of law. 6 7 But provision will be made defining offences in connection rrith the 
functions of the Ombudsman and his staff and prescribing the method of trial and 
penalties for such offences.’ Supplementary and ancillary provisions which may 
appear necessary and expedient are to be prescribed and they may include, among 
others, provisions for the procedure to be followed by the Ombusdsman in the 
performance of his duties 8 . 

Bo tli Guyana and Mauritius have a multi-racial population and the presence 
•of an Ombudsman may prove valuable in protecting the rights and interests of 
the minorities from discrimination by administrative agencies. In Guyana the 
Ombudsman received about 150 complaints during his first y'ear in office ; it is 
■gratifying to note that only one of them alleged racial discrimination. 9 It appears 
that the people in Guyana appreciate the necessity for his office and the value of his 
•services. No appraisal of the work of the Ombudsman can be made about Mauritius 
as no one has yet been appointed to the office, though a few months have passed 
■since provisions was made for the institution. 

Commission of Enqmiy in. Tanzania 

In a number of developing countries where corruption based on bribery' or 
nepotism appears to assume the charcter of an inalienable right of the administrator 
the qmstion may' be posed : who will guard the Guardian Angel ? 10 The fact 

2. Section 100 (1) & (2) 

3. Section 100 (3) 

4. Section 100 (3). 

5. section 101 (3). 

6. Section 101 (1). 

7. Section 102 (e). 

S. Section 102 (a). 

9. See D C. Rowat. “ The Spread of the Ombudsman Idea ”, in S.Y. Anderson (cd.) 
•Ombudsman for Amrican Government ? p. 23. 

10 Referring to the proposals for an Ombudsman for India, Mr. Justice P. B. Mukhetji said 
■“ Soon after the Ombudsman we will have to have an Ombudsman for the Ombudsman ” {The 
•Critical Problems of the Indian Constitution, Bombay, 196S.) 
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that the Ombudsman is a parliamentary delegate and not an administrator may 
not allay the fears of the ordinary citizen ■who associates most officials and employees 
of the State with an inveterate weakeness for corrupt practices. A helpful method to 
resolve his suspicions may be to adopt a collegiate character for the institution. 11 
This has been done in Tanzania, though Tanzania’s Permanent Commission of 
Enquiry would hardly qualify for ombudsmanship, 12 as it is not a delegate of the 
legislature. But then Tanzania is a one-party State with, a presidential regime. 
The Commission, however, purports to serve tire same purpose as the Ombudsman 
does in parliamentary regimes, where he is a representative of the legislature and 
is sometimes styled Parliamentary Commissioner as in the United Kingdom, New 
Zealand, Denmark ( Folketing Ombudsman d) and Norway {Slortingels Ombudsman ^) . 

The Interim Constitution of Tanzania provides for a Permanent Commission 
of Enquiry which has jurisdiction to inquiry' into the official conduct of any person 
in the service of the United Republic, persons holding office in the party', members 
and persons in the service of a local Government authority and members and ' 
persons in the service of such commissions, public corporations, public authorities 
or bodies as may be specified by Act of Parliament 13 . The President and the 
Head of the Executive for Zanzibar are exempt from its jurisdiction. It shall con- 
duct an inquiry when directed by the President to do so; it may' make an 
inquiry', unless the President directs otherwise, in cases where it considers that 
an allegation of misconduct or abuse of authority' or office ought to be investi- 
gated 14 . It has no power to question or review any decision made by a. 
Court or a tribunal in the exercise of its judicial functions 1 s . It repoi ts its finding: 
and recommendations to the President ,0 . 

The Permanent Commission consists of a chairman and two other members. 
They are appointed by' the President and may be removed from office by 7 him for 
inability to discharge their official functions or for misbehaviour 1 T . A member holds 
office for two years; he is not qualified for reappointment -within two years after 
vacating his office* s . 

Under the Permanent Commission of Enquiry' Act, 1966, the Commission ma y 
hear or obtain information from such persons or carry' out such investigation as it 
thinks fit. It is not obliged to hold any hearing, nor is any person entitled, as 
of right, to be heard. If, however, its report or recommendation might adversely. 

11. Srt J. Minattur “Ombudsman in India” (1968) 1 S.CJ. (Journal) 37. 

12. Professor Rowat emphasises the three essential features which characterise the original 
Ombudsman systems. They are . 

"(I) The Ombudsman is an independent and non-partisan officer of the legislature, usually- 
provided for in the Constitution, who supervises the administration; 

(2) he deals with specific complaints from thepublic against administrative injustice and 
maladministration ; and 

(3) he has the power to investigate, criticize and publicize, but not to reverse, administra- 
tive action.” (Rowat, “ The Ombudsman : Citizen's Defender ; 2nd Edn. 1967, p. 24.) 

13. The Interim Constitution of Tanzania section 67 (1) and (4). 

14. Ibid section 67 (2). 

15. Ibid section 67 (5). 

16. ibid . section 67 (3). 

17. Ibid section 68 (1) and (5). 

IS. Section 68 (3). 
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affect a person or department or organisation it should give such person, depart- 
ment or organisation an opportunity to be heard ; further, no adverse comment 
may be made in the report, unless the person, department or organisation against 
which the comment is made has been given an opportunity to be heard* 9 . The 
Commission can require any person who is able to give information relating to the 
subject of the inquiry to furnish it with such information and to produce papers or 
documents or to attend before the Commission at a specific time and place 29 . It may 
after notifying the appropriate authority, enter any premies of any department or 
organisation "and carry out investigations there 2 *. The President may, however, 
exempt certain premises from this general rule regarding entry and investigation, 
if he is satisfied that such entry and investigation might prejudice the security, 
defences international relations of Tanzania, including Tanzania relations with, 
the Government of any other country or with any international organisation-. 


Except on a trial for perjury and similar offences or for an offence against the 
Official Secrets Ordinance, no statement made to the Commission by any person in 
the course of an inquiry will be admissible in evidence against any person in any 

Court 23 . 

The State may claim privilege in regard to giving information or producing- 
documents in cas« where the President certifies that it might prejudice the security 
defence or international relations of Tanzania, or the investigation or detection of 
offences, or might involve the disclosure of deliberations of the Cabinet, or the dis- 
cfosure of the proceedings of the Cabinet or any of its Committees relating to- 
matters of a secret or confidential nature, and would therefore be injurious to public 

interest 24 . 

The Commission’s powers of investigation are not restricted by any privative- 
clause in any legislation 25 . 

The framers of the Constitution of Tanzania, it would appear, felt that the 
principle of check should not be abandoned at the threshold of the Commission’s- 
office. That is probably the reason why, while adopting a number of provisions 
from the (New Zealand) Parliamentary Commissioner (Ombudsman) Act, 1962, 
Tanzania has departed from it in providing for a three member permanent Com- 
mission rather than a solitary Commissioner. 

Concluding Comments. 

(i) Jurisdiction.— A word may be said about Ombudsman’s jurisdiction. We- 
havc seen that in some of the Commonwealth countries Ministers are kept insulated 
from his investigations. This does not appear to b e due to any serious apprehension 

19. The Permanent Commission of Enquiry Act, 1966, section 10 (2). 

20. Ibid section 11 (1). 

21. Ibid section 12 (1) and (2). 

22. Ibid section 12 (3). 

23. Ibid section 13 (2). 

24. Ibid section 14 (1)- 

25. Ibid section S. 



regarding ministerial responsibility ; we have indicated that his work may help to 
•strengthen this responsibility'. 1 . 
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, Seel Minattur, “ Ombudsman in India” (1968)1 S.C.T- (Journal) P- SI where 
Civil Affairs. 

3. Article 96. _ 

5. Mart ofthe prosecutions are for offences under 40 ‘?* understanding, 
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office.” See W. Gellhom, Ombudsman and others, p. 59. 
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Service Commission, or the Police Service Commission ; it is quite another to grant 
exemption from his purview, as is done in Guyana, to any “ action taken in respect 
of appointments to offices or other employment in the service of the Crown or 
appointments made by or with the approval of the Govemor-Genral or any Minister ^ 
and action taken in relation to any person as the holder or former holder of any 
such office, employment or appointment”. When, as in Mauritius, provision 
may be made for the definition and trial of offences connected with the function of 
the Ombudsman and his staff and the imposition of penalties for such offences 
there is no good reason why the staffs of Commissions established by the Consti- 
tution or persons exercising powers delegated to them by the Public Service Com- 
mission or the Police Sendee Commission should be placed beyond the reach of 
the Ombudsman’s investigatory powers. . If they are brought under his jurisdiction, 
the members of the Commissions themselves may tend to be more careful ana scrupu. 
lous in the exercise of their powers, especially their supervisory powers, since an 
allegation of misconduct on the part of a subordinate may not reflect very happily on 
them. 

It is refreshing to note that in the Constitution of Guyana acts of discrimination 
on grounds of race, place of origin, political opinion, colour or creed, are specially 
mentioned as constituting a fault in administration entailing the invocation of tire 
Ombudsman’s investigatory powers, though it is already provided that he is not 
precluded from conducting an investigation as to whether any of the provisions t of 
the Constitution relating to the protection of fundamental rights and freedoms has 
been contravened with regard to the complainant. This attempt at reinforcement 
in the matter, of enforcing this fundamental right regarding protection from discrimi- 
nation is doubly salutary in countries where people tend to create divisions among 
themselves on account of race, colour, creed, language, place of origin, or political 
opinion. 

If and when Ombudsnianship is contemplated for a developing country, it 
is advisable to invest the officer -with jurisdiction in the whole field of public adminis- 
tration. When exceptions are made, they should assume and retain the character 
of an exception. They may not be permitted to cover large areas of administra- 
tion or a large number of authorities. It has been said that, 

“ Injury of the citizen’s interest by unjust or arbitrary conduct of the adminis- 
tration can be brought about by any part of the public service and a limitation of 
the ' Commissioner’s competence on this point will lead to an ill-balanced system 
that will satisfy no one. . Ever}' citizen that feels himself injured, either by delay of 
a decision, unsatisfactory grounds for a decision, wrong application of the law, 
excess of competence, or by an unjust or unreasonable decision, must be given 
access to the Parliamentary Commissioner 6 .” 

Alfred Bcxclius, the Swedish Ombudsman, said that in Sweden the matters which 
the" Ombudsman has to deal with concern everything that can happen to a citizen 
in his dealings with the authorities 7 . 

6. Rene Crincc de Roy, “ The Netherlands’ bn Rowaf op. cit., p. 212. 

7. A. Bixelius, “The Swedish Ombudsman." University of Toronto Law Journal nQfirv 

170 at p. 174. 1 ° 

s J — 6 
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• (ii) Removal from Office. . ' 

The Guyanese provision for the removal of the Ombudsman from office on 
the recommendation of a Tribunal appointed on the advice of the Prime Minister 
does not appear to go a long way to fortify his independence. ■ As he is a representa* 
tive of the Legislature, the powers of removal may best be left with that body, even 
if Ills appointment was not made or -formally approved by the Legislature. The 
recommendation of the Tribunal may be reported to the Legislature, and if the Legis- 
lature by a two-thirds majority of its membership approves the recommendation, 
he may be removed from office. The Model Ombudsman Statute prepared for 
American States provides for appointment of the Ombudsman by the Chief Execu- 
tive of the State,® subject to confirmation by two-thirds of the members of the Legis- 
lature present and voting and for his removal by vote of two thirds of the members of 
the Legislature upon “their determining that he has become incapacitated or has 
been guilty of neglect of duty or misconduct .” 8 9 I n Sweden it is only Parliament 
which can remove the Ombudsman from office during his term. In Denmark he 
may be dismissed from office whenever he no longer has the confidence of Parlia- 
ment. While in Pinland he is irremovable during his term of office uhieh is four 
years, in Norway his removal requires the vote of two thirds of the members of 
the Storting (Parliament). 

(iii) . Consultation with the Administrative Agency. 

The Mauritian provision that the Ombudsman- should afford an opportunity 
to the principal officer of the department or authority concerned and to any other 
person -who is alleged to have taken or authorised the action in question to comment 
on the allegation in a complaint, though very' fair to the administrative agency, 
appears to be fraught with some danger to the proper conduct of the investigation. 
The department or authority concerned should be given a hearing, but the question 
is when should it be. If an anouncement of the allegation is made beforehand, P 
is not improbable that in an agency riddled with Corruption papers from the files 
in question might disappear and communications never sent may be hatched in 
white heat and placed in them. Again the provision in the Model Statute appears; 
to some extent, to meet this difficulty. It provides: 

“ Before announcing a conclusion or recommendation that criticizes an 
administrative agency' or any' person, the Ombudsman shall consult with that 
agency or person.” 

The weakness about this scheme is that when once the Ombudsman has 
made up his mind regarding the allegations on the basis of his investigation, it 
would require Very good contrary' grounds to persuade him to change his mind, and 
very good grounds there may not be; persuasive evidence may' be all that is avail- 
able. It seems hard to he fair in an unfair world.’ 10 

8. Hawaii’s Ombudsman Act provides: The Legislature, by a majority vote of each house in 
joint session, shall appoint an Ombudsman. 

9. S.V. Anderson Ombudsman for American Government ? p. 162. 

10. Sir Ronald Algie said of the Ombudsman in New Zealand: 

“ The Ombudsman system probably would not work well everywhere. It works well in New 
Zealand because we have a fine public service. Corruption is so rare as to be deemed virtually non- 
existent. 

. . . .Our Ombudsman may stimulate officials to be even a little bit better than they have been. 
But the Ombudsman system is succeeding here precisely because, really, thcreis n’t a staggering lot 
to do.” Dots this mean that where there is a lot to do, the system would collapse ? 
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(iv) Other Matters of Interest. 

The Ombudsman may receive a complaint from any source concerning an 
administrative act . 11 If he believes that the complainant has no sufficient interest 
in the subject-matter he may refuse to investigate.' It may happen that a conscien- 
tious person, impelled by public spirit, reports to the Ombudsman some unfair 
administrative act with a view to getting it rectified. When there is a provision 
made that the Ombudsman may conduct an investigation on his own initiative, 
there seems to be no good reason why the submission of complaints should be restric- 
ted to the' aggrieved person or his representative in the Legislature. 

A provision in the Model Statute which- is absent from the Constitutions of 
Guyana and Mauritius may be mentioned. This relates to the Ombudsman’s 
recommending disciplinary action against public officials and employees. 

The Model Statute provides: 

If the Ombudsman has reason to believe that any public official, employee 
or other person has acted in a manner warranting criminal or disciplinary proceed- 
ings he shall refer the matter to the appropriate authority . 12 

This provision will be of special interest and benefit in countries where the 
Ombudsman, as instituted, is considered emasculated. Where nagging fails, 
biting mav succeed. 

Another point which appears to deserve repetition is the collegiate principle 
which may be usefully ascribed to Ombudsmanship. Three or five heads will 
be fairer than one, especially where blondness is not in evidence . 13 


11. This is how it is ordered in Denmark. 

12. In Denmark, Finland, and Sweden, the Ombudsman is empowered to initiate prosecutions 
or disciplinary proceedings against public officials. In Norway he may recommend such proceed 
ings. 

13. See J.Minattur,“Ombudsmanin India” (1968) SCJ. (Journal) 37 at pp. 45-46. Professor 
Rowat recommends for populous countries a commission of three members in preference to a single 
individual. He endorses the view that important and complex cases of a judicial nature should not 
be decided by a single person. {See Rowat, “An Ombudsman Scheme for Canada.” 28 Canadiaun 
Journal of Economics and Political Science (1962) 543 at p. 550. 
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The Trade Unions Act requires that a registered Trade Union should have 
xules in regard to membership s . Regulations made by the Government under 
the Act may add to the provisions of the Act. 3 4 Those regulations have effect as if 
enacted in the Act. 5 Rules of a Trade Union may be amended only in the manmer 
provided in its rules. 6 Amendments of the rules have to be communicated to the 
Registrar -within 15 days from the amendment. 7 * If the Registrar is satisfied that 
the rules have been amended in the manner provided, he should make an entry in 
the Register prescribed for the purpose and inform the fact to the Secretary of the 
Trade Union. s The Supreme Court held that the amendment of the rules did not 
become effective until the Registrar notified the fact ofregistration to the Union’s 
Secretary. The correctness of the observation of the Supreme Court is question- 
able. Neither the Act nor the Central Tra.de Union Regulations provide that the 
amendment of the rules made by the Trade Union becomes effective on the Registar’s 
intimation to the Secretary of the Union. The Act specifically, on the other hand, 
laid dorm that amendment to the rules involving change of name 9 or amalgama- 
tion 10 of two or more Unions has effect from the date of registration. Both the 
Act and the Regula.tions are silent as to the date on which the amendments to the 
rules become effective. Silence may be taiken even to mean that the rules become 
effective on amendment and that registration is only evidentiary. Section 9 (r) 
-of the Central Regula.tions says: 

£e On receiving a. copy of am alteration made in the rules of a. Tra.de Union 
under section 28 ( 3 ), the Registrar, unless he has reason to believe that the altera- 
tion has not been made in the manner provided by the rules of the Registered 
Trade Union, shall register the alteration in a register to be maintained for the pur- 
pose and shall notify the fact that he has done so to the Secretary of the Trade 
Union.” 

Thus a valid amendment to the rules has necessarily to be registered and the 
Registrar has no choice in the matter but to register. Citrine says: 11 

cc In the case of registered trade unions, any' alteration of rules must be regis- 
tered with the Registrar of Friendly Societies for the country' in which the registered 
office of the union is situa.te. Except as to other countries, however, the alteration 
if valid takes effect independently of registration as from the date agreed upon by 
the members, i.e., the date of the resolution or such other date, if any, as is specified 
in it.” 

In any event, it is difficult to construe silence in the Act and Regula.tions as 
tantamount to a provision that amendment becomes effective on the da.te of the 
Registrar's intimation to the Secretary. 

It does not appear to ha.vc been suggested by the Supreme Court tha.t by amend- 
ment of the rules, the Union has become a. new Union. If it has assumed the cha.rac- 

3. Section 6 (e) of the Trade Unions Act, 1926. 

4. Section 29 

5. Section 30 (3). 

6- Section 6 (g). 

7. Section 2S (3). 

S. Reg. 9 of the Central Trade Union Regulations, 1938. 

9- Section 25 (3). 

10. Section 25 (4). 

11. Citrine, Trade Union Law, 2nd Edn- 238 and 239 (1960) England, Scotland and Ireland 
Were different countries for the purpose of registration of Trade Unions. 
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ter of a new Union, without registration, it is noten titled to represent all its members. 
'What all is s?.id by the Supreme Court is that without communication to the Regis- 
trar of the amendment of the rules, and without communication of the fact of regis- 
tration by the Registrar to the Secretary of the Union, the amended rules did not 
become effective. As there was no evidence in this case that the rules were com- 
municated and registered, they did not become effective according to the Supreme 
Court. In the result, the o2d Union and not the new one, was legally existent. 

Although the correctness of the decision of the Supreme Court on the ground 
that it was only the Indoxco Union and not the Union with expanded member- 
ship was deemed to be in existence is questionable, it is supportable on other grounds. 

When parties make an application to the Government for reference to the 
Tribunal the Government * shall 5 make a reference, if it is satisfied that the persons 
making the application represent the majority of each party 12 . At the time of 
reference, it was fairly clear that the parties were the employer and the employees 
of the Jamshedpur Unit. The notification made by the Bihar Government 
read: 

ct Whereas the Governor of Bihar is of the opinion that an industrial dispute 
exists or is apprehended between the management of the Indian Oxygen Limited, 
Jarrr.hedpur-y, and their workmen represented by Indoxco Labour Union, Jam- 
shedpur, regarding the matters specified in their joint applications dated yth Sep- 
tember, 1963, annexed hereto ” 

The award of the Tribunal could not be made binding on parties who were not 
contemplated by the reference. If the employees in other units in Bihar desired 
to be parties to the dispute in the reference, the proper course would have been to 
apply to the Government to refer their dispute also to the Tribunal. The Govern- 
ment might at any time after reference and before the award was m?.de include 
other establishments likely to be affected by the award in the reference. 13 This 
was not done in the case under consideration. Nor is there any evidence to shots' 
that employees in other units under the employer .were represented before the Tri- 
bunal. In that case a’so the award would be binding on them. * 4 

By amendment of the rules which in substance means an agreement between 
the members* 5 , neither the scope of the reference nor that of the award might be 
enlarged. In other words, agreement of one of the parties cannot confer jurisdic- 
tion on the Tribunal. Thus the decision of the Supreme Court is unassailable on 
the ground of want of jurisdiction in the Tribunal. 

It is interesting to find tha.t the Indoxco Labour Union, despite change in it 
name and expansion of membership by amendment of the rules, represented in 
the application to the Government and allowed itself to be referred in its old name 
In the reference. The amendment of the rules, perhaps, was not meant in earnest- 
ness. Although the membership was expanded, it was not in evidence that the 
employees in other units of the employer joined the Union. Going behind the 
rules and considering the substance, what was bargained for was achieved by the 
decision of the Supreme Court. 


12. Section 10 (2) of the Industrial Disputes Act, 1947. 

13. Section 10 {5} of the Industrial Disputes Act. 

14. Section IS. 

15. Citrine, TradeUnion Law, 2nd Edn. 1S2 and 183(1950). 
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V. Bhargava and Sayed Rehmanmiya Mustafamiya t. 

K. S. Hegde , JJ. The State of Gujarat. 

. 2-12-1969. CA. Nos. 2468 and 2470-247 9 of 1966. 

Sanrashtra Barkhali Abolition Act (XXVI of 1951), sections 18 and 19 — Saurashfra 
Land Reforms Act (XXV of 1951) and Bombay Land Revenue Code (V of 1879), sec- 
tion 52 — Payment of compensation — Mamlatdar determining assessment as per sec- 
tion 19 — Initial payment on the basis of such assessment— Collector fixing assessment 
under section 52 of the Code — Payment of compensation on the basis of Collector’s 
assessment, instead of on the basis of Mamlatdar’s assessment — Validity of. 

At the time when the Sanrashtra Barkhali Abolition Act (XXVI of 1951) was 
passed, the only manner of survey which was laid down by any law applicable in 
the State of Saurashtra was that contained in Chapter VUI of the Code and the only 
manner of settlement was that contained in Chapter VUI-A. There was at the same 
time provision contained in section 52 of the Code for assessment of the amount to 
be paid as land revenue on all lands ; but in that section, neither the word “survey” 
nor settlement” or any of their derivatives was used. In the circumstances, the sub- 
mission made by counsel for appellants that the words “ surveyed and settled” used 
in section 19 of the Act were intended to refer to the survey and settlement under 
Chapter VUI and VUI-A of the Code has great force. If the Legislature had 
intended that the Mamlatdar's assessment made by the summary manner laid down 
in section 19 itself bo superseded by any assessment made under the Code, includ- 
ing an assessment by the Collector under section 52 of the Code, the language 
used in section 19 would certainly have been different. Instead of saying that the 
assessment made by the Mamlatdar under section 19 is to be effective until.the village 
in which such land is situate is surveyed and settled, the Legislature could have easily 
laid down that the assessment shall remain effective until an assessment is made under 
the Code. The requirement prescribed by the Legislature was that the assessment 
by the Mamlatdar was to continue in force until the village is surveyed and. settled 
and not merely until an assessment of revenue payable in respect of the land is de- 
termined either under section 52 of the Code or Chapter VUI-A of the Code. Under 
section 19 of the Acl, the assessment made by the Mamlatdar under that section-itself 
must continue in force until there is a survey and settlement in accordance with 
Chapter VUI and VUI-A of the Code. Even under section 52 of the Code and rule 
17 of the Rules made thereunder, there is, in fact, no survey at all. - - - . 

' The Saurashtra Legislature, in passing the Act, for the temporary period until 
there could be a regular survey and settlement, created a machinery by granting power 
to the Mamlatdar to make a' summary’ assessment and that was clearly intended mot 
to be superseded by another summary fixation of assessment by the Collector under 
section 52 of the Code. 

Held, there having been no survey and settlement of the village, the assessment 
made by the Mamlatdar continued to 5c assessment for purpose of the Act and the 
Government was, therefore, not justified in varying the payment of annuity under 
section 18 of the Act which should hav e been continued to be paid in accordance with 
that assessment. 

S.VJ. Appeals allowed. 


S — N R ( 
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fs.C. N.C. 17J 

J. C. Shall and ' r C.I.T.. Madras r. 

K. S. Hedge, JJ. RN. AR. AR. Yeerappa Chettiar. 

4-12-1969. " ' CA. No. 2315 of 1966. 


Income-tax Act (XT of 1922) — Joint Hindu family — Levy of estate duty by Re- 
venue Authorities in Ceylon consequent on death of two members — Hater, levy set aside 
—Deposit of doty levied with interest in 1957 — Partition settlement in the family in 
February, 1947 — Interest accrued prior to February, 1947 cn refunded estate duty, 
whether capital or reveaue — Taxability of. 

After the death of A Senior the property was held by the three widows as mem- 
bers of the Hindu undivided family. Under the Hindu law it is not predicted 
of a Hindu joint family that there must be a male member, so long as the property 
which was originally of the joint Hindu family remains in the hands of the widows 
of the members of the family and is not divided among them, the joint family con- 
tinues. Payment of the estate duty was doubtless made out of the joint family fund 
and the interest which accrued due, also acquired the character of joint family pro- 
perty when received. Thejoint family status came to an end only on 17th February, 
1947. On the severance of the joint status the assessec became entitled to a share 
in the family estate. The amount of interest on the estate duty accrued as income 
to the joint family but it was income of the joint family'and not of the individual 
members. But when a share out of the estate which included the interest on estate 
duty was received by the assessee it had not the character of income. Once the 
income w’as received by the joint family, the amount lost its character of income. 
It became merged (in) the joint family assets and became the capital of the share 
received by the assessee was therefore a share in the capital of the family. 

Held, the share in the joint family property which included interest on the estate 
duty which accrued prior to 17th February, 1947 was rightly held by the High Court 
to be not of the nature of revenue and accordingly not taxable. 

(No opinion was expressed on the correctness of the finding of the High Court 
that interest accrued due after February, 1947, must be regarded as income to the 
extent of the share of each of the members of the family.) 

S.V.J. Appeal dismissed 

[s.c. N.C. 18.) . Reform Flour Mills (P.) Ltd. v. 

J.C. Shah, Ag. C.J.- and Commr. of Income-tax. 

I. D. Dua, J. 

11-12-1969. C.A. Nos. 2560 and 2561 of 1969. 

Income-tax Act (XI of 1922), section 66 (2)— Rejection of- application under, 
after issuing a rule— High Court must deliver judgment giving reasons. 

Appeals allowed and cases remanded. 

(s.c. N.C. 19.] 

J. C. Shah and Sudhir Kumar Saha r. 

K S Heede JJ. The Commissioner of Police, Calcutta. 

18-12-1969. W.P. No. 378 of 1969. 

Preventive Detention Act (IV of 1950), section 3 (2) — Power of detention under 
the Act — An exceptional power — Detention for maintenance of “ public order ”• — 
When justified — “Law and order ” distinguished from “public order.” 

The freedom of the individual is of utmost importance in any civilised society. 

It is a human right. Under our Constitution it is a guaranteed right. It can be 
deprived of only by due process of law. The power to detain is an exceptional 
power to be used under exceptional circumstances. It is wrong to consider the same, 
as the executive appears to have done in the present case, that it is a comenient 
substitute for the ordinary process of law. 
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The three incidents mentioned in the grounds in the present case are stray inci- 
dents spread over a period of one year and four months. These incidents cannot be 
said to be inter-linked. They could not have prejudiced the maintenance of * public- 
order ’ nor can they be held to be subversive of * public order.’ They were at best, 
prejudicial to “ law and order ”, being mere breaches of law. 

Disturbance of “ public order ” is to be distinguished from acts directed against 
individuals which do not disturb the society to the extent of causing a general dis- 
turbance of public tranquillity. It is the degree of disturbance and its effect upon 
the life of the community in a locality which determines whether the disturbance 
amounts only to a breach of “ Law and order.” 

V.K. Petition allowed. 

[s.c. N.c. 20.] 

J.M. Shelat and 
C.A. Vaidialingam, JJ. 

18-12-1969. Hindustan Steel Ltd. y. 

A.K. Roy. 

C.A. No. 2127 of 1969. 

Industrial Disputes — Wrongful termination of service — Relief to be awarded — 
Reinstatement or compensation — Discretion of Tribunal — How to be exercised — Inter- 
ference with the discretion exercised, by High Court in writ petition — Scope. 

There can be no doubt that the right of an employer to discharge or dismiss an 
employee is no longer absolute as it is subjected to severe restrictions. In cases of 
both termination of service and dismissal, industrial adjudication is competent to 
'grant relief, in the former case on the ground that the exercise of the power was 
mala fide or colourable and in the latter case if it amounts to victimisation or unfair 
labour practice or is in violation of the principles of natural justice or is otherwise 
not legal or justified. In such cases, a tribunal can award by way of relief to 
the concerned employee either reinstatement or compensation. 

In the earlier stages the question whether one or the other of the two reliefs should 
be granted was held to be a matter of discretion for the tribunal. Later on, however, 
the earlier flexibility appears to have been abandoned and it was ruled that although 
no hard and fast rule can be laid down, the normal rule in such cases should be 
reinstatement. 

As exceptions to the general rule of reinstatement, there have been cases where 
reinstatement has not been considered as cither desirable or expedient. These were 
the cases where there had been strained relations between the employer and the 
employee, where the post held by the aggrieved employee had been one of trust and 
confidence or where, though dismissal or discharge was unsustainable owing to some 
infirmity in the impugned order, the employee was tound to have been guilty of an 
activity subversive of or prejudicial to the interests of the industry. These are, 
however, illustrative cases and no hard and fast rule as to which circumstances 
would in a given case constitute an exception to the general rule can possibly be 
laid down as the tribunal in each case, keeping the objectives of the industrial adjudi- 
cation in mind, must in a spirit of fairness and justice confront the question whether 
the circumstances of the case require that an exception should be made and com- 
pensation would meet the ends of justice. 

The tribunal, therefore, has to exercise its discretion judicially and in accordance 
with well recognised principles in that regard and has to examine carefully the cir- 
cumstances of each case and decide whether such a case is one of those exceptions 
to the general rule. If the tribunal were to exercise : ts discretion in disregard of such 
circumstances or the principles laid down b> the Supreme Court it would be a case 
either of non-exercise of discretion or of one not legally exercised. Ir. either case, 
the High Court in exercise of its writ jurisdiction, can interfere and cannot be content 
by simply saying that since the tribunal has exercised its discretion it will not examine 
the circumstances of the case to ascertain whether oi not such exercise was piopcrly 
and in accordance with the well settled principles, made. 
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There is ample authority to the effect that if a statutoiy tribunal exercises its 
discretion on the basis of irrelevant consideration or without regard to relevant 
considerations, certiorari may pioperly issue to quash its order. 

On a consideration of ail the circumstances of the present case, it must be held 
that it was one of those exceptional cases where compensation and not reinstatement 
should have been ordered. 

V.K. Appeal allowed. 

[s.c. n.c. 21.] 

S .M.Sikri, 

J. M. Shelat, 

V. Bliargava, Prof. Chandra Prakash Agarwal v. 

G.K. Mitter and Chaturhhuj Das Parikh. 

C. A. Vaidialihgam, JJ. C.A. No. 2331 of 1968. 

18-12-1969. 

Constitution of India (1950), Article 217 (2) (b) — Appointment as a High Court 
Judge — Qualification required — “ Has at least ten years been an advocate of a High 
Court” — Meaning of. 

The expression “ an advocate of a High Court” in its ordinary plain meaning 
•must moan a person who has by 'enrolling' himself under the relevant provisions, of 
•law became an advocate of a High Court; If it wts intended that the qualification 
under Article 217 (2) (b) should -be that a person appointed to the office of a Judge of a 
High Couit should have practised in a High Court and that practising in a Court or 
.'Courts subordinate to it would not answer the qualification, the language used in 
Article 217 (2) (h) would have been different. 

• The distinction, if any, between the words “an advocate ” in Article 233 (2) 
and the words “ an advocate of a High Court ” in Article 217 (2) (b) has no signifi- 
cance, in any event, after the coming into force of the Advocates Act, 1961,' as by 
virtue of section 16 of that Act there are now only two classes of persons entitled to 
practice, namely, senior advocates and other advocates. 

V.K. Appeal dismissed. 

[s-C.N.c. 22.] 

M. Hidayatitilah, C. J., Dr. S. L. Agarwal v. 

■A. N. Grover, General Manager, Hindustan Steel, Ltd. 

A. N. Ray, C.A. No. 524 of 1967. 

.P. Jaganmohan Reddy and 
D. Dm, JJ. 

. 19-12-1969. 

Constitution of India (1950), Article 311 (2) — Protection under — To whom 
•available — Employee of Hindustan Steel Ltd. — If holds a civil post under the 
.Union entitled to protection under Article 311. 

The protection under Article 311 of the Constitution of India is available 
to (i) persons who are members of (a) a Civil Service of the Union, or (b) an All 
India Service or (c) a Civil Service of a State, or («) to persons who held a civil 
post under the Union or a State Categories (a), (b) and (c) mentioned above refer 
the standing to services which have been created in the Union and the States 
and which are permanently maintained in strength. In addition to the standing 
services there are certain posts which are outside the permanent services. -The 
•last category in Article 311 therefore speaks of such posts on the civil • side as 
-opposed to the military side. Incumbents of such posts also receive protection. 

The Hindustan Steel Limited is not a department of the Government nor are 
tho servants of it holding posts under ‘he State. It has its independent existence and 
by law relating to corporations it is distinct even from its members. In these cir- 
cumstances, the appellant, who was employed as a doctor by the Hindustan Steel 
Limited, does not answer the description of a holdc r of a civil post under the Un ; on’ 
as stated in Article 311. He was not entitled to <he protccf'on of Article 311. 
'The High Court was therefore right in not affording him the protection. 

V.K. Appeal dismissed. 
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[S.C.N.C. 23.3 

J. C.-Shah, and Om Prakash y. 

K. S. Hegde, JJ. Laud Ram* 

8- 1-1970 . C. A. No. 1253 of 1967. 

Constitution of India (1950), Article 136 — Decree passed in second appeal by 
High Court— Interference with by Supreme Court under Article 336— Scope. 

Article 136 of the Constitution of India does not give a right to a party to appeal 
to the Supreme Court. Normally the Supreme Court will entertain an appeal against 
a decree passed in second appeal if a substantial question of law of general or public 
importance arises which may not only determine the dispute between the parties 
but will be a precedent for guidance for determination of similar disputes in other 
cases. The Court, may, if it appears that substantial injustice has resulted or that 
there had been no proper trial of the case or other similar reason interfere with the 
order or the decree passed by the High Court in second appeals. But the right to 
-appeal is not as of right and the mere fact that some question of law arises out of 
the decision of the High Court will not enable a party to claim a right to appeal to 
the Supreme Court. 

. . V.K. Appeal dismissed. 

[s.c.n.c. 24.] 

J. M. Shelct, - . 

CL A. Vaidialingam and Western India Watch Co., Ltd. r. 

P. Jaganmohan Reddy, JJ. The Western India Watch Co., Workers Union. 

9- 1-1970. C.A. No. 1914 of 1968. 

U. P. Industrial Disputes Act (XXVin of 1947), section 2 (1) and 4 (k>— 
.Individual dispute — Conversion into industrial dispute by espousal by a union — 
Conditions precedent — Concerned workmen if should have been a member when the 
cause of action accrued — Power of Government “ at any time ” to refer a dispute for 
adjudication under section 4 (k) — Scope — “ At any time ” meaning of Government 
refusing to refer a dispute — If can reconsider its decision — Time limit. 

For an indiv'dual dispute being converted into an industrial dispute as a result 
of : ts being espoused by a union, it is not necessary that the concerned workman should 
have been a member of such union at tne time When the cause of such dispute arose. 
'If it is insisted that the concerned workman must be a member of the union at the 
date of his' dismissal, the result would be that if at tnat period of time tnere is no union 
in that particular industry and it comes into existence later on, then the dismissal 
of such a workman can never be an industrial dispute although the other workman 
have a community of interest in the matter of his dismissal. The only condition for 
an individual dispute turning into an industrial dispute as laid down in the case at 
Dimakuchi Tea Estate 1958 S.C.R. 115, is the necessity of a community of interest 
and not whether the concerned workman was or was not a member of the union 
at the time of his dismissal. The parties to the reference being the employer and his 
employees, .the test must necessarily be whether the dispute referred to adjudication 
is one in which the workmen or a substantial section of them have a direct and 
substantial interest even though such a dispute relates to a single workman. -It must 
follow that the existence of such an interest, evidenced by the espousal by them of 
the cause, must be at the date when the reference is made .and not necessarily at the 
date when the a cause occurs. 

The argument, therefore that the reference in the present case was not com- 
petent on the ground that the concerned workman was not a member of the union 
at the date when the cause giving rise to the dispute arose, and that therefore, the 
union could not have espoused the dispute to convert it into an industrial dispute 
is not correct and cannot be upheld. 

From the words used in section 4 (£) of the U."P. Industrial Disputes Act there 
can be no doubt that the Legislature has left the question of making or refusing to 
make a reference .for adjudication to the discretion of thc^Govemment. . But the 
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discretion is neither unfettered or arbitrary for the section clearly provides that 
there must exist an industrial dispute as defined by the Act or such a dispute must be 
apprehended when the Government decides to refer it for adjudication. No re- 
ference can thus be made unless at the time when the Government decides to make it 
an industrial dispute between the employer and his employees either exists or is 
apprehended. Therefore, the expression “at any time” in section 4 (k) though 
seemingly without 'any limits, is governed by the context in which it appears. 
Ordinarily, the question of making a reference would arise after conciliation 
proceedings have been gone through. But the Government need not wait until 
such a procedure has been completed in an urgent case. 

There is a considerable body cf judicial opinion according to which so long as 
an industrial dispute exists or is apprehended and the Government is of the opinion 
that it is so, the fact that it had earlier refused to exercise its power does not preclude 
it from exercising it at a later stage. In this view, the ' mere fact that there has 
been a lapse of time or that a party to. the dispute was, by the earlier refusal, led to 
believe that there would be no reference and acts upon such belief does not affect 
the jurisdiction of the Government to make the reference. 

It is true that where a Government reconsiders its previous decision and decides 
to make the reference such a decision might cause inconvenience to the employer 
because the employer in the meantime might have acted on the belief that there would 
be no proceedings by way of adjudication of the dispute. Such a consideration would 
be taken into account by the Government whenever, in exercise of its discretion, it 
.decides to reopen its previous decision as also the time which elapsed between its 
earlier decision and the date •when it decides to reconsider it. Thesc are maters which 
the Government would have to take into account while deciding whether it should 
reopen its former decision in the interest of justice and industrial peacc_ but have 
nothing to do with the jurisdiction under section 4. (k). Whether the intervening 
period may be short or long would necessarily depend upon the facts and circums- 
tances of each case and therefore, in construing the expression at any time, in sec- 
tion 4 (fc) it would be impossible to lay down any limits to it. . 

> In the present case though nearly four years had gone by since the earlier de- 
cision not to. make the reference if the Government was satisfied that its earlier de- 
cision had been arrived at on a misapprehension of facts and therefore, required re- 
consideration, neither its decision to do so nor its determination to make the re- 
ference can be challenged on the ground of want of power. 

V.K. ' ~ Appeal dismissed. 


[s.c.N.c. 25.] ' . 

J. C. Sfiah and A. C.-Moideen Kutty r. 

K. S. Hegde, JJ. Richardson and Crnddas & Co., Ltd. 

9-1 -1970. C.A. No. 30 of 1967. 

Constitution of India (1950), Article 133 (1) (a) — -When attracted. 

The present appeal is incompetent. By the judgment under appeal the decree 
of the Court of first instance was reversed by the High Couit, but the condition for 
granting a ceftificatc under Article 133 (I) (a) is that the amount or value of the sub- 
ject matter of the dispute in the Court of first instanccand still in dispute on appeal 
was and is not less than Rs. 20,000. The value of the subjcct-n.attcr of the dispute 
in the Court of first instance (as valued in the plaint) was Rs. 17,458-4-6, and no 
more. The fact that the trial Court granted a decree for the amount exceeding 
Rs. 20,000 will not attract the application of Article 133 (1) (a). 

V.K. - ‘ - Appeal dismissed. 
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ts.c.N.c. 26 .] 

J. C. Shah and 

K. S. Hegde, JJ. 
■ 15-1-1970. 


Plloo Dhunajishaw Sidhwa v. 
Municipal Corporation of the City of Poona. 

C.A. No. 19 of 1967. 


Bombay Provincial Municipal Corporation Act (LIX of 1949), sections 73, 74, 
75 and rules in Chapter V of the Schedule-Applicability. 

Contract Act (IX of 1872), section 70— Person delivering goods under an unen- 
forceable contract— If can claim compensation. 

Tt cannot be bold that the provisions of sections 73 and 74 and the relevant rules 
in Gh-StaV of the Schedule to the Bombay Provincial Municipal Corporations Act 
1949 did not apply before the election of Councillors to the Corporation were held 
committees were constituted. There is nothmg m the transitory 
andthestatatory committe^^vcre scction 74 (2 ) till the elections of the 

^° V1S ^ that K not possible to comply with the rules, until the 

Councilors G. ng t ■ P ho]ding that the provisions of section 74 (2) 

SS’i and to CoZlssioner or the Transport Manager may enter into .con- 
taeS wUnout s”.l which are enforceable at law. notwithstanding the absolute terms 

of the Act. 

Under section 70 of the Contract Act, a person lawfully delivering goods to 
♦wTnri not intending to do so gratuitously is entitled to demand that the goods 
“j££d or that Compensation for the goods shall be made. Com- 

^ noSly be the marhet price of the goods. By refusing to return 
p nnation would n -m y ve bccn delivcred cannot improve his 

thC o S than thi market value of the goods. Thus, a person 

without aiTeaforceable contract in his favour supplying goods is entitlcd to money 
TqEbnt of the goods delivered, assessed at the market rate preva.lmg on the date 
on which the supplies were made. 

v . Appeal allowed in part. 

V.iV. 


[s.c. n.c. 27.] 

J. C. Shah and 

K. S. Hegde , JJ 
15 — 1 — 1970 


The D. F. O., South’ Kheri v. 

Ram Sanehi Singh. 
C.A. No. 1638 of 1969. 


Constitution of India (1950), Article 226— Unlawful action of public authorities 
intrS rights-Writ. if maintainable -Administrate orte-Ap- 

plicability of rules of natural justice. 

It cannot be held that merely because the source of the right which the res- 
, u , iv,. *<- initially - in a contract, for obtammg relief against 

pondent claims ^ action on the part of a public authority he must resort 

uny atbitraty and unla wM a« .on on me p ^ f P ^ ^ |fcj of ^ 

SuDrcme Court in K. N. Guniswamy's case , (1955) 1 S.C.R. 305, there can be no 
Supreme v^oun m if the r rht to relief arose out of an alleged 

S& is of a public authority invested 

with statutory power. 

_ .. .... imnuen^d order was administrative and not quasi-judicial, 

the order had still to be madfin a manner consonant with thcrules of natural justice 
when it affected the respondent’s rights to property. 

y j. Appeal dismissed. 



[s.c. n.c. 28.3 
M. Hidaycitullah, C. J-, 
J. M. Shelat, ^ K 
C. A. Vaidia'ingam, 

A. N. Grover and 
A. N.'Ray> JJ ‘ 

15 - 1-1970 


National Coal Development 
Corporation ;Ltd. v. 
Manmohan Ivlathur. 

• C.A..N 0 . 1639 of 1966. 


A. 1*. « 

b ?L„„,imrnts — Validity. . c A/>f ^rv 1957. as am 


Act (la 01 — 

amendments — Validity. Act XX of 1957 . as amended by 

It is obvious tot “■ ” ‘“Sation under section 4 0 ) rftl. Und 

ActM*” 'L*W is^tionanrtitotjontmda^^A^oflM^ 


** Sd^el for Ife £ V ooniltdS'^if^ 

^xS^c^f Sfem^ocrcate CoS, however 
C ??057 ?nd again by the amending Act J^“ °f t jo„ of a pcrson lik e the respondent 

S^-rSSSf^HSSSSsS 

£S:i4“r3SSjj|g»s.«~ 

V.K. ~ • 

[S.c. N-C. ^ 9 .] : 

’ ’ The Twyford Tea Co., Ltd. v. 

/. M. Shelat, state of Kerala. 

c. A. Vatdialmgm , ■ . Nos 135-137 of 1969. 

A. N. Grover and W.P. wos. 

A.N.Ray,JJ- 
15 - 1 - 1970 - 


ri * JJ 

^"i^Vl970 , _ \ *rt rvvn of 1960) as amended by Kerala 

& 0 f 1967) Constitutionally valid 

figSff. 14 or the C.nsBflta f^ ymdUgm a „dA. N. Ray, M 

^S^ CAmS tox) Amendment 
'* it \ 1 ct i960,- as amended by Kerala doubt deals with seven different 

^0 1967 (herinafter referred to as the A ) ^ 5Q pcr hectare but it lays down 

£ c Of Plantations and imposes a imifo In the case of coconut, arccanut, 

kinds . ol pia cqua i treatment is easurem an • j ding pro duce arc to be 

prindples- pepper plantations, plants p ? total number of plants 

:abb f’/,ndthcnthchcctarcsarc detcrmmdbydnidmgn ]antations for pur . 

runted and thra ^ - 1S intended to equalise the mne^ tiic extent 

by a certain 5? j n t he remaining two cases, i -•> because it is considered 

’fPS^'H^hiucirtaltcnus the measure for r ho tax teomci o ^ 


a certaiu g. “ “Ss v fe , £?,tbS“ , =oSS 
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different plantations. This levied on crop yielding land. In 

to equal tax with product™ ilanfe The ax soaly »™aon_ P ^ ^ _» c , abt>rate 

SSSfiff the crop yielding plantation. The Gout, can- 
not regard the law to be discnminatory. 

The burden of 

Sfe“"el' & ^te si P W hen US. taxes ate levied. 

. , tr, rlaqsifv without unreasonably discriminating 

‘What is meant by the p stated in several decisions. The same 

between persons similarly situated, h n ff onnrate after equalising matters 

applies when the legislature reasonab y PP , tbe ] aw [ s this. Diffeiences in 

between diversely situated persons. Simply sated the lav, k m 

treatment must b=. capable ? ‘ must he based on some 

for which the particular legislation 1S differentially treated. When differential 
reasonable distinction between the ca . d the treatment is discriminatory, 
treatment is not reasonably explained ^ and justified me rr^ ^ ^ ^ 

d££S£ have^en equ^ised^otherwhe dis 

persons ^uaUy C ckcumsLnced^we been treated unequally and vice v * rsa ’ . 

Taking these principles into ^|^“f 1 ^ e q U 3^ t tment. ld As between different 
out any particular plantation for hostile o <1 ^ . h yield is entirely due to 

tea gardens, it is not possible to .say thatthe £ ot possib i e to say that 

natural circumstances and not pother <sn is • 1 f or each plantation based 

there is discrimination notwithstanding tne unuorn 

on the actual crop yielding area. 

tt /vUccontinerV The fact that a person holds a large area 

Per Shelat and Grover, JJ. (Absent $)• cannot by itself mean that m 

of land and is taxed according to h _ t compared to a person who holds a 

taxing him ho is meted out equaltreatm^ p P oductive qua iity, merely on the 

lesser quantity of land but of a be according to the quantity each of them 

ground that both hold land and a . ^ - t j nc jdence, when actually imple- 

holds. A uniform tax without persons similarly situated, 

mented must result in inequality Article 14 of the Constitution of India, 
and therefore, would be vioUative of Article 14 ot n . 

The tax under the Kerala Act XVH of ^ x a ^respective of the kind of their 
imposed in respect of lands as an ad toe un D f their particular user. Prima 

soil or their capacity, etc. and only uniformity is bound to be unequal 

facie, the incidence of such a « by the equality clause in 

on persons similarly situated and would, th t , 0 ^ q{ . ] a J nds wjthout classifying 
Article 14 . Imposing an un ^°™J ate a ^L a J or potential, and without differentiating 
them on the basis of their productivity, -without taking into consideration the 

the inferior from the superior kind . 0 » more advantageous position than the 

fact of some of those lands being situa . , of t ^ 0 taX Dll those who hold those 
rest, must inevitably result rn unequ j requa iity emeigcs as a result of imposing 
lands. Hence the present case is on = ^^^Yany rational or intelligible classifica- 
an ad hoc tax, uniformly levied without making any ra 

tl0n ‘ , , totinne ineauality as a result of uniformity of 

Even amongst the selected tbe u J» r oftfic land for one specified pur- 

tax must result because it is possible ^ tbe user of another land though 

pose may give a better and ^/^^ specified purpose. 

situated in the same area for anotne p 


Y.K. 

S— NRC 


Petitions dismissed. 
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M. HidayatuUah, C. GottipnBa Venkata Siva Snbramanyam r. 

A. N. JRccy and The State of Andhra Pradesh. 

I. D. Dua, JJ. 

19—1—1970 Crl.A. No. 75 of 1967. 

Penal Code (XLV of 1860), sections 96 to 106 — Right of private defence — Nature 
and extent — Accused pleading alibi and not right of private defence— Court if pre- 
cluded from giving benefit of right of private defence. 

The right of private defence of person and property is recognised in all free, civi- 
lised, democratic societies within certain reasonable limits. Those limits are dictated 
by two considerations: (1) that the same right is claimed by all other members of the 
society and (2) that it is the State which generally undertakes the responsibility for 
the maintenance of law and order. The citizens, as a general rule, are neither ex- 
pected to rua away for safety when faced with grave and imminent danger to their 
person or property as a result of unlawful aggression, nor are they expected, fcy use 
ot force, to right the wrongs done to them or to punish the wiongdoer Jor commis- 
sion of offences. The right of private defence serves a social purpose and as observed 
by the Supreme Court more Inan once, there is nothing more degrading to the human 
spirit than to run away in. face of peril. But this right is basically preventive and 
not punitive. 

(Provisions of sections 96 to 106 of Penal Code summarised). 

On the fact and circumstances of this case the use of his gun by the accussed was 
justified. In a situation like this it is not possible for an average person whose men- 
tal excitmout ca„ be better imag-ned than described, to weigh the position in golden 
scales and it was well-nigh impossible for the person placed : n the position of the 
accused to take a calm and objective view expected in the detached atmosphere of a 
Court and calculate with arithmetical precision as to how much force would effectively 
serve the purpose of self-defence and when to stop. 

The fact that the plea of self defence was not raised by tne accused and that he 
had on the contrary pleaded alibi does not preclude the Court from giving to him the 
benefit of the right of private defence, if, on proper appraisal of the evidence and 
other relevant material on the record, the Court concludes that the circumstance^ 
in Which he found himself at the relevant time gave him the right to use his gun in 
exercise of this right. When there is evidence proving that a person accused of killing 
or injuring another acted in the exercise of the right of private defence, the Court 
would not be justified in ignoring that evidence and convicting the accused merely 
because the latter has set up a defence of alibi and set forth a plea different from the 
right of private defence. The analogy of estoppel or of the technical rules of civil 
pleadings is, in cases like the present, inappropriate and the Courts are expected to 
administer the law of private defence in'a practical way with reasonable liberality 
so as to effectuate its underlying object, bearing in mind that the essential basic 
character of this right is preventive and not retributive. 

V.K. 


Appeal allowed. 
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in foreign countries. The cultural Colombo Plan and Thailand scholars are 
given admission in medical institutions in this country by reason of reciprocal 
arrangements of educational and cultural nature. Regarding Jammu and 
Kashmir schola rs it must be remembered that the problems relating to them are of 
peculiar nature and there do not exist adequate arrangements for medical educa- 
tion in the State itself for its residents. The classification in all these cases is based 
on intelligible differentia which distinguishes them from the group to which the 
appellants belong. 

The Government cannot be denied the right to decide from what sources the 
admission 'will be made. That essentially is a question of policy' and depends 
inter alia on an overall assessment and survey of the requirements of residents of 
particular territories and other categories of persons for whom it is' essential to 
provide facilities for medical education. If the sources are properly classified 
■whether on territorial.geographical or other reasonable basis it is not for th e Courts 
to interfere with the manner and method of making the classification. 

The main purpose of admission to a medical college is to impart educatian in 
the theory' and practice of medicine. The sources from which students have to 
be drawn are primarily determined by the authorities who maintain and run the 
institution, e.g.. the Central Government in the present case. In (Minor) P. 
Rajerdraz v. State of Madras' 1 it has been stated that the object of selection for 
admission is to secure the best possible material. Tltis can surely be achieved 
by making proper rules in the matter of selection but there can - be no doubt 
that such selectian has to be confined to the sources that are intended to 
supply the material. If the sources have been classified in the manner done in 
the present case it is difficult to see how that classification has no rational nexus 
with the object of imparting medical education and also of selection for the 
purpose. 

Held also that, the appellants do not have any right to challenge the nomina- 
tions made by the Central Government. They do not compete for the reserved 
seats and have no locus star.di in the matter of nomination to such seats. The 
assumption that if nominations to reserved seats ate not in accordance with the 
rules all such seats as have not been properly' filled up would be thrown open to 
the general pool is wholly unfounded. 

Appeal from the Judgment and Order, dated the 3rd December, 1968 of the 
Delhi High Court in Civil Writ Petition No. 817 of 1968. 

B. C. Mure. Senior Advocate, (ilf. V. Gone ami. Advocate, with him), for Appel- 
ants. - 

B. Sir., Senior Advocate, (S. F. Rayar, Advocate, with him), for Respondents 
Nos. 1, 2 and 4. 

The Judgment of the Court was delivered by 

Graver, j . — This is an appeal by certificate from a judgment of the Delhi High 
Court dismissing a petition filed by the appellants under Articles 226 ?.nd 227 of the 
Constitution in the matter of their admission to the Mr.ulana Azad Medical College, 
New Delhi, hereinafter called the Medical College. ” 

The appellants are residents of Delhi. They passed the pre-medic?I examina- 
tion of the Delhi University held in April 1968 and obtained 62.5 per cent marks. 
In. June 1963 they applied for admission to the first year M.B.B.S. class at the Lady 
Hardings Medical College, New Delhi but they- were not admitted. Thereafter they 
applied for admission to die Maulana Az id Medical College. Tnis college, which is 
a constituent of the University of Delhi, was established by the Government of India 
in June 1953. Accordingtothecollegeprospectus, 125 students are admitted annually; 
15 per cent, seats are reserved for scheduled caste 'candidates and 5 per cent, for 
scheduled tribes candidates 25 per cent, of the seats (excluding the seats reserved for 
Government of India nominees) are reserved for girl students who are taken on the 
basis of merit. The following categories of students only are eligible for admission : 

I (1968) 2 S.CJ. £01 : A.I.R. 1968 (S.C.) 12. 
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(a) Residents of Delhi 

(b) (i) So'ns/daugh'ters of Central Government servants posted in Delhi at 
the time of the admission. 

(ii) Candidate whoseiather is dead and is wholly dependent on brother/sister 
who is a Central Government servant posted in Delhi at the time of the admission. 

( c ) Sons/daughters of residents of Union territories specified below including 
displaced persons registered therein and sponsored by their respective Adminis- 
tration of Territory : — 

(i) Himachal Pradesh (ii) Tripura (iii)' Manipura (iv) Naga Hills 
(v) N.E.F.A. (iv) Andaman. 

( <T) Sons/daughters of Central. Government servants posted in Indian 
Missions abroad. 

(e) Cultural scholars. 

(/) Colombo Plan scholars. 

(g) Thailand scholars. . . 

(A) Jammu and Kashmir State scholars. 

According to the note 23 seats are reserved for categories (c) to (Fi) above. The mini- 
mum percentage of marks which a candidate seeking admission must have obtained 
in the aggregate of compulsory subjects is 55. 

Now the appellants had obtained 62'5 per cent marks and were domiciled in 
Delhi. According to them they were entitled to admission and would have been 
admitted but for the reservation of the seats which were filled by nominations by the 
Central Government. In the year 1968 when the appellants sought admission 9 
students had been nominated by the Central Government out of the 23 scats which 
had been reserved for categories (c) to . (A) mentioned above. These students had 
obtained less percentage of marks than the appellants. The appellants filed a writ 
petitionin the High Court challenging primarily thepower of the Central Government 
to make the nominations. It was prayed that these nominations, be struck down and 
the respondents (Union of India, Medical College/University of Delhi, etc.) be direct- 
ed to admit the appellants and all. other students who were eligible strictly in the 
order of merit. The writ petition was disposed of by a Division Bench of the High 
Court. The authority of the Central Government to select candidates for the reserv- 
ed seats was upheld. It was however, found that among the nine seats filled in the 
Medical College by the Government, two nominations had been made contrary to 
the admission rules. The High Court was of the view that these two seats would also 
become a part of the general pool for admission of candidates on merit. The order 
•was, therefore, made in the following terms : 

“ We, therefore, direct the respondents 1 to 4 as follows : two seats shall be fil- 
led immediately for admission to the first year M.B.B.S. Course of the College from 
the merits list in which petitioner No. 1 is number 4 and petitioner No. 2 is number 
9. The respondents 1 to 4 shall immediately enquire from the candidates who 
are above the petitioners in order of merit whether they want the admissions 3nd 
on their failure to reply in a short time or on their refusal to accept the offer, the 
admission shall be mode either of the petitioners or of other candidates who arc 
above them in the merits list within one week from today.” 

. In December 1968, the appellants filed a petition under section 114 and Order 47, 
rule 1 read with . section 141, Civil Procedure Code seeking a review of the judg- 
ment and order dated 3rd December 1968. This petition was dismissed by the High 
Court by a detailed order dated 27th January 1969. On IstFcbrunry 1969, a petition 
was filed under Articles 133 (1) (e) and 132 (1) of the Constitution for leave to appeal 
to tliis Court. In the prayer Leave was sought against the judgment dismissing the 
writ petition as also the order by which the review petition was disposed of. In the 
certificate, however, in the heading only the judgment dated 3rd December 1968 is 
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mentioned. _ It would appear that the certificate was limited to the appeal against 
the writ petition. This would be so because under Order 47, rule 7 the order of the 
Court rejecting the application for review is not appealable. If the appellants de- 
sired to challenge that order it could have been done only by asking for leave of this 
Court under Article 136 which was never done. In these circumstances the argu- 
ments of Mr. B. C. Misra for the appellants were confined to the matters decided' by 
the judgment dated 3rd December, 1968. 

It is common ground that the University of Delhi is a statutory body incorpora- 
ted by the Delhi University Act of 1922 as amended from time to time. Under sec- 
tion 30 of that Act Ordinances can be made providing for various matters which 
include the admission of students to the University and their enrolment as such. Ordi- 
nance II provides that there shall be a Medical Courses Admission Committee. 
It is this committee which finalises the cases of admission except those which are to 
be referred to the Standing Committee on account of any special features. The 
Medical Courses Admission Committee at its meeting held on 5th November, 1965, 
recognised that 23 seats in the Medical College shall be reserved for certain categories 
for nomination. This reservation was approved by” the Standing Committee of the 
Academic Council of the Delhi University and finally by the Academic Council 
itself by means of a resolution dated 3rd March, 1966. In the High Court and before 
us both sides argued on the footing that the rules set out in the prospectus of the 
Medical College relating to admission have statutory sanction and are not of a 
purely administrative nature. 

Before the High Court only two questions were raised. The first was whether 
the provision for reservation for seats was unconstitutional. The second was whether 
the nominations to the reserved seats had been made contrary to the rules. 
Mr. Misra has amplified the firstsubmissionbyurgingthatthe reservation of seats for 
admission to the Medical College was not based on any reasonable classification 
and suffered from the vice of discrimination. According to him such reservation was 
hit bv Article 14 read with clauses (1) and (4) of Article 15 and clause (2) of Article 
29 of the Constitution. In addition the system of nominations being made by the 
Government and not by the Admission Committee svas per se discriminatory. 

Article 29 (2) maybe read first. It says, no citizen shall be denied admission 
into anv educational institution maintained by the State or receiving aid out of 
State funds on grounds only of religion, race, caste, language or any of them. 
Under clause (1) of Article 15 the State cannot discriminate against any citizen on 
grounds only of religion, caste, sex, place of birth or any of them. Clause (4), 
however, provides that nothing in the Article shall prevent the State from making 
any special provision for theadvancement of any socially and educationally backward 
classes of citizens or for the scheduled castes and tribes. According to Mr. Misra 
the categories (c) to (h) contained in rule 4 relating to eligibility for admission for 
whom seats are reserved do not fall within the exception contained in clause 4 of 
Article 1 5. The persons in these categories, it is said, cannot be regarded as socially 
and educationally backward classes of citizens nor can it be supposed that all of 
them must belong to scheduled castes and tribes. 

We are unable to see how Article 15 (1) can be invoked in the present case. 
The rules do not discriminate between any citizen on grounds only of religion, race, 
caste, sex, place of birth or any of them. Nor is Article 29 (2) of any assistance to 
the appellants. They are not being denied admision into the Medical College on 
grounds only of religion, race, caste, language are any of them. This brings us to 
Article 14. It is claimed that merit should be the sole criterion and as soon as other 
factors like those mentioned in clauses (c) to ( k ) to rule 4 are introduced, discrimi- 
nation becomes apparent. 

As laid downin Sltri Ram Krishna Dalmia v. Shri justice S. R. Tendolker and others *, 
Article 14 forbids class legislation; it does not forbid resonable classification. In 


I. (1959) SC.T. J47’: (1959)11 -An.W.R. SCR, 279. 
S.C.) 67 : (1959) I M.LJ. (S-C-) _67 :.(I959) 
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other to pass the test of permissible classification two conditions must be fulfilled: (i) 
that the classification is founded on intelligible differential which distinguishes per- 
sons or things that are grouped together from others left out of the group and, (ii) 
that differentia musthave a rational relation to the object sought to be achieved. The 
firstgroup of persons for whom seats have been reserved are the sons and daughters of 
residents of Union territories other than Delhi. .These areas are well known to be 
comparatively backward and with the exception of Himachal Pradesh they do not 
have any Medical College of their own. It was necessary that persons desirous of 
receiving medical education from these areas should be provided some facility for 
doing so. As regards the sons and daughters of Central Government servants post- 
ed in Indian Missions abroad itis equally well known that due to exigencies of their 
service these persons are faced with lot of difficulties in the matter of education. Apart 
from the problems of language, it is not easy or always possible to get admission into 
institutions imparting medical education in foreign countries. The cultural, Colom- 
bo Plan and Thailand scholars are given admission in medical institutions in this 
country by reason of reciprocal arrangements of educational and cultural nature. 
Regarding Jammu and Kashmir scholars it must be remembered that the problems 
relating to them are of a peculiar nature and there do not exist adequate arrange- 
ments for medical education in the State itself for its residents. The classification 
in all these ca'es is based on intelligible differential which distinguishes them from the 
group to which the appellants belong. 

It is the Central Government which bears the financial burden of running the 
medical college. It is for it to lay down the criteria for eligibility. From the very 
nature of things it is not ptssible to throw the admission open to students from all 
over the country. The Government cannot be denied the right to decide from 
what sources the admission will be made. That essentially is a question of policy 
and depends inter alia on an overall assessment and survey of the requirements of re- 
sidents of particular territories and other categories of persons for -whom it is essential 
to provide facilities for medical education. If the sources are properly classified whe- 
ther on territorial, geographical or other reasonable basis it is not for the Courts to 
interfere with the manner and method of making the classification. 

The next question that has to be determined is whether the differentia on "which 
classification has been made has rational relation with the object to be achieved. The 
main purpose of admission to a medical college is to impart education in the theory 
and practice of medicine. As noticed before the sources from which students have to 
be drawn are primarily determined by the authorities who maintain and rim the 
institution, e.g., the Central Government in the present case. In {Minor) P. Rqjendran 
v. Stale of Aiadras 1 -, it has been stated that the object of selection for admission is Jo 
secure the best possible material. This can surely be achieved by making proper ruies 
in the matter of selection but there can beno doubt that such selection has to be con- 
fined to the sources that are intended to supply the material. If the sources have been 
classified in the mannes done in the present case it is difficult to see how that classifi- 
cation has no rational nexus with the object of imparting medical education and 
also of selection for the purpose. 

The case of (Minor) P. Rqjendran 1 is clearly distinguishable because there 
the classification had been made districtwisc which was considered to have no reaso- 
nable relation with the object sought to be achieved. Nor can the decision of a Full 
Bench of the Patna High Court in Umcsh Ch. Sinha v. V. Jd. Singh, Principal, P.M.C. and 
Hospital and others-, be of any avail to the appellants. In that case preferential treat- 
menthad been given to the. children of the employees ofthePatna University in the 
matter of admission to the Patna Medical College. It was held that there was no 
reasonable nexus between the principle governing admission to the college on the 
one hand and the pecuniary difficulties or the meritorious services reserved seats can- 
not be considered to be preferential treatment of any kind. Prcf rcntial treatment to 

I. (I96S)2 S.C.J.80I : (J9SS) 2 An.W.R. J9SS S.C. 1012. 

(S.C.) 121 : (196S) 2 M.LT. S.C. 121 : A J R, 2. 1967 LL.R. 46 Pat. 616. 
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the children of these employees 'would amount to favouritism and patronage. There is 
no question of any preferential treatment being accorded to any particular category 
or class of persons desirous of receiving medical education in the present case. The 
mere fact that the Central Government has to make the nominations with regard to 
the reserved seats cannot be considered to be preferential treatment of any kind. As 
the candidate for the reserved seats have to be drawn from different sources it w cm d 
be difficult to have unif ormity in the matter of selection from amongst them. The 
High Court was right in saying that the standards of the examination passed by them, 
the subjects studied bv them and the educational background of each of them would 
be different and divergent and therefore th e Central Government was the appropriate 
authority' which could make a proper selection out of those categoric. Moreover 
this is being done with the tacit approval and consent of the Medical Courses 
mission Committee. It appears that the Central Government has been acting m 
a very reasonable way inasmuch as when nominations were made only' to nine sea s 
the rest were thrown open to the general pool. 

The other question which was canvassed before the High Court and which has 
been pressed before us relates to the merits of the nomination made to the reserved 
seats. It seems to us that the appellants do not have any right to challenge the nomi- 
nations made by the Central Government. They do not compete for the reserved 
seats and have no locus standi in the matter of nomination to such seats. Ihe assump- 
tion that if nominations to reserved seats are not in accordance with the rules all such 
seats as have not been properly filled up would be thrown open to the general poo is 
wholly unfounded. The Central Government is under no obligation to rek ase those 

seat to the general pool. It may in the larger interest of giving maximum enc t 
to candidates belonging to the non-reserved seats release them but it cairnot e com- 
pelled to do so at the instance of students who have applied for admission irom ou 
of the categories for whom seats have not been reserved. In our opinion the High 
Court was in error in going into the question and holding that out of the nine scats fil- 
led by nomination two had been filled contrary to the admission rules and these 
would be converted into the gemraTpool. Since no appeal has been filed agamst 
that part of the order we refrain from making any further observations m the matter. 


Finally Mr. Misra attempted to agitate the question of some of the nominations 
being illegal as the candidate who had been nominated had not applied m time 
the prescribed date being 1st August, 1968. This contention cannot be entertainc 
for two ri asons. The first is that no such point appears to have been rmsed corv. 
thc High Court wh> n the wit petition was disposed of on 3rd December, . is 
onlv at the stage of review that this matter seems to have been pressed. . cco Jl \ 
it has be> n held by us that the appellants had no right to challenge the nominal n 
which had bet:n made by the Ci-ntral Government. It was not there ore, op 
them to assail any of the nominations which had been made. 

The appeal fails and it is dismissed with no order as to costs. . 

V M K Appeal dismissed. 
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(Civil Appellate Jurisdiction) 
Present : — M. Hidayatuleah, Chief justice axd G. 
Shaikh Mahamad Umarsaheb 


K. Mitter, J- 
. . Appellant * 


C. 

Kadalaskar Hasham Karims ?.b and others 


. . Respondents. 

Maharashtra Municipalities Act , 1965 \XL of 1965], section 7 ^ C0 P e ~ 1 ‘ 0 f 

petition — Reception ofevider.ee of two witnesses called as Court witnesses , if vitiates the 
whole tricl — Order i6, rate 14, Civil Procedure Code. 

The case of the election petitioner was that the appellant was guilty of publica- 
tion of two p am phlets which castserious aspersions on his character and conduct 


CA. No. 2322 of 1965- 


11th March, 1969. 
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and prejudiced him materially in the eyes of the voters as a result whereof he lost 
the election and that the first of these also aroused the religious sentiments of 
Muslim voters to his detriment. The appellant was found guilty of publication of 
the first pamphlet only. This was signed by six persons. There was no evidence 
as to where it was printed or who got it printed. The evidence adduced by the 
election petitioner was that the appellant had published all the pamphlets mention- 
ed in the petition and distributed the same amongst the voters and the petitioner 
had come across the first pamphlet during the process of distribution. There can 
be no two opinions about the contents of the pamphlet being defamatory of the 
election petitioner’s character. It may be that in the instant case., if the two 
persons had not been examined, the Judge might well have decided the issue the 
other •wav. But the Act certainly gave him the power to do so and no exception 
can be taken to the course adopted by the Judge although it must be recorded that 
his earlier order refusing to issue summons to them in the first instance -when asked 
to do so on the 21st August was hardly justifiable. Probably the learned Judge 
realised that his order of the 21st August, needed recalling. The appellant would 
have had a real cause for grievance ifhe had asked for an opportunity' to rebut the 
evidence of these two witnesses and had been denied the same but this has nowhere 
been alleged. On the evidence no exception can be taken to the course adopted 
by the Judge in deciding the issue against the appellant on the facts and circum- 
stance of this case. It may be that the evidence which was adduced was not so 
immaculate that another learned Judge deciding the petition might not have 
taken a different view. But it cannot be said that there was no evidence on which 
the Judge could have come to the conclusion he did. 

Appeal by Special Leave from the Order dated the 4th October, 1968 of the 
Bombay High Court in Special Civil Application No. 2053 of 1968. 

JV. JV. JCesiaani, for Appellant. 

Mis. R. B. Daiar and S. JV. Prasad, for Respondent No. 1. 

S. P. Kayar, for Respondents Nos. 2 to 4. 

The Judgment of the Court was delivered by 

Miller , J. — This is an appeal by Special Leave from an order of the Bombay High 
Court dismissing in limine an application under Articles 226 and 227 of the Constitu- 
tion and refusing to quash the judgment and order of the Assistant Judge at Sangli 
rendered in Election Petition No. 10 of 1967. The facts are as follows : 

On 3rd June, 1967 election of councillors to the Sangli City Municipality was 
held under the Maharashtra Municipalities Act, 1965 (hereinafter referred to as the 
‘Act’). The counting of votes took place with regard to Ward No. 25 on 4tli June, 
1967. According to the election petition, the results were published in the Official 
Gazette on 15th June, 1967 andthepetition was filed on 24th June, 1967. Thepetition- 
er who was himself a candidate for election from the said ward challenged the elec- 
tion of the appellant before us on several grounds set forth in paragraph 3 of the peti- 
tion. The first of these sms to the effect that the appellant had, with the help of his 
supporters, published an undated pamphlet and circulated the same on a large scale 
among the voters in Ward No. 25 and that the said pamphlet contained untrue, 
false and defamatory statements about the petitioner thereby prejudicing the voters 
generally against him and in particular instigating the Muslim voters to vote 
against him by arousing their religious sentiments. Another similar ground based on 
a defamatory" pamphlet dated 30th May, 1967 was urged in the petition. Charges of 
terrorising voters and securing votes by false personation were also levelled therein. 
Statements were made in the petition that the appellant’s name as councillor had 
been declared in the Official Gazette on!5thJune, 1967 and the petitioner’s cause of 
action had arisen on that date. The first of these was expressly accepted as correct 
in the written statement of the appellant and the second remained unchallenged. 
The appellant however repelled the charges mentioned above and denied that he 
was responsible for the publication of any of the impugned pamphlets. 
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Of the four issues framed at the hearing of the petition, the first was . 

“Whether the petitioner proved that opponent No. 1 who was elected as Munici- 
pal Councillor for Ward No. 25 had used malpractices at the time of the election 
by arousing religious sentiments ofthe voters and mating defamatory statements 
against the petitioner by publishing pamphlets ?” 

The petitioner gave evidence himself about the allegations in the petition to subs- 
tantiate the charges raised by him. The appellant examined himsel to contra .ict 
the said evidence. It appears that the petitioner had in the list of witnesses filed by 
him, mentioned the names of two persons, Hakim Abdul Rahiman Sha - an op<. 
Chintaman Ghugare and that these two persons bad attended the our on cer 
days when they were not examined. On 21st August, 1968 the peti loner 
application before the Judge for issuing summons on these two persons as us w i 
but the learned Judge rejected that application The appellant s case w ? ^ closed 

on the same day and the arguments started on 22nd Augus , • evidence 

Court adjoumedthehearirgof the case to 24th August, 1968 ^? r recorduig the evidence 
of these two witnesses in respect of whom an a PPkration had ” , . t jggg 

tion petitioner on the previous day. The order Exhibit 36, d a „ r e f ? rfthat thev 
tends to show that the learned Judge was persuaded to do so y c m ; reauired 
were Government servants. He however recorded that the ends of 
that these witnesses should be examined. He fixed 24th Augus » T , Pr <;nns These 
ing ofthe matter and directed the issue of summonses o esc v P ,, erea ft er the 
two persons were examined on the 24th August as Cou wi ess 30th 

argument of Counsel was resumed and concluded. By judgmen f ? vour ofthe 

August, 1968, the learned Judge allowed the election petition holding 1 

pethioner on the first isJe. The appellant before us 

the High Courtimder Articles 226 and 227of theCons i 10 . ,-jf n 4 t h October, 

ofthe Judge; buttheHigh Court dismissed the writ petition into^on^UctoD r, 
1968 and the appellant has now come up before this Court by Specia 

Learned Counsel for the appellant raised five points before us The first pomt 

was that the procedure adopted by the trial Court w as wr ng ~i ect j on petitioner 

es who were examined as Court witnesses had been cited by the selection petiuoner 

earlier and the learned Judge had in the exercise of juris . t 1968. It 

ed to issue summonses to them when he was asked o o the Tudge to exa- 

was urged that having rejected this appheatoem, it v«s n P.^ ir * eg ^ Iar fty w hich 

nune these two persons as Court witnesses and th Tndge based on 

the High Court should have set right by ^ the elcct i 0 n petition was 

the evidence of these wimesses. The second pom . n ot maintainable, 

filed beyond the period prescribed by the Act and as su appellant was 

The third point trat that the first issue tvh.ch was dented K'c preju- 

so confusing and misleading that there tvas no fan W Ividence 

dice of the appellant. The fourth point was that in any The fifth point 

of corrupt pSctice of which the appellant codd- be found g**r-J*°J** fears 
was that the order ofthe Judge disqualifying the appellant p 
was unduly harsh and ought to be set aside. . 

With regard to the first point it is to ^b 

tioner wns that the appellant was guilty ot puDli rniteriallv in the 

scrious aspersions on his characterand conduct gr . ^ ^ first 0 { t] ? esc als0 

eyes ofthe voters as a result whereof he lost me . , ^ The aooel- 

a roused the religious sentiments of the Muslim vo ers This was signed 

lants was foundguilty of publication ofthe first pamphlet only This J^^red 
bv six persons There was no evidence as to where it was printed or who got it 
printed The evidence adduced by the election petitioner wns that the appellant 
had published all the pamphlets mentioned in the petition and distributed the same 
among,t the voters and the petitioner had come across the first pamphlet during the 
process of distribution. There can be no two opinions about the contents oi the 
pamphlet being defamatory’ of the election petitioner s character. The pamphlet 
read : 
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“ H. K. Kadlaskar, who contests the election from Ward No. 25 is an indepen- 
dent candidate, has been ostracized from the Muslim community and he has no 
support of the Muslim community and therefore nobody should vote for him.” 

While Kadlaskar was in charge of the management of the Kabarasthan, he was 
extracting Rs. 12 for allowing tire members of Muslim community* to bury their 
dead and had prohibited the burial of the dead bodies of dancing girls and had 
extracted hundredsof rupees from the persons whose dead were buried there. He 
turned the Kabarasthan into a brothel and was trading in illicit liquor for which 
he -was convicted. Recently he got published a pamphlet in the name of his mis- 
tress Noorjahan Bapulal Kavathekar to defame Mohamad Umar Shaikh and he 
is making some imputations against the private character of Mohamad Umar and 
Moulana hannan and nobody should vote for this mean-minded and anti-social 
person. 

In a meeting of the Muslim workers held on 2 9 th April, 1967 in the Madina Masjid 
Hall under the presidentship of M.G. Shaik it was resolved unanimously that in 
the place of Shaikh Usman Abdul Bidiwale the Congress ticket should be given to 
Umar Shaikh, who had the backing of Muslim community' and that he did great 
public service in the past. So all the voters should cast vote in favour of Mohamad 
Umar Shaikh whose symbol is a pair of bullocks. 

(1) Ramjan Mohiddin Jamadar (Hundekari), Chairman Idgah Committee. 
(2) Shaik Abdul Sattur Rahimanbhai Bidiwale, Treasurer, Idgah Fund Com- 
mittee. (3) Moulana Hannan, manager of Madarsa-e-Hidayatul Islam, and 
member of Madina Masjid. (4) Kamalsaheb Babasaheb Shiledar, Chairman of 
Madina Masjid and member of Idgah Committee. (5) Sayyed Amin, member 
of Madarsac-Hidayatul Islam and Idgah Committee. (6) Jalaloddin Allabux 
Sayyad, B-A., LI. B., member of Madarsa-e-Hidayatul Islam.” 

The appellant who led evidence on his own behalf denied the publication of the 
pamphlet and the distribution of it by him as alleged by the petitioner. Nothing 
came out in cross-examination of the appellant to substantiate the election petitioner’s 
averment that he was responsible for its distribution.Of the two witnesses who were 
examined as Court witnesses by the Judge, the witness Gopal Chintaman Ghugare 
did hot say anything material on the point of distribution by the appellant. He 
merely said that he had seen people reading the pamphlet but he did not know who 
had distributed it. The other witness Hakim Abdul Rahiman Shaik stated cate- 
gorically that he had received a copy of the pamphlet oh the day previous to the 
municipal election, that is to say, on 2nd June 1967 and he gave full particulrs as to 
hotv he came to receive it. He stated that he had attended a prayer meeting at a 
mosque on the 2nd June and after the Namaj was over the appellant had read over 
the pamphlet and one Moulana Hannan lent support to the appellant. In cross- 
examination it was elicited from him that although he had occasion to see die distri- 
bution of other pamphlets, he could giveno details thereof, f.r., either about the per- 
son who distributed them on the dates when that was done. In cross-examination 
of this witness serious accusations were made against his character and probably no 
exception could have been taken if the Judge hearing the matter had refused to 
believe him. However that may be, the learned Judge accepted his testimony and 
came to the conclusion that the appellant had been personally responsible for the 
distribution of the first pamphlet and as such found him guilty of a corrupt practice 
and made an order disqualifying him under the Act from taking part in municipal 
elections for the next five years. 

It was strenuously argued by learned Counsel for the appellant that the recep- 
tion of evidence of the two witnesses called as Court witnesses vitiated the whole trial 
and therefore the High Court was not right in refusing to quash the order. Our 
attention was drawn to the provisions of Order XVI rule 14 of the Code of Civil 
Procedure and particularly to the conditions under which the Court may examine 
any person other than a party* to the suit and not called as a witness by a party to th e 
suit but of its own motion to give evidence therein. It was argued that after having 



n 


249 


S. M. UMASSASEB V. K. S. KARlMSAB ( [Mtiter , J.). 

turned. down the application of the election petitioner on the 21st August for issue of 
summons to these two persons, the learned Judge clearly went wrong in allowing 
them to be called as Court witnesses. In this connection we may note the provisions 
of section 21, sub-section 7 of the Maharashtra Municipalities Act, 1965. It provides 
as follows : — 

“ * * * * 

(7) For the trial of such petition, the Judge shall have all the powers of a 
civil Court including power in respect of the following matters: — 

(а) discover)' and inspection ; 

(б) enforcing the attendance of witnesses and requiring the deposit of their 
expenses ; 

(c) compelling the production of documents : 

(d) examining witnesses on oath ; 

(e) granting adjournments ; 

(/) reception of evidence on affidavit ; and 

( g ) issuing commissions for the examination of witnesses : 

and the Judge may summon svo main any person whose evidence appears to 
him to be material. The Judge shall be deemed to be a civil Court, within the 
meaning of sections 480 and 482 of the Code of Criminal Procedure, 1898.” 

It appears that under this section, the Judge is given powers wider than those given 
by die Code of Civil Procedure under Order 16 rule I 4 inasmuch as the section does 
aot prescribe any prerequisite to the examination of a person as Court witness as 
envisaged by the Code of Civil Procedure. In our view, the learned Judge had juris- 
diction to call these two persons as witness under the provisions of the Act. We may 
note that even under the Representation of the People Act, 1951 which does not con- 
tain a similar provision it has been held by this Court that 

“ although the trial Court should be at arms length and the Court should 

not really enter into the dispute as a third party, but it is not to be understood that 
the Court never has the power to summon a witness or to call for a document which 
would throw light upon the matter, particularly of corrupt practice which is alleged 
and is being sought to be proved. If the Court was satisfied that a corrupt prac- 
tice has in fact been perpetrated, may be by one side or the other, it was absolutely 
necessary to find out. who was the author of that corrupt practice.” fSee R.AI. 
Seshadri v. G. Vasanla Pci] 1 . 

In that case, the corrupt practice with which the appellant was charged was having 
used a large number of motor vehicles for the free conveyance of voters at an election. 
The trial Judge examined two witnesses as Court witnesses and it is quite clear that 
but for the evidence of these two persons, it would have been very difficult, if not im- 
possible, for the Judge to have come to the conclusion he did and find the appellant 
guilty of corrupt practice. Although one of the two witnesses so examined had 
been cited earlier as a witness by one of the parties, he was not examined but during 
the course of the evidence led before the trial Court, it became quite clear that the 
two persons who were called as Court witnesses were fully conversant with the engage- 
ment of the motor vehicles and the Court therefore examined them as Court witnesses 
and on the basis of their evidence, found the appellant guilty of a corrupt practice. 
There this Court had to deal with the provisions of Order i 6 ,rulei 4 and thequota- 
tion from that judgment shows that the powers of the Court in this respect are of wide 
amplitude, specially when investigation is being made into allegations about the com- 
mission of a corrupt practice. It may be that in the instant case, if the two persons 
had not been examined , the Judge might well have decided the issue the other way. 

1. (1969) 2 S.CJ.20S: (1969) 2 MiJ. 1969 S.C. -692: 

(S.C.) 50: (1969) 2 An. WJR. (S.C.) 50; AJ.R. 

S C J— 32 
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But the Act certainly gave him the power to do so and no exception can be taken to 
the course adopted by the Judge although it must be recorded that his earlier order 
refusing to issue summons to them in the first instance when asked to do so on the 
21st August was hardly justifiable. Probably the learned Judge realised that his 
order of the 21st August needed recalling. The appellant -would have had a real 
cause for grievance if he had asked for an opportunity' to rebut the evidence of these 
two witnesses and had been denied the same but this has nowhere been alleged. 
On the evidence no exception can be taken to the course adopted by the Judge in 
deciding the issue against the appellant on the facts and circumstances of this case. 
It may be that the evidence which was adduced was not so immaculate that another 
learned Judge deciding the petition might not have taken a different view. But it 
cannot be said that there was no evidence on which the Judge could have come to 
the conclusion he did. The first point therefore fails. 

With regard to the second point, the learned Counsel argued by' reference to 
two publications in the Maharashtra Gazette, the one of 8th June, 1967 and the other 
of 15th June, 1967 that the first publication having taken place on the 8th June the 
time-limit of ten dayt. fixed under section 21, sub-section (1) of the Act began to run 
from that date and the petition which was filed on the 24 th June was beyond time 
and should not have been entertained. It is difficult for us to see why two Gazette 
notifications had become necessary. One seems to be the verbatim reprint of the 
other. The first publication dated 8th June is headed “ Maharashtra Government 
Gazette — Extraordinary — Official publication ” -while the other is headed " Maha- 
rashtra Government Gazette — Official Publication ”. The first bears the date 8th 
June and .he second b.ars the date 15th June and both start with the sentence, 

“ in accordance with section 19 (1) of the Maharastra Municipalities Act, i965 
it is declared that in respect of the Sangli Municipal Council General Elections 
held on 3rd June 1967, the below mentioned candidates are elected from the 
below mentioned wards for the seats mentioned as against their names ”. 

As a matter of fact, it does not appear that there is any difference between 
the two Gazettes with regard to the names of the successful councillors. The 
appellant might have, if so minded, set up the first Gazette publication as 
the one fixing the period of limitation in which case the trial Judge nould 
have been required to go into the matter. But the appellant precluded himself 
from doing so by his unconditional acceptance of the statements in para- 
graphs 1 and 2 of the petition. If the point had been canvassed before the 
learned trial Judge he would certainly' have gone into the matter and found out 
why there were two Gazette publications and which -was the publication to be 
taken into account for computation of the period of limitation prescribed by section 
21 (1) of the Act. There was no error apparent on the face of the record before 
the High Court and consequently' the jurisiction under Article 226 of the Constitu- 
tion could not have been exercised on the facts of the case by the issue of a writ of 
certiorari. Neither could the High Court have set aside the order of the trial Court 
under Article 227 of the Constitution under which the High Court’s power ofsuperin- 
tendenceis confined to seeing that the trial Court had not transgressed the limits 
imposed by the Act. On the facts of the case the High Court was not called upon 
to go into this question. 

There is certainly some substance in the grievance raised on behalf of the 
appellant that the first issue was rather confusing and misleading. Instead of fram- 
ing a separate issue with regard to each charge of corrupt practice raised in the 
petition, the learned Judge framed the issue in a manner which leaves much to be 
desired. For instance he should have framed separate issue with regard to each of 
the pamphlets. The issues should further have specified the different heads of 
corrupt practice committed in respect of each of the pamphlets. We cannot, 
however, come to the conclusion that because of the unsatisfactory nature of the 
issues framed, the whole trial is vitiated. The appellant knew exactly what points 
he had to meet. Evidence was adduced about the publication and distribution of 
the pamphlets by the election petitioner and contradicted by the appellant. As vie 
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have already stated, although the evidence about the distribution of the pamphlet 
was meagre and not beyond reproach, it was not for the High Court to take the 
view that the order ought to be quashed on the ground that there was no evidence. 
It was urged by learned Counsel for the appellant that there was enough material 
for the Court to come to the conclusion that Hakim Abdul Rahiman Shaik was not 
a person whose veracity could not be depended upon. There is much that can be 
said against him but this does not mean that everything deposed to hy him should be 
rejected and when the trial Judge accepted the evidence with regard to the distribu- 
tion of the pamphlet by the appellant the High Court which was not hearing an 
appeal could not be expected to take a different view in exercising jurisdiction 
under Articles 226 and 227 of the Constitution and for ourselves, we see no reason 
to interfere with the order of the High Court. 

The fourth point too is not one of substance. If the distribution of the pamphlet 
be accepted, there can be no doubt that the appellant was guilty of trying to arouse 
religious sentiments of the voters of the particular ward a majority of whom were 
Muslims. The pamphlet starts off by describing the election petitioner as a person 
ostracised from the Muslim co mm unity. If this statement was true, naturally any 
right thinking Muslim would think twice before casting his vote in favour of such 
person. There was also a charge in that pamphlet that he had turned the 
Kabarasthan into a brothel and was trading in illicit liquor for which he was alleged 
to have been convicted. In our view, there is no merit in this point raised by the 
learned Counsel. 

As regards the last point, it was for the learned Judge to have come to his own 
conclusion as to the period of disqualification. The maximum penalty which the 
Act allowed him to impose was disqualification for six years and we see no reason 
to take any exception to the disqualification actually imposed. As noted above, 
the allegations of corrupt practice were of a serious nature and if the appellant was 
found guilty of the commission thereof) the period of five years’ disqualification 
would certainly not be inappropriate. 

In the result, therefore, the appeal fails ; but in the circumstances of this case 
we make no order as to costs. 

V.M.K. Appeal dismissed. 


THE SUPREME COURT OF. INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — S. M. Sikri, R. S. Bachawat and K. S. Hegde, JJ. 

The State of Gujarat . . Appellant* 

v. 

Patel Raghav Natha and others ’ . . Respondents. 

Bombay Land Revenue Code (F of 1879), sections 65 and 211 — Interpretation — Order of the 
Collector — Revisional powers — Exercise of — No stipulation of time — Commissioner to 
exercise his powers within reasonable lime. 

The question arises whether the Commissioner can revise an order made under 
secdon 65 of the Bombay Land Revenue Code, 1879 at any time. It is true 
that there is no period of limitation prescribed under section 211, but it seems plain 
that this power must be exercised in reasonable time and the length of the reason- 
able time must be determined by the facts of the case and the nature of the order 
which is being revised. Section 65 itself indicates the length of the reasonable 
time within which the Commissioner must act under section 21 1. Under section 
65 of the Code if the Collector does not inform the applicant of his decision on 
the application within a period of three months the permission applied for shall 
be deemed to have been granted. This section shows that a period of three 
months is considered ample for the Collector to make up his mind and beyond that 
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the Legislature thinks that the matter is so urgent that permission shallhe deemed 
to have been granted. Reading sections 211 and 65 together it seems to us that 
the Commissioner must exercise his revisional powers within a few months of the 
order of the Collector. This is reasonable time because after the grant of the 
permission for building puiposes the occupant is likely to spend money on starting 
building operations at least within a few months from the date of the permission. 
In this case the Commissioner set aside the order of the Collector on 12th October, 
1961, i.e., more than a year after the order, and it seems that this order was passed 
too late. The order of the Commissioner should be quashed on the ground that 
he did not give any reasons for his conclusions. 

Appeal by Special Leave from the Judgment and Order, dated the 25th/27th 
July, 1964 of the Gujarat High Court in Special Civil Application No. 31 of 1962. 

R. H. Dhsbar, Urmila Kapoor and S. P. Pfayar , Advocates, for Appellant. 

Parsholtam Trikamdas , Senior Advocate, (7. N. Shroff, Advocate, with him), for 
Respondent No. 1. 

Pf. S. Binira , Senior Advocate, (if. L. Haihi , Advocate of MJs. Hathi & Co., 
with him), for Respondent No. 3. 

The Judgment of the Court was delivered by 

Stkri, J . — This appeal by Special Leave is directed against the judgment of the 
High Court of Gujarat (Vakil, J.) allowing the application filed by Patel Raghav 
Natha, respondent before us and hereinafter referred to as the petitioner, and 
quashing the order, dated 12th October, 1961, passed by the Commissioner Rajkot 
Division. The Commissioner by this order had set aside the order of the Collector, 
dated 2nd July, 1960, granting permission to the petitioner to use some land in 
Survey No. 417 for non-agricultural purposes. 

In order to appreciate the contentions raised before us it is necessary to set out a 
few facts. The petitioner was a resident of the State of Rajkot and at an auction 
effected by the State he acquired on or about 22nd September, 1938, agricultural 
land bearing survey No. 417 which in all measured about 12 acres and 12 ganthas. 
After some acquisitions by the State out of this survey number he was left with 
2 acres and 10 ganthas of agricultural land. On 20th October, 1958, the petitioner 
applied to the Collector for permission to convert this land to non-agricultural use, 
under section 65 of the Bombay Land Revenue Code, 1879, hereinafter referred 
to as the Code. This petition was first rejected by the Collector, but the Divisional 
Commissioner remanded the matter to the Collector. On remand, the then Collec- 
tor of Rajkot, after holding an enquiry, granted permission to the petitioner to use 
the land for non-agricultural use by his order dated 2nd July 1960. Pursuant to this 
order a sanad was issued by the Collector to the petitioner on 27th July 1960. It ap- 
pears that the sanad was amended on 3rd November, 1960 and 1st December, 1960. 
The sanad was in form M-l and a number of conditions were appended to the 
sanad. Condition 6 of the main sanad provided that “ save as herein provided, the 
grant shall be subject to the provisions of the said code. ” The special conditions 
originally included a condition that the land shall be used exclusively for constructing 
residential houses (condition 5) but this condition was altered in November, 1960. 

It appears that the Municipal Committee of Rajkot had objected to the grant of 
permission before the Collector •when a sketch of the land %vas sent to the Municipali- 
ty. The objections as they appear from the order of the Collector granting the 
sanad were directed against the accuracy of the sketch, showing the northern and the 
western comers of the Ramkrishna Ashram, and regarding the boundaries and situa- 
tion of the roads in survey Nos. 417 and 418. The Collector had overruled these 
objections. 

The Municipal Committee approached the Commissioner to exercise powers 
under section 211 of the Code. The Commissioner noted the objections of the 
Municipality and after reciting the objections and the arguments of the learned 
Counsel for the petitioner and after inspecting the site, observed : 
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“ From this inspection the contentions of the Municipality as to the existence of 
various roads as well as the nature of the Kharaba land has been proved beyond 
doubt. 

In light of the above arguments as well as the site inspection and the papers of 
the case, I set aside the order of the Collector granting N.A. Permission. I consi- 
der, on weighing all evidence cited above, that the land does not belong to 
Shri Raghav Natha. ” 

It is this order which has been quashed by the High Court. 

The following grounds were urged before the learned Judge : 

(1) The Commissioner or the State Government had no authority under sec- 
tion 211 of the Code to revise the order of the Collector so as to affect the agreement 
or sanad granted to him. 

(2) Tire Commissioner’s order is not a speaking order as no reasons are given 
by him for setting aside the Collector’s order and, therfore, it should be quashed. 

(3) The question of title to the land was not in controversy at all before the 
Collector and, therefore, it was not open to the Commissioner to permit the Munici- 
pality to agitate that question and the Commissioner had no jurisdiction to decide 
that question. 

(4) In case the above points are not accepted, the order of the Commissioner 
is bad even on merits as the Commissioner had erred in law in allowing the questions 
to be agitated before him which were not agitated before the Collector and which 
involved considerations which were completely foreign to those which were actually 
before the Collector. 

While dealing with ground No. 1 the learned Judgeheld that the Commissioner 
had no jurisdiction to pass an order which would nullify the sanad , and that the sanad 
was binding on both the parties till it was set aside in due course of law. On the 
second ground he held that there w?.s some force in the submission. But he observed : 

“ But at the same time if I had to decide this case on this contention raised. 

I may not have interfered only on this ground, with the decision of the Commis- 
sioner.” 

On the third ground he found that it was true that the question of tide was agitated 
by the Municipal Committee for the first time before the Commissioner, though it 
was primarily for the petitioner to show that he was an occupant within the meaning 
of section 65 of the Code. But then the learned Judge decided not to enter into the 
merits of the case as he had come to the clear conclusion that the Commissioner had 
no authority- to pass the order that he did under section 21 1 of the Code. 

The learned Counsel for the State of Gujarat, Mr. Dhebar, challenges the deci- 
sion of the High Court that the Commissioner had no jurisdiction to pass the order 
dated 12th October, 1961. The relevant provisions of the Code and the Land 
Revenue Rules, 1921, hereinafter referred to as the Rules, are as follows : 

“ The Bombay Land Revenue Code, 1879. 

48. (I) The land revenue leviable on any land under the provisions of this Act 

- shall be assessed, or shall be deemed to have been assessed, as the case may be, 

with reference to the use of the land — 

(c) for the purpose of agriculture, 

(b) for the purpose of building, and 

(c) for a purpose other than agriculture or building. 

(2) Where land assessed for use for any purpose is used for any other purpose, 

the assessment fixed under the provisions of this Act upon such land shall, not- 
withstanding that the term for which speh assessment may- have been fixed has 
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not expired, be liable to be altered and fixed at a different rate by such .authority 
and subject to such rules as the State Government may prescribe in this be a 

(3) Where land held free of assessment on condition of being used for any 
purpose is used at any time for any other purpose, it shall be liable to assessmen • 

(4) The Collector or a survey officer may, subject to any rules made in dns 
behalf under section 214, prohibit the use for certain purposes of any una ^ 
land liable to the payment of land revenue, and may summarily evict any 

■who uses or attempts to use the same for any such prohibited purpose. 

65. An occupant of land assessed or held for the purpose of agriculture is en 
titled by himself, his servants, tenants, agents or other legal representatives, 
erect farm-buildings, construct wells or tanks, or make any other improvem 
thereon for the better cultivation of the land, or its more convenient use ior 
purpose aforesaid. 

But, if any occupant wishes to use his holding or any part thereof for any other 
purpose the Collector’s permission shall in the first place be applied for y i 
occupant. 


The Collector, on receipt of such application, 

(а) shall send to the applicant a written acknowledgment of its receipt, and 

(б) may, after due inquiry, either grant or refuse the permission a pplied for, 

Provided that, where the Collector fails to inform the applicant of his decision 

on the application within a period of three months, the permission app ie 

shall be deemed to have been granted ; such period shall, if the Collector s 
a written acknowledgment within seven days from the date of receipt ° 
application be reckoned from the date of the acknowledgment, but in any 
case it shall be reckoned from the date of receipt of the application. 

Unless the Collector shall in particular instances otherwise direct, no such appli 
cation shall be recognized except it be made by the occupant. 

When any such land is thus permitted to be used for any purpose unconnected 
with agriculture it shall be lawful for the Collector, subject to the genera or ^ 
of the State Government, to require the payment of a fine in addition to any n v 
assessment which may be leviable under the provisions of section 48. 

66. If any such land be so used without the permission of the Collector being 
first obtained, or before the expiry' of the period prescribed by section (55, th c 
pant and any tenant, or other person holding under or through him, shall 
liable to be summarily' evicted by the Collector from the land so used and * rorn ,j. 
entire field or survey number of which it may form a part, and the occupant sha 
also be liable to pay, in addition to the new assessment which may be leviable un- 
der the provisions of section 48 for the period during which the said land has been 
so used, such fine as the Collector may, subject to the general orders of the provin- 
cial Government, direct. 

Any' tenant of any occupant or any' other person holding under or through an 
occupant, who shall without the occupant’s consent use any such land for any 
such purpose, and thereby render the said occupant liable to the penalties alore- 
said, shall be responsible to the said occupant in damages. 

67. Nothing in the last two preceding sections shall prevent the granting °fjbc 
permission aforesaid on such terms or conditions as may' be prescribed by the Col- 
lector, subject to any rules made in this behalf by the Provincial Government. 


“ Land Revenue Rules , 1921. 

87. (o) Revision of non-agricultural assessment — 
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( b ) When land is used for non-agricultural purposes is assessed under the pro- 
visions of rules 81 to 85, a sanad shall be granted in the Form M if the land is used 
for building purposes, in Form NI if the land is used temporarily for N-A purposes 
other than building in Form N in all other cases. 

Provided that if the land to be used for building purposes is situated within 
the limits of a Municipal Corporation constituted under the Bombay Municipal 
Corporation Act or the Bombay Provincial Municipal Corporation Act, 1949 the 
sanad shall be granted in Form M-l ; ” 

The relevant extracts from the agreement {sanad) are given below : 

- “ Whereas application has been made to the Collector (hereinafter referred to 
as “ the Collector ” which expression shall include any officer whom the Collector 
shall appoint to exercise and perform his powers and duties under this grant) un- 
der section 65 of the Bombay Land Revenue Code 1879 (hereinafter referred to as 
“ the said Code ” which expression shall where the context so admits include the 
rules and orders thereunder) by inhabitant of Madhya Saurashtra being the re- 
gistered occupant of survey No. 417 in the village of in the Taluka (hereinafter re- 
ferred to as “ the applicant ” which expression shall ■where the context so admits 
include his heirs, executors, administrators and assigns) for permission to use for 
building purposes the plot of land (hereinafter referred to as the 'said plot’), des- 
cribed in the first schedule hereto and indicated by the letters on the site 

plan annexed hereto, forming part of survey No. 41 7 and measuring acres 2 ganthars 
17, be the same a little more or less. 

When used under rule 51 for land already occupied for agricultural purposes 
within certain surveyed cities the period for which the assessment is leviable will 
be ordered to coincide with the expiry of 99 year’s period running in that city. 

Now this is to certify that permission to use for building purposes, the said plot 
is hereby granted subject to the provisions of the said code, and on the following 
conditions, namely : — 

(1) Assessment 


(6) Code provisions applicable : — Save except as herein provided, the grant 
shall be subject to the provisions of this code : 


In witness whereof the Collector of has set his hand and the seal 

of his office on behalf of the Governor of Bombay /’.nd the applicant has also here- 
unto set his hand, this day the of 19 

Signature of Applicant Signatures anddesignationsofwitnesses. 

Signature of Collector Signature and designations of witnesses. 

We declare that who has signed this notice is, to our personal knowledge, the 
person he represents himself to be, and that he has affixed his signature hereunto 
in our presence”. 

It will be noticed that application is made under section 65 of the Code and 
it is under section 65 that the Collector cither grants or refuses the permission applied 
for. It will be further noticed that if the Collector fails to inform the applicant of his 
decision on the application within a period of three months the permission applied 
for shall be deemed to have been granted, but if the Collector sends a written acknow- 
ledgment within seven days from the date of receipt of the application then the three 
months period is reckoned from the date of acknowledgment, and in other cases this 
period is reckoned from the date of receipt of the application. The Collector having 
given permission under section 65 he can prescribe conditions under section 67 of the 
Code. Under section 48 (2) where the land assessed for use, say for agricultural pur- 
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poses, is used for industrial purposes, the assessment is liable to be 
at a different rate by such authority and subject to such rules as th 

ment may prescribe in this behalf. The rates for non-agriadtorai assessmmt am 

fixed under rules 81, 82, 82-A, 82-AA, 84 and 85 of the Rides. Rule 

that where land is assessed under the provisions of rules 81 to 8o, a cmnted 

granted. Under the pro%-i so to rule 87 (b) it is obligatory- for the sanad to be grantea 

in form N-l. 

Relying on Shi Mithoo Shahani v. Union of India' the learned Counsel contends 
that there is a distinction between an order granting permission jj e 

and the agreement contained in the sound which is issued u ”. n r t i. e Code, 

urges that even if the sanad may not be revisable under sec i oil and 

the order granting permission under section 65 is revisable un •» 

if this order is revised the sanad falls along with the order. 

We need not give our views on this alleged distinction for two r ^- 0 ^ ’ .W 
that this point was not debated before the High Court in this case 0 f the 

cases,- and secondly, because we have come to the conclusion tha 
Commissioner must be quashed on other grounds. 


Section 211 reads thus : 



lin-s m auv suuuiumsu. — »■ — r — t 

self, as the case may be, as to the legality or propriety of any decision 
passed, and as to the regularity of the proceedings of such officer. 

The following officers may in the same manner call for _ and ermine the 
proceedings of any officer subordinate to them in any matter in \\ i 
formal nor a summary- inquiry has been held, namely, • - - • • • * * ' * V 
a Mamlatdar, a Mahalkari, an Assistant Superintendent of Suney ana 
Assistant Settlement Officer. 


If in any case it shall appear to the State Government or to such officer afore- 
said that any decision or order or proceedings so called for should be modiiica, 
annulled or reversed, it or he may pass such order thereon as it or he deems fit , 

Provided that an Assistant or Deputy Collector shall not himself pass such 
order in any matter in which a formal inquiry has been held, but shall submi 
the record with his opinion to the Collector, who shall pass such order thereon as 
he may deem fit.” 

The question arises whether the Commissioner can revise an order made under 
section 65 at any time. It is true that there is no period of limitation prescritic 
under section 211, but it seems to us plain that this power must be exercise m 
reasonable time and the length of the reasonable time must be determined by tn 
facts of the case and the nature of the order which is being revised. 


It seems to us that section 65 itself indicates the length of the reasonable tim 
within which the Commissioner must act under section 211. Under section oo o 
the Code if the Collector does not inform the applicant of his decision on the applica- 
tion within a period of three months the permission applied for shall be deemed to 
have been granted. This section show-s that a period of three months is consiacrc 
ample for the Collector to make up his mind and beyond that the Legislature thirds 


1. (1964) 7 SCR. 103 : (1964) 2 S.C.J. 
79. 

2- The Gcrorpi of tfc frcrpcr of Qcrr.lcy y. 


JTorrtu’ji fifcrclji, 115*0' Tatkis rctmt A T r r el 
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that the matter is so urgent that permission shall be deemed to have been granted. 
Reading sections 211 and 65 together it seems to us that the Commissioner must 
exercise his revisional powers within a few months of the order of the Collector. 
This is reasonable time because after the grant of the permission for building purposes 
the occupant is likely to spend money on starting building operations at least within 
a few months from the date of the permission. In this case the Commissioner set 
aside the order of the Collector on 12th October, 1961, i.e., more than a year after 
the order, and it seems to us that this order was passed too late. 

We are also of the opinion that the order of the Commissioner should be quashed 
on the ground that he did not give any reasons for his conclusions. We have already 
extracted the passage above which shows that after reciting the various contentions 
he baldly stated his conclusions without disclosing his reasons. In a matter of this 
hind the Commissioner should indicate his reasons, however briefly, so that an 
aggrieved party may carry the matter further if so advised. 

We are also of the opinion that the Commissioner should not have gone into 
the question of title. It seems to us that when the title of an occupant is disputed 
by any party' before the Collector or the Commissioner and the dispute is serious 
the appropriate course for the Collector or the Commissioner would be to refer 
the parties to a competent Court and not to decide the question of title himself against 
the occupant. 

In the result the appeal is dismissed with costs. 

V.M.K. • Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — S. M. Sikri, R. S. Bachawat and V. Ramaswami, JJ. 

Ram Gopal Chaturvedi .. Appellant * 

V. 

The State of Madhya Pradesh . . Respondent. 

Madhya Pradesh Government Servants ( Temporary and Qjiasi-Permanent Service)Rules (1960) 
Ride 12 and Constitution of India (1950), Articles 14, 16, 311 and 320 (3) (c) — 
Temporary Government servant ( Civil fudge) — Termination of services — Validity of— 
Whether violative of Articles 14 and 16 of Constitution of India — Order passed without 
consulting State Public Sertice Commission under Article 320 (3) (c) — Effect of — 
Order not by way of punishment — Article 31 1 not attracted , 

Constitution of India (1950), Article 136 — Appeal by Special Leave — Plea raising mixed 
questions of law and facts not raised below, cannot be permitted for first time. 

The appellant was a temporary Government servant and was not in quasi- 
permanent service. His services could be terminated on one month’s notice 
under rule 12. There was no provision in tire order of appointment or in any 
agreement that his services could not be so terminated. It is immaterial that 
the advertisement did not specifically' mention that the services could be so ter- 
minated. 

Rule 12 applies to all temporary Government servants who are not in quasi- 
permanent service. All such Government servants are treated alike. The argu- 
ment that rule 12 confers an arbitrary and unguided discretion is devoid of any 
merit. The services of a temporary Government servant may' be terminated on 
one month’s notice whenever the Government thinks it necessary’ or expedient 
to do so for administrative reasons. It is impossible to define before-hand all the 
circumstances in which the discretion can be exercised. The discretion was 
necessarily’ left to the Government. 


C. A. No. 712 of 1965. 
5C J — ?3 


29th April, 1969. 
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Hie provisions of Article 320 (3) (c) are not mandatory and will not confer 
any rights on the public servant and the absence of consultation with the State 
Public Sendee Commission will not afford him a cause of action. 

The order did not cast stigma on the appellant’s character or integrity nor did 
it visit him with any evil consequences. It was not passed by way of punishment 
and the provisions of Article 311 were not attracted. It was immaterial that the 
order was preceded by an informal inquiry into the appellant’s conduct with a 
view to ascertain whether he should be retained in service. 

On facts held , the impugned order did not involve any element of punishment 
nor did it deprive the appellant of any vested right to any office. 

The High Court is vested with the control over the subordinate judiciary. If 
the High Court found that the appellant was not a fit person to be retained in 
service, it could properly ask the Government to terminate his services. Follow- 
ing the advice tendered by the High Court, the Government rightly terminated 
his services under rule 12. 

The contention that rule 12 was unconstitutional as it was framed without 
consulting the State Public Service Commission and the High Court raises mixed 
questions of law and fact. As it was not raised in the High Court, the appellant 
cannot be allowed to raise it in this Court for the first time. Likewise, the conten- 
tion that the High Court had recommended the appellant’s confirmation cannot 
be allowed to be raised. 

Appeal by Special Leave from the Order, dated the 27th July, 1964 of 
the Madhya Pradesh High Court in Misc. Petition No. 272 of 1964. 

S. C. Chaturvcdi, Miss. if. Mehta and M. V. Gosweimij Advocates, for Appellant. 

I. jV. Shroff \ Advocate, for Respondent. 

The Judgment of the Court was delivered by 

Bachaioal,J. — The appellant was a temporary Civil Judge in Madhya Pradesh. 
On 14th March, 1961 an order was issued in the name of the Governor of Madhya 
Pradesh State that the appellant “ is appointed temporarily, until further orders, 
as Civil Judge ”. Rule 12 of the Madhya Pradesh Government Servants (Tempo- 
rary and Quasi-permanent Service) Rules, 1960 provided : — 

“ 12 (a) Subject to any provision contained in the order of appointment or 
in any agreement between the Government and the temporary Government 
servant, the service of a temporary Government servant who is not in quasi- 
permanent service shall be liable to •termination at any time by notice in •writing 
given either by the Government servant to the appointing authority or by the 
appointing authority to the Government servant : 

Provided that the services of any such Government servant may be terminated 
forth ivith by payment to him of a sum equivalent: to the amount of his pay plus 
allowances for the period of the notice, or as the case may be, for the period by' 
which such notice falls short of one month or any agreed lodger period ; 

Provided further that the payment of allowances shall be subject to the 
conditions under which such allowances are admissible. 

(b) The periods of such notice shall be one month unless otherwise agreed 
between the Government and the Government servant.” 

On 25th March, 1964 an order was issued by and in the name of the Governor 
terminating the appellant’s services. The order stated : 

“The services ofShri Ram Gopal Chaturvcdi, temporary Civil Judge, IVaidhan, 
are terminated with effect from the 1st June, I960, forenoon.” 

The appellant filed a writ petition in the Madhya Pradesh High Court for quashing 
the order, dated 25th March, 1964. The High Court summarily dismissed the 
petition. It held that the impugned order 'was not by way of punishment and that 
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the appellant’s services were liable to be terminated under the aforesaid rule 12 on 
one month’s notice. The appellant has filed the present appeal after obtaining 

The appellant was a temporary Government servant and was not in quasi- 
permanent service. His services could be terminated on one month’s notice under 
ruie 12. There was no provision in the order of appointment or in any agreement 
that his services could not be so terminated. 

Counsel for the appellant submitted that rule 12 was unconstitutional as it was 
framed without consulting the State Public Service Commission and the High Court. 
The contention raises mixed questions of law and fact. It was not raised in the 
High Court, and we indicated in the course of arguments that the appellant could 
not be allowed to raise it in this Court for the first time. 

Counsel next submitted that rule 12 was violative of Articles 14 and 16 of the 
Constitution. There is no merit in this contention. Rule 12 applies to all tempo- 
rary Government servants who are. not in quas i-p ermanent service. All such 
Government servants are treated alike. The argument that rule 12 confers an 
arbitrary and unguided discretion is devoid of any merit. The services of a tempo- 
rary' Government servant may be terminated on one month’s notice whenever the 
Government thinks it necessary or expedient to do so for administrative reasons. 

It is impossible to define before-hand all the circumstances in which the discretion 
can be exercised. The discretion was necessarily left to the Government. 

It was argued that the appallant’s services could not be terminated on one 
month’s notice as (a) his confirmation was recommended by the High Court after 
the expiry of the probationary period and (v) the advertisement, dated 9th Septem- 
ber, 1960 inviting applications for the temporary posts of civil judges did not speci- 
fically mention that their services could be so terminated. The point that the High 
Court had recommended the appellant’s confirmation was not raised in the High 
Court and cannot be allowed to be raised in this Court for the first time. The 
appellant’s services were subject to the relevant rules and could be terminated on 
one month’s notice under rule 12. It is immaterial that the advertisement did not 
specifically mention that his services could be so terminated. 

It was argued that the impugned order was invalid as it was passed without 
consulting the State Public Service Commission under Article 320 13) ( c ) of the 
Constitution. There is no merit in this contention. The case of State of U.P. v. 
lkf.fi. i Srivastava 1 decided that the provisions of Article 320 (3) (e) were not manda- 
tory and did not confer any rights on the public servant and that the absence of 
consultation with the State Public Service Commission did not afford him a cause 
of action. 

It was next argued that the impugned order was passed by way of punishment 
without giving the appellant an opportunity to show cause against the proposed 
action and was therefore violative of Article 31 1 of the Constitution. In this con- 
nection, Counsel for the appellant drew our attention to the statement of case filed 
on behalf of the respondent. It appears that there were complaints that the appel- 
lant was associating with a young girl named Miss Laxmi Surve against the wishes 
of her father and other members of her family. The Chief Justice of Madhya. Pra- 
desh made inquiries into the matter and on I9th February, 1954 he admonished 
the appellant for this disreputable conduct. On his return to Jabalpur on 28th 
February, 1964 the Chief Justice dictated the following note : — 

" During my recent visit to Gwalior, I probed into the matter of Shri R. G. 
Chaturvedi, Special Magistrate (Motor Vehicles) Gwalior, giving shelter to a girl 
named KLumari Laxmi Surve, the daughter of a Ghowkidar, employed in 
the J. C. Mills, Gwalior. Chaturvedi has been associating- -with this girl 
for over a year and his relations with her are not at all innocent. He 
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is sheltering and supporting Miss Surve against the wishes of her father and 
other members of her family. This is evident from the fact that on 14th 
December, 1963, when the girl was at the residence of Shri Chaturvedi 
and when her younger brother came to take her back, his house was stormed by a 
mob of 300 to 400 persons. A report of this incident was also recorded in the 
Roznamcha-Am of Lashkar Kotwaii. The statement published by Miss Surve 
in some newspapers published from Gwalior explaining her action and her rela- 
tions with her parents is significant. In that statement Miss Surve gave her 
address as ' C/o. Shri Chaturvedi ’. That the statement is one inspired by Shri 
Chaturvedi is obvious enough. Shri Chaturvedi is still maintaining the girl. 
Shri Chaturvedi d>d not enjoy good reputation at Morena and Kolaras where 
he was posted before his posting at Gwalior. Shri Bajpai, District Judge, Gwalior 
also informed me that Shri Chaturvedi was not honest and that in collaboration 
with the Traffic Inspector he has taken money from accused persons in many 
cases under the Motor Vehicles Act.” 


No charge-sheet was served on the appellant nor was any departmental inquiry' 
held against him. On 10th March, 1964 the Madhya Pradesh High Court passed 
a resolution that the State Government should terminate the appellant’s sendees. 
Having regard to this resolution the State Government passed the impugned order 
dated 25th March, 1964. On the face of it, the order did not cast stigma on the 
appellant’s character or integrity nor did it visit him with any evil consequences. 
It was not passed by way of punishment and the provisions of Article 31 1 were not 
attracted. 


It was immaterial that the order was preceded by an informal inquiry into the 
appellant’s conduct with a view' to ascertain whether he should be retained in 
service. As was pointed out in the State of Punjab v. Stikk Raj Bahadur 1 2 : — ■ 

“ An order of termination of service in unexceptionable form preceded by an 
enquiry launched by the superior authorities only to ascertain whether the public 
servant should be retained in service, does not attract the operation of Article 31 1 
of the Constitution.” 


It was next argued that the impugned order was in violation of the principles 
of natural justice and in this connection reliance was placed on the decision of this 
Court in State of Orissa v. Dr. Miss. Binapani Dei and others- and Ridge v. Baldwin 3 . 
In Binapani s case- the appellant was an assistant surgeon in the Orissa medical 
service. The State Government accepted the date of birth given by her on joining 
the service. Later the Government refixed the date ofher birth on ex parte inquiry 
and passed an order compulsorily retiring her. The Court held that its order was 
invalid and was liable to be quashed. The appellant as the holder of an office in 
the medical service had the right to continue in service. According to the rules 
made under Article 309 she could not be removed from tire office before super- 
annuation except for good and sufficient reasons. The ex parte order was in deroga- 
tion ofher vested rights and could not be passed without giving her an opportunity’ 
of being heard. In the present case, the impugned order did not deprive the appel- 
lant of any vested right. The appellant was a temporary Government servant and 
had no right to hold the office. The State Government had the right to terminate 
his services under rule 12 without issuing any' notice to the appellant to show cause 
against the proposed action. In Ridge v. Baldwin 3 the House of Lords by a majority' 
held that the order of dismissal of a chief constable on the ground of neglect of duty 
without informing him of the charge made against him and giving him an oppor- 
tunity of being heard was in contravention of the principles of natural justice and 
was liable to be quashed. Section 191 of the Municipal Corporations Act, 1882 
provided that the watch committee might at any time suspend and dismiss any' 


1. (1969) 1 SC.J. 51 ; A-I.R. 1958 S.C. 
1089, 1095. 
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borough constable whom they thought negligent in the discharge of his duty or 
otherwise unfit for the same. The chief constable had the right to hold his office 
and before depriving him of his right the watch committee was required to conform 
to the principles of natural justice. The order of dismissal visited him with the 
loss of office and involved an element of punishment for the offences committed. 
In the present case,, the impugned order did not involve any element of punishment 
nor did it deprive the appellant of any vested right to any office. 

It was next argued that the State Government blindly followed the recommen- 
dations of the High Court. We find no merit in this argument. The Sta te Govern- 
ment properly followed those recommendations. The High Court is vested with the 
control over the subordinate judiciary, see: The State of West Bengal v. JY. J\ r . BagcTii 1 . 
If -he High Court found that the appellant was not a fit person to be retained in 
service, it could properly ask the Government to terminate his services. Following 
the advice tendered by the High Court, the Government rightly terminated his 
services under rule 12. 

In the result, the appeal is dismissed. There will be no order as to costs. 

S.V.J. Appeal dismissed. 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — J. G. Shah; and C. A. Vaidialingam, JJ. 

Yuvraj Digvijay Singh . . . Appellant * 

v. 

Yuvrani Pratap Kumari . . Respondent: 

The Hindu Marriage Act (XX V of 1955 ) S. 12 ( 1 ) (a) — Application by husband for annul- 
ment of his marriage on ground that his wife K impotent — Burden of proof— Failure to 
establish entails dismissal of the application. 

Aparty is impotent ifhis or her mental or physical condition makes consumma- 
tion of the marriage a practical impossibility. The condition must be one, accord- 
ing to the statute, which existed at the time of the marriage and continued to be 
so until the institution of the proceedings. In order to entitle the appellant to 
obtain a decree of nullity he will have to establish that his wife, the respondent 
was impotent at the time of the marriage and continued to be so until the institu- 
tion of the proceedings. 

On facts held , that the Courts below have neither ignored nor misconstrued 
important pieces of evidence when they came to the conclusion that the appellant’s 
case regarding the impotency of the respondent could not be believed. When once 
the finding has been arrived at that the appellant has not established that the 
respondent was impotent at the time of marriage and continued to be so until 
the institution of the proceeding, the inevitable result is the dismissal of the 
appellant’s application under section 12 (1) {a) of the Act. 

Appeal by Special Leave from the Judgment and Order dated the 25th August, 
1966 of the Punjab High Court (Circuit Bench) Delhi in F.A.O. No. 132-D of 1961. 

I. jY. Shroff and Anand Prakash , Advocates for Appellant. 

S. T. Desai Senior Advocate, (I. M. La.ll, S. R. Agarwal, Champal Rai, 
Sampat and E. G. Agarwal, Advocates with him), for Respondent. 

The Judgment of the Court was delivered by 

Vaidialingam ff . — This appeal,by Special Leave, is directed against the judgment 
dated 25 th August, 1966 of the Circuit Bench of the High Court of Punjab at Neur 
Delhi, confirming the judgment of the District Judge, Delhi, dismissing the petition 

1. (1965 2 S.CJ. 59 : (1966) 1 S.C.R. 771. 
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filed by the appellant under section 12 of the Hindu Marriage Act, 1955 (Act XXV 
of 1955) (hereinafter called the Act). 

At the conclusion ofthe hearing of this appeal on 28th April, 1 969 %ve had indi- 
cated our conclusion that no interference with the judgment of the High Court was 
called for and that the appeal is dismissed without any order as to costs. The detai’ed 
reasons for our decision were to be given later. Accordingly we hereby give our 
reasons for coming to the said conclusion. 

The appellanthad married the respondent according to Hindu rites on 20th April 
1955. After the marriage the parties lived together for about three years at various 
places such as Delhi, Alwar, Bombay and Europe and, according to the appellant, 
during this period the marriage was not consummated. The appellant filed ?n 
application before the District Judge atDeLhi on 15th March, I960 undersection 12 
of the Act praying that the marriage between himself and his wife, the respondent, 
being voidable, may be annulled by a decree of nullity. In brief the case of the ap- 
pellant was that since his marriage hehad made frequent attempts to consummate 
it, but, due to an invincible and persistent repugnance on the part ofthe respondent 
to the act of consummation, he had failed to achieve it and, as such, the marriage 
had remained unconsummated. He further averred that his wife, the respondent, 
was impotent at the time ofthe marriage and continued to be so until the filing ofhis 
petition. According to him the impotency of the respondent 'was responsible for the 
non-consummation of the marriage. 

The respondent-wife contested tire application on various grounds. She em- 
phatically denied that she had shown any repugnance whatsoever to the act of con- 
summation of marriage. She further stated that she had lived with the appellant 
for about three years and had also accompanied him on his visit to England and the 
Continent and, during that period she was always ready and prepared to give full 
access to the petitioner to her person for consummating the marriage. She specifical- 
ly averrred that the consummation could not take place because the appellant nos 
suffering from some physical disability or impotency and that he never made any 
attempt at consummation. She repudiated tlie allegation that she was either im- 
potent at the time of tire marriage or that she was importent at the time of the insti- 
tution of the proceedings. She reiterated that the appellant was physically and 
emotionally unable to consummate the marriage and he had made a false excuse of 
impotency of the wife as being the cause for non-consummation of the marriage. 
She further stated, that the appellant was physically and sexually impotent and, conse- 
quently, unable to perform the normal sexual functions and, in view of this, he had 
never expressed his willingness, by his conduct or behaviour, to consummate the 
marriage, even though the parties lived together for a number of years and had occu- 
pied the same bed in the same room. 

It will therefore be seen that 'while the appellant filed the application on the 
ground that the respondent was impotent, the respondent, in turn, had alleged that 
it was the appellant who was impotent. The material provision of the Act under 
which the application was filed by the appellant is section 12 (1) (a) which is as 
follows: 

“ 12. (1) Any marriage solemnized, whether before or after the commence- 
ment of this Act, shall he voidable and may be annulled by a decree of nullity on 
any of the following grounds, namely : — 

(a) that the respondent was Impotent at the time of the marriage and conti- 
nued to be so until the institution of the proceeding: 

* * * * 

A party is impotent ifhis or her mental or physical condition makes consummation 
of the marriage a practical impossiblity. Hie condition must be one, according 
to the statute, which existed at the time of the marriage and continued to be so un- 
til the institution of the proceedings. In order to entitle the appellant to obtain 
a decree of nullity, as preyed for by him, he will have to establish that his wife, the 
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respondent, was impotent at the time of the marriage and comtinued to be so until 
the institution of the proceedings. 

Both the appellant and the respondent have been examined by doctors and their 
oral evidence and reports are on record. Though the impotency of the appellant 
does not strictly arise for consideration in a petition filed by him, nevertheless the 
tria I Court framed issues even in that regard. Issues Nos. 1 and 2, which are mate- 
rial, are as follows : 

“ 1. Whether the respondent was impotent at the time of the marriage and 
has continued to be so till the filing of the present petition ? 

2. Is the petitioner impotent and consequently unable to perform the normal 
sexual function with the respondent ? If so, what is the effect thereof ? 

The learned District Judge, after a consideration of the evidence on record, ultimate- 
ly held that the appellant had failed to prove that the respondent was at any time 
impotent and, as such, decided issue No. 1 against the appellant. He further held, 
on issue no 2 that the facts of the case, on the contrary, showed that because of some 
physical or phychological cause, it was the appellant who was not able to consum- 
mate the marriage with the respondent. In this view the petition filed by the hus- 
band-appellant was dismissed. 

On appeal by the appellant, the learned Judges of the Circuit Bench of the Pun- 
jab High Court differed from the finding of the trial Court on issue No 2. The learn- 
ed Judges however held that it had not been proved that the appellant was impotent, 
but, on the material issue regarding the impotency of the respondent-wife, the learn- 
ed Judges were of the view that there were various factors and circumstances throw- 
ing a serious doubt on the allegation made by the appellant. The High Court held 
that it had not been established by the appellant that non-consummation of the ma r, 
riage was due to the impotency of the respondent. It further held that on the state 
of evidence it did not believe that the respondent-wife had been proved to be 
impotent. The High Court also declined to believe the case of the appellant 
that the respondent had persisted in her attitude of exhibiting repulsion to the 
sexual act. 

It is not ready necessary for us to deal elaborately -with the evidence in the case 
on the basis of which concurrent findings have been recorded by the District Court 
and the High Court, rejecting the case of the appellant that his wife, the respondent, 
was impotent at the time of the marriage and continued to be so until the institution 
of the proceedings. 

Mr. Shroff, learned Counsel for the appellant, found considerable difficulty in 
satisfying us that the finding recorded by the two Courts on this aspect was erroneous 
or not supported by the evidence. No doubt, there was a feeble attempt made by 
the learned Counsel to urge that the evidence of the respondent that she had always 
been ready and willing to allow her husband to consummate the marriage should not 
be believed. When the two Courts have accepted her evidence, it is futile on the 
part of the appellant to urge this contention. 

The reliance placed by Mr. Shroff on the decision of this Court in Earnest John 
White v. Kathleen Olive White x , is misplaced. In that decision, it has been laid down 
that though it is not usual for this Court to interfere on questions of fact, neverthe- 
less, if the Courts below ignore or mis-construe important pieces of evidence in arriv- 
ing at their finding, such finding is liable to be interfered with by this Court. We are 
satisfied that the Courts below, in the instant case, have neither ignored nor mi-;, 
construed important pieces of evidence when they came to the conclusion that the 
appellant’s case, regarding the impotency of the respondent, could not be believed. 

On the findings that both the appellant and the respondent were not impotent 
and the marriage had not been admittedly consummated. Counsel urged that the 
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conclusion to be drawn was that suck consummation was not possible because of an 
invincible repugnance on the part of the v.-ife. Gonnsel further urged that taking 
into account the practical impossibility of consummation, the application Sled by the 
appellant should be allowed. 

Sofaras the charge of ‘invincible repugnance to the sexual act 5 on the part of 
the respondent is concerned., it is only necessary to refer to the hading of the High 
Court that the allegation had not been proved but that on the other hand lack of 
proper approach by the appellant for consummating the marriage might have been 
responsible for non-consu mma tion. It is the Sirther view- of the High Court that the 
evidence of the appellant that he went on making attempts on several occasions for 
consummation of the marriage cannot be believed. 

Mr. Shroff referred us to the decision of the House of Lords in G. v. Gh That 
was an action by a husband against his wife for a decree of nullity of marriage on 
the ground of impotence. It was established that the husband was potent and had 
made frequent attempts to consummate the marriage; but he could not succeed in 
owing to the unreasoning resistance of the wife. The wife was declared on medical 
examination not to suffer from any structural incapacity. Under those circumstan- 
ces the House of Lords held that the conclusion to be drawn from the evidence was 
that she wife’s refusal was due to an invincible repugnance to the act of consumma- 
tion, and as such, the husband was entitled to a decree of nullity. This decision does 
not assist the appellant as we have already referred to the finding of the High Court 
disbelieving the evidence of the appellant on this aspect. 

Mr. Shroff next relied on the decision in <7. v. G-, holding that a Court would 
be justified in annulling a marriage if it was found that the marriage had not been 
and could not be consummated by the parties thereto, though no reason for non- 
consummation was manifest or apparent. In that decision both the husband and 
the wife were perfectly normal and each charged the other as being responsible for 
non-consumm3tion of the marriage. The Court held that without going into the 
question as to who was the guilty party, it was evident that the marriage had not been 
consummated and could not be consummated in future also. Accordingly the 
Court annulled the marriage for the reason that it was satisfied that — 

" quoad kmc el quoad hwic 3 these people cannot consummate the marriage. ” 

The Court further held that the two people should not be tied up together for the 
rest of their lives in a state of misery. The position in the case before us is entirely 
different. Neither of the tiro Courts have found that the marriage cannot be con- 
summated in further (future?) and they have not also accepted the appellant’s plea 
that the respondent had always resisted his attempts to consummate the marriage. 

'When once the finding has been arrived at that the appellant has not establish- 
ed that the respondent was impotent at the time of the marriage and continued to be 
so until the institution of the proceeding, the inevitable result is the dismissal of the 
appellant’s application under section 12 (1) (a) of the Act. The result is that the 
appeal fails and is dismissed. There will be no order as to costs. 

S.V.J. Appeal dismissed. 
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the annual or the capital value of the lands and buildings. But the adoption of 
the annual or capital value of lands and buildings for determining tax liability 
will not make the fields of legislation under the two entries overlapping. The 
two taxes are entirely different in their basic concept and fall on different subject- 
matter. In pith and substance the new Act in imposing a tax on urban land 
at a percentage of the market value is entirely within the ambit of Entry 49 of 
List II and within the competence of the State Legislative and does not in any 
way trench upon the field of legislation of Entry 86 of List I. 

The legislative histroy of Entry 49, List II does not lend support to the argu- 
ment that Entry' 49, of List II relating to tax on lands and buildings cannot be 
separated. Entry' 49 “ Taxes on lands and buildings ” should be construed as 
taxes on lands and taxes on buildings and there is no reason for restricting the 
amplitude of the language used in the Entry. Having regard to the language 
and context of section 6 of the new Act the opinion which the Assistant Commis- 
sioner has to form under that section is not subjective but should be reached 
objectively upon the relevant evidence after following the requisite formalities 
laid down in sections -7 to 11. After considering the relevant sections, it was 
held that the Act envisages a detailed procedure regarding submission of returns 
the making of an assessment after hearing objections and a right of appeal to 
higher authorities and that provisions of section 6 are not violative of Article 14 
of the Constitution. 

It is not possible to put the test of reasonableness into the straight jacket of a 
narrow formula. The object to be taxed, the quantum of tax to be levied, the 
conditions subject to which it is levied and the social and economic policies 
which a tax is designed a subserve are all matters of political character and these 
matters have been entrusted to the Legislature and not to the Courts. In applying 
the test of reasonableness it is also essential to notice that the power of taxation 
is generally regarded as an assential attribute of sovereignity and constitutional 
provisions relating to the power of taxation are regarded not as grant of power 
put as limitation upon the power which would otherwise be practically without 
limit. As a general rule it may be said that so long as a tax retains its character 
as a tax and is not confiscatory or extortionate the reasonableness of the tax 
cannot be questioned. 

A tax on land values and a tax on letting value though both are taxes under 
Entry 49 of List II cannot be clubbed together in order to test the reasonableness 
of one or the other for thepurposes of Article 19 (1). But so far as the new Act is 
concerned the levy of 0 .4 per cent, of the market value of the urban land is by 
no means confiscatory in effect. 

It is not right to say as a general proposition that the imposition of tax with 
retrospective effect per se renders the law unconstitutional. In applying the test 
of reasonableness to a taxing statute it is of course a relevant consideration that 
the tax is being enforced with retrospective effect but that is not conclusive in 
itself. Held, in view of the legislative background of the present case the imposi- 
tion of the tax retrospectively from 1st July, 1963 cannot be said to be an un- 
reasonable restriction. 

Held Madras Urban Land Tax Act 1966 is constitutionally valid. 

Appeals from the Judgment and Orders, dated the 10th April, 1968 of the 
Madras High Court in Writ Petitions Nos. 387 of 1968, etc. 

■S'. V. Guplc , Senior Advocate (G. Ramanujam, Government Pleader, Madras 
High Court and A. V. Ran & am, Advocate, with him), for Appellants (In C.As. 
Nos. 21 to 23 f of 1969) and the Respondents (In C.As. Nos. 45 ,47, 125 and 274 of 
196Q. 

F. K. T. Chari, Senior Advocate ( T. JV. C. Rangarajan and D. jV. Gupla , 
Advocates, with him), for Appellants (In C.As. Nos. 46 and 47 of 1969) and Res- 
pondents (In C.As. Nos. 21 and 23 of 1969). 
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T r v -r rhnri Senior Advocate .(A. R. Ramanathan, T. N.C. Rangarajan 
a „d l aop. kSS», Advocates, with hiL), for Appellant (In C.A. No. 125 of 

1%9 i'C. Ktf#., Advocate and i 111 ■***»» and Advocates 

ofA^r for Appellant (In C.A. No. 274 of 1969). . 

. r n -D ■ hhn Advocate 5 Balakrishnan and Laxminarasu, Advocates of 
A> / $:£*<*«, Advocate, for Respondents (In C.A. No. 22 

of 1969). 

The Judgment of the '.Go been heard together a common 

ques sro?^ the Madras Urban Land 

Tax Act, 1966 (XII of 1966) is constitutionally valid. 

0 , -xr t c T ocn^lpture enacted the M^adras Urban Land Tax Act, 
In 1963 the Mato Legsla “'Tf Madras on the 1st of July, 1963. In the 
1963 which came in Re . sons 0 fjhe 1963 Act it was stated that the Taxation 
Statement of Objects a d pi - Conun ission were suggesting the need for 
Enquiry Commission and the planning use in urban arC as. The 

imposing a suitable levy h ort of the Special Officer, decided to 

State Government, after va l ue of * e land at the rate of 0. 4 

levy a tax on urban dand s ; ction 3 of the Act of 1963 (which will be referred 

per cent, on such market w. • sh?11 be levied and collected for every fash 

to as the old Act) P^d th ■ * J* commencement of the Act, a tax on urban 
year commencing from th ^ rate D f 0.4 per cent, of the average 

land from every owner of ub^ J ^ suh _ zQne as determined under sub-section (2) 
market value of the u ^ h determination of the highest and lowest 

of section 6. Section 7 the av erage market value, the Assistant 

section (2) of section 6, namely : 

(а) the locality in which the urban land is situated , 

(б) the predominant use to which the urban land is put, that is to say, indus- 
trial, commercial or residential , . 

(c) accessibility or proximity to market, dispensary, hospital, railway station 
educational institution, or Government Offices ; . 

((f) availability of civil amenities like water supply, drainage and lighting , 

and 

(«) such other matters as may be prescribed. 

g°rr Tt tat Scht™ o‘n 'Z ” Stud -lit Article 14 of the CoAtitution 

Z -r A=«(A“ Xiref 1966) wa, pawed by 

^clegis^ 

Act provision— tec| ;on 5 of thc new Act provides that .there shall be levied and 
omitted. In - > commencing from the date of thc commencement of thc 

collected tram . ^^leSSS owner of such urban laud a. thc rate ofO .4 
^Arthrm-rSwtacorsuch urbaulaud. Scc,lo„2 (10) defines '• owner " 
as follows : 

“ Owner ” includes — 
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(i) anyperson (including' a mortgagee in possession) for the time beingreceiv- 
ing or entitlted to receive, whether on his own account or as agent, trustee, guar- 
dian, manager or receiver for another person or for any religious or charitable 
purposes the rent or profits of the urban land or the building constructed' on the 
urban land in respect of which the word is used ; ' 

(») any person who is entitled to the kudiwaram in respect of any mam 
land ; but does not include— 

(a) a shrotnamdar ; or 

(b) any person who is entitled to the melwaram in respect of any inam land 
but in respect of which land any .other person is entitled to the Rudiwaram. 

Explanation . — For the purposes 'of clause (9) and clause (10) inam land 
includes Iakhiraj tenures of land and shrolriam land. 

Section 2 (13) defines * land’ to mean any land "which ismsed or is capable of 
being used as a building site and includes garden or grounds, if any, appurtenant 
to a building but does not include any land which is registered as wet in the 
revenue accounts of the Government and used for the cultivation of wet crops/’ 

Section 6 states : "For the purposes of-this Act, the market value of any 
urban land shall be estimated to be the price which in the opinion of the. Assis- 
tant Commissioner, or the Tribunal, as the case may be, such urban land would 
have fetched or fetch, if sold in the open market on the date of the commence- 
ment of this Act.” ' . 

Section 7 provides for the submission of returns by the owner of urban land and 
reads : - • ''••• 

“ Every owner of urban land liable to pay urban land tax under this Act shall, 
within a period of one month from the date of the publication of the Madras 
Urban Land Tax Ordinance, 1966 (Madras' Ordinance III of 1966) in the Fort 
Si. George Gazette , furnish to the Assistant Commissioner having jurisdiction a 
return in respect of each urban land containing the following particulars, namely : 

[а) name, of the owner' of the urban land, • . . . 

(б) the extent of the urban land, 

(c) the name of the - division or ward and the street, survey number and 
sub-division number of the land and other particulars of such" urban land, and 

{d) the amount which in the opinion of the owner is the' market value of 
the urban land.” 

Section lOdealswith the procedure, for the determination of the market value by the 
Assistant Commissioner and states : - • — 

“ (1) Where a return is furnished under section 7 the Assistant Commis- 
sioner shall examine the return and made such enquiry as h e deems fit. If the 
Assistant Commissioner is. satisfied that the particulars' mentioned therein are 
correct and complete he shall,' by order' in writing determine the market value 
of the urban land and the amount of urban land tax payable in respect of such 
urban land. ' ^ / 

(2) (a) Where on examination of the return and after the enquiry the Assis- 
tant Commissioner is not satisfied that the particulars mentioned therein arc 
correct and complete he shall serve a notice on the owner either to attend in 
person or at his office on a date to be specified in the notice or to produce or 
. cause to be produced on that date any evidence in which the owner may rely in 
support of his return. ...... . 

(6) The Assistant Commissioner after hearing such evidence as the o'.vner 
may produce in pursuance of the notice under clause fa) and such other evidence 
• as the Assistant Commissioner may require on any specified points shall, by order 
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in writing, determine the market value of the urban land and the amount of urban 
land tax payable in respect of such urban land. 

(c) IVhere the otraer has failed to attend or produce evidence in pursuance 
of the notice under clause (a) the Assistant Commissioner shall, on the basis of 
the enquiry' made under clause (a), by order in writing determine the market 
value of the urban land and the amount or urban land tax payable in respect of 
such urban land.” 

Section 11 enacts : 

“ (1) Where the owner of urban land has failed to furnish the return under 
section 7 and the Assistant Commissioner has obtained the necessary information 
under section 9 he shall serve a notice on the owner in respect of each urban land 
specifying therein — 

(a) the extent of the urban land, 

( b ) the amount which, in the opinion of the Assistant Commissioner, is the 
correct market value of the urban land, and direct him either to attend in person 
at his office on a date to be specified in the notice or to produce or came to be 
produced on that date any evidence on which the owner may rely. 

(2) After hearing such evidence, as the owner may produce and such other 
evidence as the Assistant Commissioner may require on any specified points, the 
Assistant Commissioner shall, by order in writing, determine the market value of 
the urban land and the amount of urban land tax payable in respect of such 
urban land. 

(3) Where the oumer has failed to attend or to produce evidence in pur- 
suance of the notice under sub-section (1) the Assistant Commissioner shall, on 
the basis of the information obtained by him under section 9, by order in writing, 
determine the market value of the urban land and the amount of the urban land 
tax payable in respect of such urban land.” 

Section 20 provides for ?.n appeal to the Tribunal from the orders of the Assistant 

Commissioner : 

“ (1) (a) Any assessee objecting to any order passed by the Assistant Com- 
missioner under section 10 or II may appeal to the Tribunal ■within thirty days 
from the date of the receipt of the copy of the order. 

(b) Any' person denying his liability to be assessed under this Act may 
appeal to the Tribunal within thirty days from the date of the receipt of the 
notice of demand relating to. the assessment : 

Provided that no appeal shall lie under clause (a) or clause . ( b ) of this sub- 
section unless the urban land tax has been paid before the appeal is filed. 

(2) The Commissioner may, if he objects to any order passed by the Assis- 
tant Commissioner under section 10 or 11, direct the Urban Land Tax Officer 
concerned to appeal to the Tribunal against such order, and such appeal may be 
filed within sixty days from the date of the receipt of the copy' of the order by' the 
Commissioner. 

(3) The Tribunal may admit an appeal niter the expiry of the period referred 
to in clause (aj or clause (b) of sub-section (1) or in sub-section (2), as the case 
may be, if it is satisfied that there was sufficient cause t or not presenting it ■with- 
in that period. 

(4) An appeal to the Tribunal under this section shall be in the prescribed 
form and shall be verified in the prescribed manner and shall be accompanied 
by such fee as may' be prescribed. 

(5) ThcTribunalmay after giving both parties to the appeal an opportunity 
of being heard, pass such orders thereon, as it thinks fit and shall communicate 
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any such orders to the assessee and to the Commissioner in such manner as may 
be prescribed.” 

Section 30 confers power of revision in the Board of Revenue and is to the following 
effect i 

“ (1) The Board of Revenue may, either on its ofmwprS 

made by the assessee in this behalf, call for and. exam an appea i lies 

ceeding under this Act (not being a pro ceedmg in resp regularity of such 

to the Tribunal under section 20) to satisfy ^^^f^^SrSder passed 
proceeding or the correctness, legality' or propriety 1 , suc h deci- 

dicrcin and if, in any case, it appears to the Board « f Rev ^t e d fe re^Sdera- 
sion or order should be modified, annulled, reversed or remitted for recons 

tion, it may pass orders accordingly : _ 

Provided that the Board of Revenue sha.ll not pass amy order un^ .^^ y,y the 
section in any ca.se, where the decision or order is song ^ been made 

Board of Revenue on its ovm motion, if such decision or order h..d oeen 

more than three y'ears previously : 

Provided further that the Board of Revenue : shall 
this section prejudicial to any' party lmless he has h • 
of making his representations. ” 

Section 33 states : . 

“ (1) The Tribunal, the Board of Revenue, the Commissio^r,^^^sister^ 
Commissioner, or the Urban Land Tax Officer or any o er ° DO wers as are 

under this Act shall, for the purposes of t ^ 1 l ) '^ ct W^ iave . qnjwrentral Act V of 

vested in a Court under the Code of Civil Procedure, 1 ( . 

1908), when trying a suit in respect of the following matters, nam > - 

(а) enforcing the attendance of any person and examining him on oath ; 

(б) requiring the discovery and production of documents , 

(c) receiving evidence on affidavits ; 

(d) issuing commissions for the examination of witnesses , 

and any proceeding before the Tribunal, the Board of Revenue, the CommlssimiCT 
the Assistant Commissioners the Urban Land Tax Officer or anyotlier offic 
empowered under this Act shall be deemed to be a judicial proceeding witiun 
• the meaning of sections 193 and 228 and for the purposes of section ISO, ot m 
Indian Penal Code (Central Act XLV of 1860). 

(2) In any case in which an order of assessment is passed rx/arfr under this 
Act, the provisions of the Code of Civil Procedure, 1908 (Central Act o b 
- shall apply in relation to such ordf r as it' applies in relation to a decree p 
ex parte by a Court.” 

.The validity of the new Act wa.s challenged in a group of writ petitions before 
the Madras High Court on various constitution?.! grounds. By a common juagm 
dated the 10 th April, 1968 a Full Bench of five Judges overruled all the con tenuous 
of the petitioners with regard to the legislative competence of the Madras Legis 
to enact the new Act. However, the Full Bench by a majority of 4 to 1 struck °' m 
secsion 6 ofthenew Actas being violative of Articles 14, 19(1) (f\ ofthc Const! iu 
tion. The State of Madras and other respondents to the writ petitions (herein?, ter 
called the respondents for the sake of convenience) filed appeals Nos. 21 to 2 o 
1969 under a certificate granted by the High Court under Articles 132 and 133 l J 
(a), (6) and (c) of the Constitution. The twit petitioners (hereinafter called r . 
petitioners) have filed C As. Nos. 46, 47, 125 and 274 of 1969 against the same 
judgment on a certificate granted by the High Court under Article 132 ofthc Cons- 
titution. 
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The first question to he considered in these appeals is whether the Madras Legis- 
lature was competent to enact the legislation under Entry 49 of List II of Schedule 
VII of the Constitution which reads : “ Taxes on lands and buildings It was 
argued on behalf of the petitioners that the impugned Act fell under Schedule VII, 
List I, Entry* 86 , that is “ Taxes on the capital value of the assets, exclusive of agricul- 
tural land, of individuals and companies ; taxes on the capital of companies ”. The 
argument of Mr. V. K.T. Chari may be summarised was follows : 

The impugned Act was, both in form and substance, taxation of capital and was 
hence beyond the competence of the State Legislature. To tax on the basis of capi- 
tal or principal value of assets was permissible to Parliament under List I, Entries 86 
and 87 and to State under Entry' 48 of List II. Taxation of capital was the appro- 
priate method provided for effecting the directive principle under Article 39 of the 
Constitution, namely', to prevent concentration of wealth. Article 366 (9) contains 
a definition of ‘estate duty ’ with reference to the principal value. Entry 86 of List 
List (Taxes on capital value of assets exclusive of agricultural land) and Entry 88 
(Duties in respect of succession to such property') form a group of entries the scheme 
of which is to carry out the directive principle of Article 39 (e). The Constitution 
indicated that capital value or principal value shall be the basis of taxation under 
these entries ar.d, therefore, the method of taxation of capital or principal value was 
prof ibited even to Parliament in respect of other taxes and to the State except in res- 
pect ofEsta.te Duty' on Agricultural land. Such in effect is the argument of Mr. V.K. 
T. Chari. But in our opinion there is no warrant for the assumption that entries 
86 , 88 of List I and Entry 48 of List II form a special group embodying any particu- 
lar scheme. The directive principle embodied in Article 39 (c) applies both to Par- 
liament and to the State Legislature and it is difficult to conceive how entries 86 to 
88 of List I would, exclude any power of the State Legislature to implement the same 
principle. The legislative entries must be given a large and liberal interpretation, 
the reason being that the allocation of the subjects to the lists is not by way of scienti- 
fic or logical definition but by way of a mere simplex evumeratio of broad categories. 
We see no reason, therefore, for holding that the entries 86 and 87 of List I preclude 
the State Legislature from taxing capital value of lands and buildings under Entry 
49 of List II. In our opinion there is no conflict between Entry 86 of List I and En- 
try 49 of List II. The basis of taxation under the two entries is quite distinct. As 
regards Entry 86 of List I the basis of the taxation is the capital value of the assets. 
It is not a tax directly on the capital values of assets of individuals and companies on 
the valuation date. The tax is not imposed on the components of the assets of the 
assessee. The tax under Entry' 86 proceeds on the principle of aggregation and is 
imposed on the totality of the value of all the assets. It is imposed on the total as- 
sets "which the assessee owns rnd in determining the net wealth not only the encum- 
brances specifically charged against any item of .asset, but the general liability of 
the assessee to pay his debts and to discharge his lawful obligations have to be taken 
into account. In certain exceptional cases, where a person owes no debts and is 
under no enforceable obligation to discharge any' liability- out of his assets it may be 
possible to break up the tax which is leviable on the total assets into components and 
attribute a component to lands and buildings owned by' an assessee. _ In such a case, 
the component out of the total tax attributable to lands and buildings may . in the 
matter of computation bear similarity to a tax on lands and buildings levied on the 
capital or annual value under Entry 49, List'll. But in a normal case a tax on capi- 
tal value of assets bears no definable relation to lands and buildings which may or 
may not form a component of the total assets of the assessee. But Entry 49 of List II, 
contemplates a levy of tax on lands and buildings or both as units. It is not conccm- 
- ed with the division of interest or ownership in the units of lands or buildings which 
arc brought to tax. Tax .on lands and buildings is directly imposed on Lands and 
buildings, and bears a definite relation to it. Tax on the capital value of assets bears 
no definable relation to lands and buildings which may form a component of the 
total assets of the assessee. By legislation in exercise of power under Entry 86 , List I 
tax is contemplated to be levied on the value of the assets. For the purpose of 
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levying ten under Entry 49, Lis. 
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1. (1949) FLJ 8: (1949) 1 MXJ..213 : 3. L R. (1937) A.C. S63 at 870. 

(194S) F.C R. 207. 4 (1940) F.C.R. 188 at 201: (1941) l 

2 (1968) 2 SCX 790 : (1968)2 I.TJ/724: - M.LJ. (Supp.) 1. 

A.T.R. 1969 S C, 59. • 
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tie different provisions of the enactment may be so closely intertwined that blind 
adherence to a strictly verhal interpretation would result in a large number of 
statutes being declared invalid because the Legislature enacting them may 
appear to have legislated in a forbidden sphere. Hence the rule which has been 
evolved by the Judicial Committee whereby the impugned statute is examined to 
ascertain its ‘pith and substance’ or its ‘true nature and character’, for the pur- 
pose of determining whether it is legislation with respect to matters in this list or in 
that : Citizens Insurance Company of Canada v. Parsons a , Russell v. The Qjieen- ; Union 
Colliery Co., of British Columbia v. Bryden 3 ; Ait. Gen.forCanadav.Att. Gen., for British 
Columbia 4 ; Board of Trustees of Lethbridge Irrigation District v. Independent Order of 
Foresters 5 . In my opinion this rule of interpretation is equally applicable to the 
Indian Constitution Act. ” 

For the reasons already expressed we hold that in pith and substance the new Act 
in imposing a tax on urban land at a percentage of the market value is entirely within 
the ambit of Entry- 49 of List II raid within the competence of the State Legislature 
and does not in any way trench upon the field of legislation of Entry 86 of List I. 

It was then said that as Entry 49 of List II provides for taxes on lands and build- 
irgSjthe impugned Act which imposes tax on lands alone cannot beheld to fall under 
that entry. It was submitted that when the Legislature taxed land deliberately the 
legislation fell under Entry 45 of List II i.e., * ‘ land revenue, including the assessment 
and collection of revenue, the maintenance of land records, survey for revenue pur- 
poses and record' of rights and alienation of revenues ” and not under Entry' 49 of 
that List. The Iegishtive history of Entry 49 of List II does not however lend any 
support to this argument. Before the Government of India Act, 1935 lands and 
buildings were taxed separately and all that was done under tire Government of 
India Act, 1935 and the Constitution was to combine the two entries relating to land 
and buildings into a single entry. Section 45-A of the Government of India Act, 
1919 provided for making rules under the Act for the devolution of authority in res- 
pect of provincial subjects to local Governments, and for the allocation of revenues 
or other moneys to those Governments. The Government of India by a notification 
dated I6th December, 1920 made rule; under that provision called the “Scheduled 
Tax Rule; ”. These Rule; contained two schedules. The first Schedule contained 
eight items oftaxorfee. The Legislative Council of a Province may without obtain- 
ing the previous sanction of the Governor-General make and take into considera- 
tion any law imposing for the purposes of the local Government any' tax included in 
Schedule I. Schedule II contained eleven item; of tax. In making a law imposing 
or authorising any local authority to impose for the purposes of such local authority 
any tax in Schedule II, the Legislative Council required no previous sanction of the 
Governor General. In Schedule II, item No. 2 was tax on land or land values and 
item 3 was a tax on buildings. In the Government of India Act, 1935 the two entries 
were combined and List II, Entry 42 is “ Taxes on lands and buildings and hats 
and Windows ”. The legislative history of Entry' 49, List II does not, therefore, lend 
any support to the argument that Entry 49 ofListll relating to taxon land and build- 
ings cannot be separated. On the other hand we are of opinion that Entry 49 
“ Taxes on lands and buildings ” should be construed as tastes on land and taxes 
on buildings and there is no reason for restricting the amplitude of the language used 
in the Entry. This view is also borne out by' authorities. In Raja Jagcnnalh Baksh 
Singh v. The State of U.P. 6 7 , the question at issue was whether the t.ax imposed by the 
U.P. Government or land holdings under the U.P. Large Land Holdings Tax Act, 
1957 (U.P. Act XXXI of 1957) was constitutionally valid. It was held that the legisla- 
tion fell under Entry 49 of List II and the tax on land would include agricultural 
land also. Similarly in H.R.S. Murlhy v. Collector of Chitloor and another ”, it was held 
that the land cess imposed under sections 78 and 79 of the Madras District Boards 


1. L.R. (1SSI) 7 A-C. 96. 

2. L.R. (18S2) 7 A.C. S2 9. 

3. L.R. (1S99) AC. 5S0. 

4. L.R. (1930) AC. 111. 

5. L.R. (1940) AC. 513. 1 
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6. (.1964) 1 o.C.R. 220: 

7. (1964) 2 S.CJ. 557: (1964) 2 M-LJ. 
(S.C.) 125 : (1964) 2 An. W.R. (S.C.) 125 : 
(1964) S.C.R. 666. 
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Act (Mad. Act XIV of 1 920) and Mines and Minerals (Regulation and Deve- 
lopment) Act (LXVII of 1957) -was a taxon land falling under Entry 49 of the 
State List. We are of opinion that the argument of Mr. V.K.T. Chari on this 
aspect of the case must be rejected. 

We proceed to consider the argument that no machinery is provided for deter- 
mining the market value and the provisions of the new Act, therefore, violate Arti- 
cle 14 of the Constitution. The argument was stressed by Mr. V.K.T. Chari that 
the guidance given under the 1963 Act has been dispensed with and the Assistant 
Commissioner is not bound to take into account, among other matters, the sale price 
of similar sites, the rent fetched for use and occupation of the land, the principles 
generally adopted in valuing land under the Land Acquisition Act and the compen- 
sation awarded in recent land acquisition proceedings. We see no justification for 
this argument. The procedure for determining the market value and assessment of 
urban land is described in Chapter III of the new Act. Section 6 provides that the 
market value of the urban land “'shall be estimated to be the price •which in the opi- 
nion of the Assistant Commissioner, or the Tribunal, as the case may* be, such urban 
land would have fetched or fetch, if sold in the open market on the date of the com- 
mencement of this Act. ” It was said on behalf of the petitioners that the opinion 
which the Assistant Commissioner has to form is purely subjective and may be arbi- 
trary. We do not think that this contention is correct. Having regard to the lan- 
guage and context of section 6 of the new Act we consider that the opinion which the 
Assistant Commissioner has to form under that section is not subjective but should 
he reached objectively upon the relevant evidence after following the requisite for- 
malities laid down in sections 7 to 1 1 of the new Act. Instead of the Assistant Com- 
missioner classifying the urban land and determining the market value in a zone, the 
present Act requires a return to be submitted by the owner mentioning the amount 
which, in the opinion of the owner, is the market value of the urban land- On 
receipt of the return, if the Assistant Commissioner is satisfied that the particulars 
mentioned are correct and complete, he may determine the market value as given 
by the owner of the land. If lie is not satisfied with the return, he shall serve a notice 
on the owner asking him to attend his office with the relevant evidence in support of 
his return. After hearing the owner and considering the evidence produced, the 
Assistant Commissioner may determine the market value. In case the owner fails 
to attend or fails to produce the evidence, the Assistant Commissioner is empowered 
to assess the market value on the basis of an enquiry' made by him. Section 11 
prescribes the procedure for determining the market value when the owner fails to 
furnish a return as required under section 7. The section requires the Assistant 
Commissioner to serve a notice on the owner specifying amongst other things 
the amount, which in the opinion of the Assistant Commissioner, is the 
correct market value and directing the owner to attend in person at his office on a 
date specified in the notice or to produce any evidence on which the owner may 
rely. After hearing such evidence as the owner may produce and considering 
such other evidence as may be required, the Assistant Commissioner may fix fi} c 
market value. The proceeding before the Assistant Commissioner is judicial in 
character and his opinion regarding the market value is reached objectively’ on all 
the materials produced before him. Section 20 provides for an appeal by the 
assessee objecting to the determination of the market value made by the Assistant 
Commissioner to a Tribunal within thirty’ days from the date of the receipt of the 
COPT °f die order. The Act requires that the Tribunal shall consist of one person 
only who shall be a judicial officer not below the rank of a Subordinate Judge. 
By section 30, the Board of Revenue is empowered either on its own motion or on 
application made by the assessee in this behalf, to call for and examine the records 
of any proceedings under the Act (not being a proceeding in respect of which an 
appeal lies to the Tribunal under section 20), to satisfy itself as to the regularity’ of 
such proceeding or the correctness, legality or propriety of any decision or order 
passed therein, and if it appears to the Board of Revenue that any such decision 
or order should be modified, annulled, reversed or remitted for reconsideration, it 
may pass orders accordingly. Section 32 enables the urban land tax officer, or the 
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Assistant Commissioner, or the Board of Revenue or the Tribunal to rectify any 
error apparent on the face of the record at any time within three years from the date 
of any order passed by him or it. Section 33 confers power on the Assistant Com- 
missioner to take evidence, to require discovery' and production of documents and 
to receive evidence on affidavit etc. Thus, the Act envisages a detailed procedure 
regarding submission of returns, the making of an assessment after hearing objections 
and a right to appeal to higher authorities. We are hence unable to accept the 
contention of the petitioners that the provisions of section 6 of the new Act are viola- 
tive of Article 14 of the Constitution. 

It is necessary' to state that the High Court decided the case in favour of the 
respondents mainly on the ground that investment of the power to determine value 
of die urban land under section 6 of the Act constituted excessive delegation of autho- 
rity and so violative of Articles 19 (1) and 14 of the Constitution, (see the judgment 
of Veeraswami, J., who pronounced the main judgment in the High Court) . But 
Mr. V. K. T. Chari did not support this line of reasoning in his arguments before 
this Court. On the other hand learned Counsel conceded that the power of deter- 
mining the value of the urban land being jud'cial or quasi-judicial in character the 
doctrine of excessive delegation of authority had no application. 

We pass on to consider the next contention raised on behalf of the petitioners 
namely that the Act should be struck down as an unreasonable restriction on the 
right to acquire, hold and dispose of property and as such violative of Article 19 (1) 

( f ) of the Constitution. It was argued that the test of reasonableness would be 
that the tax should not be so high as to make the holding of the property or the 
carrying or of the activity (business or profession) which is subject to taxation, un- 
economic according to accepted rates of yield. In this connection it was said that 
that the ness' Act by imposing a tax on the capital value at a certain rate was not 
correlated to the income or rateable value and, therefore, violates the requirement 
of reasonableness. We are unable to accept the proposition put forward by 
Mr. Chari. It is not possible to put the test of reasonableness into the straight jacket 
of a narrow formula. The objects to be taxed, the quantum of tax to be levied, the 
conditions subject to which it is levied and the social and economic policies which 
a tax is designed to subserve are all matters of political character and these matters 
have been entrusted to the Legislature and not to the Courts. In applying the test 
of reasonableness it is also essential to notice that the power of taxation is generally 
regarded as an essential attribute of sovereignty and constitutional provisions relat- 
ing to the power of taxation are regarded not as grant of power but as limitation 
upon tli e power which would otherwise be practically without limit. It was 
observed by this Court in Rat Ramakrishna v. State of Bihar 1 : 

* c It is of course true that the power of taxing the people and their property is 
an essential attribute of the Government and Government may legitimately exer- 
cise the said power by reference to the objects to which it is applicable to the 
utmost extent to which Government thinks it expedient to do so. The objects to 
be taxed so long as they happen to be within the legislative competence of the 
Legislature can be taxed by the Legislature according to the exigencies of its 
needs, because there can be no doubt that the State is entitled to raise revenue by 
taxation. The quantum of tax levied by the taxing statute, the conditions subject 
to which it is levied, the manner in which it is sought to be recovered, are all 
matters within the competence of the Legislature, and. in dealing with the con- 
tention raised by a citizen that that taxing statute contravenes Article 19 Courts 
would naturally be circumspect and cautious. Where for instance it appears that 
the taxing statute is plainly* discriminatory, or provides no. procedural machinery' 
for assessment and levy of the tax, cr that it is confiscatory. Courts would be 
justified in striking dosvn the impugned statute as unconstitutional. In such 
cases, the character of the material provisions of the impugned statute is such 


1. (1964) 2S.CJ.749 : (1964) 1 S.C.R. S97 : A-I.R. 1963 S.C. 1667 at 1613. 



276 


THE SUPREME COURT JOURNAL. 


[1970 
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we consider that the levy at 0 .4 per cent, of the market value ob the urhm ^ ch?ri 
no means confiscatory in effect. It sms also pomted out > i ^ applying 

that in certain cases the market value of the urban land y ™ ™ ^ on the 
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1. (1961) 2 S.CJ. 267 : (1961) 3 S.C.R. 77 
A.I.R. 1961 S.C. 552- 


2. (1963) 1 S.C.R. 220 : A-I.R- 1962 S.C. 
1563. 



I] asst, cojimr. of urban land tax v. b. & c. CO., ltd. { Ramaswami , J.). 277 

The impugned Act provides for the retrospective operation of the Act. Section 
2 states that except sections 19, 47 and 48, other sections shall be deemed to have 
come into force in the City of Madras on the 1st day of July, 1963 and section 19 
and 47 shall be deemed to have come into force in the City of Madras on the 21st 
May, 1966.lt also provides that section 48 shall come into force on the date of the 
publication of the Act in the Fort St. George Gazette. Section 6 enacts that the 
market values of the urban lands shad be estimated to be the price which in the 
opinion of the Assistant Commissioner or the Tribunal such urban land would have 
fetched or fetch if sold in the open market on the date of the commencement of the 
Act, that is, from 1st July, 1967. The urban land tax is, therefore, payable from 1st 
July, 1963. It is contended on behalf of the petitioners thatthe retrospective opera- 
tion of the law from 1st July, 1963, would make it unreasonable. We are unable to 
accept the argument of the petitioner as correct. It is not right to say as a general 
proposition that the imposition of tax with retrospective effect per se renders the law 
unconstitutional. In applying the test of reasonableness to a taxing statute it is of 
course a relevant consideration that the tax is being enforced with retrospective 
effect but that is not conclusive in itself. Taking into account the legislative history 
of the present Act we are of opinion that there is no unreasonableness in respect of 
the retrospective operation of the new Act. It should be noticed that the Madras 
Act of 1963 came into force on Istjaly, 1963, and provided for the levy of urban land 
tax at the same rate as that provided under the new Act. The enactment was struck 
down as invalid by the judgment of the Madras High Court which was pronounced 
on the 25th March, 1966. The Legislature by giving retrospective effect to Madras 
Act XII of 1966 that the urban land must be taxed on the date on which the 1963 
Act came into force the new Act cured the defect from which the earlier Act was 
suffering. In Rai Ram.ikrish.r.a’ s case 1 the question at issue was whether the Bihar 
Taxation on Passengers and Goods (Carried by Public Service Motor Vehicles) 
Act, 1961 (XVII of 1961) was violative of Article 19 (5) and (6) of the Constitution 
for the reason that it was made retrospective with effect from 1st April, 1950. It 
appears that the Bihar Finance Act, 1950 levied a tax on passengers and goods carried 
by public service motor vehicles in Bihar. In an appeal arising out of a suit filed 
by the passengers and owners of goods in a representative capacity the Supreme 
Court pronounced on the 12th December, 1960, a judgment declaring Part III of the 
said Act unconstitutional Thereafter on Ordinance namely, Bihar Ordinance 
II of 1961 was issued on the 1st of August, 1961, by the State of Bihar. By this 
Ordinance the material provisions of the earlier Act of 1950 which had been struck 
down by this Court were validated and brought into force retrospectively from the 
date when the earlier Act had purported to come into force. Subsequently the 
provisions of the said Ordinance were incorporated in the Act namely the Bihar 
Taxation on Passengers and Goods (Carried by Public Service Motor Vehicles) 
Act, 1961 which was duly passed by the Bihar Legislature and received the assent 
of the President on 23rd September, 1 961 . Asa result of the retrospective operation 
of this Act its material provisions were deemed to have come into force on 1st April, 
1950, that is to say, the date on which the earlier Act of 1950 had come into force. 
The appellants challenged the validity of this Act of 1961. 'Having failed in their 
writ petition before the High Court the appellants came to this Court and the 
argument, was that the retrospective operation prescribed by section 1 (3) and by a 
part of section 23 (6) of the.Act so completely atlered the character of the tax pro- 
posed to be retrospectively recovered that it introduced a serious infirmity in the 
legislative competence of the Bihar Legislature itself. The argument was rejected 
by this Court and it was held that having regard to the relevant facts of the case the 
restrictions imposed by the said retrospective operation was reasonable in the public 
interest under Article 19 (5j and (6) and also reasonable under Article 304 ( b ) of the 
Constitution. In our opinion the ratio of this decision applies to the present case 
where the material facts are of a similar character. . 
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In this context a reference may be made to a recent review of retroactive legis- 
lation in the United States of America : 

“ It is necessary that the Legislature should be able to cure inadvertent defects 
in statutes or their administration by making what has been aptly called “ small 
repairs.” Moreover the individual who claims that a vested righthas arisen from 
the defect is seeking a windfall since had the legislature’s or administrator’s action 
had the effect it was intended to and could have had, no such right would have 
arisen. Thus the interest in the retroactive curing of such a defect in the 
administration of Government outweighs the individual’s interest in benefiting 

from the defect The Court has been extremely reluctant to override the 

legislative judgment as to the necessity for retrospective taxation, not only because 
of the paramount Governmental interest in obtaining adequate revenues but 
also because taxes are not in the nature of a penalty or a contractual obligation 
but rather a means of apportioning the costs of Government among those who 
benefit from it. Indeed, as early as 1935 one commentator observed that “ arbi- 
trary retroactivity ” may continue to rear its head in tax briefs 

but for practical purposes in this field it is as dead as wager of law.” 

(Charles B. Hochman in 73 Harvard Law Review 692 at p?-ge 705). 

In view of the legislative background of the present case we are of opinion that 
the imposition of the tax retrospectively from 1st July, 1963, cannot be said to be an 
unreasonable restriction. We, therefore, reject the argument of the petitioners on 
this aspect of the case. 

For these reasons we hold that the Madras Urban Land Tax Act, 1966 (Act of 
1966) must be upheld as constitutionally valid. We accordingly set aside the 
judgment of the Madras High Court dated the 10th April, 1968, and order that 
writ petitions filed by the petitioners should be dismissed. In other words C.A. 
Nos. 21 to 23 are allowed and C. As. Nos. 46, 47, 125 and 274 are dismissed. There 
will be no order with regard to costs of these appeals. 

S.V.J. Order accordingly. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — S. M. Sikri, R. S. Bachawat and V. Ramaswamt, JJ. 

Union of India . . Appellant* 

v. 

Suijeet Singh Atwal .. Respondent. 

Arbitration Act ( X of 1940), sections 2 (c), 20, 31 (4) and 34 — Agreement containing arbitra- 
tion clause— Suit by one of the parties, ignoring arbitration clause, other party fling 
application under section 34 for slay of suit — Pending that suit — Application by 
other parly under section 20 in a different Court — Maintainability of— Whether applica- 
tion under section 3^ is an application in a reference within the meaning of section 31 (4). 

Two conditions must be fulfilled in order to give a Court exclusive jurisdic- 
tion under section 31 (4) of the Act. In the first place an application imdcr the 
Arbitration Act must be made to the Court competent to entertain it. In the 
second place the application must be made “ in any reference ”. The applica- 
tion for stay of suit under section 34 in the present case is not an application in a 
reference within the wider meaning given to the phrase by this Court in 
Kumbha Mawji v. Union of India. (1953) S.C.R. 878: (i953) S.C J. 43® : C 1 953) 
i MLJ. 841 . There are different sections in the Arbitration Act whereby an 
application is to be made even before any reference has been made. Applies tions 
under sections 8 and 20 are clearly applications anterior to the reference but 
they lead to a reference. Such applications are undoubtedly applications “ in 
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the matter of a reference ” and may fall within the purview of section 31 (4) of the 
Ace even though these applications are made before any reference has taken place. 
But an application under section 34 is clearly not an application belonging to 
the same category. It has nothing to do with any reference. It is only intended 
to make an arbitration agreement effective and prevent a party from going to 
Court contrary to his own agreement that the dispute is to be adjudicated by a 
private Tribunal. 

The second condition imposed under section 31 (4) is that the application for 
stay must be made to a Court competent to entertain it. Section 34 provides for 
an application to a judicial authority before whom a legal proceeding is pending 
• for the stay of that proceeding. An application for stay of legal proceeding to a 
judicial authority before whom it is pending is an application under the Arbitra- 
tion Act to a judicial authority competent to entertain it. But the judicial autho- 
rity need not necessarily be a Court competent under section 2 (c) to decide the 
question forming the subject-matter of the reference. A party to an arbitration 
agreement may choose to file a. suit in a Court which has no jurisdiction to go into 
the matter at all-and merely because the defendant in such a suit has to make 
an application to that Court under section 34 of the Act for the stay of the suit it 
cannot be said that the Court which otherwise has no jurisdiction in the matter 
becomes a Court within the meaning of section 2 (c) of the Act. 

Held, the applications for stay under section 34 of the Act cannot be treated as 
an application in a reference under section 31 (4) of the Act and that the Sub- 
ordinate Judge, Delhi was right in holding that the application under section 20 
was maintainable in this Court and for making a reference of the dispute to the 
arbitrator mentioned 'in the agreement. . 

Appeal by Special Leave from the Judgment and Order, dated the 1 1 th January, 
1965 of the Punjab High Court, Circuit Bench at Delhi in F.A.O. No. 82-D of 1963. 

Dr. L. M. Singhvi, Senior Advocate ( B . D . Skarma , Advocate, with him), for 
Appellant. 

M. C. Chagla and C. B. Agarwala , Senior Advocates ( Rameshwar Hath, 
Mahinder Hardin and P. L. Vohra Advocates of M/s. Rajinder Harain & Co., with 
them), for Respondents. 

The Judgment of the Court was delivered by 

Ramaswami, J . — This appeal is brought by Special Leave from the judgment of 
the Punjab High Court, dated 1 1th January, 1965 in F.A.O. No. 82-D of 1963. 

The said appeal was filed under section 39 of the Arbitration Act, 1940 (herein- 
after referred to as the Act) against the order of the Subordinate Judge, First Class, 
Delhi, dated 29th January, 1963, passed on an application under section 20 of the 
Act by the Union of India for filing the arbitration agreement in Court and to mate 
a reference of the dispute to the officer mentioned in the agreement. 

In the year 1942 tenders were invited by the Union of India for construction 
of certain runways and roads in an aerodrome at Dalbhumgarh. The tender of 
the respondent, Surjeet Singh Atwal, was accepted and the agreement was executed 
on 19th August, 1944. Clause 25 of the agreement provided for the settlement of 
the disputes by reference to the arbitration of the Superintending Engineer of the 
Circle for the time being, according to law. The respondent alleged that he had 
completed the work entrusted to him under the contract and made a claim of 
Rs. 50,000 on the basis of his last bill. On the other hand the Union of India made 
a demand aghinst the contractor for a sum of Rs. 5,09,164 on the ground that the 
amount had been over-paid to the respondent. Ignoring the arbitration clause 
respondent filed a suit on the original side of the Calcutta High Court for the re- 
covery of Rs. 50,000 being suit No. 531 of 1951. The Union of India made an 
application under section 34 of the Act for the stay of the suit. The suit was conse- 
quently stayed and the matter was referred to the arbitration of the Superintending 
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Engineer Calcutta Aviation Circle C.P.W.D.' Calcutta. Before the arbitrator 
the Union of India made its counter-claim for a sum of Rs. 5,09,164. The con- 
tractor objected to the entertainment of the counter-claim. The stay of the suit 
which was granted by the Calcutta High Court was later on vacated. Pending the 
suit of the respondent in the Calcutta High Court the Union of India filed an 
application under section 20 of the Act in the Court of the Subordinate Judge, 
First Cb.ss, Delhi for getting the agreement of reference filed in the Court and for 
making the reference of the. disputes between the .parties to the arbitration of the 
Superintending Engineer Central Circle No. 1 C.P.W.D. Calcutta. The respon- 
dent opposed the petition mainly on the ground that the Court of Subordinate 
Judge, First Class, Delhi had no jurisdiction to entertain the application. It was 
contended that the appellant had filed am application under section 34 of the Act 
for stay of the suit filed in the Calcutta High Court, and, therefore any subsequent 
application relating to arbitration under the agreement should be filed in the Cal- 
cutta High Court. By its judgment dated 29th January, 1963, the Subordinate 
Judge, First Class, Delhi allowed the application of the appellant and ordered that 
the disputes between the parties be referred to the Superintending Engineer 
Calcutta Circle No. 1 C.P.W.D. .The learned Subordinate Judge held that the 
contract of the parties was concluded at Delhi and it was signed at Delhi on behalf 
of the respondent and therefore the Delhi Court had jurisdiction to try the suit. 
Aggrieved by the judgment of the Subordinate Judge First Class the respondent 
filed an appeal under section 39 .of the Act in the Punjab High Court. By his judg- 
ment dated 11th January, 1965, D. K. Mahajan, J., allowed the appeal and set 
aside the order of the Subordinate Judge First Class and dismissed the application 
of the appellant on the ground that the Delhi Court had no jurisdiction to entertain 
an application under section 20 of the Act. 

The question involved in this appeal is whether the application made by the 
appellant under section 34 of the Act before the Calcutta High Court was an appli- 
cation in a reference within the meaning of section 31 (4) of the same Act. . Section 
2 (c) of the Act defines “ Court 5 thus : 

“Court” means a civil Court having jurisdiction to decide the question 
forming the subject-matter of the reference if the same had been the subject- 
matter of a suit but does not except for the purpose of arbitration proceedings 
under section 21 include a Small Cause Court”; 

Section 14 provides that the award may be filed in the Court. Section 31 (1) 
enacts that an award may he filed in any Court having jurisdiction in the matter 
to which the reference relates. Section 31 (2) provides that all questions regarding 
the validity effect or existence of an award or an arbitration agreement between 
the parties to the agreement shall be decided by the Court in which the award has 
been filed and by no other Court. Section 31 (3) states that all applications regard- 
ing the conduct of arbitration proceedings shall be made to the Court where the 
award has been filed and to no other Court. Section 31 (4) reads as follows : 

“ Notwithstanding anything contained elsewhere in this Act or in any other 
law for the time being in force, where in any reference any application under 
this Act has been made in a Court competent to entertain it, that Court alone 
shall have jurisdiction over the arbitration proceedings and all subsequent 
applications arising out of that reference and die arbitration proceedings shall 
be made in that Court and in no other Court.” 

Section 34 states : 

“ Where any party to an arbitration agreement or any person claiming under 
him commence; any legal proceedings against any other party to the agreement 
_ or any person claiming under him in respect of any matter agreed to be referred, 
jg. any party' to such legal proceedings may, at any rime before filing a written state- 
ment or tailing any other steps in the proceedings, apply to the judicial authority 
before waich the proceedings are pending to stay the proceedings and if satisfied 
that there is no sufficient reason why 'lie matter should not be referred in accordance 
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with the arbitration agreement and that the applicant -was at the time 
when the proceedings were commenced and still remains ready and willing to 
do all things necessary to the proper conduct of the arbitration such authority 
may make an order staying the proceedings.” 

Two conditions must be fulfilled in order to give a Court exclusive jurisdic- 
tion wider section 31 (4) of the Act. In the first place an application under the 
Arbitration Act must be made to the Court competent to entertain it. In the 
second place the application must be made “ in any reference.” It was contended 
on behalf of the respondent that an application for stay of suit under section 34 of 
the Act was an application made “ in a reference ” within the meaning of section 
31 (4) of the Act. In support of this proposition reference was made to the decision 
of this Court in Kumbha Mawji v. Union of India 1 in which it was held that the 
phrase “ in any reference ” in section 31 (4) of the Act was comprehensive enough 
to cover an application first made after the arbitration is completed and a final 
award made and the sub-section is not confined to applications made during the 
pendency of the arbitration proceeding. It was pointed out that sub-section (1) 
of section 31 determines the jurisdiction of the Court : n which an award can be 
filed and that sub-sections (2) (3) and (4) of section 31 were intended to make that 
jurisdiction effective in three different trays (1) by vesting in one Court the autho- 
rity to deal with all questions reg?.rding the validity’, effect of existence of an award 
or an arbitration agreement (2) by casting on *he persons concerned the obligations 
to file all applications regarding the conduct of arbitration proceedings or other- 
wise arising out of such proceedings in one Court and (3) by vesting exclusive 
jurisdiction in the Court in which the first applicat : on relating to the matter was 
filed. The context therefore, of sub-section (4) would seem to indicate that the 
sub-section was not meant to be confined to applications made during the pendency 
of an arbitration. The necessity for clothing a single Court with effective and ex- 
clusive jurisdiction, and to bring about by' the combined operation of these three 
provisions the avoidance of conflict and scramble is equally essential whether the 
question arises during the pendency of the arbitration or after the arbitration is 
completed or before the arbitration is commenced. It was therefore held that the 
expression “in any reference” in section 31 (4) should be construed as “in the 
course of a reference Even so we are of opinion that the application for stay of 
suit under section 3 d in the present case is riot an application in a. reference within 
the wider meaning given to the phrase by this Court in Kumbha Mawji’s case 1 . 
There are different sections in the Arbitration Act whereby an application is to be 
made even before any reference has been made. Section 8 for instance provides 
for an application to invoke the power of the Court when the parties fail to concur 
in the appointment of an arbitrator to whom the reference can be made. So also 
section 20 provides for an application to file the arbitration agreement in Court so 
that an order of re ercnce to an arbitrator can be made. These are clearly applica- 
tions anterior to the reference but they lead to a reference. Such applications 
are undoubtedly applications “in the matter of a reference” and may fall within 
the purview of section 31 (4) of the Act even though these applications are made 
before any reference has taken place. But an application under section 34 is 
clearly not an application belonging to the same category. It has nothing to do 
with any reference. It is only intended to make an arbitration agreement effective 
and prevent a party from going to Court contrary to his own agreement that the 
dispute is to be adjudicated by a private tribunal. 

We do not, therefore, consider that an application for stay of suit under section 
34 is an application in a reference even within the wider meaning given to that 
phrase by this Court in Kumbha Mawji' s case 1 . The second condition imposed by 
section 3i (4) is that the application for stay must be made to a Court competent to 
entertain it. It should be noticed that in section 34 the expression “judicial autho- 
rity ” is used. The section provides for an application to a judicial authority before 

1. (1953) S.CJ. 426 : (1953) 1 M-L-J. 841 : (1953) S.C.R. 878. 
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whom a legal proceeding is pending for the stay of that proceeding. An applica- 
tion for stay of legal proceeding to a judicial authority before whom it is pending 
is an application under the Arbitration Act to a judicial authority competent to 
entertain it. But the judicial authority need not necessarily be a Gourt cc-mpeten. 
under section 2 (c) to decide the question forming the subject-matter of the referencet. 
A party to an arbitration agreement may choose to file a suit in a Court which has 
no jurisdiction to go into the matter at all and merely because the defendant in 
such a suit has to make an application to that Court under section 34 of the Act for 
the stay of the suit it cannot be said that the Court which otherwise has no jurisdic- 
tion in the matter becomes a Court within the meaning of section 2 (c) of the Act. 
The view that we have expressed is borne out by the decisions of the Calcutta High 
Court in Chotcylal Shamlal v. Cooch Behar Oil Mills Ltd. 1 2 ; Briiania Building <S? Iron 
Co., Lid. v. Gobinda Chandra Bhailacharjct~ and Basanti Cotton Mills Ltd. v. Dhir.gr a 
Brothers 3 . For these reasons we consider that the application for stay under section 
34 of the Act cannot be treated as an application in a reference under section 31 (4) 
of the Act. Therefore, the Subordinate Judge, First Class, Delhi was right in hold- 
ing that the application under section 20 of the Act was maintainable in his Court 
and for making a reference of the dispute to the arbitrator mentioned in the agree- 
ment. Accordingly we set aside the order of the Punjab High Court and restore 
the order of the Subordinate Judge, First Class, Delhi, dated 29th January 1963 
allowing the application filed by the' appellant under section 20 of the Arbitration 
Act 1940. The appeal is allowed with costs. 

S.V.J. ' Appeal allowed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present S. M. Sikri, R. S. Bachawat and K. S. Hegde, JJ. 

The Cantonment Board, Meerut ... Appellant * 

v. 

Narain Dass (dead) and another ‘ ... Respondents. 

Cantonment Act (II of 1924), sections 185 (I) and 187 (1) — Relative scope and 

applicability. 

The provisions of sections 185 and 1S7 of the Cantonments Act deal v, ith different 
situations. While section 185 relates to erection or re-erection of buildings 
on private lands, section 137 deals with the construction of projections or 
structures over-hanging, projecting into or encroaching on any street, any drain 
or aqueduct. The one has nothing to do with the other. 

Section 185 of the Act would apply only to cases where a building is erected 
or re-erected over a land belonging to some one other than the Cantonment Board. 
The notice contemplated under the section is also to be given only to the owner, 
lessee or occupier of such land and the period of twelve months prescribed under 
the section will apply only to cases of construction on private lands. Section 187 
on the other hand relates to cases of encroachment on any street or drain. 
Obviously the Legislature dotes not intend that a Cantonment Board should be 
enabled to demolish buildings erected on private lands after the expiry of the time 
limit specified in section 185 (1). ' But public interest requires that no such 
limitation should be placed on the Cantonment Board while acting under section 
187 (1) relating to encroachment on public streets and drains. 

Quaere : Can a Cantonment Board take action under section 187 of the Act 
even after the expiry of the period of limitation prescribed for filing of suits by 
such bodies for removal of encroachments on public streets or parts thereof. 

Appeal by Special Leave from the Judgment and Order dated the 2nd February’, 
1965 of the Allahabad High Court in Second Appeal No. 2097 of 1958. 


1. ILR. (1954) 1 Cal. 418. 3. A.T.R. 1949 Cal. 6S4. 

2. (1960) 64 C.W.N 325. 

*CA. No. 747 of 1966. 


9th April, 1969. 
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C. B. Agarwala, Senior Advocate (O. P. Ratta, Advocate, with him), for 
Appellant. 

P. N. Bhardwaj, Advocate, for Respondent No. 2. 

The Judgment of the Court was delivered by 

Hegde, J . — The only question arising for decision in this appeal by Special Leave 
is whether the notices impugned in these proceedings are governed by section 185 (1) 
or section 187 (1) of the Cantonment Act, 1924. The trial Court held that section 
185 (1) is the governing provision. The first appellate Court differed from it and 
held that section 187 (1) governs. The High Court in second appeal has restored 
the decision of the trial Court. 

The respondent is the owner of shop No. 344 in Mohalla Bakri, Lai Kurti Bazar, 
Meerut Canttonmcnt. The shop in question was constructed about 20 years before the 
institution of the suit from which this appeal arises. At about the time of the cons- 
truction of that shop permission was obtained from the Cantonment Board to put 
up a stone projection over the drain by the side of the road in front of the shop to 
facilitate ingress into the shop and egress therefrom. The first appellate Court has 
found and that finding has been accepted by the High Court that about 18 years 
prior to the institution of the suit, the owner of the shop put up a wooden kiosk over 
the stone projection and the same is being used as a pan shop. According to the 
finding of those Courts the kiosk in question was put up without obtaining the per- 
mission of the Cantonment Board. On 9th November, 1953, the Cantonment 
Board issued a notice to the occupier of shop No. 344 under section 187, requiring 
him to demolish and remove the kiosk within 7 days from the receipt of that notice. 
As that demand was not complied with, a final notice under section 187 was given 
to him on 8th December, 1953. Thereafter the owner of the shop instituted the suit 
from which this appeal has arisen seeking a perpetual injunction restraining the Can- 
tonment Board from getting the kiosk removed. As mentioned earlier, the trial 
Court decreed the suit holding that as the kiosk had been put up 18 years prior to 
the issue of the notice referred to earlier, the Cantonment Board cannot compel its 
removal in view of section 185 (1). This decision was reversed by the learned Dis- 
trict Judge in appeal. The learned District Judge accepted the finding of the trial 
Court that the kiosk in question had been put up about 18 years prior to the date 
of the suit but yet according to him it was competent for the Cantonment Board 
to get the same removed under section 187 (I). The learned District Judge opined 
that section 1S5 (1) has no relevance to the facts of the case. In second appeal, the 
High Court agreed with the conclusion of the trial Court that setion 185 (1) is the 
governing provision. 

The established . facts are : Shop No. 344 was constructed on the land be- 
longing to the respondent. Cantonment Board had no right in or over tha.t land. 
The stone projection was constructed over the drain addjoining the road after ob- 
taining the permission of the Cantonment Board. It cannot be disputed that the pro- 
perty in the road including the drain statutorily vests in the Cantonment Board. The 
permission, given by the Cantonment Board to the owner of the shop to put up the 
projection does not confer on him any proprietory right over the drain. It merely 
gives him a licence to use the projection. He cannot exclude the public from using 
that projection. The kiosk had been put up without obtaining the permission of 
the Cantonment Board. The kiosk is a structure and it projects or encroaches upon 
the drain belonging to the Cantonment Board. It can even be said that it 'over- 
hang? the drain . We have now to examine.the provision of law applicable bearing 
in mind those facts. . . - 

Section 185 (1) reads : 

“ A (Board) may, at any time, by notice in writing direct the owner, lessee 
or occupier of any land in the cantonment to stop the erection or re-erection of a 
building in any case in which the- (Board) considers that such erection or 
re-erection is an offence under section 184, and may in such case (or in any 
other case in which the Board consider? that the erection or re-erection of a 
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building is an offence under section 184, within (twelve months) of the completion 
of such erection or re-erection) in like manner direct the alteration or demolition 
as it thinks necessary, of the building or any part thereof, so erected or re-erected.” 

Wc are unable to agree with the High Court that this section applies to the facts 
of the present case. In our judgment that section applies only to cases where a 
building is erected or re-erected over a land belonging to someone other than the 
Cantonment Board. That is why that section says that a notice under that section 
can be given “ to a owner, lessee or occupier of any land.” A notice under that sec- 
tion cannot be given to any person other than the owner or lessee or the occupier 
of the land over which the building in question had been erected or re-erected. The 
notices with which we are concerned in this case were not given to the owner, lessee 
or occupier of the land over which kiosk is put up. As seen earlier the kiosk has 
been constructed over the land under the ownership of the Cantonment Board. 
Neither the owner of shop No. 344 or its occupier can be considered as a lessee of 
the land over which the projection was put up. Hence the provisions contained in 
section 185 (1) are not attracted to the present case. 

This takes us to section 187 (1). It reads : 

“ No owner or occupier of any building in a cantonment shall, without the per- 
mission in writing of the (Board) add to or place against or in front of the building 
any projection or structure overhanging, projecting into, or encroaching on, any 
street or any drain, sewer or aqueduct therein.” 

This section deals with construction which are projections or structures over- 
hanging, projecting into or encroaching on any street or any drain, sewer or aqueduct. 
Undoubtedly the kiosk is a structure. Further it is a projection into a drain. It 
also encroaches on the drain if it does not also overhang it. Therefore the act com- 
plained of clearly fails within the scope of section 187 (1). 

In other words, section 185 deals with erection or re-erection of buildings on 
private lands whereas section 187 deals with the construction of projections or 
structures overhanging, projecting into or encroaching on any street, any drain or 
aqueduct. The two provisions deal with different situations. One has nothing to 
do with the other. Obviously the Legislature does not want the Cantonment Board 
to demolish buildings erected on private lands after the period mentioned in section 
185 (1) but public interest requires that no such limitation should be placed on the 
Cantonment Board while acting under section 187 (1). Otherwise our streets and 
roads may soon disappear. The High Court missed the distinction between 
section 185 (1) and section 187 (1). Quite clearly the present case falls 
within section 187 (1). 

Judicial opinion is divided on the question whether local Boards can take action 
under provisions similar to section 187 even after the period of limitation for filing 
suits by those bodies for possession of public street or roads or parts thereof or on 
which they have discontinued their possession expires. It is not necessary to go into 
that controversy in the present case. The period of limitation prescribed for a suit 
of the type referred to earlier is 30 years. In the present case action under section 
187 (1) had been commenced within 18 years from the date of the encroachment. 

For the reasons mentioned above this appeal is allowed and decree of the High 
Court is set aside and that of the first appellate Court restored. 

" . Now coming to the question of costs, at the time of granting Special Leave 
this Court had directed that the appellant shall pay the costs of the respondent 
in any event. We incorporate that order as a part of this judgment. 

Appeal allowed. 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction). 

Present :-S. M. Snau, R. S. Bachawat and K. S. Hedge, JJ.^ 

The Sub-Divisional Officer, Sadar, Faizabad PP 

v - ' ... Respondent. 

Shambhoo Narain Singb . „ r „jun* pbrtpd wider 

u ■ Jpl« « k — *•** 

enquiry into charges against him. c n f 

Interpretation of statutes-Doctrte of is no" a' Government ser- 

va4^h\e le ifdeemed er to be a public^erva^hin the ^^a^tioS 

Penal Code. He is an elected representatiw and relationsliip of master and 
ship between him and the Govemmcn ^ct a nd there is no question 

servant. His rights and duties are tho delegated authority under sec- 

of any inherent power in the Go'retn jt analogy of master and servant, 

tion 96-A of the Act, to suspend a ftadtan “ Oovcmorat TOder the Ac. to sus- 

No specific power is conferred on h levelled against him. The power 

pend a Pradhan pending enquiry' mto chai 95 (1) (g) is only as a pumsh- 

to suspend or remove an office -b-are ,. cnau i r y. 

ment and not a power to suspen P B q it impliedl> also 

It is no doubt true that ^hcie Art J means ag are essentially 

grants the- power of doing ah such acts existence of such a power the 

necessary to its execution. But bofo P wer j s absolutely essential for 

Court must be satisfied that the ex,sten , t mcr cly that it is convenient to have 
the discharge of the power conferred and not mere y 

such a power. . . ;>w>lutelv essential for 

The power to place an officer under su sponsion ^ n 95 ^ ( g ) 0 f the U. P. 
the proper exercise of the power conferred una 

Panchayat Raj Act, 1947. , , the 9th December, 

Appeal by Specially ^^h^g^Bench in Special Appeal No. 93 of 
1964 of the Allahabad High Court, L 

1963 - t co P Rana Advocate, with hm), for Appellant 

C. B. AganvaJa, Senior Advocate ( ■ • * ^ dvocates 0 f M/s. Ramamurthi and 

S. C. Aganval, R. K. Garg and D. • Respondent. 

Co., and Miss S. Chakravarty, Advocate, for Respon 

The Judgment of the Court was delivere J of section 95 (1) (g) ° f . tlie 
Hegde, /.—Inthisappealby Special L^vc fh f ^ cd to as the Act) arises 
U. P. Panchayat Raj Act, 1947 (to be herematter 

for decision. . ... _ anneal arc these :Thc rcs- 

The facts material for the purpose of dec. dm^a c f ^sapur District Fambad. 
pondent was the elected Pradhan °^. t ^ had placed him under suspen. - P 
The Sub-Divisional Officer, Sadar, f n question reads as follows . 

his order of 18th September, 1963. me ° and chairman, land 

" Sri Shambhoo Narain Singh, Pmdhan of Gram ^ suspension wiffi effect 
Management Committee of v ilhg e directed to hand over the cbarg p ,, 

from the immediate date. He is furth . -Qp-Pradhan will function a | 
Up-Pradhan of Gram Sabha, Asapur The up shamb hoo Narain Singh will 
till further orders. The charge sheet cg 4 - 
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; (Sd.) S..M. Abbas. P. C. S. 

Sub-Divisional Officer. Sadar, Faizabad. 

Tbe validity of this order is being challenged in these Proceedings. 
common case of both the parties that the suspension 

a suspension pending enquiry and is not a pumshm P competence to place 
(<A The question for decision is whether the appellant had & levelled against 
the respondent under suspension pending enquiry' into jid-c of the 

tSe respondent. The impugned order was challenged before a smgb W ^ 
Allahabad High Court by means of ^a petition Minder Articl le _226 oft * C Bcncb 
The learned single Judge dismissed that petrtion butm agM “ 3 /jJ n(T tha t sec- 

up-hold the contention of the respondent and quashed -me h It is tte 

tion 95 (1) (?) did not empower the appellant to pass the impugneu 
correctness of that conclusion that is in issue m this appeal arc 

To repeat the respondent is an elected Pradhan. H to be deemed 

power is conferred on the Government to susp,-.n . an officc £ carer of a 

Panchayat or joint committee (or Bhumi Prabandha ) ~ Panchayat 

Gaon Sabha or a Punch, Sahayak Sarpanch or a 

if the conditions mentioned therein are satisfi . oendinv enquiry into the 

power to punish. No specific power to suspend a This 

charges levelled against him has been conferred^ n f(jircd on thc Government 
much is conceded. In view of section 96-A th p subordinate to it subject 

under section 95 can be delegated to any officer ^*^0 y sjic fit to impose. The 
to such conditions and restrictions as the Gmernmen delegated to Sub-Di- 

State Government’s power under section 9$ (1) ig) hzve novver to sus- 

visional Officers. Therefore if thc State Government is he ’ * !° t K wS levelled 
pend an office-bearer of a Goan Sabha ponding enquity Sub-Divisional 

against him that power must bo held to have bwjxd^'g, 1 2 ® ‘^SSnment has 
Officers. Therefore thc essential quesuon is whether the S a 
power to make the impugned order. __ 

A faint attempt was made to show that the rclationship bcM theState ^ 
emment and the Pradhans is that of master and servants ^cha^He ThS r funcions as 
Government has competence to require Pracffians not to discharge It 

Pradhans during thc pendency of an enquiry into the ebar^s m d thc state 

was urged that if thc Court is pleased to hold that the r servants then the ap- 
Government and the Pradhans is that of a ^ as ^. r , ? \r m * n ganmt of Hotel 
pellant could call into aid thc rule laid down by this Court R. P. 

Imperial , New Delhi v. Hotel Workers Union' T. Cajee v U 3 °™™ggZrashtra*. 
Kapur v. Union of India*, and Balwant Rai Ratilal Patel v. Mote of Man { 

This is a wholly untenable contention. APradhancannot be considered as rda _ 

of the Government. He is an elected representative Th^isnocontre. t 
tionship between him and the Government much less thc relationsh 
and servant. As mentioned earlier his rights and duties are those ^dovnmin^ 
Act. Therefore the rule laid down in the above cited decisions is ^ho y PP. er _ 
cable to the facts of this case. _ In this case there is no question o ’ P° , sendee is 

vant from performing thc duties of his office even though thc co of the 

subsisting. In the case of a master and his servant it is a well Cs !3bb s b° d T f ,¥)! lc]udcs 
master to give directions to his servant relating to his duties. Tire P . . ^ 

within itself the right to direct the servant to, refra in from performing his cm — _ 

1. (I960) SCJ. 317 : (i960) MLJ. (Crl.) 3. (1964) 5 SCR. 431. cA R 577. 

207 : (i960) 1 S C R. 476. 4. (196S) 2 S C J. 540 : (196S) 2 S.C.K ; ot 

2. (1961) fSC-R- 750. 
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that does not absolve the liability of the m aster to ]»y the remun«ation contracted 
to be paid to the servant unless otherwise provided m the contract, even dur ng 
period the servant is required not to perform his duties. 

The Gaon Sabha is the creature of a statute Its i 
the powers and duties ot its officers are all regulated by • others v. 

of any inherent power arises for consideration-See Sm. Hira Devi ana ut tiers 

District Board, Shahjahanpur \ , 

The only other contention advanced is that power ch toed should be held tote 
an essential power for the proper discharge of the ..L ar cr cannot be pro- 

that without such a power, charges framed agains Y course of enquiry 

porly inquired into as he may utilise his office to in , - t j pendency of the 
and the possibility of his continuing to misuse his office during the pendency 

enquiry cannot be ruled out. „ 1cri 

It is well recognised that where an Act co ?[^ s - a ^h means asTre essentially 
grants the power of doing all such acts, or employ g o{ - suc b a poW cr the 

necessary to its execution. But before r . absolutely essential for the 

Court must be satisfied that the existence of that p convenient to have such 

discharge of the power conferred and not mere y , suspension an officer 

a power. We are not satisfied that the power to ™H!5der section 95 
is absolutely essential for the proper exorcise °f P t be propeily exercised 

CD (g) . It cannot be said that the possibility of intcr- 

without the power to suspend pandin^ enquu; Misuse of powers are not sufficient 
ference with the course of enquiry or of furth ot i lcnV n;e the mere powei to 

to enlarge the scope of a statutory power. It ° arrest and deta in bim pending 

punish an offender would have been held suffi confer specific power to arrest 

enquiry and trial. There would have been no need t^ontersp^ v 

and detain persons charg'd with offences a ^ aQ t would become obvious 

The unsustainability of the contention PP A ct> . Under the impugned 

on an examination of the various provism officiate as Pradhan during 

order, ‘he appellant had directed the U P" - h s not been invited to any pro- 
the suspension of the respondent. Our atU® > der under which the appellant, 

vision either in the Act oi in the rules framed have made that order, as m 

could have made such an order. It h arises as to who could discharge 

our opinion he could not have, then the qu der suspens : on, pending enquiry 

the functions of a Pradhan when he is pla provision providing for such a 

of the charges levefied against him. Absent of a ^rov P ntcndcd foI . 

contingency is a clear indication of the absence oi me y 

u tbe Appellate Bench of the Hign 
For the reasons mentioned above, we ag authority of law. That is 

Court that the impugned order was made . Naiidan v. Sub-Divisional 

also the view taken by the Allahabad High Court a "S with costs. 

Officer , Salempur-, We accordingly dismiss this appeal w 


R.M. 


Appeal dismissed. 


1- (1932) S.C J. 533 : (1952) S C.R. U22. 


2. A.I-R- 1966 All. 158. 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present M. Hidayatullah, Chief Justice, J. M. Shelat, V. Bhargava, 

K. S. Hegde and A. N.‘ Grover, JJ. 

Prithvi Cotton Mills Ltd., etc. ... Appellants * 

v. 

The Broach Borough Municipality and others ... Respondents. 

Bombay Principal Boroughs Act ( XVIII of 1925), section 73 — Gujarat Municipalities 
Act {XXXIV of 1964), section 99 and Gujarat Imposition of Taxes by Munici- 
palities { Validation ) Act {II of 1964), section 3 — Validation of assessments 
made by Municipalities on the capital value of land and buildings— Scope and 
effect— Power of Municipality to levy a tax on lands and buildings. 

Words and Phrases — Rate— Meaning of. 

Interpretation of statutes — Validating Acts— Scope of generally. 

The word ‘ rate ’ as used in Municipal Acts has acquired a special meaning 
in legislative practice and it means a tax for local purposes imposed by local au- 
thorities. The basis of such tax was the annual letting value of the land or 
buildings which is arrived at either on the basis of the actual rent fetched by the 
land or building or on a notional rent which it could fetch if let. The rate based 
on a percentage of the capital value was held ultra vires of the Bombay Municipal 
Boroughs Act. 

Patel Gordhandas Uargoivindas v. Municipal Commissioner, Ahmedubad, (1964) 
2 S.C.R. 608 : (1965) 1 S.C.J. 15, Ref. 

It is to validate such levies that the Gujarat Imposition of Taxes by 
Municipalities (Validation) Act, 1963 was passed. Sections 3 of the Act in express 
terms validated all such levies based on a percentage of the capital value of land 
and buildings. The Legislature has the power to validate statutes and to pass 
retrospective laws. 

Generally speaking, before a Legislature seeks to validate a tax declared by a 
Court to be illegally collected under an ineffective or an invalid law, the cause of 
the ineffectiveness or invalidity must be removed before validation can be saidto 
take place. The most important candition, of course, is that the Legislature must 
possess the power to impose the tax, for if does not, the action must ever remain 
ineffective and illegal. The validity of a validating law, therefore, depends upon 
whether the Legislature possesses the competence which it clahns over the subject 
matter and whether in making the validation it removes the detect which the Court 
had found in the existing law and makes adequate provision in the validating law 
for a valid imposition of the tax. 

(Modes of validation and effect on decisions of Court, explained). 

Section 99 of the Gujarat Municipalities Act, as now enacted, has clearly 
authorised the levy of a tax by the Municipality based on the percentage of the 
capital value. A tax on lands and buildings is fully within the competence of 
the State Legislature ; (Entry 49 of List II of Schedule VII to the Constitution) 
and it is open to the legislature to authorise the Municipality to levy the same 
tax indicating the mode of levy. This the Legislature has done in section 99 by 
indicating the different mades of levy, one such mode being a percentage of the 
capital value. 

Sttdhir Chandra Nawtt v. Wealth-tax Officer, Calcutta, (1968) 2 1.T.J. 724 : (1968 
2 S.C.J. 790 : A.I.R. 1969 S.C. 59, Referred to. 

By section 3 of the Validation Act the Legislature has retrospectively imposed 
the tax on lands and buildings based on their capital value and has also given 


■* C.A. Nos. 2197 and 219S of 1966. 


- 25th April, 1969. 
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I] 

- ptnrp«ion ‘ rate Hones the effect of the decision in Patel 

Commissioner, Ahmadcbad, (1964) 2 S.C.R. 
f)S? (1965) f S.C.J. 15 invalidating such levy under the earlier Act has been neutra- 
lised and put out and Dxro3 dated the 10th September, 1966 of the 

GurraUiigh Court in Special Civil Application Nos. S46 of 1963 and 765 of 1964. 
Guj..rat rii^n Advo3at e U. K. Verma and B. Datta, Advocates, and 

aS 4.= of Mis. J B. DaJachasj! & Co.. with him), for Appol- 

u°c°a St , sSior Advocate, (/, N. Shroff. Advocate, with him), for Res- 
oondent Nos. 1 and 2 (In both the Appeals). 

" Senior Advocate, (S. P. iVrryar, Advocate, with him), for Respondent 

No. 3. (In both Appeals). 

The Judgment of the Court was delivered by . 

tt-j orf.ritrri. c* I Th's** in >tters arise under Article 226 of the Constitution 

. J S the High Court of Gujarat against its judg- 

nnd. are appeals by ^nt»mber 1966. The appellant No. 1 is a Company which 
^flSSnin^aid^vb-'milW at Broach and manufactures and sells cotton yarn 
h Ne 1 is the Broach Borough Municipality constituted 

and , Bombay Municipal Boroughs Act, 1925. In the assessments 

under sec. ton 8 o - aa T 1963-64 the Municipality purporting to act under section 

Act, 1925 a ? d thG RU % madC U ? r Tf ff 
7o ot tn- eomoay iviuu v buildings belonging to the respondent at a 

imposed a ■pnrpoTt^d ^ ra aroital \^ lue Section 73 of the Act allows the Municiaplity 

?o C bvw’ P a mte^buMings or lands or both situate within the municipal borough.” 

und>r the Act applied the rates on the basis of the percentage on the capital 
Thv Rule., £ buildings The assessment lists were published and tax was un- 
S U 4aciSdin^to the rates calculated on the basis of the capital value of the pro- 
appellant and bills in respect of the tax were served. The writ petitions 
w*ere filed to question the assessment and to get the assessment cancelled. 

TO irino th> nmdenev of the writ petitions the Legislature of Gujarat passed the 
_ . D f rm4JitionofT aX'Vbv Municipalities (Validation) Act, 1963. As a result the 
Gu fn!iti!n ? )nc amendedand the Validation Act was also questioned. The appellant 
•ll'o fil'd a second Writ p ;tition questioning the validity of the Validation Act under 
a io fiuf and 265 of the Constitution. By the order under appeal here 

although a certificate of fitness was granted. 

Tn' Validation Act was presumably passed because of the decision of this Court 
' reported in Patel Gordhandas Hsrgovindas v. Municipal Commissioner, Ahmsdabad 
Trfthat case the validity of the Rules framed by the Municipal Corpoiation under 
s^tion 73 were called in question, particularly Rule 350-A for rating open lands 
which provides that the rate on the area of open lands shall be levied at 1 per cen- 
wmen 1in , n cariital value. Dealing with the word rate as 

tu ® th 1 -' statutes it was told by P this Court that the word ‘ rate ’ had acquired 

u, 'd - - E ’ ,i; 5 t. bcifiative history and practice and also in Indian legisla- 
tion and U St a & puWosW ^posed by local authorities. The basis 

of such tax was the annual value of the lands or buildings. It was discussed in the 
S that there were three methods by which the rates could be imposed ; the first 
S? to tak> into account the actual rent fetched by the land or building where it was 
acmtily let ; the second was, where it was not let, to take rent based on hypothetical 
tenancy, particularly in the case of buildings ; and the third was where neither of 
thmmumeiB was available, by valuation based on capital value from which 
annual valu' had to be found by applying suitable percentage which might not be 
t: Land! and building! It was held that in section 73 the word ‘ rate • 
as used mast have been used in the special sense in wmch the word was understood 


1. (1964) 1 S.CJ. 15 : (1964) 2 S C.R. 60S. 
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in the legislative^^ Ma tote 

x- Hi hs£i a jssrxsss^ 

^4K^T£S«SSSft S» 

After «ning the 

That Lction reads as foiiotvs t 

-3. Validation of imposition and collection of taxes or rates by munici- 
palities in certain cases. '' 

S2SS sad by a SSir'K?!* 

of Sch capital vSe and imposed, of 
may be, or on the oasis « municroality at any time before the commencement 
collected or Se ^n invalidity assessed, imposed, collected or 

this Act shall ^i C X h c asSmtnt l^4 based on the capital value or the per- 
recovered by reason o ^ being based' on the annual letting value, of 

““WSf* 1 •‘S' a^teSSmay be and the imposition, collection end re- 
the bmlchng o land as assras dand,heproM'sions of the rules made tinder 

covery of the taxorra , ,; ch ^ tax or ra te was so assessed shall be 

the rekvantmumcipal law under vaUd and shall not be called in 

valid and shall be <lee assessment of the tax or rate on the basis 

question merely on g land, as the case may be, or on the basis of 

of the capital value of ft g d> authorised by. law; and accordingly 

question which all ^i’ n h -power to validate statutes and to pass retrospec- 

that a Legislature ^ P 0 ^3 e P d T h at fte VaUdation Act is ineffective in carrying 
out Sowed object- This is the only point - which falls for. consideration in 

these appeals. . • . ' - 

„ . ' famine section 3 tofindout whether it is- effective mits purpose ornot 

Before J? few wor ds ab out validating statutes in general.- When a Legislature sets 
wemaysayafewwo^dSia^d Court to be illegaUy collected under an ineffective 

°r In invaM law, the cause for ineffectiveness or invalidity must be removed >. before 
° , S said to take place effectively. The most important condition, of 

valid Legislature -must posses* the power to impose, the tax. for, if it 

the action must ever remain ineffective and illegal . Granted legislative 
romo^tence 1 it is not sufficient to declare merely that the decision of the Court shall 
^hi?d for that is tantamount to reversing the decision m exercise of judicia 
nnler which the Legislature does not possess or eXerc.se. - A Court s decision must 
E bffid unless the conditions on which.it is based are so fundamentally altered 
that the decision could not have been given in the altered circumstances. Oidinan >, 
I coirtho dL a tax to be invalidly imposed because fte.power to tax : is. wanting or 
th» startrte ofthe rules or both are invalid, or do not sufficiently create the jurisdiction. 
ValSnof a tax so declared illegally be done only- if the- grounds of iHegalitj 
or iSditv are capable of being removed and are in fact removed and the tax thus 
made legal Sometimes this is done by providing for jurisdiction where jurisdiction. 
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had not been proparly invested before. Sometimes this is done by re-enacting 
retrospectively a valid and legal taxing provision and then by fiction making the tax 
already collected to stand under the re-enacted law. Sometimes the Legislatute gives 
its own meaning and interpretation of the law under which the tax was collected and 
by legislative fiat makes the new meaning binding upon Courts. The L-egr lature 
may follow any one method or all of them and while it does so it may neutralise the 
effect of the earlier decision of the Court which becomes ineffective after the change 
of the law. Whichever method is adopted it must be within the competence of the 
Legislature and legal and adequate to attain the object of validation. If the leg : s- 
lature has the power over the subject-matter and competence to make a valid law, it 
can at any time make such a valid law and make it retrospectively so as to bind even 
past transactions. The validity of a Validating law, therefore, depends upon 
whether the Legislature possesses the competence which it claims over the subject- 
matter and whether in making the validation it removes the defect which the Courts 
had found in the existing law and makes adequate provisions in the Validating law 
for a valid imposition of the tax. 

The inquiry in this case may begin by asking whether the Legislature possesses 
competence to pass a law imposing a tax on lands and buildings on the basis of a 
percentage of their capital value. It the Legislature possesses that power then it can 
authorise the Municipality to levy that tax. To test the proposition we may 
consider section 99 which has now been enacted in the Gujarat Municipalities Act, 
It reads : 

“ 99. Taxes which may be imposed. 

(1) Subject to any general special orders which the State Government may 
make in this behalf and to the provisions of sections 101 and 102, a municipality 
may impose for the purposes of this Act any of the following taxes, namely : — 

(i) a tax on building or lands situate within the municipal borough to be 
based on the annual letting value or the capital value or a percentage of capitaL 
value of the buildings or lands or both : 

S * * S * ^ 


$ * * * * 

Learned Counsel for the appellants did not contend that this section was outside 
the powers of the Legislature. In fact, he could not, in view of Entry 49 of List H 
of the Seventh Schedule to the Constitution. That entry reads : “ Taxes on lands and 
buildings ” and a tax on lands and buildings based upon capital value falls squa- 
rely within the entry. The doubt which is created by Entiy 86 of List I “Taxes on 
the capital value of assets, no longer exists after the decision of this Court in Sudhir 
Chandra Nawan v. Wealth-tax Officer, Calcutta 1 . In that case the respective ambits 
of the two entries are explained. It is poited out that unlike the tax contemplated by 
Entry 49, List II the tax under entry 86 (List I) is not a direct tax on lands and build- 
ings but on net assets the components ol which may be lands and buildings and 
other times of assets excluding such liabilities as may exist. The incidence of the tax. 
is not on lands and buildings as units of taxation but on the nel assets of which 
lands and buildings are only some of the components. This is not the case under 
entry 49 (List EE, where the tax can be laid directly on lands and buildings as units of 
taxation. Therefore, a tax on lands and buildings is fully within the competence of 
the Legislature and it is open to it to authorise the municipality to levy ihe same tax 
indicating the mode of levy. This the Legislature has done by indicating the 
different modes which may be adopted in making the levy, one such mode being 
a percentage of the capital value. 

The Legislature in section 73 had not authorised the levy of a tax in this manner 
but had authorised the levy of a rate. That led to the discussion whether a rule 
putting the tax on capital value of buildings answered the description of the impost 


1. (196S) 2 1.TJ. 724 : (1968) 2 S.CJ. 790 : A.I.R. 1969 S.C. 59. 
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in the Act, namely, ‘ a rate on buildings or lands or both situate within the Municipal 
borough.’ It was held by this Court that it did not, because the word ‘ rate ’ had 
acquired a special meaning in legislative practice. Faced with this situation the 
Legislature exercised its undoubted powers of redefining ‘rate’ so as to equate it to a 
tax on capital value and convert the tax purported to be collected as a 4 rate ’ into a 
tax on lands and buildings. The Legislature in the Validation Act, therefore, pio- 
vided for the following matters. First, it stated that no tax or rate by whichever 
name called and laid on the capital value of lands and buildings must be deemed to 
be invalidly, assessed, imposed, collected or recovered simply on the ground that a rate 
is based on the annual letting value. Next it provided that the tax must be deemed to be 
validly assessed, imposed, collected or recovered and the imposition must be deemed 
to be always so authorised. The Legislature by this enactment retrospectively imposed 
the tax on lands and buildings based on their capital value and as the tax was already 
imposed, levied and collected on that basis, made the imposition, levy, collection and 
recovery of the tax valid, notwithstanding the declaration by the Court that as ‘ rate’, 
the levy was incompetent. The Legislature not only equated the tax collected to a 
tax on lands and buildings, which it had the power to levy, but also to a rate giving a 
new meaning to the expression * rate ’, and while doing so it put out of action the 
effect of the decisions of the Courts to the contrary'. The exercise of power by the 
Legislature was valid because the Legislature does possess the power to levy a "tax on 
lands and buildings based on capital value thereof and in validating the levy on 
that basis, the implication of the use of the w’ord ‘ rate ’ could be effectively removed 
and the tax on lands and buddings imposed instead. The tax, therefore, can no 
longer be questioned on the ground that section 73 spoke of a rate and the imposition 
was not a rate as properly understood but a tax on capital value. In tip's view of the 
matter it is hardly necessary to invok e the I4th clause of section 73 which contains a 
residuary power to impose any other tax not expressly mentioned. 

In our judgment these appeals possess no merit after the passing of the Valida- 
tion Act and must be dismissed but in the circumstances without any order about 
•costs. 

R.M. Appeal* dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — M. Hidayatullah, Chief Justice, J. C. Shah, V. Ramaswamt, G. K. 
MrTTER and A.N. Grover, JJ. 

Venkatrao Esajirao Limbekar and others ... Appellants* 

v. 

State of Bombay and others ... Respondents. 

Hyderabad Tenancy and Agriadtural Lands (Re-enactment, Validation and further 

amendments) Act , 1961 — Validity of. 

The Provisions of the Maharashtra Act as also of the Hyderabad Act XXT of 
1950 together with the amending Act are immune' from any challenge on the ground 
of contravention of Articles 19 and 31 of the Constitution. By the Constitution 
(.Seventeenth Amendment) Act 1964, after Entry 20, Entries 21 to 66 were inserted 
in the Ninth Schedule to the Constitution. Entries 35 and 36 lelate to the 
Maharashtra Act and Hyderabad Act XXT of 1950 respectively. Article 31 ( b ) 
gives full protection to an Act and its provisions in the Schedule against any, 
challenge on the ground of inconsistency with or abridging of any of the rights 
conferred by Part HI of the Constitution. This would be so notwithstanding 
any Judgment decree or order of any Court or Tribunal to the contrary. The 
amending Laws and, in particular, Hyderabad Act HI of 1954 which circumscribed 
section 38 (e) would also be covered by the same protection because the „ 
Parent Act. namely, the Hyderabad Act XXI of 1950 was included in the Ninth 
Schedule in the year 1 964 which was long after the enactment of the amending Act. 


* CA. No. 464 of 1966. 


ISth April. 1969. 
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If the assent of the President had been accorded to the amending Acts, it would 
be difficult to hold that the President had never assented to the Parent Act, namely, 
Hyderabad Act XXI of 1950. Even if such assent has not been accorded earlier it 
must be taken to have been granted when Amending Act III of 1954 
was assented to. 

Appeal by Special Leave from the Judgment and Order dated the 25th March, 
1964 of the Bombay High Couit in Special Civil Application No. 1882 of 1962. 

A.K. Sen, Senior Advocate (K.P. Gupta, Advocate, with him), for Appellants. 

M.S.K. Sastri and R.H. Dhebar, Advocates, for Respondents. 

The Judgment of the Court was delivered by 

Grover, J . — -This is an appeal by Special Leave from a judgment of the Bombay 
High' Court dismissing a petition under Article 2 26 of the Constitution which had 
been filed by the appellants . The validity of the Hyderabad Tenancy and Agricultural 
Lands (Re-enactment, Validation and further amendment) Act, 1961, hereinafter 
called the “ Maharashtra Act ”, was challenged. It was also sought to restrain the 
respondents from proceeding with the enquiry under section 38 (e) of the Hyderabad 
Tenancy and Agricultural Lands Act (XXI of 1950) as amended by the 
Hyderabad Tenancy and Agricultural Lands (Amendment) Act (IH of 1954), 
read with the relevant rules. 

The appellants are land owners in Pathri Taluka of Parbhani District. This 
district was originally a part of the erstwhile State of Hyderabad and the provisions 
of the Hyderabad Act XXI of 1950 were applicable there. By amending Act 
TFT of 1954 which received the assent of the President on 31st January, 1954 a number 
of amendments were made. Section 38-E was inserted. By that section the 
Government could declare by notification that ownership of all lands held by protected 
tenants which they were entitled to purchase from their land-holders under the 
provisions of chapter IV were to stand transferred to such tenants. 

The district of Parbhani became a part of the erstwhile Bombay State on the 
enactment of the States Re-Organisation Act, >1956. By maans of Bombay 
(Hyderabad Areas) Adoption of law’s (State and Concurrent Subjects) Order 1956, 
the State of Bombay adopted and modified Hyderabad Act XXI of 1950.' A notifi- 
cation was issued on 21st May, 1957 by the Government of Bombay making a 
declaration under section 38-E of Hyderabad Act XXI of 1950 in the district of 
Parbhani. The Agricultural Lands Tribunal and the Special Tehsildar, Parbhani 
District as also the Secretary, The Agricultural Lands Tribunal Pathri Taluka of the 
same District started an inquiry under rule 54 of the Hyderabad Transfer, of - 
Ownership Rules and published a provisional list of those who were declared to be 
land owners which included some of the tenants of the appellants. The appellants 
filed objections which were dismissed. 

The Bombay Legislature passed Act XXXII of 1958 which was first published 
in the Bombay Government Gazette on 10th April, 195S after having received the 
assent of the President. By this Act further amendments were made in Hyderabad 
Act XXI of 1950. In July, 1959 the appellants filed a writ petition in the High Court 
of Bombay assailing the vires of the provisions of section 38-E of Hyderabad Act 
XXIofl950. The grounds of attack, inter alia, were that Articles 19(/)and31 ofthe 
Constitution had been contravened and that the aforesaid Act had not been reserved 
for and had not received the assent of the President. The validity of the notification 
issued in May 1957 was also attacked. This petition was dismissed by the High Court 
in March, 1960. In January, 1961 this Court granted Special Leave to appeal against 
that judgment. In March, 1961 during the pendency of the appeal the Andhra 
Pradesh High Court in Inamdars of Sulhanagar and others v. Government of Andhra 
Pradesh and another \ struck down Hyderabad Act XXT of 1950 as amended by Act 
IH of 1954 on the sole ground that it had not received the assent of the President as 
required by Article 31 (3) of the Constitution. “In February, 1961, the Maharashtra. 
Act was enacted after the assent of the President had been obtained. It repealed. 


I. (1961) 2 An. W.R. 60: A.I.R. 1961 A.P. 523. 
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and re-enacted the Hyderabad Act XXT of 1950 and declared that it shall be deemed 
to have come into force on 10th day of June, 1950 as re-enacted. It also repealed the 
amending laws and re-enacted them and declared that as re-enacted they shall be 
deemed to have come into force on the day specified against each of them in the table 
given therein. It made certain further amendments. Thereupon the appeal pending 
in this Court was withdrawn by the appellants with liberty to challenge the constitu- 
tionality of the Maharashtra Act. In 'November, 1962 the appellants, filed a petition 
under Article 226 of the Constitution in the Bombay High Court challenging the 
Maharashtra Act. This petition was dismissed by the High Court in March, 1964. 

It appears that only two points were urged before the High Court. The first was 
that the State Legislature had no power to re-enact the provisions of the Hyderabad 
Acts (the parent Act and the amending Acts) with retrospective effect. This argument 
was repelled by a brief observation that the State Legislature was competent to give 
retrospective effect to the provisions enacted by it. The second point raised was that 
section 38 (E) which provided that protected tenants would be deemed to have be- 
come owners of the land held by them subject to certain conditions with efRct from 
the date notified by the Government was ultra vires Articles 19 and 31 of the 
Constitution. The High Court referred to its earlier decision in Special Civil Appli- 
cation No. 1128 of 1959 in which the same contention had been pressed but had not 
been accepted. The High Court also relied on a decision of this Court in Sri 
•Ram Narain v. State of Bombay 1 in which the constitutional validity of similar 
provisions in section 32 of the Bombay Tenancy and Agricultural Lands Act had 
been' upheld. 

The present appeal must fail. The provisions of the Maharashtra Act as also 
of the Hyderabad Act XXI of 1950 together with the amending Act are immune 
from any challenge on the ground ofcontravention of Articles 19 and 31 of the 
Constitution. By the Constitution (Seventeenth Amendment) Act, 1964, after 
20, entries 21 to 66 were inserted in the Ninth Schedule, to the Constitution. 
35 and 36 relate to theMaharashtra Act and Hyderabad Act XXI of 1950 respec- 
tively. Article 31 (b) gives full protection to an Act and its provisionsdn the Schedule 
against any . challenge on the ground of inconsistency with or abridging of any of 
the lights conferredby PartIH of the Constitution- This would be so notwithstand- 
ing any judgment, decree or order of any Court or Tribunal to the contrary. The 
amending laws and, in particular. Hyderabad Act HI of 1954 which inserted section 
38-E would also be covered by the same protection because the parent Act, namely 
the Hyderabad Act XXI of 1950 was included in the Ninth Schedule in the year 
1964 which was long after the enactment of the amending Act. 

In the above view of the matter no attempt was made on behalf of the appellants 
to raise the second question about the competency' of the Legislature of the 
Maharashtra State to enact the Maharashtra Act with retrospective effect in respect 
of Parbhani District which became a part of the erstwhile Bombay' State only after 
the enactment of the Bombay States Reorganisation Act, 1956. The reason appa- 
rently is that even on the assumption that the Maharashtra Legislature could not 
have validly enacted retrospective legislation with regard to Parbhani District, the 
Hyderabad Act XXI of 1950 as amended by Act IH of 1954 was in force at the time 
when the notification was made in May r , 1957 pursuant to which proceedings were 
taken which were challenged by the appellants. As regards the decision of the 
Andhra Pradesh High Court Jnamdars of Salkawgar and others v. Government of 
Andhra Pradesh and ethers by which the Hyderabad Act XXI of 1950 was struck 
dovyn as not having received the assent of the President under Art’clc 31 (3) the 
position taken up in the writ petition was that such assent had been given to it on 
3rd April, 1958 and till then the said Act was not valid and operative. According to 
to the judgment of the Andhra Pradesh High Court. Hyderabad Act XXI of 1950 
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had never been assented to by the President although it had received the assent of 
the Rajpramukh of the erstwhile Hyderabad Statu Now the question of lack of 
.assent of the President was never pressed before the High Court, nor have we been 
invited to examine it. We would, however, like to observe that, as noticed before, 
when Hyderabad Amending Act III of 1954 was enacted the assent of the President 
was duly obtained. Similarly when Bombay Act XXXH of 1958 which was meant 
for amending Hyderabad Act XXI of 1950 was enacted the assent of the President 
had been given. If the assent of the President had been accorded to the amending 
Acts, it would be difficult to hold that the President had never assented to the 
parent Act, namely, Hyderabad Act XXI of 1950 . Even if such assent had not been 
accorded earlier it must be taken to have been granted when Amending Act H of 
1954 was assented to. 

For the above reasons this appeal is dismissed, there will be no order as to costs. 
S.V.J. Appeal dismissed . 

THE SUPREME COURT- OF INDIA. 

(Civil Appellate Jurisdiction .) 

Present : — -J. M. Shelat, V. Bhargava and C.A. Vaidialingam, JJ. 

The Co-operative Central Bank Ltd., and others, etc. . . Appellants * 

v. 

The Additional Industrial Tribunal, Andhra Pradesh, 

Hyderabad and others, etc. . . Respondents. 

The Andhra Pradesh Co-operative Societies Act (VII of 1964), sections 16 (5), 61 and 62 — 
Industrial Disputes Act (XIV of 1Q4.7), section 10 (1) (d) — Dispute between Co-operative 
Central Bank and their workmen relating to number of service conditions viz., Salary and 
allowances etc. — Jurisdiction of Registrar to decide under section 61 — Reference to Indus- 
trial Tribunal by the Government'-— Validity of. 

The Andhra Pradesh Co-operative Societies Act (VII of 1964) and Industrial Disputes Act 
(XIV of 1947) — Service conditions subject matter of bye-laws — Bye-laws, whether 
law or have the force of law—Scape of Bye-laws — Competency of Industrial Tribunal to 
alter or vary, bye-law in granting relief. 

The interpretation already placed by this Court, in Civil Appeal No. 358 of 
1967, on the provisions of section 91 (1) of the Maharashtra Act XXXII of 1961 is 
fully applicable to the provisions of section 61 of the Andhra Pradesh Co-opera- 
' tives Societies Act VII of 1964. In deciding these appeals, one must proceed on 
the basis that section 61 of the Act requires reference of a dispute to the Regis- 
trar only if the dispute is capable of being resolved by the Registrar or Iris 
nominee and further, the dispute between the co-operative society and the 
employee touches the business of the society in the sense explained by this 
.Court in that case. 

Hdd, tire dispute covered by the first issue referred to the. Industrial Tribunal 
could not possibly be referred for decision to the Registrar under section 61 of the 
Act. The dispute related to alteration of a number of conditions of service of the 
•workmen which relief could only be granted by an industrial tribunal dealing 
with an industrial dispute. The Registrar could not possibly have granted tire 
reliefs claimed under this issue because of the limitations placed on his powers in 
the Act itself. It is true that section 6 r by itself does not contain any clear indica- 
tion that the Registrar cannot entertain a dispute relating to alteration of condi- 
tions of service of the employee of a registered society : but the meaning given to 
the expressions “ touching the business of the society ” makes it very doubtful 
whether a dispute in respect of alteration of conditions of service can be held to be 
covered by this expression. Since the word “ business ” is equated with the actual 
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trading or commercial or other similar business activity of the society, and since it 
has been, held that it would be difficult to subscribe to the proposition that whatever 
the society does or is necessarily required to do for the purpose of carrying out its 
objects, such as laying down the conditions of service of its employees, can be said 
to be part of its business, it would appear that a dispute relating to conditions of 
service of the workmen employed by the society' cannot be held to be a dispute 
touching the business of the society. The position is clarified by the provisions of 
sub-section (4) of section 62 of the Act which limit tire power to be exercised by 
the Registrar, when dealing with a dispute referred to him under section 61 ; by' a 
mandate that he shall decide the dispute in accoi dance with the provisions of 
the Act and the rules and bye-laws. The provisions of the Act, the rules and die 
bye laws could not possibly permit the Registrar to change conditions of service 
of the workmen employed by' the society. In respect of the dispute relating to 
’ the alteration of various conditions of service,' the Registrar or other person dealing 
. with it under section 62 of the Act is not competent to grant the relief claimed by' 
tiie workmen at all. This dispute is not a dispute covered by the provisions of 
section 61 of the Act. Such a dispute is not contemplated to be dealt with under 
section 62 of the Act and must beheld to be outside the scope of section 61. 

The byre-law-s of a co-operative society framed in pursuance of the provisions of 
the Act cannot be held to be law or to have .force of law. It has no doubt been 
held that, if a statute gives power to a Government or other authority to make rules 
the rules so framed have the force of statute and are deemed to be incorporated as 
a par t of the statute. That principle, however, does not apply to bye-laws of the 
nature that a co-operative society is empowered by' the Act to make. The bye- 
law's that are contemplated by the Act can be merely those which govern the 
internal management, business or administration of a society. They may be 
binding between the persons affected by them, but they do not have the force of a 
statute. In respect of bye-laws laying down conditions of service of the employees 
of the society, the bye-laws would be binding bteween the society' and the emplyees 
just in the same manner as conditions of service laid down by contract between 
the parties. After such bye-laws laying dowTi the conditions of service are 
made and any. person enters the employment of a society those conditions of 
service will have to be treated as conditions accepted by r tire employees vsben. 
entering the service and will thus bind him like conditions of service specially 
forming part of the contract of service. - The bye-laws that can be framed by a 
society under the Act are similar in nature to the Articles of Association of a. 
company incorporated under the Companies Act and such articles of association 
have never been held to have the force of law'. The jurisdiction which is granted 
to industrial tribunals by the Industrial Disputes Act is not the jurisdiction of 
merely administering the existing laws and enforcing existing contracts. Indus- 
trial tribunals have the right even to vaiy contracts of sendee between the 
employer and the employees which jurisdiction can never be exercised by a civil 
Court or a Registrar acting under the Co-operative Societies Act, so that the 
circumstance that, in granting relief on the various service conditions the 
Tribunal will have to vary' the special bye-laws framed by the Co-operative Bank 
does not lead to the inference that the tribunal would be incompetent to grant 
the reliefs sought in this reference. The lelitfs could only be granted by the 
Industrial Tribunal and could not fall within the scope of the powers of the 
Registrar dealing with a dispute under section 61 of the Act. 

The provisions of section 16 (5) of the Act is irrelevant when considering the 
scope of the jurisdiction of the Registrar under section 61 of the Act. The Regis- 
trar could not have granted relief under section 16 (5) of the Act. 

Appeals from the Judgment and Order dated the 5th August, 1968 of the 
Anohra Pradesh High Court in Writ Petitions Nos. 2339 and 2742 of 1968. 

C.B. Agancala, Senior Advocate (JC. Srinivasa Murlhy B. P. Singh and Naanit 
Lai, Advocates, with him, for the Appellants (In both). 
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A. S. R. Chari and M. K. Ramamurihi; Senior Advocates (Mrs. S. Pappu, Madam 
Mohan J. Ramamurihi , Vineet Kumar, P. S. Khera and Miss Bindra Thai cur, Advocates, 
with them), for Respondent No. 2 (in both). 

The Judgment of the Com t was delivered by 

Bhargava, J. — An industrial dispute arose between 25 Co-operative Central. 
Banks in the State of Andhra Pradesh and their workmen represented by the Andhra 
Pradesh Bank Employees Federation, Hyderabad, which was referred by the’ Govern- 
ment of Andhra Pradesh to the Industrial Tribunal, Hyderabad, under section 
10 (1) (d) of the Industrial Disputes Act No. XIV of 1947. The subject-matter of 
the dispute was divided into three issues. The first issue comprised a number of 
service conditions, viz., (1) Salary Scalse and Adjustments (2) Dearness Allowance 
(3) Special Allowances (4) other Allowances (5) Uniforms and Washing Allow- 
ances for subordinate staff (6) Conveyance Charges (7) Provindent Fudd and 
Gratuity (8) Leave Rules (g) Joining Time on transfer, (10) Rules relating to 
departmental enquiry against employees for misconduct (11) Probationary Period 
and Confirmation (12) Working Hours and Overtime Allowance. (13) Age of 
Retirement, (14) Security, (15) Common Good Fund, (16) Service Conditions and 
(17) Promotions. The second and the third issues both “rented to the question 
whether the transfers of some employees of two of the Banks, The Vijayawada 
Co-operative Central Bank Ltd., Vijayawada, and The Vizianagaram Co-operative 
Central Bank Ltd., Vizainagaram, were justifk d and, if not to what reliefs were the 
employees entitled. Before the Industrial Tribunal, one of the grounds raised on 
behalf of the banks was that the reference of the disputes to the Tribunal was invalid, 
because such disputes were required to be referred for decision to the Registrar 
of the Co-operative Societies under section 61 of the Andhra Pradesh Co-operative 
Societies Act No. VHcf i964(hereinafterrcft rredtoas “theArt”) andtheeffect of the 
provisions of the Act was to exclude the jurisdiction of the Industrial Tribunals to- 
deal with the same disputes under the Industrial Disputes’ Act. Various other pleas 
were also taken by the banks in resisting the claims of the -workmen, but in these 
appeals, we are not concerned with them, because the Tribuaal dealt with the point, 
mentioned by us above, as a preliminary issue and rejected the contention of the- 
banks. Twenty-four of the banks thereupon challenged the preliminary decision 
of the Tribunal on this question, treating it as a preliminary award, by filing two- 
Writ Petitions Nos. 2339 and 2742 of ig68 under Article 226 of the Constitution in 
the High Court of Andhra Pradesh. The High Court also rejected the plea of the 
Banks. These two appeals haue been brought up before us by certificate against 
the orders of the High Court bismissing the two writ petitions. In Civil Appeal 
No. 2093 of ig68, the appellants are 10 banks who were petitioners before the High 
Court in Writ Petition No. 2339 of 1968, while 2 of the petitioner-banks in that writ 
petition have been impleaded as respondents. In Civil Appeal No. 2094 of ig68 r 
the appellants are also 10 banks who had joined in filing the other Writ Petition 
No. 2742 of 1968 in the High Court, while one of the petitioner-banks in that writ 
petition has been impleaded as respondent, and another has not joined the appeal 
as a party. In these appeals, therefore we arc only concerned with one single 
qustion as to whether the jurisdiction of the Industrial Tribunal to adjudicate on 
the industrial dispute referred to it under section 10 (,1) (d) of the Indstrial Disputes. 
Act was baixcd by the provisions of section .61 of the Act. 

The Tribunal, and the High Court in rejecting the plea taken on behalf of the 
banks, expressed the view that the disputes actually referred to the Tribunal were, 
not capable of being decided by the Registrar of the Co-operative Societies under 
section 61 of the Act and, consequently, the reference to the Industrial Tribunal 
under the Industrial Disputes Act teas competent. Learned Counsel appearing on 
behalf of the banks took us through the provisions of the Act to indicate that, besides 
being a local and special Act, it is a self contained Act enacted for the purpose of 
successful working of co-operative societies, including co-operative banks, and 
there are provisions in the Act -which clearly exclude the applicability of other laws 
if they happen to be in conflict with the provisions of the Act. It is no doubt true 
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that the Act is an enactment passed by State Legislature which received the assent of 
the President, so that, if any provision of a Central Act, including the Industrial 
Disputes Act, is repugnant to any provision of the Act, the provision of the Act will 
prevail and not the provision of the Central Industrial Disputes Act. The general 
proposition urged that the jurisdiction of the Industrial Tribunal under the Industrial 
Disputes Act will be barred if the disputes in question can be competendy decided 
by the Registrar under section 61 of the Act is, therefore, correct and lias to be 
accepted. The question, however, that has to be examined is whether the industrial 
dispute referred to the Tribunal in the present cases was such as was required to be 
referred to the Registrar ana to be decided by him under section 61 of the Act. 

In order to properly appreciate the submissions which have been made on behalf 
of the banks, by their Counsel, it is necessary to setoutthe provisions of sections 16, 
•6i, 62 and 133 of the Act which, are as follows : — 

“16. Amendment of bye-laws of a society. — (1) No amendment of any bye- 
law of a society shall be valid unless such amendment has been registered under 
this Act. Where such an amendment is not expressed to come into operation on a 
particular day, then, it shall come into force on the day on which it is registered. 

(2) Ever}' proposal for such amendment shall be forwarded to the Registrar 
who shall, if he is satisfied that the proposed amendment fulfils the conditions 
•specified in sub-section (1) of section 7, register the amendment within a period 
-of sixty days from the date of receipt of such proposals : 

Provided that the Government may, for sufficient cause which shall be record- 
ed in writing, extend the said period for a further period of sixty days. 

(3) The Registrar shall forward to the society a copy of the registered amend- 
ment together with a certificate signed and scaled by him, and such certificate 
-shall be conclusive evidence that the amendment has been duly registered. 

(4) Where the Registrar is not so satisfied, he shall communicate by registered 
post the order of refusal together ■with the reasons therefor, to the society within 
the period specified in sub-section (2). 

(5) If in the opinion of the Registrar, an amendment of the bye-laws of a 
society is necessary or desirable in the interest of such society or of the co-operative 
movement, he may, in the manner prescribed, call upon the society, to make any 
amendment within such time as he may specify. If the society fails to make 
•such an amendment ■within the time so specified the Registrar may, after giving 
the society an opportunity of making its representation, register such amendment 
and forward to the soceity by registered post a copy of the amendment together 
with a certificate signed by him ; such a certificate shall be conclusive evidence 
that the amendment has been duly registered ; and such an amendment shall have 
the same effect as an amendment of any bye-law made by the society. 

* > •*. * * 

*■*■*-** 

61. Disputes which may be ref erred to the Registrar : — 

(1) Notwithstanding anything in any law for the time being in force, if any 
dispute touching the constitution, management or the business of a society, other 
than, a dispute regarding disciplinary action taken by the society or its committee 
against a paid employee of the society, arises — 

(a) among members, past members and persons claiming through member, 
past members and deceased members ; or 

( b ) between a member, past member or person claiming through a member 
past member or deceased member and the society, its committee or any officer, 
agent or employee of the society ; or 
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(c) between the society or its committee and any past co mmi ttee, any officer 
agent or employee, or any past officer, past agent or past employee or die nominee, 
heir or legal representative of any deceased officer, deceased agent, or deceased 
employee of the society ; or 

(d) between the society and any other soceity ; 

such dispute shall be referred to the Registrar for decision. 

Explanation.: — For the purposes of this sub-section a dispute shall include — 

(t) a cliam by a society for any debt or other amount due to it from a member 
past member or the nominee, heir or legal representative of a deceased member, 
■whether such debt or other amount be, admitted or not ; 

(it) a claim by a surety against the principal debtor where the society has 
recovered from the surety any amount in respect of any debt or other amount due 
to it from the principal debtor as a result of the default of the principal debtor 
■whether such debt or other amount due be admitted or not ; 

(tii) a claim by a society against a member, past member or the nominee, 
heir or legal representative of a deceased member for the delivery of possession 
to the society of land or other immovable property resumed by it for breach of the 
conditions of assignment or allotment of such land or other immovable property. 

(2) If any question arises whether a dispute referred to the Registrar under 
this section is a dispute touching the constitution, management or the business of 
a. society, such question shall be decided by the Registrar. 

■ (3) (a) Every dispute relating to, or in connection with, any election to a 
committee of a society referred to in clause (a) of sub-section (3) of section 3 1 , shall 
be referred for decision to a Subordinate Judge or where there is no Subordinate 
' Judge, to the District Judge having jurisdiction over the place where the main 
office of the society is situated, whose decision thereon shall be final. 

(b) Every dispute relating to orin connection with any election to a committee 
of such class of societies as may, by notification in the Andhra Pradesh Gazette, 

• be specified by the Government in this behalf and referred to in clause ( b ) of sub- 
section (3) of section 31, shall be referred for decision to a District Munsif having 
jurisdiction over the place where the main office of the society is situated, and his 
decision thereon shall be final. 

(4) Every dispute relating to, or in connection with, any election "10 a com- 
mittee shall be referred under sub-section (1) of sub-section (3) only after the date 
of declaration of the result of such election. 

62. Action to hi taken by the Registrar on sveh reference 

(1) The Registrar may, on receipt of the reference of a dispute under section 

61,— 

(a) elect to decide the dispute himself ; or 

(b) transfer it for disposal to any person who has been invested by the Govern- 
ment -with powers in that behalf; or 

(c) refer it for disposal to an arbitrator. 

(2) Where the reference relates to any dispute involving immovable property, 
the Registrar or such person or arbitrator, may order that any person be joined as a 
party who has acquirer any interest in such property subsequent to the acquisi- 
tion "of interest therein by a" party to the reference and any decision that may lrc 
passed on the reference bv the Registrar, or the person or the arbitrator aforesaid, 
shall be binding on the party so joined as if he were an original party to the 
reference. 

(3) The Registrar may, by order for reasons to be recorded therein, withdraw 
any reference transferred under claue (b) ofsub-scction (1) or referred under claus c 
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-carrying out its objects can - s VCT -y- wide and wot. doubtful whether 

agree that the word “ tou * i ^business of a society, bu w ' AVor d“ touch- 
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This comment was made when taking notice cf the decision of the Full Bench of the 
Bombay High Court in Farkhundcli v. Potdar \ The Court also held : — 

“ One othei limitation on the word “ dispute 55 may also be placed and that is 
that the word ‘‘ dispute 55 covers only those disputes which are capable of being 
resolved by the Registrar or his nominee. 15 

Considering the similarity between secdon 6i of the Act and section gi (i) of the 
Maharashtra Act XXXII of 1961. we are of the opinion, that the interpretation 
already placed by this Court on the pros isions of secdon gr (1) of the Maharashtra 
Act XXXII of 1961 is fully applicable to the provisions of secdon 61 of the Act with, 
which we are concerned. Consequently, in deciding these appeals, we must pro- 
ceed on the basis that section 6 1 of the Act requires reference of a dispute to the 
Registrar only if the dispute is capable of being resolved by the Registrar or his 
nominee, and further, the dispute between the co-operative society and the employee 
touches the business of the society in the sense explained b\ this Court in that case. 

Applying these tests, wc have no doubt at all that the dispute covered by the 
first issue referred to the Industrial Tribunal in the present cases could not possibly 
be referred for decision to the Registrar under section 61 of the Act. The dispute 
related to alteration of a number of conditions of sen ice of the workmen which 
relief could only be granted by an Industrial Tribunal dealing with an industrial 
dispute. The Registrar, it is clear from the provisions of the Act, could not possibly 
have granted the reliefs claimed under this issue because of the limitations placed 
on his powers in the Act itself. It is true that section 61 by itself does not contain 
any clear indication that the Registrar cannot entertain a dispute relating to altera- 
tion of conditions of service of the employees of a registered society ; but the meaning 
given to the expression ci touching the business of the society 55 , in our opinion, 
makes it very doubtful whether a dispute in respect of alteration cf conditions of 
service can be held to be covered by this expression. Since the word business 55 
is equated with the actual trading or commercial or other similar business activity 
of the society? and since it har been held that it would be difficult to subscribe to the 
proposition that whatever the society does or is necessarily required to do for the 
purpose of carrying out its objects, such as laving down the conditions of service of 
its employees, can be said to be a part of its business, it would appear that a dispute 
relating to conditions of service of the workmen employed by the society cannot 
be held to be a dispute touching the business of the society. Further, the position 
is clarified by the provisions of sub-section (4) of section 62 of the Act which limit the 
power to be exercised by the Registrar, when dealing with a dispute referred to him 
under section 61 ; by a mandate that he shall decide the dispute in accordance with 
the provisions of the Act and the Rules and bye-laws. On the face of it, the provi- 
sions of the Act, the rules and the bye-laws could not possibly permit the Registrar 
to change conditions of service of the workmen employed by the society. For the 
purpose of bringing facts to our notice in the present appeals, the Rules farmed by 
the Andhra Pradesh Government under the Act, and the bye-laws of one of the 
appellant-banks have been placed on the Paper-books of the appeals before us- 
It appears from them that the conditions of service of the employees of the Bank 
have all been laid down by framing special bye-laws. Most of the conditions of 
service ,w’hich the workmen want to be altered to their benefit, have thus been laid 
down by the bye-laws, so that any alteration in those conditions of service will 
necessarily require a change in the bye-laws. Such a change could not possibly be 
directed by the Registrar when, under section 62 (4) of the Act he is specifically 
required to decide the dispute referred to him in accordance with the provisions of 
the bye-laws. It may also be noticed that a dispute referred to the Registrar under 
section 6 1 of the Act can. even be transferred for disposal to a person who may have 
been invested by the Government with powers in that behalf, or may be referred 
for disposal to an arbitrator by the Registrar. Such person or arbitrator, when decid- 
ing the dispute, will also be governed by the mandate in section 62 (4) of the Act- 


1. (1962) I Lsb-LJ. 51. 
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so that he will also be bound to reject the claim of the workmen which is nothing, 
else than a request for alteration of conditions of service contained in the bye-laws. 
It is thus clear that, in respect of the dispute relating to alteration of various condi- 
tions of service, the Registrar or other person dealing with it under section be of the 
Act is not competent to grant the relief claimed by the workmen at all. On the 
principle laid down by thus Court in the case of The Deccan Merchants Co-operative 
Bart- Ltd 1 therefore, it must be held that this dispute is not a dispute covered by the 
provisions of section 6 1 of the Act. Such a dispute is not contemplated to be dealt 
with under section 62 of the Act and must, therefore, be held to be outside the scope 
of section 61. 

In this connections, we may take notice of the view expressed by a learned 
single Tudge of the Madras High Court in South Arcot Co-operative Motor Transport 
Society, Ltd (for ex-servicemen) v. Sped Batcha and others =, where dealing with an indus- 
trial claim, the learned Judge held : 


« Therefore in regard to an industrial claim, like the retrenchment compensa- 
tion. the remedy for the worker would be only to enforce it by the machinery' 
created by the Industrial Disputes Act, namely, by section 10 and 33 C (2).. 
The Madras Co-operative Societies Act being itself a spemal statute^ the authority, 
acting under it, would have no jurisdiction beyond what the enactment itself con- 
ferred on him. He could not, therefore, have jurisdiction to decide a dispute 
under the Industrial Disputes Act. 

That 'decision abo related to sect™. 5 t.°rthe Mate Cooperative Societies Act. 
1932, which was similar in terms to section 6 1 of the Act. 

r a annealing on behalf of the appellant-banks, however, urged' 

Learned Couns pi^ g 0 fthe Industrial Tribunal to deal with the 

a new point to chaUenge the jundduon ^ ^ ^ thc conditions of service 
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cases does not, however, appear ..... contained in the Act that the condi- 
in the present case, theue is no pr The argument on behalf of the 

tions of service presenbed are n contained the conditions of service, 
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are themselves law, so that an fa ] would be an order contrary to law and, 
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hence, illegal. 

thc submission that the bye-laws of a co-operative 
Wc are unable to accept ofthc Act can be held to be law or to 

society framed in pursuance 01 ^ held that, if a statute .gives power to a. 

have the force of law. It has n , ” die rules so framed have thc force 
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principle, however, does not apply to bye-laws of the nature that a co-operative 
society is empowered by the Acs to make. The bye-laws that are contemplated 
by the Act can be merely those which govern the internal management, business or 
■administration of a society. They may be binding between the persons affected bv 
them, but they do not have the force of a statute. In respect of bye-laws laying 
down conditions of service of the employees of a society, the bye-laws would be 
binding between the society and the employees just in the same mannei as conditions 
-of service laid down, by contract between the parties. In fact, after such bye-laws 
laying down the conditions of service are made and any person enters the employ- 
ment of a society those conditions of service wiU have to be treated as conditions 
accepted by the employee when entering tire service and will thus bind him like 
-conditions of service specifically forming part of the contract of service. The bye- 
laws that can be framed by a soceity under the Act are similar is nature to the Articles 
of Association of a Company incorporated under the Companies Act and such Articles 
•of Association have never been held to have the force of Jaw. In a number of cases, 
•conditions of service for industries are laid down by Standing Orders certified under 
the Industrial Employment (Standing Orders) Act, 1964 and it has been held that, 
though such Standing Orders are binding between the employers and the employees 
■of the industry governed by these Standing Orders, they do not have such force of 
law as to be binding on Industrial Tribunal adjudicating an industrial dispute. 
The jurisdiction which is granted to Industrial Tribunal by the Industrial Disputes 
Act is not the jurisidetion of merely administering the existing law’s and enforcing 
•existing contracts. Industrial Tribunals have the right even to vary contracts of 
service between the employer and the employees which jurisdiction can never be 
•exercised by a civil Court or a Registrar acting under the Co-operative Societies 
Act, so that the circumstance that, in granting relief on issue No. 1 , the Tribunal 
will have to vary the special bye-laws framed by the Co-operative Bank does not 
lead to the inference that the Tribunal would be incompetent to grant the reliefs 
sought in this reference. In fact, the reliefs could only be granted by the Industrial 
Tribunal and could not fall within the scope of the powers of the Registrar dealing 
with a dispute under section 6 1 of the Act. 


We may also, in this connection, take notice of the submission made by learned 
■Counsel that the Registrar could have granted relief under section 16 (5) of the Act if 
he thought that it was advisable to grant that relief to the ■workmen. In our 
•opinion, this submission must be rejected for two reasons. The first reason is that 
notion taken by the Registrar under section 16 (5) of the Act will not be a decision on 
n dis pute referred to him under section 61 of the Act. When dealing with the dis- 
pute under section 61 of the Act, the Registrar is bound to decide the dispute in 
accordance with the existing bye-law’s, so that, if the dispute relates to alteration 
•of conditions of service laid down in the bye-laws, he will be incompetent to grant 
the relief claimed. It is also to be noticed that a dispute referred to a Registrar 
under section 6 of the Act may be transferred for disposal to a person who has been 
Invested by the Government with pow’ers in that behalf, or mav be referred for dis- 
posal to an arbitrator. On the face of it, such person or arbitrator cannot possi- 
bly exercise the powers of the Registrar under section 16 (5) of the Act. The second 
reason is that, under section 16 (5) of the Act, the power given to the Regisratr to 
propose amendments in the bye-laws and to enforce them if the proposal is not 
accepted by a society is to be exercised only when the Registrar is of the opinion 
-that it is necessary or desirable to do so in the interests of such society or of the co- 
operative movement. Amendments in bye laws under section 16 (5) of the Act arc 
not contemplated in the interests of tire workmen or for the purpose of resolving indus- 
trial disputes. The provisions of section 1 6 (5) of the Act thus appear to us to be 
drrelevant when considering the scope of the jurisdiction of the Registrar under 
section 1 6 of the Act. Consequently, the decision of theHigh. Court holding that the 
Tribunal had jurisdiction to deal with the industrial dispute referred to it must be 
upheld. 
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We may also take notice of an argument advanced at the last stage by learned 
Counsel appearing on behalf of the banks that, in any case matters covered by issues 
Nos. 2 and 3 referred to the Tribunal could have been competently decided by the 
Registrar, and the reference in respect of those two issues at least should be held 
to be incompetent. We do not think that at this stage there is any need for uS to 
decide this question, because such a point was not raised at all in the petitions filed 
under Article 226 of the Constitution before the High Court. In those petitions, 
the competence of the reference to the Industrial Tribunal as a whole was chal- 
lenged on the ground that it was barred because of the jurisdiction of the Registrar 
to deal with the dispute under section 6 1 of the Act. Consequently, we need not 
deal with the question whether a particular issue forming part of the reference has 
been competently referred or not. 

The appeals fail and are dismissed with costs. One hearing fee. 

S.V.J. Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present M. Hidayatuleah, Chief Justice, J.M. Shelat, V. Bhargava, 

K. S. Hegde and A. N. Grover, JJ. 

Indu Bhusan Bose 

v. 

Rama Sundari Debi and another 
Attorney-General for India (By notice). 

Constitution of India (1950), Article 246, Schedule VII, List I, Entry 3, List II, Entry 18 
and List III, Entries 6, 7 and 13 and West Bengal Premises Tenancy Act (XII of 1956)—! 

Cantonment area — Extension of Stale Act to cantonment area by State Government . 

Whether ultra vires — Power of Parliament to legislate in respect of house accomma » 
dation in cantonment area — Whether limited to military purposes alone — Extension of 
power of Parliament to regulate the relationship between landlord and tenant — Scope of 

1 Forth and Phrases — "regulation”. 

In the entry, where power is granted to Parliament to make laws for the regula- 
tion of house accommadation in cantonment areas, there arc no qualifying words 
- to indicate that the house accommadation must be accommadation required for 
military purposes, or must be accommodation that has already been acquired, 
requsitioned or allotted to the military . If a legislation in respect of any conton- 
ment was to be undertaken by Parliament for the first time under this entry, there 
would be, at the time of that legislation, no house in the contonmcnt already 
acquired, requsitioned or allotted for military purposes, and, if the interpretation 
sought to be put on behalf of the appellant were accepted, the power to pass laws 
cannot be exercised by Parliament at all. In the entry, various items, which can 
be the subject matter of legislation by Parliament are' mentioned separately and 
in none of these clauses there is any specification that the legislation is to be con- 
fined to areas or accommodation required for mi'itary purposes. When legisla- 
ting in respect of local self Government iu cantonment areas, it is obvious that 
Parliament will have to legislate for the entire cantonment area including portions 
of it which may be in possession of civilians and not military authorities, or mili- 
tary officers. Similarly, the powers of the cantonment authorities which could 
be granted by legislation by Parliament, cannot be confined to those areas or 
buildings which are in actual possession of military authorities or officers and 
must be in respect of the entire cantonment area including those buildings and 

r ■ — - - - • 
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lands which may be in actual ownership as well as occupation of civilians. There 
is no reason to narrow down the scope of legislation or regulation of horse accom- 
modation and confine it to houses winch are required or are actually in possession 
military authorities or military officers. The'power to regulate house accommo- 
dation by law must extend to all house accommodation in the cantonment area 
irrespective of its being owned by or in the possession of, civilians. If a law 
were to be made for the first time under this entry, all houses would be either 
Vacant or occupied by owners or occupied by tenants of owners under private 
agreements and the law, when first made, will have to govern such houses. The 
scope of the expression “regulation of house accommodation 55 in this entry, 
cannot, therefore be confined as urged on behalf of the appellant. 

The word “ regulation 55 cannot be so narrowly interpreted as to be confined 
to allotment only and not to other incidents, such as termination of existing 
tenancies and eviction of persons in possession of the house accommodation. 
This entry gives the power to Parliament to pass legislation for the purpose of 
directing or controlling all house accommodation in cantonment areas. This 
power to direct or control will include within it all aspects as to who is to make 
the constructions under what conditions the constructions can be altered, who is 
to occupy the accommodation and for how long, on what terms it is to be occupied, 
when and under -what circumstances the occupant is to cease to occupy it, and 
the manner in which the accommodation is to be utilised. All these are ingre- 
dients of regulation of house accommodation and there is no reason to hold that 
the word “ regulation ” has not been used in this wide sense in the entry. Parlia- 
ment was given the exclusive power to legislate in respect of house accommoda- 
tion in cantonment areas for regulating the accommodation in all its aspects. 

Whenever any legislation is passed relating to control of rents, that legislation 
can be effective and can serve its purpose only if it also regulates eviction of 
tenants. Consequently, when in Entry 3 of List I, the power is granted to Parlia- 
ment specifically to legislate as control of rents, that power cannot be effectively 
exercised unless it is held that Parliament also has the power to regulate eviction 
of tenants ■whose rents are to be controlled. Such power must be necessarily 
read in the expression <c regulation of house accommodation ”. It has to be 
remembered that this power reserved for Parliament is to be exercised in respect 
of house accommodation situated in cantonment areas only and not other areas 
the legislative power in respect ofwhich is governed by entries either in List II or 
in List III. This view is also borne out by the historical background provided by 
the legislation relating to cantonments and house accommodation in canton- 
ments' in India. 


The relationship oflandlord and tenant in respect of house accommodation situa- 
tedin cantonment areas is clearly covered by the entries in List I of the Constitution. 
The effect of Entry 3 of List I is that Parliament has exclusive power to make laws 
with respect to the matters contained in that Entry, notwithstanding the fact 
that a similar power may also be found in any Entry in List II or List III. Article 
246 of the Constitution confers exclusive power on Par liam ent to make lavs with 
respect to any of the matters enumerated in List I, notwitlistar.ding the concurrent 
power of Parliament and the State Legislative or the exclusive power of the 
State Legislative in Lists II and III respectively. The general power legislating 
in respect of relationship between landlord and tenant exercisable by a State Legis- 
lature either under Entry 18 ofList II or Entries 6 and 7 of List III is subject to the 
overriding power of Parliament in respect of matters in List I, so that tire effect 
of Entry 3 of list I is that, on the subject of relationship between landlord and 
tenant in so far as it arises in respect of house accommodation situated in canton- 
ment areas. Parliament alone can legislate and not the State Legislatures. No 
anomaly arises in holding that the exclusive power of Parliament for regulation 
of house accommodation including control of rents in cantonment areas has the 
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effect of making the legislative powers conferred by Lists II and III subject to 
this power of Parliament. 

A.C. Paid o. Vishwanath Chada, I.L.R. (1954) Bom. 434 ; Overruled. 

Nawal Mai v. Naihulal (1961) I.L.R. n Raj. 421, Affirmed. 

Appeal by Special Leave from the Judgment and Order dated the nth July, 
I966 of the Calcutta High Court in Civil Reference No. 20 of 1963. 

D. A. Makherjee and Sunil Kumar Ghosh, Advocates, for Appellant. 

A. K. Sen, Senior Advocate {Sukumar Ghose and Miss Krishna Sen, Advocates, 
with him), for Respondent No. 1. 

B. Sen, Senior Advocate (Sukumar Basu and P- K. Chakravarti, Advocates, with 
him), for Respondent No. 2. 

Airen De, Attorney-General for India and V. A. Seyid Muhammad, Senior Advo- 
cate ( R . H. Dhebar and S. P. Nayar, Advocates, with them), for the Attorney- 
General for India. 

The Judgment of the Court was delivered by 

Bhargava, J. — Rama Sundari Debi, the first respondent in this appeal by Special 
Leave, instituted a suit for the ejectment of Indu Bhusan Bose appellant who was a 
tenant in premises No. 18, Riverside Road, owned by respondent No. 1, situated 
■within the cantonment area of Barrackpore. The agreed- rent was Rs. 250 per 
mensem ; but there was a dispute as to whether the owner or the tenant was liable 
to pay rates and taxes. On an application presented by the appellant, the Rent 
Controller fixed fair rent under section 60 of the West Bengal Premises Tenancy 
Act No. XII of I956 (hereinafter referred to as “ the Act ”) at Rs. 1 70 per month 
inclusive of all cantonment taxes, and, in appeal, the amount was enhanced to 
Rs. 188 per month inclusive of all cantonment taxes. Respondent No. 1, in Decem- 
ber, ig6o, served a notice on the appellant to quit and, on failing to get vacant posses- 
sion, filed a suit in the Court of the Munsif. In the plaint, respondent No. 1 claimed 
that, regulation of house accommodation including control of rents, being a subject 
in Entry No. 3 of List 1 of the Seventh Schedule to the Constitution, the State Legis- 
lature could not competently enact a law on the same subject for cantonment areas, 
so that the appellant was not entitled to protection under the Act which had been 
extended to that area by the State Government. It was urged that the extension 
of that State Act to the cantonment area was ultra vires and void. The Munsif, 
thereupon, made a reference under section r 13 of the Code of Civil Procedure to the 
High Court of Calcutta for decision of this constitutional question raised in the suit 
before him. The High Court decided the reference by making a declaration that 
the notification, 'whereby the State Government had extended the provisions of the 
Act to the Barrackpore cantonment area, -was ultra vires and void. This is the deci- 
sion of the High Court that has been challenged in this appeal. 

It has been contended on behalf of the appellant that the High Court is not 
correct in holding that the filed of Legislation covered by the Act, •which is primirily 
concerned with control of rents and eviction of tenants, is included within the 
expression “ regulation of house accommodation in cantonment areas ” used in 
entry No. 3 of List I. That entry is as follows : — - 

tc 3. Delimitation of cantonment areas, local self-government in such areas, 

the constitution and powers within such areas af cantonment authorities and 

the regulation of house accommodation (including the control of rents) in 

such areas.” 

The submission made is that regulation of house accommodation will not include 
within it laws or rules on the subject of rclationslup of landlord and tenant of build- 
ings situated in the cantonment areas. On the other hand, according to the appel- 
lant, legislation on this subject can be made either under Entry No. 1 8 of List II 
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or Entries Nos. 6, 7 and 13 of List III, so that a State Legislature is competent to 
legislate and regulate relationship between landlord and tenant even in cantonment 
areas. These relevant entries are reproduced below : — 

« List II 

18. Land, that is to say, rights in oi over land, land tenures including the 
relation of landlord and tenant, and the collection of rents ; transfer and aliena- 
tion of agricultural land ; land improvement and agricultural loans ; coloniza- 
tion ”, 


“List III 

6. Transfer of property other than agricultural land ; registration of needs 
and documents. 

7. Contracts, including partnership, agency, contracts of carriage, and other 
special forms of contracts, but not including contracts relating to agricultural 

- land. 

13. Civil Procedure, including all matters included in the Code of Civil Pro- 
cedure at the commencement of this Constitution, limitation and arbitration.” 

On the scope of Entry 3 of List I, the argument advanced is that Parliament is 
empowered to legislate in respect of house accommodation situated in cantonment 
areas only to die extent diat that house accommodation is needed for -military pur- 
poses and laws are required for requisitioning or otherwise obtaining possession of 
that accommodation for such purposes. In the alternative, the submission made is 
that regulation of house accommodation by parliamentary law should be confined 
to houses acquired, requisitioned or allotted or military purposes. This Entry 3, 
according to.thc appellant, should not be read as giving Parliament the power to 
legislate on the relationship of landlord and tenant in respect of houses situated in 
‘cantonment areas if such houses are let out privately by a private owner to his tenant 
"and have nothing at all to do with the requirements of the military, IVe are unable 
to accept this submission. The language of the entry itself does not justify any 
such interpretation. In the entry when power is granted to Parliament to make 
laws for the regulation of house accommodation in cantonment areas, there are no 
'qualifying words to indicate that the house accommodation, which is to be subject 
to such legislation, must be accommodation required for military purposes, or must 
be accommodation that has already been acquired, requisitioned or allotted to the 
military. In. fact, if a legislation in respect of any cantonment was to be undertaken 
by Parliament for the first time under this entry, there would be, at the time of that 
legislation, no house in the cantonment already acquired, requisitioned or allotted 
for military purposes ; and, if the'interpreatation sought to be put on behalf of the 
appellant were accepted, the power of Parliament to pass laws cannot be exercised 
by Parliament at all. It is also significant that, in the entry, various items, wliich 
"can be the subject-matter of legislation by Parliament, are mentioned spearatcly, 
and these are : — 

(i) Delimitation of cantonment areas ; 

(it) local self-government in such areas ; 

(iii) the constitution and powers within such areas of cantonment authorities; 

and 

(iv) the regulation of house accommodation (including the control of rents) 
in such areas. 

In none of these clauses there is any specification that the legislation is to be 
confined to areas or accommodation required for military purposes. AVhcn Icgis- 

- lating in respect of local self-government in cantonment areas, it is obvious that 
•parliament will have to legislate for the entire cantonment area including portions 
-of it which may be in possession of civilians and not military authorities or military 

officers. Similarly, the powers of the cantonment authorities, which could be 
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granted by legislation by Parliament, cannot be confined to those areas or buildings' 
which are in actual possession of military authorities or officers and must be in respect 
of the entire cantonment area including those buildings and lands which may be in 
actual ownership as well as occupation of civilians. In these circumstances, there 
is no reason to narrow down the scope of legislation on regulation of house accom- 
modation and confine it to houses which are required or are actually in possession of 
military authorities or military officers. The power to regulate house accommoda- 
tion by' law must extend to all house accommodation in the cantonment area irres- 
pective of its being owned by', or in the possession of, civilians. In fact, if a law 
were to be made for the first time under this entry, all the houses -would be either 
vacant or occupied by owners or occupied by tenants of owners under private agree- 
ments and the law, when first made, will have to govern such houses. The scope 
of the expression “ regulation of house accommodation ” in this entry cannot, there- 
fore, be confined as urged on behalf of the appellant. 

It is, in the alternative, contended that, even if the expression “ regulation of 
house accommodation” in this entry includes regulation of houses in private occupa- 
tion, it should not be interpreted as giving Parliament the power even to legislate 
for eviction of tenants who may have occupied the houses under private arrangement 
with the owners. It should be confined to legislation for the purpose of obtaining 
possession and allottment of such accommodation to military authorities or military 
officers. We cannot accept that the word “ regulation ” can be so narrowly inter- 
preted as to be confined to allotment only and not to other incidents such as ter- 
mination of existing tenancies and eviction of persons in possession of the home 
accommodation. The dictionary' meaning of the word “regulation ” in the Shorter 
Oxford Dictionary' is “ the act of regulating ” and the word “ regulate ” is given the 
meaning ec to control, govern or direct by rule or regulation ”. This entry', thus, 
gives the power to Parliament to pass legislation for the purpose of directing or 
controlling all house accommodation in cantonment areas. Clearly, this power to 
direct or control will include within it all aspects as to who is to make the construc- 
tions under what conditions the constructions can be altered, W'ho is to occupy the 
accommodation and for how long, on -what terms it is to be occupied, -when and 
under what circumstances the occupant is to cease to occupy it, and the manner 
in which the accommodation is to be utilised. All these are ingredients of regulation 
of house accommodation and we see no reason to hold that this word" regulation ” 
has not been used in this wide sense in this entry. 

It appears that, in the Government of India Act, 1935, the corresponding Entry 
No. 2 in List I of the Seventh Schedule to that Act -was similar to this Entry No. 3 of 
List I of the Seventh Schedule to the Constitution, but the expression “including 
control of rents” which is now in Entry No. 3 of List I within brackets did not exist. 
An argument -was sought to be built on it that regulation of house accommodation 
wa s not intended to cover control of rents when that expression -was used in the 
corresponding entry in the Government of India Act, and that this expression used 
in the Constitution should also be interpreted to cover the same field, so that, but 
for the addition made within brackets, Parliament could not have legislated for con- 
trol of rents of house accommodation within cantonment areas. It is further urged 
that, if the expression cc regulation of house accommodation ” is interpreted as not 
including within it regulation or control of rents, it should also be held that it will 
not include regulation of eviction of private tenants. This argument is based on 
the premise that the words “ including control of rents” w r as introduced in Entry 3 
of List I of the Seventh Schedule to the Constitution for the purpose of enlarging the 
scope of the legislative authority of Parliament and making it wider than that of the 
Federal Legislatiure under the Government of India Act. Such an assumption 
is not neerssarily justified. It may be that the words * c including the control of 
rents ” were introduced by way of abundant caution or to clarify' that the regulation 
of house accommodation is -wide enough to include control of rents. The addition 
may have been made so as to concentrate attention on the fact that legislation was 
needed for control of rents in the situation that existed at the time -when the Consti- 
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tution was passed by the Constituent Assembly. It has to be remembered that 
cantonments are intended to be and are, in fact, military enclaves and regulation of 
occupation of house accommodation in the cantonment areas by Parliamentary lav.' 
is necessary from the point of view of security of military installations in cantonments 
and requirements of military authorities and personnel for accommodation in such 
areas. Such a purpose could only be served by ensuring that Parliament could 
legislate in respect of house accommodation in cantonment areas in all its aspects, 
including regulation of gr ant of leases, ejectment of lessees, and ensuring that the 
accommodation is available on proper terms as to rents. On an interpretation of 
the contents of the entry itself, therefore, we are led to the conclusion that Parliament 
was given the exclusive power to legislate in respect of house accommodation in 
cantonment areas for regulating the accommodation in all its aspects. 

In this connection, we may refer to three decisions which explain the object of 
legislation on the subject of rent control. In Prout v. Hunter *, Scrutton, E.J.j 
dealing with the legislation during the war in England, held : — 

“ Great public feeling was aroused by the exorbitant demands for rent that 
were made and the ejectments for r. on-payment of it, with the result that Parlia- 
ment passed the Rent Restriction Acts with the two-fold object, (i) of preventing 
the rent from being raised above the pre-war standard, and (2) of preventing 
tenats from bring turned out of thrir houses even if the term for which they hud 
originally' taken them had expired.” 

In Properly Holding Company Limited v. Clark it was held : — 

“ There are certain fundamental features of all the rent restriction legislation 
or at any rate of the legislation from 1920 to 1939. The two most important 
objects of policy' expressed in it are (1) to protect the tenant Com eviction from 
the house where he is living, except for defined reasons and on defined conditions ; 
(2) to protect him from having to pay more than fair rent. The latter object 
is achieved by the provisions for standard rent with (a) only' permitted increases, 

( b ) the provisions about furniture and attendance, and (c) the provisions about 
transfers of burdens and liabilities from the landlord to the tenant which would 
undermine or nullify' the standard rent provisions. The result has been held to 
be that the Acts operate in rem upon the house and confer on the house itself the 
quality of ensuring to the tenant a status of irremovability'. In this description 
of the distinguishing characteristics conferred by r statute upon the house, the 
most salient is the tenant’s security' of tenure — his protection against eviction ; 
although the scope of the statutory policy about a fair rent must also be borne in 
mind, especially in connection with the provisions relating to furniture, attendance, 
services and board.” 

In Curl v. Angelo and 1 mother 3 , Lord Greene, M.R. dealing with Rent Restrictions 
Act, held : — 

“ The Courts have had to consider what the over-ridirg purpose and intention 
of the Acts are, and I cannot put it in a more clear or authoritative way than by 
using the words of Scrutton, L.J. in Skinner v. Geary 4 , that the object was to protect 
the person residing in a dwelling-house from being turned out of his home. 

All these three cases clearly' show that w r her.ever any' legislation is passed relating 
to control of rents, that legislation canbc effective and can serve its purpose only if 
it also regulates eviction of tenants. Consequently', ■when in Entry 3 of List I the 
pow'er is granted to Parliament specifically' to legislate on control of rents, mat power 
cannot be effectively exercised unless it is held that Parliament also has the power 
to regulate eviction of tenants whose rents are to be controlled. Such power must 
therefore, be necessarily read in the expression “ regulation of house accommoda- 
tion ”, Of course, it has to be remembered that this power reserved for Parliament 
is to be exercised in respect of home accommodation situated in cantonment areas 


1. LR. (1924)"2 KB 7 36. 

2. L.R. (194S)_1 K.B 630. 


3. (1948) 2 A.E.R. 189- 

4 . L.R- (1931) 2 K-B. 456, 560. 
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only and not other areas the legislative power in respect of which is governed by 
entries either in List II or in List III. 

This view that we are taking is also borne out by the historical background 
provided by the legislation relating to cantonments and house accommodation in 
cantonments in India. Carnduff in his book on “ Military and Cantonment Law 
in India ” has indicated how the need for legislating with the object of overcoming 
difficulties experienced by military officers in obtaining suitable accommodation 
in cantonments came under consideration, and has stated : 

" In the early days of the British dominion in India, the camps, stations, and 
posts of the field army gradually developed into cantonments, where troops were 
regularly garrisoned. The areas so occupied were at first set apart exclusively 
for the military and intended for occupation by them only ; but, by degrees, non- 
military persons were admitted, land was taken possession of by them, and houses 
were built under conditions laid down by the Government from time to time. 
These conditions were undoubtedly framed with the main object of rendering 
accommodation always primarily available for the military officers whose duties 
necessitated their residence within cantonment limits.” (p. clxii). 

He goes on to relate that a Bill which ultimately became the Cantonments 
Act, 1889, originally contained a set of provisions on the subject, insisting on the 
prior claim of military officers to occupy houses in cantonments and proposing that 
disputes as to the rent to be paid and the repairs to be executed should be referred 
to, and settled by, committees of arbitration. That part of the Bill was, however, 
omitted as it evoked considerable opposition and a separate measure was, conse- 
quently, taken up, but not till after many years of discussion. The new Bill was 
introduced in the Governor- General’s Council in 1898, and was passed into law as 
the Cantonments (House Accommodation) ’Act II of 1902. The main provision 
in this Act was that, on the Act being applied to any cantonment, every house situated 
therein became liable to appropriation at any time for occupation by a military 
officer. It recognised the paramount claim of the military authorities to insist upon 
houses in cantonments being, where necessary, made primarily available for occu- 
pation by the military officers stationed therein. In addition, a provision was made 
in section 10 that no house in any cantonment or part of a cantonment was to be 
occupied for the purposes of a hospital, bank, hotel, shop or school, or by a railway 
administration, without the previous sanction of the General Officer of the Com- 
mand, given svith the concurrence of the Local Government. This provision, thus 
clearly regulated the letting out of houses in a cantonment even for some of the 
civilian purposes, such as hospital, bank, etc. The reason obviously was that it was 
considered inappropriate that a house occupied for such a purpose should be required 
to be vacated in order to make the house available for military officers. Keeping 
the primary object of facilitating availability of house accommodation for military 
officers in view, even private letting out was, thus, regulated at that earliest stage. 
Subsequently came the Cantonments (House-Accommodation) Act VI of 1923 
which was in force when the Government of India Act was enacted, as well as at the 
time when the Constitution came into force. This Act also contained similar pro- 
visions ■which permitted military authorities to direct an owner to lease out a house 
to the Central Government, to require the existing occupier to vacate the house and 
to refrain from letting out any house for purposes of a hospital, school, school hostel, 
bank, hotel, or shop, or by a railway administration, a company or firm engaged in 
trade or business or a club, without the previous sanction of the Officer Command- 
ing the District given with the concurrence of the Commissioner or, in a Province 
where there are no Commissioners, of the Collector. Tins Act also, thus, interfered 
with and regulated letting out of house accommodation by owners for civilian pur- 
poses even though, at the time of letting, the house was not required for any military 
purpose. It -was in the background of this legislative history that provision seas' 
made in the Government of India Act in Entry 2 of List I of the Seventh Schedule 
reserving for the Federal Legislature the power to legislate so as to regulate house 
accommodation in cantonment areas, and the same power with further clarifica- 
tion was reserved for Parliament in Entry 3 of List I of the Seventh Schedule to the 
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Constitution. Obviously, it could not be intended that Parliament should not be 
able to pass a law containing provisions similar to the provisions in these earlier Acts 
which did interfere with “private letting out of house accommodation in cantonment 
areas by owners for certain purposes. 

Another aspect that strengthens our view is that if we were to accept the inter- 
pretation sought to be put on behalf of the appellant that the power of Parliament 
is confined to legislation for the purpose of obtaining house accommodation in can- 
tonment areas for military purposes and excludes legislation in respect ofhouse 
accommodation not immediately required for military purposes, all that Parliament, 
wi'l be able to do will be to make provision for acquisition or requisition of house 
accommodation. On the house accommodation being acquired or requisitioned, 
it will be available for use by military authorities. Such power, obviously, could 
not be intended to be conferred by Entry 3 in List I when the same power is specifi- 
cally granted concurrently to both Parliament and the State Legislatures under 
Entry 42 of List III of the Seventh Schedule to the Constitution. 

On behalf of the appellant, reliance was placed on some decisions of some of 
the High Courts in support of the proposition that the power of Parliament under 
Entry 3 of List I does not extend to regulating the relationship between landlord 
and tenant which power vests in the State Legislature under Entry 18 of List II. 
The first of these cases is A. C. Patel v. Vishwanath Chada 1 where the Bombay High 
Court was dealing with Entry 2 of List I of the Seventh Schedu’e to the Government 
of India Act, 1935 and Entry 21 of List II of that Act. The Court was concerned 
with the applicabi’ity of the Bombay Rent Restriction Act No. LVII of 1947 to 
cantonment areas. Opinion was first expressed that the Rent Restriction Act had 
been passed by the P ovincial Legislature under Entry 21 of List II and refiance 
was placed on the English interpretation Act to hold that land in that entry would 
include bui'dings so as to confer jurisdiction on the Provincial Legislature to legis- 
late in respect of house accommodation. Then, in considering the effect of Act 
LVII of 1947, the Court said : — 

"As the preamb’e of the Act -sets out, the Act was passed with a view to the 
contro 1 of rents and repairs of certain premises, of rates ofhotels and lodging house 
and of evictions. ' Therefore,'- thepith’ and substance of Act LVII of 1947 is to 
. regulate the relation between landlord and tenant by contro'ling rents which the 
tenant has got to pay to the landlord and by controlling the right of the landlord 
to evict his tenant. Can it be said that ■when the Provincial Legislature was deal- 
ing with these relations between landlord and tenant, it was regulating house 
accommodation in cantonment areas ? In ’out opinion, the regulation contemplat 
ed by Entry 2 in List I is regulation by the State or by Government. Requisition- 
ing of property, acquiring of property, allocation of property, all that would be 
regulation ofhouse accommodation, but when the Legislature merely deals with 
delations of landlord and tenant, it is not in any way legislating with regard to 
house accommodation. The house accommodation remains the same, but the 
tenant is protected qua his landlord.” 

We have felt considerable doubt whether the power of legislating on rc’ationship 
between land'ord and tenant in respect ofhouse accommodation or buildings wou’d 
appropriate’y fall in Entry 21 of List II of the Seventh Schedule to the Government 
Of India Act, or in the corresponding Entry 18 of List II of the Seventh Schedule to 
the Constitution. These Entries permit legislation in respect of land and explain 
the scope by equating it with rights in or over land, land tenures, including, 
the relation of landlord and tenant, and the collection of rents. . It is to be noted 
that the relation of land'ord and tenant is mentioned as being included in land 
tenures and the expression “ land tenures ” would not, in our opinion, appropriately 
cover tenancy of buildings or of house accommodation. That expression is only 
used with reference, to relationship between landlord and tenant in respect of 
vacant lands. In fact, leases in respect of non-agricultural property arc dealt withr 
m the Transfer of Property Act and would much more appropriately fall within the 
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scope of Entry 8 of List III in the Seventh Schedule to the Government of India Act 
read with Entry 10 in the s am e List, or within the scope of Entry 6 of List III in the 
Seventh Schedule to the Constitution read with Entry 7 in the same List. Leases 
and all rights governed by leases, including the termination of leases and eviction 
from property leased, would be covered by the field of transfer of property and 
contracts relating thereto. However, it is not necessary for us to express any definite 
opinion in this case on this point because of our view that the relationship of landlord 
and tenant in respect of house accommodation situated in cantonment areas is 
clearly covered by the Entries in List I. In the Constitution, the effect of Entry 3 
of List I is that Parliament has exclusive power to make laws with respect to the 
matters contained in that Entry, notwithstanding the fact that a similar pow er may 
also be found in any Entry' in List II or List III. Article 246 of the Constitution 
confers exclusive power on Parliament to make laws with respect to any o t .e 
matters enumerated in List I, notwithstanding the concurrent power of Par lamen 
and the State Legislature, or the exclusive power of the State Legislature m ists 
and n respectively. The general power of legislating in respect of relationship 
between landlord and tenant exercisable by a State Legislature either under Entry' 1 
of List n or Entries 6 and 7 of List III is subject to the ovemding power ol _ParIia- 
merit in respect of matters in List I, so that the effect of Entry 3 °. 1S . 5 . 

the subject of relationship between landlord and tenant insofar as it arises m respe 
of house accommodation situated in cantonment areas, Parliament a one can 
late and not the State Legislatures. The submission made that this interpretation 
will lead to a conflict between the powers conferred on the various Legislatures m 
Lists I, II and III has also no force, because the reservation of power for Parliament 
for the limited purposes of legislating in respect of cantonmen areas n y . . 

to exclusion of this part of the legislative P 0 '^ /" r< im the genera pow corI fi ne d 

on State Legislatures in the other two Lists. This kind o exc usion The 

only to legislation in respect of house accommodation m ca P f 0 ‘ r ] oca i 

same Entry gives Parliament jurisdiction to make provision by ^ peneral 

self-government in cantonment areas which fa clearly a ^^“^^^11 
power of the State Legislatures to make prevision for oca sc 'S . exclude 
areas of the State under Entry 5 of List II. That entry 5 does "f^^^fj-ould be 
cantonment areas and, but for Entry' 3 of List I, the State ^ould^e 

competent to make provision for local government even m education, 

Similarly, power of the State Legislature to legislate m respect o . ( ) of 

including universities, under Entry n of List II is made su je of mines 

Entries #3, 64, 65 and 6G of List I and Entry 25 of M 
and mineral development m Entry 23 of List II is m ^ , of the Union ; 

of List I with respect to regulation ar d development un er p Entries 7 

On) industries in Entrv 24 of List II is made subject to the pro™s of » 7 
and 52 of List I; (far) trade and commerce within the State in Entry. 26 of L^ ^ 

made subject to the provisions of Entry 33 of List III , ( ) P provisions of 

distribution of goods under Entry 27 of List II is made subject) o the j 

Entry 33 of List III; and (Vi) theatres and dramatic performances^^cmem^^^ 
Entry 33 of List II is made subject to the provisions o ^ntry^ ^ the powcr 

the Constitution itself has specifically put down enm^ ^ of cnt ries in either 

is expressed in general terms but is made subject to P holdirg that the 

List I or List III. In these circumstances, no anomaly anscs m hoimrg ^ 

exclusive power of Parliament for regulation o ous legislative powers 

control of rents in cantonment areas has the effect vi £, wc 

conferred by Lists II and III subject to this power of . .q p a icFs case \ 

am unable to affirm the decision of the Bombay Hie ^ g^^ft Schedule 

t?£e p^Sdlaw-s tobe made 

Ssss --PW 
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the same interpretation on Entry 3 of List I of the Seventh Schedule to the Consti- 
tution. That decision was also based on the same interpretation of the scope of 
regulation of house accommodation as was accepted by that Court in the earlier 
case. 

The Nagpur High Court in Kcwalchand v. Dashralhlal 1 proceeded on the assump- 
tion that die decision in the case of A. C. Patel V. Vishwanath Chada- correctly defined 
the scope of Entry 2 in List I of the Seventh Schedule to the Government of India 
Act, and considered the narrow question whether the relationship of landlord and 
tenant specifically mentioned in Entry 2 1 in List II of that Act which covered the 
requirement of permission to serve a notice for eviction in regulating the relation of 
landlord and tenant and fell within the scope of Entry 21 in List II or in Entry 2 in 
List I of that Act. The Court held that it substantially fell in Entry 21 in List II 
and not in Entry 2 in List I. That Court did not consider it necessary to express 
any opinion on the question whether the expression tc regulating of house accommo- 
dation ” included something besides ■what Chagla, C.J., had said was its ambit m 
the case of A, C. Patel v. Vishwanath Chada"-, but expressed the opinion that the ex- 
pression could not be stretched to include the aspect of the relation of landlord and 
tenant involved in that particular case. It is clear that, in that case^also, a narrow 
interpretation of the expression £< regulation of house accommodation ” was accepted 
because it appears that there was no detailed discussion of the full scope of that 
expression. Similar is the decision of the Patna High Court in Babu Jagatanand v. 
Sri Salyanarayanji and Lalcshmiji Through the Shebait and Manager Jamuna Bos 3 4 . In fact, 
this last case merely followed the decision of the Bombay High Court m the case ol 
F. E. Dartikhanawalla V. Khsmchand Lalchand «. On the other hand, the Rajasthan 
High Court in jVawal Mai v. Nalhu Lai 5 held that the power of the State legislature 
to legislate in respect of landlord and tenant of buildings is to be found in Lntnes , 7 
and 13 of List III of the Seventh Schedule to the Constitution and not in Entry ■ 10 
of List II, and that that power was circumscribed by the exclusive power o ax - 

ment to legislate on the same subject under Entry 3 of List I. That is a o e 

which the Calcutta High Court has taken in the judgment m appeal belore us. 
We think that the decision given by the Calcutta High Court is correct and must be 
upheld. 

The appeal fails and is dismissed with costs payable to plaintiffRespondcnt only. 


S.V.J. 


Appeal dismissed. 
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^ GHAZIABAD ENGG. CO., (PVT.) LTD. V. ITS WORKMEN {Shah, J.). 

Leave this Court will not be justified in interfering v/ith the finding of the Tribunal 
even if it be open to the criticism that a part of the evidence relied upon is not in 
law relevant. 

On facts gratuity payable to a workman on termination of employment is to be 
computed, on the total wage packet of the workman including dearness allowance 
which he has last drawn. This order makes a departure from the normal rule 
which is adopted in industrial awards. A departure may be made from the 
normal rule, if there be some strong evidence or precedent in the industry, or 
conduct of the employer or other Exceptional circumstances to justify’ that course. 
In the absence of such evidence, the gratuity should be related to the basic wage 
and not to the consolidated 'wage -packet. In the present case it is found that e 
financial position of the company’ is sound but there is no evidence that the com- 
pany is 1 making abnormally high profits ’ nor is there any* evidence that in its 
sister concerns or in other engineering concerns in the region there is a prac ice 
of awarding gratuity related to consolidated wages. On facts held, wages 
in the sch em e shall mean basic salary* or emoluments excluding dearness °w ance 
and other allowances and benefits payable to the workman. 

Appeal by* Special Leave from the Award, dated Ae tyth May, 1965/23^ 
February, rg66 of the Additional Industrial Tribunal, Delhi in Industrial Dispute 
No. iog of 1965. 

H. R. GohhaU, Senior Advocate (Mfs. G. L. Sanghi and K. P. Gupta, Advocates, 
with him), for the Appellant. 

Mrs. Urmila Kapur and Miss Bhajan Ramrakhiani, Advocates, for the Respondents. 

The Judgment of the Court w r as delivered by _ . __ . 

Shah, J. — Bv order dated 24th February, 1965 the Chief' d 
referred for adjudication, industrial disputes between the appellant comp y ^ _ d 
its workmen relating to dearness allowance and introduc ion o _ " , follov- 

for the benefit of the workmen. The Industrial Tribunal, Delhi framed the follow 

ing “ gratuity scheme ” : 

One month’s wages for each year of service 
or part thereof in excess of six months 
subject to a maximum of 15 months 
wages. In case of death of employee 
the gratuity shall be payable to his 
nominee or if there is no nominee to his 
legal heirs. 

1 n days wages for each year of service or 
5 pS thereof in encess of sis monfc 
subject to a maximum of 15 months 
wages. 

jc" days wages for each year of service or 
part thereof in excess of six mon 
subject to a maximum of 15 months 


(1) On death or retirement on 
attaining the age of super- 
annuation or on becoming 
mentally or physically unfit. - 
for further service. 


(2) On termination after five years’ 

service for any cause whatso- 
ever except by way of re- 
trenchment or resignation. 

(3) On resignation after 10 years of 

service. 

wages. 

Provided that if termination K ^pt^^ductedfromAe^atuity payable, 
to the company, the amount of loss shall lb ^ d d t pa ^ et of the work- 

Tne word c wages ’ m this Scheme shall mean m „ ^ ; v 
mzn including dearness which he was last awin & . . . r 

T . ~. L , , « f -ii workmen who were appointed in 19E0 

The Tribunal also directed that all ^ e tcn p 0 i nt rise in the cost 
or earlier should get dearness allowance at R -3 1 ^ f with effect 

^Consumer Price Index base after i?6o/ the consumer 

Ss shall be found out and he 
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shall be given Rs. 3 as dearness for qvery ten point rise in cost of consume] Price 
Index base i960 above it with effect from 1st January, 1965 or such later date on 
which the limit of 10 point rise in cost of Consumer Price Index base is crossed”. 
The Tribunal also directed that dearness allowance wili not be enhanced till the 
limit of ten points be crossed ”, and that dearness allowance once granted will 
not be reduced till the Consumer Price Index falls by more than 10 points. The 
Company has appealed to this Court with Special Leave. 

■^ti jhc view of the Tribunal, the financial position of the company “is very 
sound ” and that it has ” financial capacity and stability to bear the additional 
burden of dearness allowance and of the gratuity scheme.” In reaching that con- 
clusion the Tribunal relied upon a news item published in the newspapers that 
2000 Russian Tractors were being immediately imported by the company even 
though the agency of the Company was being terminated. In relying upon news- 
paper reports the Tribunal may have erred. But the conclusion of the Tribunal is 
founded upon a review of several other circumstances. It is true that one of the 
primary lines of business of the company was of selling tractors as agents of Russian 
manufacturers. That agency was in danger of being terminated because the 
State Trading Corporation had arranged to take ov'er the agency. But the balance 
sheets of the company show that the agency was only one of the many lines of 
business and. the closure of the agency of the tractor manufacturers was not likely 
to affect the financial structure of the Company* seriously. The Tribunal has on 
appreciation of evidence come to the concision that the financial position of the 
company' was sound and assuming that the Tribunal is governed by the strict rules 
prescribed by the Evidence Act, sitting in appeal with Special Leave we will not be 
justified in interfering with the finding of the Tribunal even if it be open to the 
criticism that a part of the evidence relied upon is not in law relevant. 

The Company had on its roll 244 workmen out of whom 118 entered employ- 
ment after 1960. The Company has been paying to its workmen wages consisting 
of two components — baric wages and 50 per cent, of the basic wages as dearness 
allowance. Payment of wages is made in this form to all workmen whether their 
employment commenced before the year i960 or thereafter. It is true that before 
i960 bhe company used to make a consolidated payment without specifying any 
amount of basic salary* 01 dearness allowance. Since i960 in every appointment 
letter it was expressly recited that the employee trill get a consolidated salary con- 
sisting of 2/grd of the consolidated salary as basic -wages and the balance as dearness 
allowance. The company* has produced before the Tribunal 118 such letters of 
appointment in respect of all employees employed after the year i960. In respect 
of the employees appointed prior to the year i960 in the salary* register basic salary 
and dearness allowance was separately* entei ed though at the time of appointment 
of employ*ees there -was no allocation as basic wages and dearness allowance. 

There is no dispute that since the year ig6o there has been a rise in the cost of 
living. The Consumer Price Index for Industrial Workers which -i Va s 100 in i960, 
had risen to more than 130 in 1965. The management of the company granted 
dearness allowance to employees in other concerns under its management even though 
those other concerns were not financially very* sound. No serious argument has been 
advanced before us that the rise in dearness allowance is not justified. The only* 
ground of complaint is that by* relating the dearness allowance to the total wage 
packet the workmen are given a rise both in the dearness allowance and the basic 
wage. 

The Tribunal has awarded dearness allowance at the flat rate of Rs. 3 f° r c ' cr Y 
10 point rise in the cost of Consumer Price Index. The rise is not related to the 
quantum of basic wage or consolidated wage. It is a flat uniform rate applicable 
to every workman. The Tribunal was of the view that the allocation between the 
basic wage and the dearness allowance was “ not fair ”, but for the purpose of the 
present reference, the question is academic because dearness allowance is not 1 dated 
to the quantum of salary* that the workmen receive. The argument that the rise 
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will operate to give to the workmen besides the additional dearness allowance, a 
percentage increase in dearness allowance alreadv paid as part of the consolidated 
wage cannot be accepted. We do not therefore see any reason to interfere with the 
order passed by the Tribunal with regard to the dearness allowance cc at the rate 
of Rs. 3 for every io point rise in the Consumer Price Index.” 

Gratuity payable to a workman on termination of employment is to be com- 
puted on the total wage packet of the workman including dearness allowance 
which he has last drawn. This order makes a departure from the normal rule 
which is adopted in industrial awards. In M/s. British Paints (India) Ltd. V. Its 
Workmen \ this Court while introducing a grautity scheme for the first time in the 
concern directed that the am ount of gratuity shall be related to the basic wage or 
salary' and not to the consolidated wage including dearness allowance. A similar 
order was made in May and Baker (India) Ltd. v. Their Workmen -. It is_ true that in 
British Indian Corporation v. The Workmen 3 , an award made by the Tribunal fixing 
the quantum of gratuity on gross salary i.e., basic wage plus dearness allowance 
was upehld by this Court. The Court affirmed that the usual pattern in fixing the 
gratuity is to relate it to the basic wage, but refused to interfere with the order 
because the practice in that concern was io fix gratuity on the consolidated wage. 

Similarly, i n Hindustan Antibiotics Ltd. V. Their Workmen 4 , the Tribunal directed 
the employer to pay gratuity at the rate of one half of wages for each month includ- 
ing dearness allowance but excluding house rent and all other allowances for each 
completed year of service subject to a maximum of wages for ten months. In 
rejecting the claim of the employers for relating gratuity to the basic wage, this 
Court observed : 

“ If the industry is a flourishing one, we do not see any reason why the labour 
shall not have the benefit of both the schemes i.e., the employees provident fund 
and the gratuity scheme. Gratuity is an additional form of relief for the work- 
men to fall back upon. If the industry can bear the burden, there is no reason 
why he shall not be entitled to both the retirement benefits. The Tribunal con- 
sidered all the relevant circumstances : the stability of the concern, the profits 
made by it in the past, its future prospects and its capacity and came_ to the con- 
clusion that, in the concern in question, the labour should be provided with a 
gratuity scheme in addition to that of a provident fund scheme. There -was no 
justification to disturb this conclusion.’ 


r In The Remington Rand of India Ltd. v. The Workmen*, this Court declined to inter- 
ne with the order of the Tribunal awarding gratuity related to the consolidated 
vage including dearness allowance ‘ ; in view of the flourishing nature of the 
concern, the enormous profits it was making, the reserves it had built up as also in 
view of the fact that it was paying gratuity to executives on the basis of consohdated 
wages.” I n The Delhi Cloth & General Mills Co., Ltd. v. The If orkmen and othm , 
?us Court had to consider whether gratuity payable to workmen m the textile 
industry i n the Delhi region should be related to die consohdated v. age. After 
referring to the decisions which were brought to the notice of the Court, it is as 

observed that : 

» It is not easv to extract any principle from these cases : as precedents they 

arc conflicting .' The Tribunal has failed to take into account the 

prevailing pattern in the textile industry all over the country •-•••• - lt ls 

a countrywide industry : and in that industry, except in one case to be presently 
noticed, gratuity has never been granted on the basis of consohdated w ages. 

k 8HH 'AW® ; « s «> 2 s CR - 5a 'fn'wi'sh 6si. 

3. (1965) 10 F L R 244 6- C.A. No. 2168 of 1967 decided on 27th 

(1967) 1 L.LJ. 114 : (1967) 1 S.C.R- 652: September, 1968. 
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Court after referring to the schemes framed in respect of the industries in 
Bombay and Ahmedabad and other industries concluded that “determination of 
gratuity is not based on any definite rules. In each case it must depend upon the 
prosperity of the concern, needs of the workmen and the prevailing economic condi- 
tions examined in the light of the auxiliary benefits which the wo rkm an may get on 
determination of employment.” 

There is no clear evidence on the record, and no precedents have been brought 
to our notice, to justify a departure from the normal rule that tire quantum of 
gratuity is related not to the consolidated wage packet but to the basic wage. A 
departure may be made from tire normal rule, if there be some strong evidence or 
precedent in tire industry, or conduct of the employer or other exceptional circum- 
stances to justify that course. In the absence of such evidence, we are of the view 
that gratuity should be related to the basic wage and not to the consolidated wage 
packet. In the present case it is found that the financial position of the Company 
is sound but there is no evidence that the company is “ making abnormally high 
profits” nor is there any evidence that in its sister concerns or in other engineering 
concerns in the region there is a practice of awarding gratuity related to consolidated 
wages. 

It was urged on behalf of the company that even though the workmen had, 
in the claim made by them, demanded a scheme of gratuity benefit at the rate of 
15 days wages for each year of service in case of death or retirement on attaining 
the age of superannuation or on becoming mentally or physically unfit for further 
service, the Tribunal had awarded gratuity at the rate of one month’s wages for 
each year of service subject to a maximum of 15 months’ wages. But the claim was 
made on the footing that the -wages were to include dearness allowance. When that 
claim is not accepted, we cannot hold the workmen bound by the multipliers. 

We make no modification in clause (1) of the scheme. We modify the scheme 
in so far as it relates to the dearness allowance and direct that for the last sentence 
of the gratuity scheme the following shall be substituted : 

“ The word ‘ wages ’ in the scheme shall mean basic salary or emoluments 
excluding dearness allowance and other allowances and benefits payable to die 
workman which he had last drawn.” 

Subject to the above modification, the appeal fails and is dismissed. There 
will be no order as to costs in the appeal. 

S.V.J. . Award modified ; 

appeal otherwise dismissed, 

THE SUPREME COURT OF INDIA. 

•„ (Civil Appellate Jurisdiction.) 

Present : — J. C. ShjCh, Acting Chief Justice, V. Ramaswami and 
A. N. Graver, JJ. 

M/s. Hindustan Steel Ltd. (In all the Appeals) .. Appellant* 

v > 

The State of Orissa (In all the Appeals) . - Respondent. 

Orissa Saks Tax Act ( XIV of 1947), section 2 (g), 91 (1) and 25 (1) (a )— Sale— Failure 

to register as dealer — Levy of Penalty — Justification for. 

The Company supplied building materials to the Contractor at agreed rates. 
There was concurrence of the four elements which constituted a sale (1) the 
parties were competent to contract ; (2) they had mutually assented to the terms 
of contract : (3) absolute property in building materials seas .agreed to be trans- 
ferred to the contractors ; and (4) ptice teas agreed to be adjusted against the 
dues under the contract. 

Under the Act penalty may be imposed for failure to register as a dealer. 
(Section 9 (1) read with section 25 (r)) (a) t ^ IC Act. But the liability to pay 


* C.A. Nos. 883 to 892 of 1966. 


4 th August, 1969. 
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penalty does not arise merely upon proof of default in registering as a dealer. 
An order imposing penalty for failure to carry out a statutory obligation is the 
result of a quasi-criminal proceeding, and penalty will not ordinarily be imposed 
unless the party obliged either acted deliberately in defiance of law or was guilty 
of conduct contumacious or dishonest, or acted in conscious disregard of its 
obligation. Penalty will not also be imposed merely because it is lawful to do 
so. Whether penalty should be imposed for failure to perform a statutory obli- 
gations is a matter of discretion of the authority to be exercised judicially and on a 
consideration of all the relevant circumstances. Even if a minimum penalty is 
prescribed the authority competent to impose the penalty will be justified in 
refusing to impose penalty, when there is a technical or venial breach of the provi- 
sions of the Act or where the breach flows from a bona fide belief that the offender 
is not liable to act in the maimer prescribed by the statutes . Those in charge of 
the affairs af the Company in failing to register the Company as a dealer acted 
in the honest and genuine belief that the Company was not a deader. Granting 
that they erred, no case for imposing penalty was made out. 

A person to be a deader ■within the meaning of the Act must carry on the busi- 
ness of selling or supplying goods in Orissa. If the company agreed to charge 
aflxed percentage above the cost price, for storage, insurance and rental charges, 
it may be reasonably inferred that the company did not carry on business of 
supplying materiads as a part of business activity ■with a view to making profit. 

Appeals by Special Lea.ve from the Judgment and Order, dated the 3rd Decem- 
ber, 1964 of the Orissa High Court in Special Jurisdiction Cases Aos. 44 to 53 
of 1963. 

C. K. Daphtary, Senior Advocate (D' JV Mukherjee, Advocate, with him), for 
Ibe Appellant (In all the Appeals). 

D. Jdarasaraju, Senior Advocate (R X Sachthey, Advocate, with him), for the 
Respondent (In all the Appeals). 


The Judgment of the Court was delivered by 

Shah, Acting G. J.-M/s. Hindustan Steel Ltd., a Company incorpora- 
ted under the Indian Companies Act, 1913 « a Government of India undertaLmg 
ur the public sector. The Company is registered as a dealer under the Orissa 
Sales Tax Act XTV of 1947, from the last quarter ending March, 1959. 

Between 1954 and 1959 Company was erecting factory buildings for the 1 steel 
Plant, residential buildings for its employees and ancillary '' or ^^ cI j,^ S ? , ’ 
■water supply, drainage Some constructions were done departmen tally and the 
re3 t through contractors. The Company supplied to the contractors for use m 
construction, bricks, coal, cement, steel, etc , for consideration and adjusted the 
value of the goods supplied at the rates specified in the tender. 

In proceedings for assessment of tax under the Orissa Sales jjgf. 7, 
Sales Tax Officer held that the Company was a dealer m building materials, and 
bad sold the material to contractors and was on that account liable to pay tox at 
the appropriate rates under the Orissa Sales Tax- Act The Sale Tax OfficCT 
directed the Company to pay tax due for ten quarters ending 31st December, 1958 
and penal tv in addition to the tax for failure to ieg.stcritsc.fr-, a dealer The 
Appellate Assistant Commissioner confirmed the order of the Sales Tax Officer. 
Ju second appeal the Tribunal agreed with the tax authorities <-nd held thd^the 
Company was liable to pav tax on its turnover from bricks, cement and steel suppned 
[° die contractors. The*Tribunal however substantially reduced the penalty 
unposed upon the Company. 

rr . At the instance of the Company the Tribunal referral six questions to the 
Htgh Court of Orissa under section 24 (1) of the Orissa Sales Tax Act, 19^/. The 
questions were : 
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A-V Whether in the facts and circumstances of tie case Messrs. Hindustan 
bteel Ltd., can be held to be a ‘dealer ’ within the meaning of section 2 (c) of the 
Orissa Sales Tax Act ? w 

B. . 1 \ he tier the sale of materials by the Company to different contractors 
working for the company for -which sales tax is sought to be assessed amounts to 

sale within the meaning of section 2 (g) of the Act ? 

C. Whether the accrual of some profit in the absence of any motive to make 
such profit can make the assessee a ‘ dealer 5 under the Act and whether in the 
circumstances of the case, the Tribunal was justified in coming to a finding that 
there was profit making motive oh the part of the Company ? 

D. Whether in view of the definition contained in section 2, clause (h) as it 
stood prior to the amendment of the provisions by Act XVIII of 1 959, the supplies 
of materials can be treated as ‘ sale price ’ in the hands of the assessee ? 

E. Whether in the facts and circumstances of the case, the amount received 
by the assessee in respect of tend er forms can be said .to be “ sale price 55 ? 

F. "Whether the Tribunal is right in holding that penalties under section 12 
(5) of the Act had been rightly levied and whether in view of the serious dispute 
of liability it cannot be said that there was sufficient cause for not applying- for 
registration ? ” 

The High Court answered the questions A, B, C, D and F in the affirmative and 
question E in the negative. 

In these appeals filed with Special Leave substantially three matters fall to 
be determined : 

1. "Whether the Company sold building material to the contractors during 
the quarters in question ? 

2. Whether the Company was a dealer in respect of building materials within 
the meaning of the Orissa Sales Tax Act? 

3. Whether imposition of penalties for failure to register as a dealer was 
justified ? 

Solution of the first and third matters does not present much difficulty. At the 
relevant time ‘ sale ’ was defined by section 2 (g) of the Orissa Sales Tax Act as 
follows : — 

“ ‘ Sale 3 means, with all its grammatical sanations and cognate expressions 
any transfer of property in goods for cash "or deferred payment or other valua- 
tion consideration, including a transfer of property in goods involved. in the exe- 
cution, of contract, but does not. include a mortgage, hypothecation, chaigc or 
pledge : 

* * * * * * *”• 

The Company supplied building material to the contractors at agreed rates. 
•There was concurrence of the four elements .which constitute a sale (1) the parties 
were competent to contract ; (2) they had mutually assented to the terms of con- 
tract ; (3) absolute property in building materials was agreed to be transferred to 
the contractors ; and (4) price was agreed to be adjusted against the dues under 
the contract. No serious argument was advanced before us that the supp.v of 
building material belonging to the Company for an agreed price did not constitute 
a sale. - 

Under the Act penalty may be imposed for failure to register as a dealer : 
section 9 (1) read with section 25 (1) (a) of the Act. But the liability to pay penalty 
does not arise merely upon proof of default in registering as a dealer. An order 
imposing penalty for failure to carry out a statutory obligation is the result of a 
quasi-criminal proceeding, and penalty will not ordinarily be imposed unless the 
party obliged either acted deliberately in defiance of law or was guilty of conduct 



Pages 


Constitnrion of India (1950), Article 246, Schedule VTT, List I. Entry 3, List IT, Entr 
IS ana List III, Entries 6, 7 and 13 ana West Bengal Premises Tenancy Act (XU 
of 1956'' — Cantonment area — Extension of State Act to cantonment area by a e 
Government — Whether ultra vires — Power of Parliament to legislate m res££ 
of house accommodation in cantonment area — Whether limited to mtli.aiy pu - 
poses alone — Extension of power of Parliament to regulate the relationship e - 
ween landlord and tenant — Scope of 

Hindu Marriage Act (XXVof 1955) section 12 (l)(oj— Application by husband for 
annulment of hismarriaee on ground that his wife is impotent Burden ol proo 

— Failure to establish entails dismissal of the application 

Hyderabad Tenancy and Agricultural Lands (Re-enactment. Validation and further 
amendments) Act, 1961 — Validity of 

Industrial Disputes Act(XTV of 1947)— Gratuity Scheme— Normal t rale us quantum of 
gratuity is related to basic wage — Departure from the normal rul , 
made 

Interpretation of Statues — Doctrine of incidental or ancilleD power Scope of 

Interpretation of Statutes — Validating Acts — Scope of generally 

Madhya Pradesh Government Servants (Temporary and QiMsi-Permanent Sernce) 
Rules (1950), Rule 12 and Constitution of India (19: 30), Articles 14, 16, 3 11 and 320 
(3) (c)— Temporary Government sen-ant (Civil ^^^ermiimtion of sen ices 
—Vaiiditv of— Whether violative of Articles 14 ana 16 of Constitution of , 

Order passed without consulting State Public Service Co mnussi on ^ 

320(3) (c)— ESectof— Ordernot by way of punishment— Article 311 not attracted. 

Madras Urban Land Tax Act (XII of 1966) , section 6 aid [Comtitution of ‘India i(1950) 
Articles 14 and 19 (1) (/), Schedule Vn, List I Entry- 86 “d Schedule A n L st 
II, Entry 49— Validity of the Act—' Whether ultra vires ^ofArtides _14 ana 19 U 
Constitution of India— Act whether falls under Schedule o 

Schedule Vir, List II, Entry 49— Legislative entries to be given ^lilwrah^preta 
tion— No overlapping— Retrospective operation of laws— Whether unrea_ona o 

Maharashtra Municipalities Act, 1965 (XL of 1965), 

Petition-Reception of evidence of two ^^ses rall^ as Court witnesses, it 
vitiates the whole trial— Order 16, rule 14,CivilProcedureCode. - 
Orissa Sales Tax Act (XIV oF 1947), section 2 (g), 91 (I) and 25 (I) (a)— Sale— Failure 
to register as dealer — Levy' of Penalty — Justification tor 

U.P. Panchayat Raj Act (XXVI of 1947), section 95 (1) nendfn" 

—Nature of office— Power of Government to suspenu an elected Pradhan pending 
enquiry’ into charges against him 
Words and Phrases — Rate — Meaning of 


Words and Phrases — ■“ regulation " . . 


305 

261 

292 

314 

285 

288 


257 


265 

245 

318 

285 

288 

305 


Regd. No. M. S3 1 © 

TABLE OF CASES IN THIS PART 

SUPREME COURT OF INDIA 
Asst. Commr. of Urban Land Tax v. B. & C. Co., Ltd. 

Cantonment Board v. Narafn Dass 
Co-Op. Central Bank Ltd. v. Addl. Industrial Tribunal 
Ghaziabad Engg. Co. (Pvt.) Ltd. r. Its Workmen ... 

Hindustan Steel Ltd. v. State of Orissa 
Indu Bhusan Bose v. Rama Sundari Dcbi 
V.E. Limbekar r. State of Bombay 
Md. Umarsahcb v. K.H. Karimsab 
S.P.C. Mills Ltd. v. Broach Borough Municipality 
Ram Gopal Chaturvedi v. State of M.P. 

Y.D. Singh v. Y.P. Kumari 

State of Gujarat r. P.R. Natha .. .. ... 

Sub-Divisional Officer v. S. Narain Singh 
Union of India r. Surject Singh Atwal 


INDEX OF REPORTS 

Andhra Pradesh Co-operative Societies Act (VII of 1964), sections 16(5), 61 and 
62 — Industrial Disputes Act (XIV of 1947), section 10 (1) (dj— Dispute between 
Co-operative Central Bank and their workmen relating to number of service 
conditions viz , Salary and allowances etc — Jurisdiction of Registrar to decide 
under section 61 — Reference to Industrial Tribunal by the Government— Validity 
of . . ..... . . . . 295 

Andhra Pradesh Co-operative Societies Act (VII of 1964), and Industrial Disputes 
Act (XIV of 1947,1 — Service conditions subject matter of bye-laws — Bye-laws, 
whether law or have the force of law — Scope of Bye-laws— Competency of Indus- 
trial Tribunal to alter or vary, bye-law in granting relief .. .. 295 

Arbitration Act (X of 1940), sections 2 (c), 20, 31 (4) and 34 — Agreement containing 
arbitration clause — Suit by one of the parties, ignoring arbitration clause, other 
party filing application under section 34 for stay of suit — Pending that suit — 

Application by other party under section 20 in a different Court — Maintain- 
ability of — Whether application under section 34 is an application in a reference 
within the meaning of section 31 (4) .. .. .. 278 

Bombay Land Revenue Code (V of 1879), sections 65 and 211 — Interpretation — Order 
of the Collector — Revisional powers — Exercise of— No stipulation of time>— 
Commissioner to exercise his powers within reasonable time .. 251 

Bombay Principal Boroughs Act (XVIII of 1925), section 73 — Gujarat Municipalities 
Act (XXX [V of 1964), section 99 and Gujarat Imposition of Taxes by Munici- 
palities (Validation) Act (II of 1964), section 3 — Validation of assessments made' 
by Municipalities on the capital value of lands and buildings— Scope and effect 

v. , .. t’ t . J 1 t » Ann 


—Power of Municiaplity to levy a tax on lands and buildings .. .. 288 

Canontcmcnt Act (II of 1924), sections 185 (I) and 187 (1)— Relative score and appli- 
cability .. ... .. •• 28^, 

Constitution of India (1950), 'Article 136— Appeal by Special Leave— Plea raising 
mixed questions of law and facts not raised below, cannot be permitted for first 

time •• -- •• •• 257 

Constitution of India (1950), Article 136 and Industrial Disputes Act (XIV ofl947) — 

Appeal by Special Leave — industrial Tribunal relying upon newspaper reports — 

Conclusion based upon several other circumstances also — Interference with the 

finding of the Tribunal not justified .. •• .. 314 

(i Continued at cover page 3) 

Published by N. Ramaratnam, m.a., b.l., and Printed at the M.L.J. Press (Private) Ltd. 

55-56, Mundakanni Amman Koil Street, Mylapore, Madras-4. 

Editor : Sri K. Sankaranarayanan, b.a., b.l. 


Pages. 

265 

282 

295 

314 

318 

-305 

292 

245 

288 

257 

261 

251 

285 

278 



Vo?. XUi—Ho. § 


i— S— ig>^o 


THE 


SUPREME COURT JOURNAL 


[FORTNIGHTLY] H 


, ^ \ 




>**r ° * 


Edited by 

K. SANKARANARAYANAN, b.a.j b.l. 


1970 


Mode of Citation (1970) I S.CJ. 

CONTENTS 


Journal 

Notes of Cases 
Reports 


Pages. 

43-52 

19-22 

321—400 


SUPREME COURT JOURNAL OFFICE 

POST BOX 604, MADRAS-4 


Subscription payable in advance: Inland Rs. 40 per annum inclusive of postage. 
Foreign Subscription: Rs. 63. 

Price of a Single Part Rs. 3 to subscribers and Rs. 3/50 to non-subscribers. 

Free replacement of parts will not be made unless complaints of non-rcccipt of 
parts arc made within a week of the date of the publication. 

Change of address should be intimated in writing in advance. 


[All Rights Reserved ] 



Supreme Court Rules 1966 ‘Annotated’ 

Compiled by GANPAT RAI, b.a., ll.b. Advocate 

Highly commended by veteran leaders of the Supreme Court Bar like 
C. K. Daphtary, Attorney General of India, Sri N. C. Chatterjee, 
t j- Aganvala and greasy appreciated by reputed journals like 
All India Reporter, Indian Advocate, Hew Delhi, The Madras Law 
Journal, Madras, The Maharashtra Law journal, Nagpur, The Delhi . 
Law Journal, New Delhi, this book meets a great need for an upto 
date book containing all Supreme Court Rules. 

Hon’ble Mr. Justice I. D. Dua, judge, Supreme Court of India, New 
Delhi is pleased to observe: 

Tt is really a useful book and must prove of immense help to every- 
one who wants to look up the Supreme Court Rules whether he is a 
member of the Bar or of the Bench 5 . 

Including Model Drafts of Petitions , Statement of Case, Bill of Costs etc., 
Price Rs. 10 per copy. 

Copies can be had from : 

GANPAT RAI, B.A., LL.B, 

51, Panchtnin Hoad, New Delhi-1. 

45, Law Chambers, Tilak Marg, New Delhi-1 


Copies are also available toilh M- L. J. Office and their agents 


Statement of ownership and other particulars about newspaper 


Place of Publication 
Periodicity of Publication 
Printer’s Name 
Nationality 
Address 

Publisher’s Name 
Nationality 
Address 
Editor’s Name 
Nationab’ty 
Address 


the supreme court journal 
FORM IV 
{See Rule 8) 

_ Madras 


Fortnightly 

M. L. J. Press’Prirste Ltd. 

55/56, MnndaJcannl Amman Roll St, 
Mylapore, Madras-4. 

N, Rsmaratnam 

Tnrl?«n 

4, Warren Road, Mylapore, Madraa-4- 

E. Sankaranarayanan 

Indian 

24. Diwan Rama Iyengar Road 
Madras-7. 


Names and addresses of individuals who own 
the newspaper and partners or shareholders 

bolding more than one per cent of the total — N. Ramaratnam, R. Narayanaswanll 
capital . • -b Warren Road, Myl*por», Madras-*. 

I, N. Ramaratnam, hereby declare that the particulars given above are true to tit 
best of my knowledge and belief. 

Dated 1—3—1970. 


N. Rjusarataaai 


Cumulative table of gases reported. 

PARTS 1—5 

Paoes. 

Agra Electric Supply Co. Ltd. v. Alladin .. .. .. 187 

Arati Paul v. The Registrar, Original Side .. .. .. 106 

Asst. Commr. of Urban Land Tax v. B. & C. Co., Ltd. .. .. 265 

Baldevdas Shivlal v. Filmistan Distributors (India) Pvt., Ltd. .. .. 342 

Cantonment Board v. Narain Dass . . . . . . . . 282 

C. I. T. Calcutta v. Nalin Behari Lall Singlia . . . . . , 194 

C.I.T. (W.B.) v. Allahabad Bank, Ltd. .. .. .. 58 

Chacko v. State Bank of Travancorc . . . . . . 347 

Chanan Singh v. Smt. Jai Kaur .. .. .. .. 328 

Collector of Customs v. S. Nagarmull . . . . . . 225 

Co-op. Central Bank Ltd. v. Addl. Industrial Tribunal . . . , 295 

P. T. Corporation v. Imanua! .. .. .. .. 91 

K. Dayalji & Co. v. M. Chandbhai . . . . . . 11 

Debesh Chandra Das v. Union of India .. .. 16 

K. Devi Sansthan v. Maharashtra Revenue Tribunal .. .. 331 

Dhian Singh v. Municipal Board .. .. .. .. 236 

G.P. Dixit v. Commr. of Sales Tax, M P. . . . . . . 68 

Ghaziabad Engg. Co. (Pvt.) Ltd. v. Its Workmen .. .. .. 314 

Smt. S. L. Ghosh v. H. K. Bancrjee .. .. .. 125 

Hargovind v. Aziz Ahmad Khan .. .. .. .. 324 

Heavy Engg. Mazdoor Union v. State of Bihar .. .. .. 35 

Hindustan Steel Ltd. v. State of Orissa .. .. .. 318 

Indu Bhusan Bose v. Rama Sundari Dcbi . . . . . . 305 

I. T. O. v. Seth Brothers .. .. .. .. 212 

Jaganmohan Rao v. C. I. T. Hyd. .. .• .. .. 197 

A. K. Jain v. Union of India .. .. .. .. 233 

Jitcndra Bahadur Singh v. Krishna Behari . .. .. 353 

Jothi Timber Mart, etc. v. The Corporation of Calicut . . . . 396 

Juggilal Kamlapat Kanpur v. C. I. T., U. P. . . . . . . 221 

Kripak v. Union of India .. .. .. .. 381 

K. R. C. Krishna Chcttiar v. Sri Ambal & Co. . . . . . . 23 

Kumari Chitra Ghosh v. Union of India . . . . . . 240 

S. J. Lakshmi Bai v. Pothana Appa Rao .. .. .. 132 

V.E. Limbekar v. State of Bombay . . . . . . 292 

Madan Raj Bhandari v. State of Rajasthan .. .. .. 180 

Maghraj v. Mst. Bayabai . . . . . . . . 27 

Mani Mani v. Mani Joshua . . . . . . . . 144 

J. J. R. Manohar Lai v. N. B. M. Supply, Gurgaon.. .. .. 129 

P. B. Mavji v. J. M. Kalaji .. .. .. .. 87 

S. P.C. Mills Ltd. v. Broach Borough Municipality .. .. 288 

Mohd. Faruk v. The State of Madhya Pradesh .. .. .. 229 

Mohd. Hussain Umar Kochra v. Dalipsinghji .. .. .. 149 

Mohd. Ismail v. Nanney La! .. .. .. .. 97 

Md. Umarsaheb v. K.H. Karimsab .. .. .. 245 

Mst. Aycsha Bibi v. Commissioner of Wakf, West Bengal .. .. 357 

Muthiah Chcttiar v. C.I.T., Madras . . . . . . . . 53 

Nanak Chand v. Chandra Kishorc Aggarwal . . . . . . 176 

Narasimha Rao v. State of Andhra Pradesh .. .. .. 365 

National & Grindlays Bank Ltd. v. Municipal Corpn., Bombay .. .. 77 

Raghunath v. Kedar Nath . . . . . . . . 63 

D. R. Ramdassji Varu v. State of Andhra Pradesh. .. .. 334 

Ram Chand v. T. J. Ballabhji Maharaj .. .. .. J74 

Ram Gopal Cbaturvcdi v. State of M.P. . . • . . . 257 

Ram Prasad Sharma v. State of Bihar .. .. .. jg4 

Ranganatha Reddiar v. State of Kerala , . . , . , 393 

Ratan Lai Shah v. F. L. D. Chhadamma Lai .. 3 jq 



y r«.. 


*■* 


y i 


Rt. Rev. Bishop Palro v. State of Bihar 
Satyanarayan S. Mody v. Controller of Estate Duty. . 

YD Singh v. Y.P. Kumari 
B R. Sinha v. State of M. P. 

Sheikh Abdul Rehman v. Jagat Ram Aryan 
Shivashankar Prasad Sah r. Baikunth Kath Singh . . 

Shyamal Chakra varty v. Commissioner of Police 
Star Company Ltd. v. C. I. T. (Central). Calcutta . . 

S.T.O. v. M/s. Sudarsanam Iyengar and Sons. 

State of Gujarat v. P.R. Natha 
State of Madras r. Davar & Co. 

State of Orissa v. Chandrasekhar Singh Bhoi 

State of Rajasthan v. M/s. Man Industrial Corpn. Ltd., Jaipur 

State of W.B. r. Jugal Kishore More 

Sub-Divisional Officer v. S. Karai n Singh 

M. Subrahmanyam r. State of Andhra Pradesh .. 

Town Municipal Council v. Presiding Officer, Labour Court 
Tulsipur Sugar Co., Ltd. r. State of U. P. 

Union of India v. Surjeet Singh Atwal 
Venkataraman v. State of Madras 
K. Venkatasatyanarayana v. State of A- P. 


Pages. 
370 
208 
261 
118 
S3 
101 
398 
20 3 
390 
251 
31 . 
375 
72 
39 
285 
362 
I 

537 

27S 

163 

I6S 



CUMULATIVE INDEX OF REPORTS. 

PARTS 1—5 

. . Pages. 

Adramstration of Evacues Propert Ordinance, (XXVII of 1949), section 38 (1) and the 
Administration of Evacuee Property Act (XXXI of 1950), sections 2 ( d } (i) and 40 
(1) — Scope — “Evacuee”, meaning of — Transferor becoming an evacuee after 
the transfer — Custodian declining to confirm the transfer — Transfer.if has become 
ineffective .. .. .. 324 

All India Services Act (LXT of 1951), section 3 and rule 4 of the' Indian .Forest Service 
(Recruitment) Rules, 1966 framed thereunder and Indian Forest Service (Initial 
Recruitment) Regulations (V of 1966) — Constitution of India (1950), Articles 14 
and 16 — Nature of the power, conferred on the selection board — Whether 
quai-judicial or administrative — Difference between quasi-judicial and adminis- 
trative power — One of the members of the selection board himself a candidate 
for selection — Effect of his presence in the Board in selecting others — Natural 
Justice — Aim of — Applicability of to administrative proceedings .. 381 

Andhra Pradesh (Andhra Area) Estates Communal Forest and Private Lands (Prohi- 
bition of Alienation) Act (1947) and Madras Estates (Abolition and Conversion 
intoRyotwari) Act(XXVTof 1948) — Effect — Later enactment, ifrepeals the earlier 
one — Section 2 (b) and section 4(1) and (3) — Forestland — Meaningof .. 362 

Andhra Pradesh Charitable and Hindu Religious Institutions and Endowments Act 
(XVII of 1966), sections 46 and 47 — Whether violative of Articles 14, 19 (1) (/), 

25 and 26 of the Constitution of India .. _. . .. 334 

Andhra Pradesh Co-operative Societies Act (VII of 1964), sections 16(5), 61 and 
62 — Industrial Disputes Act (XIV of 1947), section 10(1) ( d ) — Dispute between 
Co-operative Central Bank and their workmen relating to number of service 
conditions viz.. Salary and allowances etc — Jurisdiction of Registrar to decide 
under section 61 — Reference to IndustrialTribunal by the Government — Validity 
of . . . . • • .... 295 

Andhra Pradesh Co-operative Societies Act (VTI of 1964), and Industrial Disputes 
Act (XIV of 1947) — Sendee conditions subject matter of bye-laws — Bye-laws, 
whether law or ha\’e the force of law — Scope of Bye-laws — Competency of Indus- 
trial Tribunal to alter or vary, bye-law in granting relief .. .. 295 

Arbitration Act (X of 1940), sections 2 (c), 20, 31 (4) and 34 — Agreement containing 
arbitration clause — Suit by one of the parties, ignoring arbitration clause, other 
party filing application under section 34 for stay of suit — Pending that suit — 

Application by other party under section 20 in a different Court — Maintain- 
ability of — Whether application under section34 is an application in a reference 


within the meaning of section 31 (4) .• .. 278 

Bengal Wakf Act (XIII of 1934), section 70 (1) and (4)— Scope of— Notice to Com- 
missioner, if necessary even where the Commissioner is a party to the suit — Appli- 
cation for declaring a decree void — Limitation for — Computation — Notice — 

What amounts to . . .. . •• 357 

Bequest- — Fund to be utilised in equal moieties for two purposes— Failure of one pur- 
pose if will result in a moiety of the amount devised falling into the residue . . 132 

Bihar Land Reforms Act (XXX of 19501, sections 2, 3, 4, 6_and 14— Scope — Estate 
subject to mortgage vesting in the State — No suit to lie in any civil Court for 
the recovery of any money due from the proprietor (of the Estate) or tenure 
holder — Mortgage decree, if has become unexecutable •• . •• 101 

Bombay Land Revenue Code (V of 1879), sections 65 and 21 1- — Interpretation — Order 
of the Collector — Revisional powers — Exercise of — No stipulation of time — 
Commissioner to exercise his powers within reasonable time . . 251 

Bombay Municipal Corporation Act (III of 1888), sections 146, 147, 154, 155 and 156 — 
Interpretation — Property tax — Levy of — Lease of the land — Lessee building upon 
the land — Composite assessment of tax upon the land and building taken toge- 
ther — Primary liability on the lessor of the land if warranted under section 
146 (2) (a) .. .. .. .. 77 

Bombay Principal Boroughs Act (XVIII of 1925), sect ion73— Gujarat Municipalities 
Act (XXXIV of 1964), section 99 and Gujarat Imposition of Taxes by Munici- 
palities (Validation) Act (II of 1964), section 3 — Validation of assessments made 
by Municipalities on the capital value of lands and buildings — Scope and effect 
— Power of Municipality to levy a tax on lands and buildings .. .. 2SS 

Bombay Public Trusts Act (XXIX of 1950), section 2 (IS)— -Scope — “Trustee” — 

Definition of — The manager of the Sansthan(idol), if falls within the definition of 
“trustee” .. . . .. .. .. 331 


Bombay Rents, Hotel and Lodging House Rates Control Act (LVH of 1947), section 
49 and_ rule 5— Presidency Small Cause Courts Act (XV of 1SS2), section 53 — 
Ahmedabad City Courts Act, 1951 — Whether rule 5 ultra vires the State Govern- 
ment — Jurisdiction of Court of Small Causes, Ahmedabad to issue distress 
warrants pending application for determination of standard rent under section 11 
— Whether municipal taxes and electricity charges constitute rent recoverable by- 
issue of distress warrant .. .. .. 


11 





Bombay Tenancy and Agricultural Lands (Vidarbha Region) Act, (XCIX of 1958), 
sections 2 (12) and 2 (22)— Scope— ' “ To cultivate personally,” meaning of— Idol, 
lfiscapableofcultivatingtheland personally .. 

Calcutta High Court Rules— Two suits, one of which is a partition suit, referred to the 
sole arbitration after Presiding Judge, extra cursum curiae— Presiding Judge 
passing a preliminary decree — Whether such on order is an order of an arbitrator 
or decree by a Court— Registrar on the original side whether can be restrained from 
keeping the Judgment on the record of the suit. . 

Calicut City Municipal Act (XXX of 1961), Proviso to section 126 (1) — Interpretation 
— Levy of tax on timber on entry— No tax on timber brought into the city in the 
course of transit to any place outside the city and directly removed out of the city 
by rail, road or water — Proviso, if exempts from taxation timber brought into the 
city in the course of transit even when not directly removed out of the city by rail, 
road or water 

Cantonment Act (II of 1924), sections 185 (1) and 1 87 (1) — Relative scope and appli- 
cability 

Civil Procedure Code (V of 1908), Order 20, rules 1 to 8 and Order 49, rule 3— Scope 
— Chartered High Court not obliged to record a Judgment strictly according to 
Order 20, rules 4 and 5 — Order 49, rule 3 how far applies to the trial of suits by 
Chartered High Courts — Judicial determination to be supported by reasons duly 
recorded 

Civil Procedure Code (V of 1908), Order 21, rule 2. . 

Civil Procedure Code (V of 1908), Order 34 — Mortgage decree — Mortgagor deposit- 
ing more into Court without specifying of that it is towards principal — Mortgagee 
not informed about nature of deposit — Normal rule is that the amount should first 
be applied towards interest and costs — Mortgagor to plead and prove agreement 
to the contrary . . . . 

Civil Procedure Code (V of 1908), Order 41, ru!e4 — Object of — One of the parties 
to a suit filing an appeal — If can be given relief on grounds common to him and 
tootherpartieswhoarenotpartiesintheappeal .. 

Civil Procedure Code (V of 1908), Order 41, rule 33—Scopc — Pujari— Removal from 
the temple and its properties — Diety not a public trust — Court, if could frame a 
scheme for management of the temple and its properties 
Civil Procedure Code (V of 1908), section 1 1— Res judicata — > Consent decree does not 
operate as res judicata 

Civil Procedure Code (V of 1908), section 11— Res judicata— Plea, when can be said 
to be barred— Order 9, rule 9, Civil Procedure Code • • • • 

Civil Procedure Code (V of 1908), section 80— Object of— Notice issued by Karta of 
undivided joint family — Disruption, of the family subsequent tp notice— Suit by 
all divided members — Cause of action mentioned and relief claimed in the notice 
same has in the plaint — Notice given by karta sufficient to sustain suit brought 
by divided coparceners . . • • • y * 

Civil Procedure Code (V of 1908), section 115 — Scope of — Case • Meaning of 
Court ordering that a question may properly be put to a witness examined 
Whether amounts to case decided 

Civil Procedure Code (V of 1908), section 153 and Order 6, rule 17- Amendment of 
pleading — Granting of — Suitinstituted by piaintiffin the name in which the busi- 
ness was carried on — Amendment of plaint to describe plaintiff as the proprietor 
Whether can be granted — Limitation 
Companies Act, 1956 (Central Act I of 1956), section 78 

Companies Act (1 of 1956), section 617 •• - • . •• 

Companies — Commercial Corporation — Incorporated under the Companies Act 
Entire capital contributed by the Central Government President of India and 
certain Officers of Centra! Government the shareholders — Ex'ensive poweia of 
control conferred on the Central Government by the Memorandum and Articles 
of Association — Undertaking, if carried on under the authority of the Central 
Government .. .. •• 

Company— Super-tax — Rebate under Finance Acts of years 1956 and 1 95 /—Reduction 
of rebate on distribution of dividend over six per cent of paid up capital Com- 
putation of paid-up capital — Share premiums received to be included— Separate 
share premium account need not be maintained — But must be identifiable 
as such 

Constitution of India (1950), Article 14 — Scope — Admission to medical College-Re- 
servation of seats to sons and daughters of Union territories other thanpclhi, Cen- 
tral Government servants posted in IndianMissior.s abroad and cultural, Colombo 
Flan and Thailand scholars — Classification, if satisfiesthe test of reasonableness. . 
Constitution of fndia(1950),Article 14 — Scope— Legislation— -ReasonableCiassifi cation 
— Test — Classification to be founded on intelligible differentia and dilierentia 
to have a rational relation to the object sought to be achieved 
Constitution of India (1950), Article 16 — Scope .. 

Constitution of India (1950), Article 19 (!)— Interpretation— Entrustmcnt of potter 
to an administrative agency to grant or withhold a permit or licence in its incon- 
trolfed discretion — Prohibition of fundamental right Article 19 (1) — Law, if ex 
facie violates Article 19 (1)— Burden of proof - . 


Pa ats 
331 

106 

369 

282 

125 

225 

27 

350 

174 

342 

101 

118 

342 

129 

58 

35 

35 

58 

240 

240 

365 

229 



Constitution, of India. 11950). Article 19 (T; (g)— - Interpretation — Fundamental right 
to earn-' o a business — Prohibition of — Prohibition not in the interest of the general 
public, but merely to respect the suseptibilities and sentiments of a section of the 
people, if justified 

Constitution ofTaiia 11930). Article 30' — Right of minorities to establish and 
admfnisterecucational institutions of their choice — Scope — If available only 
to citizens cflncia 

Constitution. of IndiaTScO). Article 136 — Appeal by Special Leave — Concurrent find 
ins of Court below — Onus on appellant to show that the finding is erroneous . . 

Constitution of India if 950;. Article 136— Appeal by Special Leave — Plea raising 
mixed questions of law and facts not raised below, cannot be permitted for first 
time 

Constitution of Lidia (1950, . Article 136 and Industrial Disputes Act (XIV of 1947, — 
Appeal by Special Leave — Industrial Tribunal relying upon newspaper reports 
— Conclusion based upon several other circumstances also — Interference with 
the finding of the t ri banal not justified 

Constitution of India (1950;. Article 226 — Y\ ri t of mandamus — When can lie — Com- 
pany non-statutoty body incorporated under Companies A_ct- -Whether writ of 
mandamus lies against the company — Agreement between company and its work- 
men — Court holding writ of mandamus against company not maintainable but 
declaring agreement to be illegal and void — Validity of — No relief bv way of de- 
claration as to invalidity of agreement can be granted 

Constitution of India (1950; Article 226 — Writ Jurisdiction — Search and seizure under 
Income-tax Act — Scope of power of High Court 

Constitution of India '1950' . Article 2-6, Schedule V1T, List I. Entry 3, List IT. Entry 
IS and List III. tntries 6, 7 and 13 and West Bengal Premises Tenancy Act (XTI 
of 1956 — Cantonment area — Extension of State Act to cantonment area by State 
Government — Whether ultra vires — Power of Parliament to legislate in respect 
of house accommodation in cantonment area — Whether limited to military pur- 
poses alone — Extension of power of Parliament to regulate the relationship bet- 
ween. landlord and tenant — Scope of 

Constitution ot India (1950;. Article 286(1] fa). Explanation — Madras General Sales 
lax Act XX of 1939 , section 22 ’a) (i) Explanation — Scope— When attracted . . 

Constitution of India (1550;, Article 311 (2) — Scope — Tenure pest in the Government 
of India — Appointment to — Reversion to the Assam State before the expiry of 
the tenure to post carrying smaller salary, if amounts to reduction in rank and 
involves a stigma ■■ 

Constitution of India (IS50). Article 3"2and Entry 33 ofListHI — Scope — Pre-Consti- 
tioa .Act Bihar Sugar Factories Control Act. 1957, if stands altered by sub-rule 
(3) of rule 3 of Sugarcane (Control) Order, 1955 

Contract Act 'TXof 1S72 , section 2 \d> — Strangerto contract — When can sue 

J- & K Constitution, section 51 (c< and J. & K. Representation of the People Act (IV 
of 1957.. section (2) 47 fa, — Scope requirement of making and subscribing an 
oath — ritrng cf signal oath forms, if amounts to subscribing the oath or affir- 
mation before the P,etumins officer 

Criminal Procedure Cods (V of IS93>, section -88 — •*' Child " r — Meaning of — A major 
child unable to maintain itself i f comes within the purview of thesection _ . . 

Criminal Procedure Code (V of I39S}, section 503 — Issue of commission to examine 
witness — No indication that witness is willing to be examined on commission — 
Address not given — -Application not bona fids — Party and not entitled to issue of 
commission 

Criminal Procedure Code W of IS9SX section 5V} — R.ecall witness — Inherent power. . 

Essential Commodities Act i'X of 1955,. sections 2 and 3— Scope— Control of the 
price cf sugarcane if comes within the ambit of the Act 

Estate Duty Act (XXXFV of 1953;. section 10 — Property deemed to pass on death — 
Gift of fixed deposit receipts taken in joint names of donor and donee — Renewals 
after gif: in join: names — Donor whether entirely excluded — Liability to estate 
duty 

Evidence Act (I of 1 S72 . section 35 — Scope — Eath ck'-thc — No rroof as to who made 
the entry or whether it was made in the discharge of any offitial duty — Bath. 
ci-Jtha, If admissible in evidence 

Evidence Act T of 1372), section 12-t — Claim of privilege 

Evidence Act T of! 872 .sections 133 and 1-^4. illustration (b , — Conviction on accom- 
plice evidence — Corroboration necessity cf — Corroboration must be from in- 
dependent source — Several statements of accomplies — When amount to corrobo- 
ration 

Extraction Act 'XXXIV of 1562'. secticn 12 — Extradition of fugitive offenders — No 
rmtineatiers including Hong Kcng in the list of the Commonwealth countries — 
Securing the extradition of fugitive offender through diplomatic, if barred under 
the Act 

Extra ci : To n— Duty of the Courts — Protection of the right cf the individual — Courts 
of both the countries to be satisfied as to the existence cf prime facie evidence cf 
.the commission of the offence — Requisition for surrender act the function cf the 
Courts cut cf the State 


Pages 

229 

370 

23 

257 

314 


91 

212 


305 

168 

16 

233 

301 

83 

176 

149 

149 

233 


208 

184 

149 

149 


39 


39 



Pages. 


Extradition— Surrender of a person within the State to another— A political act, either 
i n pursuance of a treaty or by an ad hoc arrangement — The municipal law to deter- 
mme the procedure to be followed by the Courts. 

Finance Acts, 1956 and 1957— Paragraph D of Part II, First Schedule 
Fugitive Offenders Act (1SS1) — Several Colonies treating the Act as applicable to them 
— Act, not repealed by Indian Parliament— Act, if applicable to India after 76th 
January', 1950 

Hindu Adoptions and Maintenance Act (LXXVITI of 1956), section 4 and Criminal 
Procedure Code (V of 18981, section 4SS — Scope — Section 4 (4) of the Mainten- 
Act, if repeals section 48S. Criminal Procedure Code 
The Hi ndu Marriage Act (XXV of 1955) section 1 2 ( I ) (a)— Application by husband for 
annulment of his marriage on ground that his wifeis impotent— Burden of proof 
— Failure to establish entailsdismissal of the application 
Hyderabad Tenancy and Agricultural Lands (Re-enactment, Validation and further 
amendments Act. 1961 — Validity of 

Income-tax {Xf of 1922) — Adventure in the nature of trade — Shares — Purchase and 
sale by assessee — Dealer or investor — Mixed question of law and fact 
Income-tax Act (Xf of 1922). section 2 (6-A) — Dividend — Amount distributed by 
company out of capital gains arising on or after 1st April, 1948 — Whether liable 
to tax . . 

Income-tax Act (Xr of 1922), section 10 — Business loss — Assessee, dealer in shares — 
Purchase*and sale of shares — Par t of a scheme to assist another company to ac- 
quire managing agency — Purchase at a higher rate than the market rate — Sale 
to the same company — Purchase on the overdraft account — If a transaction done 
in the ordinary' course of business -If an allowable loss 
Income-tax Act (XI of 1922), sections 16 (3) (a) (ii), 22 (2), 22(5), 34 (I) (a), 34 (1)(6) 
and 40 — Return of income — Individual — Partnership particulars — Ncn-disclcsure 
of share incomes of wife and minor children — Whether amounts to failure to 
disclose “necessary” information— Validity of reassessment beyond four years — 
Inclusion of share incomes of wife and minor children — Duty of the Income-tax 
Officer — No obligation on the taxpayer — Minor — Separate assessment on minor 
— Whether bars i nclusion of minor’s share income in father’s assessment 
Income-tax Act (Xr of 1922), section 34 (1) (4'. and 10 — Back assessment — Information 
—Judicial decisions — Part of assessable income— Failure to tax — Escapement — 
Purchase by assessee of properties from Hindu father — Character of property — 
Self-acquired in joint family property — Litigation between father and sons — 
Pendency of appeal at the time of purchase by assessee — Decision by Privy Council 
— Information — Payment by assessee to sons to get theirinterest released — Capital 
expenditure .. .. .. •• •• 

Income-tax Act (XI of 1922), section 46 (5-A) — Tax recovery' — Garnishee notice — 
Payment ouf of Court — Certificate of payment by Court — Assessee-firm — Excess 
customs duty paid by assessee — Decree against Union of India— Garnishee notice 
by Income-tax Officer to Collector of Customs — Requiring payment of decree 
amount towards arrears of Income-tax and penalty due by assessee — Payment by 
Collector — Amount adjusted towards super-tax due by assessee— Application by 
Collector to Court for certifying payment under the Code of Civil Procedure 
Income-tax Act (XI of 1922), section 66— Reference — Question arising out of the 
order of Tribunal — Loss— Disallowance by department — Tribunal sustaining dis- 
allowance for certain reasons — High Court upholding decision on the basis cf 
reasons rejected by the Tribunal — No necessity on department to apply for and 
obtain reference — No reference on a question arising from the reasons given by 
the Tribunal .. •• -- , 

Income-tax Act (XLIII of 1961), section 132 (as amended in 1965)— Search and seizure 
— Scope of powers— Warrant of authorisation — Whether should specify • parti- 
culars of documents and book of account — Large number of documents seized 
— Some documents found not relevant— Whether vitiates search and seizure — 
Books of account and other documents in respect of other business carried on by 
partners of assessee-firm — Whether relevant — Whether can be seized — Failure 
to place identification marks on documents — Effect of — Presence of police officers 
during search — Effect of . . • 

Industrial Disputes Act (XIV of 1947). sections 2 (a) and 10 

Industrial Disputes Act (XIV of 1947). section 33-C (2) and the Minimum Wages Act 
(XI of 194S), section 20 (1) — Interpretation— Claim for wages for overtime and 
for payment for work done on days of rest — No dispute as to rates — Applications 
under section 33-C (2)— Jurisdiction of theLabour Court, if barred by the remedy 
under section 20 (1) of the Minimum Wages Act. . _ • • 

Industrial Disputes Act (XIV of 1947). gratuity Scheme — Normal rule is quantum of 
gratuity is related to basic wage-— Departure from the norma! rule, when can be 
made .. .. -- 

Industrial Emploj’mcnt (Standing Orders) Act (XX of 1946), sections 3 to 7, 9 and 
10 and schedule .. . .. _ 

Interpretation of Statutes — Contemporaries expositio — Meaning of the enactment 
obscure — Construction put upon it by authorities for a long time — Court,if may 
resort to contemporary construction 

Interpretation of statues — Doctrine of incidental or ancillery' power — Scope of 


39 

58 


39 

176 

261 

292 

221 

194 


203 


53 


197 


225 


203 


212 

35 


1 

314 

1S7 

77 

2S 5 



Interpretation of Statutes — Provision as exception to general rule — Construction . . 

Interpretation of statutes — Validating Acts — Scope of generally 

Limitation Act (XXXVI of 1963), section 137 and third division of the Schedule — 
Interpretation — Ejusdem generis — Meaning of the word “ other ’’—Other articles in 
in the third divisi on has reference to applications under Civil Procedure Code with 
the exception of applications under the Arbitration Act and also under the Cri- 
minal Procedure Code — Applications to be to Courts to be gosemed by the 
Articles in the third division and not to Industrial Tribunal or Labour Court . . 

Madhya Pradesh Money Lenders Act (XIII of 1934), section 9 — Prohibits awarding 
interest exceeding the principal of loan 

Madhya Pradesh Municipal Corporation Act (XXIII of 1956), section 430(3) — Scope 
—Cancellation of the confirmation of the bye-laws made by Municipal Committee 
for inspection and regulation of slaughter — House if infringe fundamental right 
under Article 19 (I) (g) of the Constitution . . . . 

Madhya Pradesh General Sales Tax Act fH of 3959), section 2 (d) and section 7 — 
‘Registered dealer’, a firm of building contractors — Purchase of Building materials 
— Liability to Purchase Tax 

Madhya Pradesh General Sales Tax Act (IT of 1959), section IS (5) and rule 33 of the 
Rules, 1959 — Terms of Rules 33 not mandatory — Notice, not giving a clear Period 
of 15 days to show cause — No suggestion of prejudice on account of insufficiency 
of time — Notice not invalid . . . . 

Madhya Pradesh Government Servants (Temporary and Quasi-Permanent Service) 
Rules (1960) Rule 12 and Constitution of India (1950). Articles 14,16, 311 ana 320 
(3 )(c) — Temporary Government servant (Civil Judge)— Termination of services 
— Validity of — Whether violative of Articles 14 and 16 of Constitution oflndia — 
Order passed without consulting State Public Service Commission under Article 
320 (3) (c) — Effect of — Order not by way of punishment — Article 31 3 not attracted 

Madras General Sales Tax Act (I of 1959) and Central Sales Tax Act (LXXIV of 1956), 
section 5 (2) — -Sea Customs Act (1878), section 3-A — Customs “frontier” in sec- 
tion 5 (2) of Central Act cannot be construed to mean “customs barriers” — Must 
be construein accordance with notification issued under section 3-A of the Act 
read with the proclamation of the President of India, dated 22nd March, 1956 . . 

Madras General Sales Tax Act (I of 1959) — Constitution of India (1950), Articles 14 
and 301 — Imposition of tax on sale of ‘cane jaggery’ while exempting that on 
‘palm jaggery’ — If discriminatory and violative of equality clause of the Consti- 
tution— Freedom of trade ana commerce if impleded by the levy — Legislative 
power of has been colourably exercised in imposing the levy 

Madias Urban Land Tax Act (XII of 1966), section 6 and Constitution of India (1950), 
Articles 14 and 19 (1) (/), Schedule VII, List I. Entry 86 and Schedule VII, List 
II, Entry' 49 — Validity of the Act — Whether ultra vires of Articles 14 and 19 (1) 
Constitution oflndia — Act whether falls under Schedule VII, List I, Entry 86 or 
Schedule VII, List II, Entry 49 — Legislative entries to be given liberal interpreta- 
tion — No overlapping — -Retrospective operation of laws* — Whether unreasonable. 

Maharashtra Municipalities Act, 1965 (XL of 1965), section 7 — Scope — Election 
petition — Reception of evidence of two witnesses called as Court witnesses, if 
vitiates the whole trial— -Order 16, rule 14, CivilProcedureCode. . 

Orissa Land Reforms Act (XVI of 1960) and Orissa Land Reforms (Amendment) Act 
(XV of 1965) Chapter IV and Constitution of India (1950), Articles 31 (2), 31 
(2-A) and 31-A — Validity of Chapter IV of Amendment Act 

Orissa Sales Tax Act (XTV of 1947), section 2(g), 91 (1) and 25 (1) (a) — Sale — Failure 
to register as dealer — Levy of Penalty* — Justification for 

Penal Code (XLV of I860), section 120-A — Criminal conspiracy — Agreement gist of 
offence— General conspiracy* — Ingredients 

Penal Code (XLV of 1860), sections 314 and 109 — Charge of abetting R to cause mis- 
carriage of the deceased (women) accused convicted for abetting the deceased to 
cause miscarriage — Charge of abetment, if fails because the substantive offence 
is not established against the accused 

Practice — Judicial trial — Essential attributes — Disputed claim — Judicial determina- 
tion, to be supported by the most cogent reasons that suggest the themselves to 
a Judge 

Prevention of Food Adulteration Act (XXXVII of 1954), section 20— Scope— Pro- 
secution as offence the Act — Requirement of written consent of the Govern- 
ment or local authority — Complaint by the Food Inspector — Accused not ques- 
tioning the maintainability of the complaint during the trial as well as in appeal — 
Accused if could be permitted to raise the contention after the disposal of the 
appeal 

Prevention of Food Adulteration Rules (1955), Proviso to Rule 12-A— Interpretation 
— Requirement of warranty in writing about “ the nature, substance and qualitv ” 
of the article of food as demanded by the vendor — “Quality is up to the mark ”if 
could beinterpreted to have same effect as certifying “ the nature substance and 
quality” of an article of food 

Preventive Detention Act (IV of 1950), section 3 — Scope — Detenu and his associates 
using deadly weapons, acid bulbs,iron rods, lathis etc.,indiscriminatelv and thus 
endangerinshumanlivesinthelocality— Detenu and his associates also preventing 


Pa6es. 
365 
2 88 


1 

27 

229 

68 

68 

257 

31 

163 

265 

245 

375 

318 

149 

150 

125 

2 36 

393 



ike police constables from discharging their lawful duties — Grounds of detention 
if have reference merely to maintenance of order. 

Probationer— Period of probation fixed — Stipulation, liable to be terminated during 
the period — If contravention of standing order — Finding of the Labour Court, 
‘colourable exercise of the power’ — Termination without hearing the probationer 
— Validity 

Public Employment (Requirement as to Residence) Act (XLIV of 1957), section 3 and 
Andhra Pradesh Public Employment (Reauirement as to Residence) Rules (1959) 
rule 3 — Validity of .. .. .. 

Punjab Pre-emption Act (r of 1913), as amended by the Punjab Pre-emption Amend- 
ment Act, 1960 and by Punjab Act {XIII of 1964), section 15 (2)— Interpretation 
— “ In the son or daughter of such female,” meaning of— Right of pre-emption, if 
would vest in the son or daughter of the husband from another wife — Retroacthe 
intention, if could beattributed to the Legislature 
Representation of the People Act (XLIII of 1951), section 92 [a ] — Election petition — 
—Inspection of ballot papers — When may be permitted . . * 

Sales Tax — Contract whether for sale of goods or for service — Depends upon the main 
object of the parties gathered from terms of contract, circumstances of transaction 
and custom of the trade — Contract for providing and fixing “windows”, of 
certain sizes in accordance with specifications, designs and drawing etc. — Whe- 
ther works contract or contract for sale of goods — Test 
Sales Tax — Single order of assessment for a particular year — Part of assessment illegal 
— Assessment if invalid intoto . . 

Saurashtra Land Reforms Act {XXV of 1951) and Saurashtra Agricultural Debtor’s 
Relief Act (XXIII of 1954)— Object — Change in the relationship between the 
Girasdar and tenants — Rights of debtors and creditors — Scaling down of debts 
and restoration of property to debtors — Occupancy— Certificates given to the 
mortgagees, if extinguish the title of the mortgagors (debtors) .. 

Sea Customs Act (VIII of 1878), section 167 (SI), Penal Code tXLV of 1S60), section 
120-B and Foreign Exchange Regulation Act (VII of 1947), section S (1) and sec- 
tion 23-A — Import of gold in contravention of section S (1) of the Foreign Ex- 
change Regulation Act— Criminal conspiracy to evade restriction— Punishable 
under section 167 (81), Sea Customs Act and section 120-B, Penal Code (XLV of 
1860) 

Standing Orders of the Company, Standing Orders. 2, 14 and 32 .. 

Standing Orders— Certified and coming into operation—' Whether governs employees 
of the company appointed long before— Prior award between the parties — 
Technical considerations of res judicata or principles analogous thereto — 
Appliability 

Succession Act t, XXXIX of 1925), section 105— Legacy— Legatee not surviving the 
testator — Lapse — Intention to exclude lapse, when can be inferred 
Succession Act (XXXIX of 1925), section ISO — Doctrine of election — Applicability 
of — Principle for compensation not recognised 
Trade and Merchandise Marks Act (XLIII of 1958), section 2 (j) and section 12 (1)— 
Registration of trademark- — ‘Andal’ and ‘Ambal’ — Deceptively similar in sound 
- — Ocular Comparison not always the decisive test 
Transfer of Property (IV of 1882), sections 4, 54 and Registration Act (XVI of 1908), 
sections 17, 49— Document requiring registration under section 54 — Transfer of 
Property Act (IS 7 of 18S2), not registered — Effect of — Whether admissible in 
evidence, in view of section 49, Registration Act (XVI of 1908) 

Transfer of Property Act (rV of 1882), section 100— Charge on immovable pro- 
perty — When created 

Travancore-Cochin General Sales Tax Rules, (1950), rule 33 — Interpretation— Assess- 
ment of escaped turnover of business — “Determine” — Meaning of — Assessment, 
if denotes the entirety of proceedings or the final order of assessment. 

U.P. Industrial Disputes Act (XXVIII ofl947), sections 6 and 6-A and CivilProcedure 
Code (V of 1908), section 152 and Industrial Disputes(Central) Rules (1957), Rule 
28 — Effect of sections6 and 6-A — Award by Labour Court— Correction— When 
can be made — Tim; -limit for making such correction — Correction?.! Jurisdiction 
under section 6 (6) identical to section 152, CivilProcedure Code and Rule 28, 
Industrial Disputes Rules 

U.P- Panchay’at Raj Act (XXVI of 1947), section 95 (1) (g)— Pradhan elected under 
— Nature of office-Power of Government to suspend an elected Pradhan pending 
enquiry into charges against him -- _ 

Uttar Pradesh (Temporary) Control of Rent and Eviction Act (III of 1947), sections 3 
(3) and 7-F — Scope — Suit for eviction — Permission to institute — State Govern- 
ment cancelling the permission given by the Commissioner — Suit, if becomes in- 
competent — Judicial process 

Wakfs Act (XXIX of 1954), section 57 (1) and (3) — Scope 
Words and Phrases — Rate — Meaning of 
Words and Phrases — '‘regulation.”.. 

Words and Phrases — ‘ Under the authority of 
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SANCTION TO PROSECUTE UNDER THE PREVENTION 
OF CORRUPTION ACT, 1947* 

By 

M. L. Kaul, Department of Legal Affairs, New Delhi-1. 

The need for sanction in regard to criminal prosecution has been expressly 
stipulated in several enactments, as a limitation upon the general rule that a 
criminal prosecution can be initiated by or at the instance of any person whether 
or not he is directly injured or affected by the offence alleged. Section 6 of the 
Prevention of Corruption Act, 1947 (hereinafter referred to as the Act) specifically 
provides for such sanction. The essential purpose of the section is to reconcile 
two different principles. The first of them is, that a public servant, however 
important the position he may hold, should be easily amenable to the jurisdic- 
tion of the Courts of the country for any offence for which he may be responsible, 
as any ordinary citizen. The second principle is, that an allegation made against 
such a public servant amounts, as a matter of fact, to an attack on his honesty 
and integrity, which indirectly casts a reflection on the State itself of whose 
machin ery, the public servant forms a part. Thus, the object of such stipulation 
on the requirement of sanction in relation to the prosecution of the public servant 
is to discourage frivolous, doubtful and impolitic prosecutions sought to be 
initiated against public servants exercising their duties. In view of the difficulties 
involved in a precise demarcation between claims made bona fide and claims 
made fraudulently, such stipulation seek to shut out a mala fide and vexatious 
attempt to institute criminal proceedings against a public servant, by a discretion 
to grant or not to grant sanedon for such prosecution., 

Thus, the previous sanction of certain specified authorities is, as mentioned 
above, a sine qua non for the prosecution of a public servant under the provisions 
of the Act. Section 6 reads as follows: 

“6. (1) No Court shall take cognizance of an offence punishable under 
section 161 or 164 or section 165 of the Indian Penal Code or under sub-section 
(2) of section 5 of this Act, alleged to have been committed by a public servant 
except with the previous sanction. 

(a) in the case of a person who is employed in connection with the 
affairs of the Union and is not removable from his office, save by or with the 
sanction of the Central Government or some higher authority (of the) Central 
Government.. 

(b) in the case of a person who is employed in connection with the affairs 

of a State and is not removable from the office, save with the sanction of the State 
Government or some higher authority (of the) State Government.- 

(c) in the case of any other person, of the authority competent to remove 
him from his service. 

(2) Where for any reason whatsoever any doubt arises whether the pre- 
vious sanction as required under sub-section (1) should be given by the Central 
or State Government or any other authority, such sanction shall be given by the 
Government or the authority which would have been competent to remove the 


* The views cxercooed hereon are those of the nulhor, 
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public servant from his office at the time when the offence was alleged to have 
been committed.” 

Section 6 of the Act, as has been emphasized by the Supreme Court 1 differs 
materially from section 197 of the Criminal Procedure Code, which constituted 
in general the fundamental law relating to sanction for prosecution of a public 
servant for criminal offences. The two major changes effected are: 

(1) that while under section 197 the sanction of the Governor-General or 
the Provincial Government, as the case may be, was only necessary for the pro- 
secution of public servants who were not removable from their offices save with 
the sanction of the Central Government or the Provincial Government, respectively, 
no such qualification is contained in section 6 in which the words used are 
"committed by public servants”. Thus, under the Criminal Procedure Code 
no sanction was required .to prosecute public servants removable by a lesser 
authority than the Provincial or Central Government, whereas now the sanction 
of the appropriate authority is necessary for prosecution of a public servant 
however subordinate, if he is alleged to have committed an offence under 
sections 161 and 165 of the Indian Penal Code or under section 5 of the Act. 

(2) that in section 6 of the Act, the words appearing in section 197 of the 
Criminal Procedure Code, namely, “while acting or purporting to act in the 
discharge of his official duty” have been omitted. This omission appears to 
have been made in consequence of the decisions of the various High Courts 
and the Federal Court to the effect that an officer who had accepted a bribe or 
embezzled Government property was neither acting nor purporting to act in 
the discharge of his official duty, and therefore no sanction for his prosecution 
was necessaryu The sanction of the appropriate authority is therefore now 
necessary' for the prosecution of any public servant under the Act., 

The provisions of the Act indicate that it was the intention of the Legis- 
lature to -treat more severely than hitherto corruption on the part of a public 
servant and not to condone it in any manner whatsoever. 

The question of sanction under section 6 of the Act can best be studied 
under the following heads: 

I. In what cases sanction is necessary. 

II. Defects in sanction: 

, (1) Want of competency 1 : 

(a) whether the sanction should be given by the same authority who 
appointed the public servant or an authority of the same rank as the appointing 
authority' or of higher rank than the appointing authority'. 

lb) whether such equal or superior authority' should be expressly delegated 
with the power to issue such sanction, 

} - (c) whether such sanction could be issued in the name of the President 
or the Governor and signed by subordinate officers, 

(d) who is the authority to issue the sanction in case of Government 
servants whose services are lent by a State Government to the Central 
Government. 

(2) Defective consideration. 

(3) Defect in expression of sanction. 


i. S.A. Ve-ihztcrcr-.=-. v. The Sltfr, (195S) S.C.J. 594 : O958) S.C.R. 1037 : (1058) 2 An. W.R. 
(S.C.) 45 = (’ 953 ) 2 M.L.J. (S.C.) 45 : (1938) M.L.J. (Crl.) 473 : A.I.R. 1058 S.C. 107. 
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(4) Sanction granted after the institution of suit.- ' 

m. Effect of defective sanction and of subsequent proper sanction .- 

IV. Stage of objection to defect in sanction. 

I. IN WHAT CASES SANCTION IS NECESSARY. 

On examining the provisions of section 6 of the Act it is manifest that two 
conditions must be fulfilled before its provisions become applicable. One is that 
the offence mentioned therein must be co mmi tted by a public servant, and the 
other is that the person is employed in connection with the affairs of the Union 
or a State and is not removable from his office save by or with the sanction of 
the Central Government or State Government or is a public servant who is 
removable from his office by any other competent authority. Both these 
Conditions must be present to prevent the Court from taking cognizance of an 
offence mentioned in the sanction. *-a An offender cannot invoke the protection 
of section 6 unless two conditions are fulfilled, namely, — 

• (1) he was a public servant 1 when the offence charged against him was 
committed, and 1 ' , 1 

(2) on the date when he is prosecuted there is some authority who could 
remove him from his office. 

Section 6 of the Act offers protection only to those public servants who 
were in office both on the date of the commission of the offence charged and the 
date when a Court is asked to take cognizance. 2 Once he ceases to be public 
servant, the Court can take cognizance of the offence without any sanction .t 
Section 6 of the Act certainly does prohibit the taking of cognizance of his 
offence without a previous sanction while he continues to be a public servant;' 
but that prohibition does not continue after he ceased to be a public servant, 
f. e . who is no longer a public servant 3 . So, if either of the two conditions is 
lacking, the Court does not need a sanction for taking cognizance of the 
offence. The verb fis’ in section 6 (1) (o) of the Act refers to the date on! 
which' the Court is called upon to take cognizance 4 . • 

11. DEFECT IN SANCTION. 

(1) Want of competency: 

rrw (a) whether the sanction shall be given by the same authority, who 
appointed the public servant or an authority of the same rank as the appointing 
authority or of higher rank than the appointing authority. 

• Section 6 (1) (c) of the Act stipulates that the prosecution should have the 
sanction of the authority 'competent to remove the appellant from his service’.) 
The authority contemplated therein is the authority competent to remove the 
particular public servant from his office and not any public servant holding the 
office held by the accused. In this connection Article 311 (1) of the Constitu- 
tion becomes relevant. Article 311 (1) reads: 

"No person who is a member of a civil service of the Union or an All 
India Service or a civil service of a State or holds a civil post under the Union 
or a State shall be dismissed or removed by an authority subordinate to that by 
which he was appointed.” 

i-n. 5. .4. VerJsatcrcnrr. v. Tkr Stc.lt . (1958) S.C.J. 594: (1958) 5 M.L.J. (S.C. - ) 45: (1058) 

2 An.W.R '’S.C.'! 45 : (I95S) S.C.R. 1037 : (1953) M.L.J. (Crl.) 473 : A.I.R. 1058 S C. 107. 

2. V.D. jk:r;cr v. Stale, A.I.R. 1955 All. 531. 

3. Slc.lt of Bcv.htr; v. Yishc.cakar.l Shrikcr.t , A.I.R. 1954 Bern. IC9. 

4. Re". Dhyar. S:r.~h v. State, A.T.R. 1953 All. 470. 

5. Bc.if-.ath. Prasad v. Slate, A.I.R, jqjG Bhopal 36- 
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Section 6 (1) (c) of the Act has to be interpreted m 

of the Article 311 (1). under which the authonty to dismiss however> m eah 
not be subordinate to the appointing authority. doe. h* of ^ direct 

that the removal must be by the very same authority y J ^ de 
superiors. It is enough if the removmg authonty is of the same ranx o y . 

as the appointing authority. 6 

Where! any doubt arises as to the authority who has to P v ^ ^' c f anct ' 
as reqS under section « (1), section 6 (2) of tie Act becomes relevant., _ ^ 

Sub-section (2) reads: 

"Where for any reason whatsoever any doubt HS"5 

sanction as required under sub-section (11 shall be given by 

State Government or any other to remove the 

^oStttr^hen the ofcnce was alleged to have 

been Committed.” 

Section '6 (21 of the Act would thus X^as 

cases where it cannot be ascertamedwt - c^anse of rule the authonty 
actually appointed the accused person- or to "remove him from his 

who had appointed him was no longer com^enttoremove ^ 

office. 8 In State v. Madhe^ the Kerala High Court held tn^ 
accused, who was appointed by the GovCTnment ^°J^ d ^ .^tion 161' 
for offences under section 5 flH^ 5 ^ f 6 for prosecution was 

of the Indian Penal Code, and sanction under -cc Kerala, the Director, 

-ranted bv the Director. Health Services, 9£ vcr JTV thc successor Government 
Health Services was not a competent authority- O v remove the 

of Kerala cam under Article i 311 

accused from his service, and hence- ^ . canction the prosecution. So 

Government is the onlv competent autho - _ appointed the accused; it 

the sanction need not te by the same = Sr rank than the 
may be given by any other authonty of the same ran authonty 

appointing authonty. but in no case .^tbe sanctmnbe gen by^a ^ 
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tfon for prosecution mven by an authonty unction. 6 Article all 
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in case of authorities who aremborfmatet 0 theanmimtmg by 

provision regarding this prohibition cannot be qualified or 

statutory rules. V-ated 

TI fD r b~): whether such equal or superior authority should be expressly 

with the piower to issue such sanction: ^ ^ 

In VinnvakRoshiv. The State™ the appelant who ^ an ^ 

Northern Railway', was c harged under section 5 (1) ( d ) ot tn 

6 . See Md’irsh Prasad v. Stale cfU.P., fi<)53> S.C-T- 15S : Cmjjl * ^ rL -J- f 3 ' 0 ^ 

1955 S.C. 70. See also Pemashwar Dr?al v. Stde, A-T.R- 19^3 ‘J- u 

7. A.I.R. 1062 Kcr. 50. 

8. See Ba : jvatk Prasad v. Stair. A.I.R. BhopM 3 - . r.C. char^rascU^-- v * 

9-12. Kara-ndzs SLa;'i v. Sfif' cf Bihar.' A.I.R. IgjG P-lt. — ■ ' J -~ 

State cf Kerala, A.T.R. 1964 87* 
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sanction for prosecution was given under section 6 fl) (c) of the Act by the 
Divisional Medical Superintendent of the Northern Railway, who was of the 
same rank as the Divisional Personnel Officer who had under the power delegated 
to him by the General Manager, Northern Railway, appointed the appellant., 
The Punjab High Court held, that the General Manager not having delegated 
powers to the Divisional Medical Superintendent, as he had done in the case of 
the Divisional Personnel Officer, the sanction given by the former was not valid 
The Raiasthan High Court also held that the sanction by an equal authority 
without delegation of Dowers was invalid. Tn this case 34 the accused petitioner 
was originally an employee of the Bikaner State Railway; on integration of the 
Bikaner State Railway with the Northern Railway he was absorbed in the 
services of the Northern Railway . The Court referred to the Disciplinary and 
Appeal Rules for Non-Gazetted Railwav servants, which made it clear that the 
appointing authority with resard to the Bikaner State Railway will be the 
authoritv of the Northern Railwav who was then competent to make similar 
appointments, and therefore held that for the purposes of the present case the 
ouestion as to who initially appointed the petitioner was wholly irrelevant and 
immaterial. The crucial question was as to which authority of the Northern 
Railwav was competent to appoint the petitioner. Under rule 34 of the Railway 
Pstabliriiment Code the primary appointing authority of such' employee i« the 
General Manaser. although he can delegate powers to lower authorities. There 
having been no delegation of authoritv bv the General Manager to anv lower 
authority at that time, it wa<; held that the sanction given by an authority sub- 
ordinate in rank -to the General Manager was not valid. In the case of 
authoritv of equal rank or grade to that of the appointing authority, the express 
delegation of power to issue such sanction is necessarv but such is not the case 
with the authoritv superior to the appointing authoritv. 15 Sanction for prosecution 
given by the authority higher in rank or grade than the appointing authority is 
valid. 35 So it has been held that delegation of pow-er to issue the sanction for 
prosecution under section 6 of the Act to an authority of ea ual rank or grade 
must a 1 wavs be done expressly. And in case rf the authority superior in rank 
or of higher grade than the appointing authority, the express delegation is not 
necessary at all. 

IT fl) (c'i : whether such sanction could be issued in the name of President 
or Governor and signed by subordinate officer: 

In ’G. V. Nair v Government of India 1 ' the question arose whether sanction 
issued in the name of the Governor and signed by subordinate officers under the 
Rules of Business is valid for purpose of section 6 of the Act. The Kerala High! 
Court held that if such an order is in compliance with the requirements of Article 
166 of the Constitution, it would give immunity- to the order. It cannot therefore 
be challenged in a Court of law as not an order made by the Governor. However, 
the immunity- is available cmlv in so far as the above ground goes and not any 
further. Thus, the sanction does not enj’oy immunity from attack on any other 
ground — as for example that the sanctioning authority has not applied its mind 
to the facts of the case before according the sanction. In like manner. Article 77 
of the Constitution contains the immunity with regard to the Union . A sanction 
issued in the name of the President and signed by subordinate officers under the 
Rules of Business is valid for the purposes of section 6 of the Act, and cannot 


14. Per-zd.srar Parol v. State. A.T.R. 1963 Raj. 126. See also Maiksn Let v. Slate, A.I.R. jgjg 
Raj. 214. 

15 - Sc-r MaPesh Freed v. Slat, rf U.P.. (1955! S.C.J. 153 : (1955) 1 .M.X.J. (S.C.) 83. 

16. See al'O Stale v. 'Leah Pal. A.I.R. 1957 Pun}, gz. 

17. 1 ( 1*3 (0 Crl. L.J. 675 (Kerala). See also Major E.S. Barsey v. State rf Per. 5 ay, (1062) I 

S.C.J. 231 ; (1962) M.L.J. (Crl.) 153 : (1^2) 2 S.C.K. 195 • A, 1 , 11 , ig 5 i S,C, 1762, ‘ 
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be challenged in a Court of law as not an order made by the President.- A sub- 
ordinate officer can sign the sanction issued in the name of the President or a 
Governor if he is authorised under the Rules of Business framed. under Articles 
77 and 166 of the Constitution respectively. Such a sanction is valid in law, 
and this cannot be made a ground of attack in a Court of law,./, e.. that the 
sanction is not signed by the President or the Governor as the case may be. 

II (1) (d): who is the authority to issue sanction in case of Government 
servants whose services are lent by a State Government to the Central 
Government: • , . 

In R. R. Cha-i v. State of U.P . 18 the accused, a permanent Gazetted Gov- 
ernment servant of the Assam Government, whose services were lent to the Gov- 
ernment of India, was alleged to have committed offences under sections 161, 165 
and 467 of the Indian Penal Code in the year 1946 while in service under the 
Government of India. Sanction for his prosecution was granted by the Gov- 
ernor-General under section 6 of the Act. The Supreme Court held, that the 
case of a public servant whose services are loaned by one Government to an- 
other does not fall under clause (a) and( b ) of the Act, but falls under clause (c) 
of the Act. If the services of a public servant permanently employed by a 
State Government are loaned to the Central Government the authority to remove 
such public servant from his office would not be the borrowing Government, 
but the loaning Government, which is the State Government. The sanction 
by the Governor-General was therefore invalid. It was only the State Govern- 
ment, /. e., the Assam Government, which could give a valid sanction. 

II. (2) Defective consideration. 

Section 6 of the Act, which deals with sanction, implies first, a full know- 
ledge of the facts upon which it is sought to prosecute him, and, secondly, a 
deliberate decision of the sanctioning authority that he may be prosecuted.- 
Thus, it is necessary that the sanction should be given after all the facts have 
been collected against the accused so that the sanctioning authority has before 
it the material upon which the prosecution is to be launched. The sanction 
should not be granted as a matter of routine, merely on the request of the pro- 
secuting authority. It can hardly be imagined that the duty of granting proper 
sanction would be properly discharged by merely putting one’s signature on a 
rcady'-made sanction provided. 13 The authority granting the sanction should 
realise that it is his duty to take a deliberate decision, after applying his mind 
to the facts of the case. 20 The sanctioning authority is placed somewhat in the 
position of a sentinel at the door of criminal Courts, in order that no irrespon- 
sible or malicious prosecution can pass the portals of the Court of Justice. It 
is, therefore, essential that persons charged with the responsible duty' of granting 
sanction, which is a duty' of deciding whether or not that credit and reputation 
of another citizen should be put in peril by means of a criminal prosecution, 
should bring to the discharge of their duty a sense of responsibility' and the 
industry requires to examine the relevant materials. 15 However, one docs not 
and cannot expect a departmental head to be an expert in criminal law and to 
determine with certainty' as to which label will appropriately cover the offence 
committed by an offender. 21 - 22 It is not necessary that the sanctioning authority 
need call all the records, if the papers placed before the authority give him the 


18. (1963) 1 S.C.R. 1 = 1 : A.I.R. 1962 S.C. 1573- 

19. Itiu Bh-i'zi Chain jet v. Stale, A.I.R. 1955 Cat. 430. 

20. B-.dh Sagarn. State. A.I.R. 1959 All. 368. 

1-22. L.B. jam if v. Ur. In cf Jadia, A.I.R. 1958 All. 481. 
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necessary material upon, which he decides that it was necessary in the ends of 
justice to accord his sanction. 23 But where sanction for the prosecution was 
issued by the Collector after considering only the statement of the investigating 
authority and before receiving the statement of witnesses recorded during the 
investigation, the sanction was held to be vitiated because there was the possibi- 
lity that the sanctioning authority might take a different decision on considering 
the statement of the witnesses. 2 * However, where it is alleged that there is 
material difference between the facts placed before that sanctioning authority 
and those sought to be proved at the trial, it has been held that, if the variations 
are not substantial as might reasonably be taken to affect the judgment of the 
sanctioning authority, the order of sanction is not vitiated. 25 

II. (3) Defect in expression of sanction. 

It is not necessary for the sanction under the Act to be in 
any particular form, or in writing, or for it to set out the facts 
in respect of which it is given . 1 When the facts are not set out in the 
sanction, the prosecution has to prove by other evidence that the material facts 
constituting the offence were placed before the sanctioning authority 2 . 

Where the sanction under section 6 of the Act related to a specific allegation 
in respect of the illegal gratification of a certain sum, and the sanctioning 
authority has sanctioned the prosecution of the accused in respect of this sum, 
the Saurashtra High Court held that the sanction could by no stretch of reason- 
ing be extended to facts constituting another distinct offence in relation to 
another sum 3 . ; - • , , ■ i j i.^, , ;*j a 

In a Bombay case, the investigation was originally wrongfully carried out 
by an authority lesser than the proper authority entitled to do so, and sanction 
was given to prosecute the offender under section 161 of the Indian Penal Code; 
the Court ordered re-investigation by the proper authority, and after re- 
investigation the prosecution was launched on the old sanction, no new sanction 
on re-investigation having been issued. It was held that the original sanction 
would be sufficient. What is required is that the sanctioning authority should 
apply his mind to the facts before him and accord sanction. Sanction already 
accorded does not lapse on re-investigation' (fresh investigation) although given 
on illegal investigation. 4 

The case may also arise wherein, on the same facts, altered or additional 
charges may be sought to be made by the prosecution. In such cases the juris- 
diction of the Court to try the charge would depend on whether the sanction! 
originally granted would suffice or whether a new sanction would be necessary., 
Where the facts remain the same, the Court could proceed with the altered 
or added charge, provided the altered or added charge is based on the same facts 
which have already been considered by the sanctioning authority. The stress 
is clearly on the facts, and not on the penal section applicable to these facts. 3 


23. Ir.d-j Bkaan Chalteijee v. Stale of West Bengal, (1958) S.C.J. 581 : (1958) S.C.R. 999 : (1958) 
M.L.J. (Crl.) 448 : A.I.R. 1958 S.C. 148. 

24. Milker. La! v. State of Rcjaslhcr., (1968) Cr. L.N. 431. 

25. K.. V..V. .-Uyar.gcr v. State, A.I.R. 1954 M.B. 101. 

1 . Biszcaiashar. Xaik v. Stale of U.P., (1054) S.C.J. 537 : (1955) 1 S.C.R. 92 : (195 } ) 2 M.L.J. 
79 : A I R. rg54 S.C. 359. See al;o „Yu her. Singh Harr.cn Singh v. Stale, A.I.R. 1955 Pur.j. 65. 

2. See Bir.caimshar. Xaih v. Slate of U.P., (1954) S.C.J. 537; Medan Mckar. v. Stale of V.P. 
A.I.R. 1951 S.C. 637: .Vi / Malhcb Patna'!, v. State, A.I.R. 1955 Pat. 317. 

3. Gadh-r B. VaVcldas v. State, A.I.R. 1954 Saur. 132. See alto j astral Sir.gh v. Stale t f Puricb 
S.C.J. 335 : ( 1 93^) S.C.R. 702 : (1958) M.L.J. (Crl.) 316 : A.I.R. 19^8 S.C. 12a. 

4. Sic Pcrcxr.alh Pcr.de v. State of Bcnbay, A.I.R. 1962 Bom. 205. 

5. S.e L.E . jambs v. Union of India, A.I.R. 1958 All. 481. 
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II. (4) Sanction given after the institution of suit. 

The rule requiring sanction before a Court can take cognizance 
of an offence is a rule of procedure, which applies retrospectively to 

all complaints whatever the date of the commission of the offence 

to which they relate. The procedure to be followed is the proce- 

dure that prevails on the date of the complaint. 6 Where the Magistrate 
took cognizance of the offences and the sanction was thereafter given, it was held 
that the cognizance was without necessaiy sanction and therefore the commit- 
ment of the petitioners bad in law. 7 In Akki yeeraiah v. State 6 the Andhra' 
High Court held that the previous sanction of the superior officer is a condition 
precedent for the filing of a complaint once it is established that an offence under 
the Act has been committed. Lapse of time does not effect the valid sanction, 
and it does not cease to be in force owing to the lapse of time.® 

HI. Effect of the defective sanction and of subsequent proper sanction. 

Where there is a defect in the accord of the sanction, its effect would be to 
vitiate the sanction, and no Court can take cognizance of the offence with 
respect to which such sanction has been accorded. The question would, therefore, 
arise whether such an illegality could be cured by a subsequent sanction or 
under section 537 of the Criminal Procedure Code. The Saurashtra High Court 
held, that the illegality arising out of a defective sanction cannot be cured 
under section 537 of the Criminal Procedure Code. 10 The trial would be ab 
initio void as one without jurisdiction. Only a fresh trial after getting the 
proper sanction and submission of a fresh chaigesheet would be possible.. 11 

This would also involve the question as to whether in cases where a trial 
is vitiated by the absence of a proper sanction, a subsequent trial after a fresh 
proper sanction would not be a violation of article 20 ( 2 ) of the Constitution 
and section 403 of the Criminal Procedure Code. In Baij Nath Prasad Tripath 
v. State of Bhopal 11 the Supreme Court held that Article 20 (2) of the Constitu- 
tion has no application in the case., The petitioners are not being prosecuted and 
punished for the same offence more than once, the earlier proceedings having 
been held to be null and void., The Court also stated: "With regard to section 
403 of the Criminal Procedure Code, it is enough to state that the petitioners 
were not tried in earlier proceedings by a Court of competent jurisdiction nor is 
there any conviction or acquittal inforce within the meaning of section 403 (1) of 
the Code, to stand as a bar against their trial for the same offence.” 

IV. Stage of objection to the defect in sanction. 

The question would necessarily arise as to at what 6tage of a 
proceeding the objection to a sanction should be taken.- It is true 
that the Court, before taking cognizance of the particular offence 
with regard to which sanction is necessaiy, has to satisfy itself as 
to whether a proper sanction has been granted to prosecute the accused for the 
offence. But at the same time, it has also to be remembered that it is inherent in 
the nature of the sanction itself that it is a safeguard afforded to the accused.* 

It would therefore be unjust if the Court decided the question at the time of 


6. Karim Bax v. Bex, A.I.R. 1950 All. 494. 

7. Skeraaroran Jeiszca! v. Stale, A.I.R. 1953 Pat. 225. 

8. A.I.R. 1957 A.P. 663 : (1956) An. IV.R. 73. 

9. Public Prosecutor v. Shaik Sher'JJ, A.I.R. 1965 A.P. 372 : (1965) 2 An. t\.R. 44. 

10. GoJkir B. Vcllabias v. State, A.I.R. 1954 Snur. 132. 

11. S-e Baijoath Prasai v. Stale, A.I.R. 1956 Bhopal 36, also Gout: Skemhar Ghost v. Slate 
A.I.R. 1955 X.U.C. (Palna) 3258. 

12. A.I.R. 1957 S.C. 494 : (1957) S.C.J. 405 : 0957) S.C.R. 600 : (1957) M.L.J. (CrI.) 3G2. 
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taking cognizance and thereby shut out any agitation of the matter at a subse- 
quent^ stage. Firstly, it is difficult for the Court at the stage of taking cognizance 
to find out whether the sanction is valid in all respects; and secondly, if the 
accused is to be barred from raising the question when he appears in Court in 
obedience to its summons great injustice would be done to him . 12 The matter 
came up for discussion in Ram Pakar Singh v. State 1 *. The Allahabad High 
Court held that the sanction was required for the purpose of taking cognizance 
of the offence. Once it was done, its utility was exhausted, and it was no longer 
needed either during the enquiry into the guilt of the accused or for purposes 
of convicting him. In fact, what the Court was emphasising was the absence of 
any necessity on the part of prosecution to prove the validity of the sanction.. 
As the Court pointed out in a later part of the decision, the presumption regard- 
ing the validity of the sanction could be rebutted by the accused, which meant, 
therefore, that the question regarding sanction would necessarily be considered 
by the Court, at whatever time during the trial the accused may choose to raise 
the objection. In the above case, the Court held that not only did the accused 
not l ead any evidence to prove that the signature on the sanction was not that 
of the authority concerned but also he did not question the genuineness of the 
signature. In the absence of any controversy at all, the Court added, there 
was no need for the prosecution to have proved, before the Magistrate, the 
validity of the sanction by producing evidence to prove the signature. The 
question came up in another form, again, before the Allahabad High Court 
in Budh Sagar Ram Udit v. State 15 . In this case the Advocate for the accused, 
in the first stage of the trial, made a statement withdrawing the objection as 
regards the validity of the sanction and stated that it was valid. But later, 
at the .time of defence, the validity was again questioned.. The Special Judge 
who tried the case held that the second objection could not be taken and the 
question of sanction could be raised only at the time of cognizance. The High 
Court, allowing the appeal against the above ruling of the Special Judge, held 
that the case of Ram Pakar Singh v. State 14 on which the Special Judge had 
somehow relied, clearly envisaged the possibility that at a subsequent stage 
after the cognizance had been taken, the accused could challenge the validity of 
the sanction and then the Court was bound to enquire into that question. The 
High Court also pointed out that the same inference followed from a perusal of 
Bhagwan Sahai v. State of Punjab 15 - 1 ' wherein the Supreme Ccurt went into the 
question of the validity of the sanction. If it was the law that the question 
cannot be raised once cognizance had been taken by the trial Judge, the' Supreme 
Court would have said so, and not considered the question at all . 18 This the 
Supreme Court did not do. 

The question may best be summarized in the words of Nigam J.: 

"It could never have been the intention of the Legislature that the question as 
regards the validity or sufficiency’ of the sanction should be decided asainst the 
accused in his absence without giving him an opportunity to press the contention 
on the point. Further, the question of validity of the sanction raises a question 
of jurisdiction and we are inclined to the view that the question as recards the 

13. See ^ tekker . Let v. Stctf, A.T.R. 1959 Raj. 214. 

14. A.I.R. 1954 All. =03. 

13. A.I.R. 1961 All. 368. 

16-17. A.I.R. i960 S.C. 487. 

18. See for example Jli ' aside ! v. Slate cf U.P., (1964) 3 S.C.R. 88 : (1964) 2 S.C J. 30- : (10643 
M.L.J. (Crl.) 491 : A.I.R. 19G4 S.C. 28 ; R.R. Chert v. State of U.P.. (1963) 1 S.C.R. 12V- R S. 
Par.it: v. Stale of Bihar. (1963') 2 S.C.R. (Supp.) 653 : Maisn Maker. St-.gk v. State of U P '-\J R )* ' 

S.C. 637. ‘ * -3. 
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jurisdiction of a Court to take cognizance of the particular matter, may be 
raised at any stage before the trial dosses. V1S 

Conclusion: — 1. In conclusion, it may therefore be stated that section 6 of 
the Act differs materially from section 197 of the Criminal Procedure Code, first, 
in that sanction is now required not only for public servants removable only with 
the sanction of the Central Government or the Provincial Government, but also 
for any public servant accused of an offence under sections 161 and 165 cf the 
Indian Penal Code or section 5 of the Act. Secondly, it is not necessary under 
the Act that the public servant should be 'acting or purporting to act in the dis- 
charge of his official duty’ as it is, under section 197 of the Criminal Procedure 
Code. 

2. Section 6 protects only those public servants who were in office both on 
the date of the commission of the offence charged and the date when a Court is 
asked to take cognizance. 

3. Further, the authority to grant the sanction would be the authority 
competent to remove him from service, and this aspect has to follow the principle 
laid down in Article 311 (1) of the Constitution of India. If such authority is not 
the same as, but is of equal rank as, the authority which appointed the public 
servant concerned, express delegation of such power to sanction is necessary. 
But where the authority granting the sanction is superior to that by which such 
sanction is normally to be given, no such delegation is necessary. 

4. A subordinate officer, authorised under the Rules of Business framed 
under Articles 77 and 166 of the Constitution, can sign the sanction issued in 
the name of the President of India or the Governor of a State, and its validity 
cannot be attacked in a Court of law. 

5. Where the sendees of a public servant permanently employed by a 
State Government are loaned to the Central Government, the authority to remove 
such public servant wou'd be the State Government and not the Central 
Government. 

6. The sanction issued under section 6 of the Act should be issued only 
after all the facts have been collected, and only after the sanctioning authority 
has fully applied its mind to the question of whether the public servant should 
be prosecuted or not. The grant of such sanction need not however, be in any 
particular form. 

7. Where additional charges are levelled against an accused public servant, 
a new sanction may be required only when such additional charges were based 
on facts not considered by the authority granting the sanction when the original 
sanction was granted. 

8. Sanction in every case is a condition precedent to the filing of the 
complaint. 

9. It follows that where the sanction accorded is defective, the proceedings 
become ab initio void, and a new sanction is necessary'. The fresh proceedings 
would not attract ‘the rule of double jeopardy, contained in Article 20 (2) of the 
Constitution of India. 

10. It also follows that the question of the validity of a sanction can be 
raised at any stage of the proceedings, and as it goes to the root of the jurisdic- 
tion an obiection based on want of sanction can be raised later even though 
waived earlier. 


19 - A.I.R. 1954 AH. 223. 



G. K. Samal v. 
R. N. Rao. 
C.A. No. 1540 of 1969. 


(s. C. N. C. 31.] 

S. M. Sikri, 

V. Bhargava and 

I. D. Dua, JJ. 

20-1-1970. 

Representation of the People Act(XLHI of 1951), section 80 — Election petition — 
Borden of proof. 

The Supreme Court has held in a number of cases that in an election petition 
the burden is on the petitioner to prove that the result of the election has been 
materially affected by (1) the improper reception, refusal or rejection of any vote 
or the reception of any vote which is void or (2) by any non-compliance with the 
provisions of the Act. 

On the material on record in the present case, the High Court was right in con- 
cluding that it has not been shown that the result of the election had been materially 
affected by the casting of votes by persons whose names were added to the electoral 
roll after the expiry of the last date fixed for making nominations or by the alleged 
non-voting of electors whose names had been deleted after that date. The election 
petition only contains vague allegations in this regard. 

V.K. Appeal dismissed - 


[s. c. N. c. 32] 

J. C. Shah and Jamnadas Harakhchand v. 

K. S. Hegde, JJ. Narayanlal Bansilal. 

20-1-1970. C. A. Nos. 1872 and 

1873 of 1968. 

Bombay Rents, Hotel and Lodging House Rates Control Act (LVH of 1947), 
section 20 — Scope. 

In Maganlal Chhatabhai Desai v. Chandrakaut Motilal , (1969) 1 S.C.J. 100 : 
A.I.R. 1969 S.C. 37, it was held that section 20 of the Bombay Rents, Hotel and 
Lodging House Rate s Control Act gives the tenant a general right of recovery of 
the overpaid rent within six months of the date of payment. Without prejudice 
to any other mode of recovery, the tenant may deduct the over-payment from any 
rent payable by him to the landlord. The deduction provided is one mode of 
recovery. If the amount is incapable of recovery because of the bar of limitation, 
it cannot be recovered by deduction. In other words the right of recovery' by 
deduction is barred at the same time as the right of recovery’ by suit. If the tenant 
seeks recovery of the overpaid amount he must bring the suit or make deduction 
within six months. 

The Court observed that the above decision was binding on it and that it did 
not feel called upon to refer the question to a larger Bench for reconsideration. 

V. K. Appeals dismissed. 


[s. c. N. c. 33] 

S. M. Sikri, 

V. Bhargara and Becker Gray & Co., Ltd. v. 

I. D. Dua. JJ. Union of India. 

23-1-1970. C.A. Nos. 1178 to 1180 of 1967. 

Foreign Exchange Regulation Act (VH of 1947), sections!2 (1), 23 and 23-A — 
Under valuation in a declaration under section 12 (1) or a declaration in contravention 
of the rules or the forms prescribed — If punishable under section 167 (8) of Sea Customs 
Act (MU of 1S7S). 

Under-valuation in a declaration under section 12 (1) of the Foreign Exchange 
Regulation Act does not amount to contravention of the restrictions Imposed by 
that provision. * 3 

S— ' XRC 
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Union of India v. M/s. Rai Bahadur Shreeram Durga Prasad. (P.), Ltd., 
(1969) 1 S.C. C. 91, followed. Contention that this decision a should be 
reconsidered by a larger Bench was rejected. 

A declaration which is in contravention oi the Rules or the Forms prescribed 
under the Foreign Exchange Regulation Act, may be penalised under section 23 of 
that Act, but such contravention will not attract the provisions of the Sea 
Customs Act. Under section 23-A of the Foreign Exchange Regulation Act, only 
a breach of restrictions imposed by section 12 (1) of that Act is to be deemed to be 
contravention of restrictions imposed by section 19 of the Sea Customs Act. An 
incorrect declaration in contravention of the Rules made under section 27 of the 
Foreign Exchange Regulation Act is not to be deemed a contravention of any res- 
triction imposed by section 19 of the Sea Customs Act. In such a case the imposition 
of the penalties under section 167 (8) of the Sea Customs Act would be totally un- 
justified. 

V.K. Appeals allowed. 

[S. c. N. c. 34] 

M. Hidayatullah, C. J. V. P. Gindroniya v. 

J. C. Shah, State of M. P. 

K. S. Hegde, C.A. No. 890 of 1967. 

A. N. Grover, 

A. N. Pay and 
I. D. Dua, JJ. 

29-1-1970. 

Madhya Pradesh Government Servants (Temporary and Quasi-Permanent Ser- 
vice) Rules (1960) — Suspension under, of a temporary public servant pending enquiry 
into charges against him— Effect — Contract of service if becomes suspended — Public 
servant concerned thereafter putting an end to the contract by notice nnder rule 32 (a) 
— Validity — Right of Government to proceed with the enquiry — Scope of rule 12 (a). 

Three kinds of suspension are known to law. A public servant may be suspended 
as a mode of punishment or he may be suspended during the pendency of an enquiry 
against him if the order appointing him or statutory' provisions governing his service 
provide for such suspension. Lastly, he may merely be forbidden from discharging his 
duties during the pendency of an enquiry agamsthim, which act is also called suspen- 
sion. The right to suspend as a measure of punishment as well as the right to suspend 
the contract of service during the pendency' of an enquiry' are both regulated by the 
contract of employment or the provisions regulating the conditions of service. But 
the last category' of suspension referred to earlier Is the right of the master to for- 
bid his servant from doing the work which he had to under the terms of the contract 
of service or the provisions governing his conditions of service, at the same time 
keeping in force the master’s obligation under the contract. In other words, the 
master may ask his servant to refrain from rendering his service but he must fulfil his 
part of the contract, viz., pay the remuneration. 

It is now well settled that the power to suspend, in the sense of a right to forbid 
an employee to work, is notan implied term in an ordinary contract between master 
and servant. Ordinarily, therefore, the absence of such a power cither as an express 
term in the contract or in the rules framed under some statute would mean that an 
employer would have no power to suspend an employee of his and even if he docs 
so in the sense that he forbids the employee to work, he will have to pay the employee's 
wages during the period of suspension. Where, however, there is power to 
suspend the order of suspension has the effect of temporarily suspending the relation- 
ship of master and servant with the consequence that the servant is not bound to 
render service and the master is not bound to pay. It is equally well settled that an 
order of interim suspension can be passed while an enquiry is pending, even though 
there is no such term in the contract but in such a case the employee would be 
entitled to his remuneration. 

In the present case,* the Madhya Pradesh Government Servants (Temporary' and 
Quasi-Permanent Service) Rules do not provide for suspension during the pendency 
of an enquiry. Therefore the impugned order of suspension of the appellant cannot 
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be considered as an order suspending the contract of service. It follows that when 
the appellant issued the notice terminating his services under rule 12 ( a ) during the 
pendency of the impugned order, the contract of service was in force and it "was open 
to him to put an end to the same. It would follow that ever since the appellant’s 
notice was received by the Government he was not in the service of the Government. 
Hence it was not open to the Government to proceed with the disciplinary proceedings 
thereafter. 

There is hardly any room for dispute that the notice contemplated by the main 
clause (a) of rule 12 of the Madhya Pradesh Government Servants (Temporary and 
Quasi-Permanent Service) Rules can be given either by the Government or its 
temporary servant. The rule in question specifically says so. 

Held on facts, the notice of termination of contract issued by the appellant to the 
Government conformed to the requirements of rule 12 (a) and that the High Court 
was wrong in holding conira. 

V.K. Appeal allowed. 

[s. c. N. c. 35] 

M. Hidayatullali, C. J. 

J. C. Shah, Ashoka Marketing Ltd. v. 

K. S. Hegde, State of Bihar. 

A. N. Grover, C.A. No. 2004 of 1966. 

A. N. Ray and 

I. D. Dua, JJ. 

30-1-1970. 

Bihar Sales Tax Act (XIX of 1959) as amended by Act (XX of 1962), section 20-A 
(3), (4) (5), (7) and (8) — The snb-sections are ultra vires State Legislature — Not saved 
by Entry 54, List II or Entries 6, 7 and 13 of List HI of the Seventh Schedule (o the 
Constitution of India (1950). 

Sub-sections (3), (4) and (5) of section 20-A of the Bihar Sales Tax Act, 1959, 
are ultra vires, the State Legislature. As a corrollary thereto sub-section (7) and (8) 
shall be deemed invalid. 

A provision which enables the dealer to pass on the liability for payment of 
tax is incidental to legislation for sales tax. But it cannot be held lhat a provision 
under which a dealer is called upon to pay to the State an amount which has been 
collected by him erroneously or deliberately on a representation, express or implied, 
that an equal amount is payable by him under the Sales Tax Act, is a 
provision incidental to the power to “ levy tax on sale or purchase of 
goods” within the meaning of Entry 54, List EC of the Seventh Schedule to the Consti- 
tution. In effect the provision is one for levying an amount as tax which the State 
is incompetent to levy. A mere device cannot be permitted to defeat the provisions 
of the Constitution by clothing the claim in the form of a demand for depositing the 
money with the State which the dealer has collected, but which he was not entitled 
to collect. 

Sub-section (8) of section 20-A docs not alter the true nature of the demand 
or appropriation which can be made under sub-sections (3), (4) and (5) of section 
20-A. The intention underlying sub-sections (3), (4) and (5) is to enable the State 
to coll-ct from the dealer tax which the State is not entitled to levy and to appro- 
priate it to itself except in the very rare cases in which the purchaser may approach 
the State and be able to satisfy that he has a claim, that the claim is in order, and 
that it is within limitation. Notwithstanding the addition of sub-section (8) the 
amount received by the State or appropriated by the State continues to have the 
character of a tax collected which the State is not entitled to collect. 

The power to legislate in respect of sub-sections (3), (4) and (5) of section 20-A 
does not also fall under Entries, 6, 7 and 13 of List III of the Seventh Schedule to 
the Constitution, expressly, nor can it be said that the power to legislate is neces- 
sarily incidental to the power contained in those Entries. 

(Validity of sub-sections (1) and (2) of section 20-A was not challenged.). 

V - K - Appeal allowed. 
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[s.c. n.c. 36.] 

M. Hidayalttllah , C. J. 

J. C. Shah, 

*a' fr Ganga Ram v. 

"• , - Grover, The Union of India. 

if- £ ay and W.P. No. 124 of 1967. 

I. D. Daa, JJ. 

2-2-1970. 

Constitution of India (1950), Articles 14 and 36 (l)— Guarantee of equality of 
opportunity in matters of public employment— Scope —Direct recruitment and promotion 

to post of Grade I clerk in the accounts department of the Railway establishment 

Provisions for selection and fixation of seniority contained in Indian Railway Establish- 
ment Manual — If violative of Articles 14 and 16. 

Article 14 of the Constitution is an injunction to both tire legislative and the 
executive organs of the State and other subordinate authorities not to deny to any 
person equality before the law or the equal protection of the laws. Article 16 is 
only an instance of the general rule of equality laid down in Article 14. Sub-Article 
(1) of Article 16 guarantees to every citizen equality of opportunity in matters of 
public employment thereby serving to give effect to the equality before the Jaw gua- 
ranteed by Article. 14. The equality of opportunity in the matter of services un- 
doubtedly takes within its fold all stages of sendee from initial appointment to its 
termination including promotion but it does not prohibit the prescription of 
reasonable rules for selection and promotion, applicable to all members of a classi- 
fied group. Mere production of inequality is not enough to attract the constitutional 
inhibition because every classification is likely in some degree to produce 
some inequality. The State is legitimately empowered to frame rules of classifica- 
tion for securing the requisite standard of eifiaency in services and the classification 
need not be scientifically perfect or logically complete. In applying the wide 
language of Articles 14 and 16 to concrete cases a doctrinaire approach should be 
avoided and the matter considered in a practical way, of course, without whittling 
down the equality clauses. Tne classification, in order to be outside the vice of 
inequality, must however, be founded on an intelligible differentia! which on rational 
grounds distinguishes persons grouped together from those left out. The differences 
which warrant a classification must be real and substantial and must bear a just and 
reasonable relation to the object sought to be achieved. 

The State which encounters diverse problems arising from a variety of circums- 
tances is entitled to lay down conditions of efficiency and other qualification for 
securing the best service for being eligible for promotion in its different departments. 

In the present case the object which is sought to be achieved by the provisions con- 
tained in paras 48 and 49, Chapter I, Section B and paras 16 and 20 (b), Chapter II 
of the Indian Railways Establishment Manual, is the requisite efficiency in the ac- 
counts department of the Railway establishment. The departmental authority 
is the proper judge of its requirements. The direct recruits and the promotecs to 
the post of Grade I clerks clearly constitute different classes and this classification is 
sustainable on intelligible differential which has a reasonable connection with the 
object of efficiency ought to be achieved. Promotion to Grade I is guided by the 
consideration of seniority cam-merit. It is, therefore, difficult to find fault with the 
provision which places in one group all those Grade II clerks who have qualified by 
passing the prescribed examination. The fact that the promotecs from Grade If 
who have officiated for some time are not given the credit of this period when a per- 
manent vacancy arises also does not attract the prohibition contained in Articles 14 
and 16. It does not constitute any hostile discrimination and is neither arbitrary 
nor unreasonable. 

V.K. 


Petition dismissed. 
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I] HINDUSTAN STEEL LTD. V. STATE OF ORISSA (Shah, Ag. C. 7 .). 

contumacious or dishonest, or acted in conscious disregard of its obligation. Penalty 
will not also be imposed merely because it is lawful to do so. Whether penalty 
should be imposed for failure to perform a statutory obligation is a matter of dis- 
cretion of the authority to be exercised judicially and on a consideration of all the 
relevant circumstances. Even if a minimum penalty is prescribed, the authority 
competent to impose the penalty will be justified in refusing to impose penalty, when 
there is a technical or venial breach of the provisions of the Act or where the breach 
flows a bona fide belief that the offender is not liable to act in the manner prescribed 
by the statute. Those in charge of the affairs of the Company in failing to register 
the Company as a dealer acted in the honest and genuine belief that the Company 
was not a dealer. Granting that they erred, no case for imposing penalty was made 
out. 

Liability to pay sales tax is imposed by section 4 of the Act. Every dealer whose 
gross annual turnover exceeds Rs. 10,000, is liable to pay tax during the ten quarters 
in question. The expression “dealer” was defined at the relevant- time as meaning : 

“ « Dealer ’ means any person who executes any contract or carries on the busi- 
ness of selling or supplying goods in Orissa whether for commission, remuneration 
or otherwise and includes any firm or Hindu joint family, and any society, club 
or association which sells or supplies goods to its membeis. 

Explanation *■ * * * 

A person to be a dealer within the meaning of the Act must earn,' on the business 
of selling or supplying goods in Orissa. The expression “ business ” is not defined 
in the Act. But as observed by this Court in State of Andhra Pradesh v. Abdul Bakhi 
and brothers 1 . 

“ The expression * business ! though extensively used is a word of indefinite 
import, in taxing stamtes it is used in the sense of an occupation, or profession 
wluch occupies the time, attention and labour of a person, normally with the 
object of making profit. To regard an activity as business there must be a course 
of dealings, either actually continued or contemplated to be continued with a 
profit motive, and not for support or pleasure.” 

The sales tax authorities and the tribunal have held that the Company was carry- 
ing on business of selling or supplying materials to the contractors and with that 
view the High Court agreed. The Company purchased bricks manufactured 
by its own contractors and sold the bricks to the building contractors at a flat 30 
per cent, premium over the purchase price in the case of “ second class bricks ” 
and 25 per cent, permium in the case of “ first class bricks ”. Steel, cement and 
other materials were intially supplied at 3-I per cent, permium over the purchase 
price paid by the Company. It was contended on behalf of the Company that merely 
because the price charged to the contractors exceeded the price paid by the Com- 
pany for acquiring the materials, motive of the Company to earn - on business in 
building materials hr profit, cannot be inferred. The Company, it is turc, main- 
tained no separate accounts relating to the expenditure incurred by it for overhead 
and other charges in respect of those materials. Before the sales tax authorities 
Counsel for the Company also conceded that the Company had not maintained 
separate accounts from which it could be proved that the transactions of supply 
of bricks, cement, steel and other commodities resulted in no profit. The High 
Court observed : 

“ It is the Stores Department of the company as a whole which deals with the 
purchase, storage and sa'c of all the goods required bo tit for acquisition and issue 
of materials to be used for the construction and operation work of the Companv. 
* * * the Company had to construct not only the buildings but also roads 

railways, etc., acquire machinery and perform other multiferious activities 
connected vidt the cstablislimcnt of steel plants and construction of die township. 

I. (1965) 1 S.CJ. 297: (1 965) 1 An.W.R. 

(S.C.) 29: (1965) 1 M.LJ. (S.C.) 29:(19S4) 7 

SCI — 41 


S.C.R. 664. 
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There is nothing in the statement to show that the Company had at any time 
even contemplated the allocation of the total expenditure incurred for the main- 
tenance of its Stores Department between the expenditure incurred in respect 
of the goods namely bricks, cement, steel, etc, and other goods. If such alloca- 
tion was not even contemplated, it will be unreasonable to say that when these 
goods were sold to the building contractors at the prices mentioned above, the 
intention of the Company was merely to utilise the difference in price to meet 
' the overhead charges in respect of these articles and that there was no profit- 
making motive.” 

It is unfortunate that in submitting the statement of case the Tribunal stated no 
facts at all, and merely submitted the question which -was submitted by the Com- 
pany and the question which, in the view of the Tribunal, arose out of the order. 
Even in the order deciding the appeal, the facts found on which the conclusion 
was based were not clearly set out. The Tribunal observed that though the primary 
object of the Company was to establish a steel plant, tire Memorandum authorised 
the Company to carry on “ any trade or business ” that it thought would be con- 
ducive to its interest, observed the Tribunal: 

“Judged in this light one cannot find anything wrong if in the initial stages 
when construction works were going on, the Company thought it prudent that 
instead of keeping its employees idle and bearing the cost of maintenance without 
any return, utilised them in some subsidiary business which would promote the 
interest of the Company and bring some return. With that end in view the com- 
pany could as well have brought contractors to manufacture bricks in its lands, 
purchased the same from them, purchased cement, coal and other materials from 
dealers, opened a stores department and kept those materials so procured in its 
stores and thereafter effected sales of the materials to outsiders including its 
contractors. The Company knew that for speedy construction of its buildings 
and factor}’ the contractors would require these materials and so the Company 
would not lose if it entered into such business. Rather that business would be in 
the interest of the Company. If the Company had no idea to enter into any 
business, there was no reason why it should have brought contractors to manu- 
facture bricks, purchased the entire stock from them, stocked the same and there- 
after sell the same to its building contractors.” 

But in so observing a very important piece of evidence appears to have been ignord 
by the Tribunal. Annexed to the form of the tender submitted by the contractors 
there are certain “ general rules and directions for the guidance of contractois.” 
Paragraphs 8 stated : 

“ The memorandum of work tendered for, and the schedule of materials to 
be supplied by the H.S. Ltd., and their issue rates, shall be filled in and completed 
in the office of the Divisional Officer before the tender form is issued. If a form is 
issued to an intending tenderer without having been so filled in as completed he 
shall request the office to have this done before he completes and delivers his 
tender.” 

Then following the conditions of contract of which condition No. io is 
material ; it states — 

“If the specification or estimates of the work provides for the use of any special 
description of materials to be supplied from the Engineer-in-Chargc’s store, or if it 
• is required that the contractor shall use certain stores to be provided by the 
Engineer-in-Gharge (such materials or stores, ar.d the prices to be charged 
therefor as hereinafter mentioned being so far as practicable for the convenience of 
the contractor, but not so as in any way to control the meaning of effect of this 
contract specified in the schedule or memorandum hereto annexed), the contractor 
shall be supplied with such materials and stores as required from time to time 
to be used by him for the purpose of the contract only, and the value of the 
full quantity of materials and stores so supplied at the rates specified in the said 
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schedule or memorandum may be set-off or deducted from any sums then due, or 
thereafter to become due to the contractor under the contract, or otherwise or 
against or from the security' deposit. All materials supplied to the contractor 
shall remain the absolute propern- of the Company, and shall not on any account 
be removed from the site of the work, and shall at all times be open to inspection 
by the Engineer-in- Charge. Any such materials unused and in perfectly good 
condition at the time of the completion or determination of the contract shall be 
returned to the Engineer-in-Charge’s store, if by a notice in writing under his 
hand he shall so require ; * * 

Attached to the tender form is the schedule which recites : 

“ Recovery of rates of materials to be supplied by H.S.Ltd., for the work of: 

(1) Construction of brick masonary compound wall around plant area. 
Northern section Length 2.4 miles. 

(2) Construction of brick masonary compound wall around plant area. 
Southern section Length 2-30 miles. 

(3) Construction of brick masonary compound wall around' plant area. 
Marshalling yard section Length 4.15 miles.” 

It is followed by a table which sets out the Serial -No. of the articles to be 
f upplied, description of materials unit, rate and place of delivery. 

It is clear from the terms of the tender and the schedule annexed thereto that 
the Company was to charge certain rates for the materials to be supplied by it. 
One of the contracts which has been produced before this Court states under the 
head “ Rate Rs. 5.94 -{-3 J per cent, storage charges against “ cement in bags ”, 
Rs. 800.00 -f 3i per cent, storage charges against “ structural steel and M.S. rods ” 
and “ Rs. 41.25 for 1000 bricks ” against “ first class bricks ”. Apparently 3I per 
cent. over the specified rate was agreed to be paid by the contractors as storage 
charges in respect of cement and structural steel and M.S. rods. No specific per- 
centage was set out in respect of the bricks and an inclusive price was made charge- 
able. 

Relying upon the terms of the schedule. Counsel for the Company contends that 
the contractors and the Company expressly agreed that 3^ per cent, over the agreed 
price of the goods was chargeable as storage charges. It is common ground that the 
rate mentioned againt cement and structural steel is the price at which the goods 
were purchased by the Company. If the Company was charging a fixed percentage 
on the price paid by it for procuring such goods for storage and other incidental 
charges, it would be difficult to resist the conclusion that the Company was not 
carrying on the business of selling cement and structural steel. There is of course 
no statement in the schedule that the price charged by the Company in excess of the 
price paid by the Company to its contractors for bricks was in respect of storage 
charges. 

But neither the Tribunal nor the High Court has referred to this important piece 
of evidence and we arc unable to decide these appeals unless we have an additional 
statement of facts in the light of the relevant evidence as to whether the excess charged 
over and above the price which the Company paid for procuring Cement and Steel 
(expressly called storage charge) and bricks was intended to be profit. If the 
Company agreed to charge a fixed percentage above the cost price, for storage, 
insurance and rental charges, it may be reasonably inferred that the Company did not 
carry on business of supplying materials as a part of business activity with a view to 
making profit. 

The Tribunal’s statement ofcase is held and in recording its findings the Tribunal 
has ignored a very important piece of evidence. ^ To enable us to answer the questions 
referred, it is necessary that the Tribunal should be called upon to submit a supple- 
mentary statement of the case on the questions whether the Companv charged anv 
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profit apart from the storage charges for supplying cement and structural steel, and 
whether the difference between the price charged to the contractors and the price 
paid by the Company to its suppliers for bricks was not in respect of storage and 
other incidental charges. The Tribunal to submit the supplementary statement of 
care to this Court, witliin three months from the dateon which the papers reach the 
Tribunal. 

S.V.J. Supplementary statement of case called for. 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — J.C. Shak, Acting Chief Justice, V. Ramaswami and AN. Grover . JJ. 
Hargovind . . Appellant* 

v. 

Adz Ahmad Khan and another _ . . Respondents. 

Administration of Evacuee Prop ‘Tty Ordinance {XXVII of 1949I, section 38 
(1) and the Administration of Evacuee Property Act (XXXI of 1950), sections, 
2 (d) (i) and 40 (1) — Scope — “Evacuee”, meaning of — Transferor becoming an 
evacuee after the transfer — Custodian declining to confirm the transfer — Transfer, if has 
become ineffective. 

Under the Administration of Evacuee Property ordinance as -well as under the 
Act, transfer of property was ineffective unless confirmed by the Custodian even if 
it was made by a person who became an evacuee after the date of the transfer. 
It was not necessary that the property should have been declared or notified to be 
-evacuee property before the aforesaid provisions were attracted. Under section 
40 (1) of the Act, the transfer was to be ineffective in both eventualities ; (1) if the 
transferor became an evacuee within the meaning of section 2 alter the transfer 
or (2) if the transferor’s property had been declared or notified to be evacuee pro- 
perty. Aziz Ahmed Khan became an evacuee within the meaning of the definition 
of “ evacuee ”. It was necessary, therefore, for the appellant to have obtained the 
confirmation of the custodian in respect of the transfer which had been made by 
Aziz Ahmed Khan in Ids favour of the properties in question. The Addition^ 
-custodian declined to confirm the transfer and thus the condition precedent for 
the transfer to become effective remained unsatisfied. It was incumbent on the 
appellant to obtain the confirmation order before he could ask for any further 
steps to be taken by the Courts in the matter of execution and registration of the 
transfer deed. Under section 39 of the Central Ordinance XXVII of 1949, no 
document could be registered of the nature mentioned in section 38 unless the custo- 
dian had confirmed the transfer. Similar provisions were contained in section 40 
of the Central Act XXXI of 1950. The prayer in the Execution Application 
that the Court might grant assistance “ by execution of sale deed under the enab- 
ling para. 5 of the decree” could not be entertained or acceded to by the Execut- 
ing Court. 

Appeal by Special Leave from the Judgment and Decree dated the 2nd May, 
1961 of the Allahabad High Court in Execution First Appeal No. 10 of 1954. 

Xaunit Lai, Advocate, for Appellant. 

Dr. V.A. Scyid Muhammad, Senior Advocate (S.P. j ’layer. Advocate, with him), 
for Respondents. 

The Judgment of the Court was delivered by 

Grover, J . — -This is an appeal by Special Leave from a judgment of the 
Allahabad High Court confirming the order of the District Judge dismissing an 
Execution Application filed by the appellant. 


C. A. No- 381 of 1965. 


St h Austin, 1959. 
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On 1 6th June, _ 1948, the appellant entered into an agreement with Aziz Ahmed 
Khan respondent No. 1 for the sale of certain properties comprising houses and plots 
in the town of Bareilly. The sale consideration of Rs. 1.45.000 was stated to have 
been already paid by the appellant to the vendor. Subsequently disputes arose 
between the vendor and the appellant regarding the completion of the sale. These 
disputes were referred to the arbitration of Shri R.R. Agarwal who gave an award on 
30th August. 1949, which was made a rule of the Court on 30th Nov em ber, 1949. 
A decree on the basis of the award was granted in favour of the appellant. 

Sometime after 22nd November. 1949, the vendor Aziz Ahmed Khan left India 
for Pakistan. On 7th December, 1950, the appellant moved the Deputy Custodian 
(Judicial) Meerut Circle for confirmation of the transfer under section 38 of the Admi- 
nistration of Evacuee Property Ordinance (XXVII of 1949) or under 
section of the Administration of Evacuee Property Act, 1950 (XXXI 
of 1950). On 9th May, 1951, the Deputy Custodian accorded confirmation. The 
Additional Custodian, however, took suo tnolu action in exercise of his revisional 
jurisdiction and set aside the order passed by the Deputy Custodian. On 4th April, 
1 952, the appellant filed an application for execution cf the decree passed on the basis 
of the award. On 10th May, 1952, objections were filed on behalf of the Custodian 
to the execution. The District Judge held that the award made on 30th August, 
1949, could not have the effect of transferring the properties as the approval of the 
Collector had not been obtained under the notification dated 29th July, 1 949, 
which had been issued under section 26 of U.P. Administration of Evacuee Property 
Ordinance I of 1949 and that on the date of the decree the transfer of properties 
could not be effected unless confirmed by the Custodian. It was held by him that 
no interest by way of charge in favour of the appellant had been created on the pro- 
perties in dispute. He was further of the view that section 17 (1) of the Central 
Act XXXI of 1950 created a bar to execution of the decree. The Execution applica- 
tion was consequently dismissed. 

The appellant filed an appeal to the High Court which was dismissed. Then 
the appeal came up for hearing before this Court o n 22nd February, r 968, it seas con- 
sidered expedient to have further findings on certain points. The following questions 
were therefore framed and remitted to the High Court for that purpose. 

(1) the date on which Aziz Ahmed Khan migrated to Pakistan. 

(2) ’Whether the properties of Aziz Ahmed Khan vested in the Custodian 
of Evacuee Proeperty under U.P. Ordinance I of 1949 or Central Ordinance XII 
of 1949 as made applicable to the State of U.P. by U.P. Ordinance XX of 1949 or 
under the Central Ordinance XXVII of 1949 or under Central Act of 1950. 

The High Court remitted these matters to the District Judge. His finding on the 
first question was that Aziz Ahmed Khan had migrated to Pakistan on some date 
after 22nd November, 1949. On the second question he found that Aziz Ahmed 
Khan’s properties did not vest in the Custodian of Evacuee property under any 
of the Ordinances or under the Central Act XXXI of 1950. Certain additional 
evidence was produced before the High Court. The High Court expressed agree- 
ment with the conclusions of the District Judge on. both the points. It may be men- 
tioned that on certain subsidiary points the learned District Judge had also found 
that it had not b<en proved that a valid declaration under section 7 (1) of the 
Central Ordinance XXVII of 1949 or of the corresponding provision in the Central 
Act XXXI of 1050 was made for declaring Aziz Ahmed Khan an evacuee. In the 
opinion of the learned Judge such a declaration was necessary if his properties were 
to be declared evacuee properties. 

In Mew of the findings which have been returned by the Higli Court on the 
points referred, it has been contended on behalf of the appellant that there could be 
no bar to the execution of the decree which was based on the award. It is pointed 
out that on the conclusions at which the High Court has notv arrived the properties 
of Aziz Ahmed Khan were never declared to be evacuee properties cither under the 
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Central Ordinance XXV II of 1949 or the Central Act XXXI of 1950, and they could 
not vest in. the Custodian unless they had been declared after appropriate proceed- 
ings. It is urged that the decree in favour of the appellant was of the nature of a 
decree passed in a suit for specific performance. The Court could and should have 
executed a conveyance in favour of the appellant since Aziz Ahmed Khan was no 
longer available or was refusing to do so and the confirmation of the Custodian 
could be obtained before the registration was effected. According to the Counsel 
for the appellant the additional Custodian had declined to confirm the transfer 
at tlie previous stage because there was no deed of sale or transfer. 

Counsel for the respondent has drawn attention to a decision of this Court 
in Azimunissa and others v. The Deputy Custodian Evacuee Properties, District Deoria end 
othrrs 1 , in which the effect of the declaration of U.P. Ordinance I of 1949 to be invalid 
by the Courts came up for consideration, as also of the subsequent evacuee legis- 
lation namely. Central Ordinance XXVII of 1949, Central Act XXXI of 1950 and 
the Administration of Evacuee Property (Amendment) Act, i960. It appears, to 
have been held in that case that the property which had vested under the. U.P. 
Ordinance I of 1949 continued to vest in the Custodian notwithstanding the fact 
that High Coutt of Allahabad in Azimunnissr. end others v. Assistant Custodian *, held 
the vesting to be invalid. This was the result of the introduction of section 8 (2-2)] 
in the Central Act of 1931 by the Central Amendment Act I of i960. In the present 
case, however, Aziz Ahmed Khan migrated to Pakistan after 22nd November, 1949. 
At that point of time it was Central Ordinance XXVII of 1949 -which was in force. 
It appears highly doubtful that the respondent could take advantage of the provisions 
of automatic vesting contained in U.P. Ordinance 1 of 1949. 


There is, however, a serious hurdle in the way of the appellant even when the 
provisions of central Ordinance XXVII of 1949 or the Central Act XXXI of 1950 
are taken into consideration. Section 38 (1) of that Ordinance provided that no 
transfer of any right or interest in any property after the 14th day of August, 1947 
by or on behalf of an evacuee or by or on behalf of a person who had become an 
evacuee after the date of the transfer shall be effective so as to confer any rights or 
remedies on the parties to such transfer unless it was confirmed by the Custodian. 
The provisions of section 40 of the Central Act XXXI of 1 950 were similar though 
there was a certain change in the language. Sub-section (1) of that section was in 
the following terras : 

“ No transfer made after the 14th day of August, 1947, but before the 7th day 
of May, 1954, by or on behalf of any person in any manner whatsoever of any 
property belonging to him shall be effective so as to confer any rights or remedies 
in respect of the transfer on the parties thereto or any person claiming under 
them or either of them, if, at any time after the transfer, the tranforor becomes an 
evacuee within the meaning of section 2 or the property of the taransferor is 
. declared or notified to be evacuee property within the meaning of this Act, unless 
the transfer is confirmed by the Custodian in accordance with the provisions of 
this Act.” 

Under both these enactments transfer of propeity was ineffective unless confirmed 
by the Custodian even if it was made by a personwho became an evacuee after the 
date of the transfer. It was not necessary that the property should have been 
declared or notified to be evacuee property before the aforesaid provisions were 
attracted. Under section 4c (1) of the Act, the transfer was to be ineffective in both 
eventualities ; ( 1) if the transferor became an evacuee within the meaning of section 
2 after the transfer or (2) if the transferor’s property had been declared or notified to 
be evacuee property. It is abundantly clear that if Aziz Ahmed Khan became an 
evacuee even after the transfer, section 38 (1) of the Ordinance and setion 4° (0 °f 
the .Act became applicable. One of the meanings of the word 1 evacuee as 
given in the definition in section 2 (d) of the Ordinance and of the Act was : 

J. (1562) 1 S.CJ. 324 : (1961) 2 S.C.R. 91. 
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Section 2 (d) (;) “ evacuee ” means any person, who, on account of the setting 
up of tire Dominions of India and Pakistan or on account of civil disturbances or 
the fear ofsuch disturbances leaves or has, onorafterthe istday ofMarch, 1947, 
left any place in a Province for any place outside the territories now forming 
part of India.” 

Aziz Ahmed Khan became an evacuee within the meaning of the above definition. 
It was necessary, therefore, for the appellant to have obtained the confirmation 
of the Custodian in respect of the transfer which had been made by Aziz Ahmed 
Khan in his favour of the properties in question. The Additional Custodian declined 
to confirm the transfer and thus the condition precedent for the transfer to become 
effective remained unsatisfied. It is significant that even in the award which 
formed the basis of the decree it had been provided “ the second party (Aziz Ahmed 
Khan ) is hereby' directed to execute the necessary documents in respect of the trans- 
fer by' him of the properties referred to above within one month from the date of the 
receipt of the confirmation or approval according to law failing which the first party 
will, at his option, get the same executed and registered through Court on the basis of 
this award which would be made a rule of the Court. Therefore according to the 
award the confirmation or appi oval of the Custodian had to be obtained before the 
transfer documents -were to be executed and completed in accordance with law. [t 
was incumbent on the appellant to obtain the confirmation order before he could ask 
for any further steps to be taken by' the Courts in the matter of execution and regis- 
tration of the transfer deed. Under section 39 of the Central Ordinance XXVII of 
1949 u° document could be registered of the nature mentioned in section 38 unless 
the Custodian had confirmed the transfer. Similar provisions were contained in 
section 40 of the Central Act XXXI of 1950. The prayer in the Execution Appli- 
cation that the Court might grant assistance “ by execution of sale deed under the 
enabling para 5 of the Decree ” could not be entertained or acceded to by the 
Executing Court. 

There is one matter, however, on -which -we would like to express no view and 
leave it open to the appellant to take such steps as he may' be advised. Para. 6 of 
the award which became part of the decree was as follows : — 

“The claim of the first party' for this transfer and exchange consideration 
in Rs. 1,50,000 (one lac fifty thousand) on account of all principal money and 
interest and other expenses calculated to date against the second party Sri Aziz 
Ahmed Khan, -which the second party will pay with interest at 12 per cent, per 
annum in case the transaction and transfer of the properties referred to above in 
favour of the first party' Sri Sardana is not confirmed or approved in any -way' and 
for any other reasons whatsoever. 

Sri Sardana will force the payments against the properties referred to above and 
these properties are here by' charged -with this claim and Sri Sardana will have 
his remedies to enforce the payment of the above claim against all other properties 
of the second party' and also againt his person.” 

The High Court in the judgment under appeal dealt with this question as if the 
charge was on the evacuee property'. On the reasoning -which has been pressed 
before us about the necessity' of a declaration under the provisions of Central Ordi- 
nance XXVII of 1949 or Central Act XXXI of 1950 this part of the judgment docs 
not appear to be correct. We would, however, refrain from expressing any final 
opinion as in fairness to bodi sides this question should be left for being decided, if 
taken, in appropriate proceedings including proceedings before the Executing Court. 

With the above observations the appeal is dismissed but in view of the entire 
circumstances we make no order as to costs. 

V.M.K. 


Appeal dismissed. 


328 


THE SUPREME COURT JOURNAL. 


[1970 


THE SUPREME COURT OF INDIA. 


(Civil Appellate Jurisdiction.! 

Present : -J. C. Shah, Acting Chief Justice, V. 
Grover, JJ. 

Chanan Singh and another 

v. 


Ramaswami and A. N. 
. . Appellants * 


Smt.Jai Kaur .. Res p 0Kiml . 

Punjab ’Pre-emption Act (J of 1913), as amended by the Punjab Pre-empt ton Amendment 
Act, i960 and by Punjab Act (XIII of 1964), section 15 (2)— Interpretation— “In the 
son or daughter of such female.” meaning of— Right of pre-tmption. if would nest in 
the son ' or daughter of the husband from another wife— Retroactive intention, if could 
be attribu’ed to the legislature. 


A close analysis of paiagraphs (First) and (Secondly) of clause (b) of sub- 
section (2) of section 15 of the Punjab Pre-emption Act before the amendment 
introduced by Punjab Act XIII of 1964 would demonstrate that the Amendment 
Act of 1964 was merely of a clarificatory or declaratory nature. Even in the 
absence of the words [“husband of the ”] which -were inserted by the Amendment 
Act of 1964 between the words “ such ” and “ fema'e ” in section 15 (2) ( b ) the 
only possible interpretation and meaning of the words “ in the son or daughter 
of such female ” could have reference to and cover the son or daugnter of the 
husband of the female. The entire scheme of sub-section (2) section 15 is that 
the right of pre-emption has been confined to the issues of the last male holder 
from whom the property which has been sold came by inheritance. The pre- 
dominant idea seems to be that the property must not go outside the line of the 
last male holder and the right has been given to his male lineal decendants. 
It -would follow that under claused ( b ) the right of pre emption would vest firstly 
in the son or daughter of the husband of the female meaning. There by either 
her own off-spring from the husband whom she has succeeded or the son or 
daughter of that husband evenf rom another wife. In view of this, there is no 
difficulty in attributing a retroactive intention to the legislature when the Amend- 
. ment Act of 1964 was enacted. 

Appeal by Special Leave from the Judgment and Decree dated the 31st August' 
1965 of the Punjab High Court in Letter Patent Appeal No. 91 of 1961. 

Harbans Singh , Advocate, for Appellants. 

Bishon Narain, Senior Advocate (S. K. Mehta, Advocate of M/s. K. L. Mehta <S? 
Co., with him’), for Respondent. 

The Judgment of die Court was delivered by 

Grover, J . — This is an appeal by Special Leave from a Judgment of a divisio 11 
bench of the Punjab High Court decreeing the suit filed by the respondent fo r 
possession of certain land by pre-emption. 

The facts may be shortly stated: Santa Singh was the owner of some land in 
village Samadh Bhai, tehsil Moga. He died leaving a widow Shrimati Soblii. 
He a 1 so left a daughter Shrimati Jai Kaur from his other wife. On 3rd February, 
1958, Smt. Sobhi sold 73 kanals 14 marlas of land to the appellants, the sale consi- 
deration mentioned in the sale deed being Rs. 8,000. Smt.Jai Kaur filed a suit 
for possession by pre-emption of the land which had been sold by Smt. Sobhi. 
According to her a consideration of Rs. 4,000 only had been paid by the vendee. 
The trial Court decreed the suit in May, 1959 granting a decree for possession on 
payment of Rs. 6,500 together with costs. The Second Additional Judge to whom 
an appeal was taken dismissed it. In the High Court the learned Single Judge 
took the view that Smt. Jai Kaur not being the daughter of the vendor Smt. Sobhi 
had no right of pre-emption under section 15 (2) of the Punjab Pre-emption Act, 


C.A. No. 774 of 1966. 


11th August, 1969. 
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I 9 I 3 amended by the Punjab Pre-emption Amendment Act, i960. The suit 
was dismissed. Smt. Jai Kaur filed an appeal under clause 1 o of the Letters Patei t 
of the High Court. Relying on an amerdment made by the Punjab Pre-emption 
Amendment Act, 1964 in the first paragraph of clause (b) of sub-section (2) of 
section 15 of the Punjab Pre-emption Act, hereinafter called the Act, the Division 
Bench reversed the judgment of the Single judge and decreed the plaintiff’s suit. 

The relevant provisions of the statute may now be noticed together with the 
amendments made in i960 and 1964. Section 15 of the Act was substituted by 
section 4 of the Amendment Act. ig6o. According to the substituted section the 
right of pre-emption in respect of agricultural land and village immoveable property 
shall vest thus: 

** (0 

(a) Notwithstanding anything contained in sub-section (1), — 

0) where the sale is by a female of land or property to which she 
has succeeded through her father or brother or the sale in respect of such land or 
property is by the son or daughter of such female, after inheritance, the right of 
pre-emption shall vest, — 

(z) if the sale is by such female, in her brother or brother’s son; 

(it) if the sale is by the son or daughter of such female, in the mothers’’ 
brother or the mother's brother’s sons of the vendor or vendors;” 

By the Amendment Act, 1964 in the first paragraph of section 15 (2) (6) between 
the words “ such ” and £f female ” the words t; husband of the ” were inserted. 
The result was that after the amendment the portion of clause (b) relevant for 
our purpose was to read as follows: 

“ FIRST, in the son or daughter of such husband of the female.” 

Now if the Amendment Act of 1 964 could be regarded as having retrospective opera- 
tion so as to affect pending proceedings there can be no dispute that the judgment 
of the division bench was right and must be affirmed. The contention which has 
been raised on behalf of the appellants is that there is no indication in the Amend- 
ment Act of 1 964 that it was to have retrospective operation and therefore the amend- 
ment made by it should be deemed to be only prospective. It may be mentioned 
that by section 6 of the Amendment Act of i960 a new section 31 -was inserted in 
the Act. That section provided; 

“ no Court shall pass a decree in a suit for pre-emption whether instituted 
before or after the commencement of the Punjab Pre-emption Amendment Act 
of i960 which is inconsistent with the provisions of the said Act.” 

In Ram Samp v. Mtinsht and others 1 , tills Court held that the language 
used in section 31 was comprehensive enough so as to require an appellate Court 
to give effect to the substantive provisions of the Amending Act whether the appeal 
before it was one against a decree granting pre-emption or one refusing that relief. 
Although section 3 1 was inserted in the Act for all times the phraseology employed 
therein does not show' that its language was meant to cover those amendments 
which ■would be made subsequent to the Amendment Act of i960. The word 
cC said ” can have reference in the context only to the enactment of i960 and to no 
other. It w on Id not be legitimate for the Courts to give an extended effect to a 
provision which has retrospective operation unless the language used ar.d words 
employed warranted such a course being followed. That does not appear to be 
the case here. 

It appears to us that the Amendment Act of 1964 was merely of a clarificatory 
or declaratory nature. Even in the absence of the words which -were inserted by 
the Amendment Act of 1964 in section 15 (2) ( b ) the only possible interpretation 
and meaning of die words “ in the son or daughter of such female ” could have 
reference to and cover the son or daughter of die husband of the female. The 
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330 


the supreme court journal. 


[1970 


entire scheme of sub-tection (a) of section '5 “ * at ^ "homthe^SSy*!*^ 
been confined to the issno of the last o f ifa (4 '•>>?' 
lias been sold came by inheritance. g r cma ] e f ro m her father or brother 

the property which has been sold has come to . ^ hcr brotber or brother’s 

by succession ' the right ^ZmfaZshKaur and oth*s\ the pre- 

son. As has been observed in Mota Singh v. Prem Ae line of the last 

dominant idea seems to be that the P™?^ “JJ ^akflineal descendants. Where 
male holder and the right has been giVenl fj^ifthe right is given to the mother s 
the sale is by the son or the daughter of such fmale thenght isg the pers0 p 

brother or their sons. The principle lineal descendant of 

on whom the right of pre-emption is confe t h rega rd tQ clause ( fl ) of 

the last male holder of the property soJd. This is ^ & f » malc of ]and or pro- 
sub-section ( 2 ). Coming to clause (i) w husband or through her son in case 

perty to which she has succeeded oug ^ , of pre-emption is to vest 

the son has inherited the same fro ^ ^ s^corlly in the husband’s brother 

firstly in the son or daughter of such fe P ale ^ son or daughter of th.e female 
or husband’s brother’s son of such Qr daugbt er from a husband other 

who has sold the property could refer to her wou]d be cont rary to the 

than the one from whom the property d essentially is to vest the right of pre- 
scheme and purpose of sub-section ( 2 ) gsenbaUy it is unthinkable 

emption in the lineal descendants of the > last male^ ™£f' should ha (- e reference to a 
that a husband’s bi other or husband 5 t otber words it could never 

husband to whom the property n ^ ve ^ § husband who has either died or with 

be intended tliat if a female has had a p female has remarried and succeeded 

whom the marriage has becm dfssoived and Ae fcma c son of her previous 

to the property of her second husband the brother or t hen they bad nothing 

husband should be able to claim the right of pr h Jf w Jld follow that 
whatsoever to do with the property soug firsdy in the son or daughter of 

under clause (b) the right.ofpre-emphon would v«thrsUy^n from the 

the husband of the female meaning there : y „ bter of that husband even from 

husband whom she has succeeded or the son or daugnter o 

another wife. 


• If the above discussion is kept in ^endment Act of 1964 was 

retroactive intention to the legislature w curative or merely declares the pre- 
enactcd. It is well settled that if a statu . ascribed to it than the legis- 

vious law retroactive operation voTJd be more gi y . We are in 

lation which may piejudicia ly .^ct Parf ng^ rcccnt f uI l bench decision 

SW * *rs>, a 

similar point came up for consideration. 1 se (b) of sub- 

“ A close analysis of paragraphs a t introduced by Punjab Act XIII 

section (2) of section 15 defore the amm husband 0 f a female vendor though 
of 1964 would demonstrate that : a ^son of rc ^ mpt , paiticularly when the 

not born from her womb would be eoUtled to^re^ of that female 

husband’s brother and even the son of - t tbe right cf pre-emption « 

are accorded the right of pre-emption. J^^’nitv, the property of the 
accorded manifestly on the P n , nC 1 P le r f a ! d d mm is no reason why the step-son 
female vendor being that of her husband and^c i From this alone 

,l,c ^ 

of the Act”. ‘ ' ‘ 


f the Act”. - entitled to exercise her right 

The result, therefore, is that : ^clause ( b ) of sub-section ( 2 ) of section 15 

of pre-emption under paragraph Fust of clause W — 

— ■ ” I.L.R. (1968) 1 Runj. 104, 120. 


1. I.L.R. (1961) Punj. 614, 627. 
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even before the amendment made in 1964. At any rate, whatever doubts existed 
they were removed by the Amendment Act of 1964 which must be given retrospective 
operation. 

The appeal consequently fails and it is dismissed with costs. 

V.M.K. Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present: — J. C. Shah, Acting Chief Justice, V. Ramaswami and A. N. Grover, JJ. 
Ralanka Devi Sansthan . . Appellant * 

The Maharashtra Revenue Tribunal, Nagpur and others . . Respondents. 

Bombay Tenancy and Agricultural Lands ( Vidarbha Region ) Act ( XCIX of 1958), 
sections 2 (12) cr.d 2 (22) — Scope — “ To cultivate personally meaning of — Idol, 
f is capable of cultivating the land personally. 

Bombay Public Trusts Act ( XXIX of 1950), section 2 (18) — Scope — “ Trustee ” — 
Definition of — The manager of the Sansthan (idol), if falls within the definition of 
“trustee.” 

It is well-known that when property is given absolutely for the worship of an 
idol it vests in the idol itself as a jurisdic person. The question, however, is 
whether the idol is capable of cultivating the land personally. 

It is difficult to accept the suggestion that the idol would be in the same 
position as a minor and therefore it can certainly cultivate the land personally 
within the meaning of section 2 (12). Physical or mental disability as defined 
by section 2 (22) lays emphasis on the words “ personal labour or supervision.” 
The dominant idea cf anything done personally or person is that the thing must 
be done by the person h im self and not by or through some one else. In other 
words the intention is that the cultivation of the land concerned must be by natural 
persons and not by legal persons. 

Held also that, In the present case, the Sansthan is a private trust and is not 
governed by the provisions of the Bombay Public Trusts Act. The distinction 
between a manager or a Shcbait of an idol and a trustee where a trust has been 
created is well recognised. The properties of the trust in law vest in the trustee 
whereas in the case of an idol or a Sansthan they do not vest in the manager or 
the Shebait. It is the deity or the Sansthan which owns and holds the properties. 

It is only the possession and the management which vest in the manager. The 
manager or the Wahiwatdar of the Shansthan cannot, therefore, fall within the 
definition of the word “ trustee ” as given in section 2 (18) of the Bombay Public 
Trusts Act. 

Appeal by Special Leave from the Order dated the 8th April, 1965 of the Bombay 
High Court, Nagpur Bench in Letters Patent Appeal No. 40 of 1965. 

Dr. W. S. Barlir.gay, Senior Advocate, ( R . Mahalingeir and Ganpai Rai, Advocates, 
with him), for Appellant. 

M. 1 S. K. Sasiri and S. P. Nayar, Advocates, for Respondents Nos. 2, 3 and 5. 

M. Veerappa, Advocate, for Respondent No. 4. 

The Judgment of the Court was delivered by 

Grocer, J . — This is an appeal by Special Leave from a judgment of the High 
Court of Bombay dismissing a petition under Article 227 of the Constitution which 
had been filed by appellant Sansthan. 

The appellant is a private religions Trust, which is managed by Laxman Anant 
Mulay who is described as a 'Wahiwatdar (Manager). The main source of income 


C.A. -No. S62 of 1966. 


19th August, 1969. 
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for pei forming the several acts including the daily worship of the famly deity (Shri 
Kalanka Devi is stated to be derived from endowed agricultural land. Responden 
S 4 fe® c «»a“« is held survey No. 94 with an area 0 SO^ S gun h, 

cultivation and, therefore, he should give up posse on. tenn £ ate the tenancy 
pending but a notice under section 38 of t~e Act v.as gi n romp’ied 

without prejudice to the previous proceedings. *l£ s c-ction 36 of the P Act 

with an application was filed on behalf of the a^ellant under s«:Uon ^ 

for possession which was opposed by respondent bio. 4 - The ^ 

the application on the ground that the Sanst an , by t j ie Sub-Divisional 
cultivate tire land personally. His order "7? b> were taken. 

Officer and by the Maharashtra Re\e-.;u_ n 0 f the Constitution before 

The appellant ultimately ffied a petition under Article 227 of the uons 

the High Court which, as stated befoie, was dismissed. cou]d 

The only point which has to be determined ^^^pos^sion can be 

take advantage of the piovisions contmned m the y persona l cultivation. 

claimed from the tenant on tire ground Jmt it ts nwurg ver , 0 nally ” in the follow- 
Section 2 (12) of the Act defines the words to cultivate pemonai > 

ing manner: . , 

“Section 2 (12) “to cultivate personally- means to cu mate on 
account — 

(£) by one’s own labour, or , . „ 

00 by the labour of any member of one s l 3 ™' ■ ’ „f one's- 

^y in cash on Hnd bn. no. in 

1 Explanation A widow or a *&»*£?£%££££ ffiK 

Z £ ZSEVfi* "Si— * >» - M* — - or '* 

hired labourer; 

According to section 2 (on) A. "l*l**& 

or men J disability by reason of which the person Thc word 

incapable of cultivating land by pers - person who holds land on lease 

“ tenant ” is defined by section 2 (32) « mean g sections 6,701!! and a 

including a person who is deemed to tenant It is provided that thc word 

person who is a protected lessee or occupancy ten • jj ea i s with termination 

“landlord ” shaU be construed accordingly • It says that after giving 

of tenancy by landlord for cultivating 1 ^February, 1961, and making 

notice to a tenant 111 writing at any time on o before 31st March, 1961, 

an application for possession under sect on 36 on occupa ncy tenancy if the 

the landlord may terminate the tenancy offier ton ^ Sub - s cction (3) 

landloid bona fide requires thc £. terminated, 

gives the conditions subject to which the tenancy ^ ^ ^ worship 

Now it is wdl-knoivn ffiat when property^ g ^ pointed out in Mukliprjca’s 

aSS £ JiSSS 

SS£ "" * h ' s “" ^ M 
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1 C* It has a iuridical status with the power of suing and being 

a natural person. « nas J ^ Qn who has the deity in his charge and 
sued. Its interests are attend powers which would, in such circumstances, 

who is in law its manager with aHthe of an infant heir.” The question, 
on analogy, be given to th ?™ a ? » tfe * of cl ,Jtivatirg the land personally. The 
however, is whether the idol p , lant that under Explanation I m section 2 
argument raised on behalf of PP? physical or mental disability shall 

(1!) of the Act a person who j s ^bject Mto any P by ^ servants or by 

be deemed to cul&vatc the lan pc ^ & Sansthan that would fall within the 

hired labourer. „ , vell be regarded to be subject to a physical 

meaning ™ ri , , P b Jcan be cultivated on its behalf by servants or lured 

or mental disability and land j the idol would be in the same posi- 

labourers. _ It is ^Sun'ly cutlivate the land personally within the meaning 

tion as a minor and it can certain y suggestion that the case of the appel- 

of section 2 (12). is diffi^t to ac^tne ^ # ^ p hysica i or mental 

lant would fall within K 'P' a ™ l . , j emphasis on the words “personal labour 
disability as defined pointed out in Shri Keshmaj Deo Sansihan, 

or supervision. As has § V P hich an identically similar point came up 

Karanja v. Bapurao ; ; d ea of anything done personally or person is 

for consideration, the doimnato | himself and not by or through some one 

SS^fe^o^Sa ’tteSoS ^sage in that judgment at page 59 3 explains 

the*whole position correctly: _ 

tb e legislative intent clearly is that m order to 
“It should thus appear that , , Nation tliere must be established a direct 

• claim a cultivation as a P^^ ^ ch a claim , ar .d the agricultural processes 
nexus between the. person wh k other words , all the agricultural operations, 

or activities carned on the iar . or wrkers must be under the 

though allowed to of the landlord. It is in that sense 

direct supervision, control, or ^ „ must be undc rstood. In other words 
that the words : persond ^lp 5^ {he ^^rd category of personal 

the requuement_ of person ^P^lefinition docs not admit of an intermediary 

cultivation P nna f €C l for - d labourer who can act as agent of the landlord for 
between the landlord and the Jfbourer If that is not possible in 

supervising the it is possible in tire case of another 

SSvta* ’the iat-dlord in the latter case h a j.r.sd.c person. 

I„ other words dre intendon is that tire cultivation of the land concerned mast be 

by natural persons and not by legal persons. 

1 terded that in the provisions of the Bcrar Regulation of 

It lias next been contended that P. charitab l e nature were included 

Agricultural Leases Act, 195 , P . f rom a tenant on tlie ground of personal 
ninong those who could claim possession . j f a rcpe aled statute which 

Cultivation. It is not possible to sec how the paovi^on ^ of any avail to the 

was no longer in force, after enac ^ Maharas h t ra Revenue Tribunal and others A 
^rsrv^lKnt The decision in Ishwardas . __ ii ant i n that case it was said 

hasalso been referred to by th c Counse for ^pc ^ ^ trustee ha- been defined 

that under section 2 (18) ^ onc or in association with other persons the 

“ ■meanin er a person in whom eitl.ei aioi.c o , of definition the pro- 

property h vested and mcludcs a mannen ^ landlord llndcr dausc 

pertie; oK trusts vest in the mana .5 rd hc cana sk for a «n®dcr from 


trust propvi 1} . ^ trustee ana ne is uiv- 

perties of the musts vest in the mm 0 u,g l d , d he can ask for a surrender from 
sTof section 2 of the : Act . As be » ’personally.” In the present case 

die tenant of the la ^‘ d ? °f^S ha n is a privarntrust ai.d is not governed by die 
it is common ground that the Sa ^ A ^t. The manager or die Waluwatdar 

provisions of die Bombay ^ fall dthin t h e definition of the word trustee __ 
of the Sausdian cannot, theref , v be mentioned diat m Jshtuardcs ease-, 

as given in sccdon 2 (18} of tha t Act. 


1. (1964) Mah-LJ. 589, 593. 


(1968) 3 S.C.R.44I : (1968) 2 S.CJ. 735. 
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the Court refrained from expressing an}' opinion on the question whether a manager 
or a Shebait of the properties of an idol or the manager of the Sansthan can or 
cannot apply for surrender by a tenant of lands for personal cultivation. The 
distinction between a manager or a Shebait of an idol and a trustee where a trust 
has .been created is well recognised. Tire properties of the trust in Jaw vest in the 
trustee whereas in the case of an idol or a Sansthan they do not vest in the manager 
or the Shebait. It is the deity or the Sansthan which owns and holds the properties. 
It is only the possession and the management which vest in the manager. 

It lias lastly been contended that the relevant provisions of the Act which have 
the effect of debarring the appellant from claiming possession for personal cultivation 
violate the provisions of Articles. 14 and 19 (r) (f) of the Constitution. It is urged 
that discrimiuation is writ large between animate anti juristic persons who fall within 
the definition of tire word “ person.” Such a contention, however, cannot be 
entertained in view of Article 31-A of the Constitution. The Act had received the 
assent of the President and is rendered immune from attack or challenge on the 
ground of violation of Articles 14 or ig of the Constitution. In Shri Mahadeo Paihajt 
Kolhe Yaralmal v. The Stale of Bombay 1 2 , the constitutional validity of the Act itself 
was canvassed but the challenge failed. Similarly the validity of the Bombay 
Tenancy and Agricultural Lands Amendment Act, 1956, as applied to VIdarbha 
Region and Kutch Area was upheld in Sri Ram Ram Narain Medhi v. The State of 
Bombay 

The appeal consequently fails and it is dismissed with costs. 


V.M.K. Appeal dismissed . 

THE SUPREME COURT OF INDIA. 

(Original Jurisdiction.) 

Present : — J.C. Shah, V. Ramaswami and A.N. Grover. JJ. 

Digyadarsan Rajendra Ramdassji Varu ... Appellant * 

v. 

State of Andhra Pradesh and another ... Respondents . 

Andhra Pradesh Charitable and Hindu Religious Institutions and Endowments 
Act ( XVII of 1 966), sections 46 and 47 — Whether violative of Articles 14, 
19 (1) (/), 25 and 26 of the Constitution of India. 

It is not possible to see how a procedural change of this nature can be regarded 
as contravening either Article 19 (1) {/) of Article 14 of the Constitution. The 
procedure which has been laid down makes all of the proceedings before the 
Commissioner quasi-judicial. This is particularly so where the provisions of 
section 104 of Ihe Act are kept in view. Moreover if any order of removal is 
made that can be challenged in a Court of law and there is a further right of appeal 
to the High Court. 

There can be little or no doubt that if a mathadhipathi is of an unsound mind 
or suffers from any physical or mental defect or infirmity cr has ceased to profess 
Hindu religion or the tenets of the math or if his' case falls within clauses (d) to 
{1i) of section 46 (1), his removable would be in the interest of the general public. 
A mathadhipathi cannot possibly perform his duties either as a spiritual or a 
temporal head nor cau be properly administer or manage the trust property if he 
falls within the categories mentioned in clauses (a) to (d) or has been guilty of 
breach of trust or wilful default, etc. or leads an immoral life. Even under the Civil 
Procedure Code, his removal could have been ordered in proceedings under 
section 92 for similar reasons. 


1. (196!) 2 S CX 5S9 : (1962) I S C.R. 733. (S C.) 1 : (1959) t M.LJ. (S CM : (1 959) 1 

2. (1959) SCJ. 679 : (1959) 1 An. W.R. S.C.R. (Supp.)aS9. 

» W.P. No. 347 of 196S. 


26th March, 1969. 
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The 

reasonable part of the ^roceaax dencv Q f an inquiry the entire purpose of 

he is allowed to function ur n 0 P- mathadIli pa thi, may, during the pendency 

the enquiry would be deteatea. in evidence or transfer with books of account 
of the inquiry, doaway ^“SsapSo priS^ and defalcation in respect of the 
or otherwise commit acts ot ?P F r in these circumstances to make a 

— ; - 

Xu, section 46 not violative of Article 19 (1) (0 of .he Constant, on). 

It has nowhere tarn ^dVopaS"™ 1 '''' «Sion“ A°good deal 

aCSd^fntSfhS m2h premises and exercise the fundamental right conferred 

by Article 25 (1) of the a nd(d) of Article 26 there is nothing 

As regards the c ontra v ^ wers the Commissioner to interfere with the 

in sections 46 and 47 which -P t{ in the ma tter of deciding as to what rights 
autonomy of the religions deno °j 1 to the tenet s of the religion the denomi- 

and ceremonies are essential accord! ig ™ ™ shoWn that any such order has been 
nation professes or practises nor h ^ itt Commissioner who has been put 
made by tbe Commissioner or that .the ^sman ^ ^ matters _ s&;Ction 47 of 

in charge of the day to day wIl ere there is a temporary vacancy in the office 

the Act deals only with a disnute in regard to the right of succession 

after mathadhipathi by Stated thcreffias^lso because the mathadhipathi has been 
to the office or the reaso ? s " Action 46. Its provisions do not take away 

suspended pending an mquiry religious denomination altogether 

fright who is not entitled to exercise that 

and vest is for aiUi^o^^ ^ and custom prevailing m the math. 

ng Un , ; d that section 47 would be hit by Article 26(d) of the 

Held, it ^^ under it will be exercised, inter alia when mismanage- 

0? ^alSmistration of trust funds are involved. 

m ZLl under Article 32 of the Constitution of India for enforcement of the 
Fundamental Rights. Advocates, for Appellant. 

fZ rZ- sLior Advocate, (A.V.V. hWrand R.R^sH-arR.c, Advo- 
cates, 'vrith him), for Respondents. 

The Judgment of the Court was ® . j 32 of ^ Constitution challenging, 

Grover This is a petition under Art 47 of t j, c Andhra Pradesh 

inter alia, the constitutionality of and Endowments Act (XVH of 

Charhabie and Hindu J 2fS°S n S* of a mit in the nature of 

1966), hereinafter called the Act ana d Erections to the Commissioner of 

mandamus or other r fPJS En d™^ ts -- hereinafter called the ‘‘Conmnssioncr 
^hibS^mfmm eSs£fh<s powers or taking action under the aforesaid 

SCCt5 ° nS ' , • tlie Mathadhipathi of Shri Swami Hathiramji Math 

The petitioner claims to Andhra Pradesh. It is stated that this institution 

Tripathi-Thirumalla m the State of And of the rcn owned Maths m India. 

was founded several centuries c o t h r0 vghout the year and it is the duty of the 
Hundreds of Sadhus visit : the : M -th th Sadhus w ith food and shelter 

Mahant as its religious headtop a rcgard t the celebration of Hindu festivals, 
and pS-mn°™ ™ft o f Shri Swami Hathiramji and performance of other 
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religious functions. It is alleged that Mahant Chettandoss, the previous incumbent 
died on 18th March, 1962. On 24th March, 1962 the Commissioner took charge 
of the Math and its properties under sction 53 of the Andhra Pradesh (Andhra 
Areas) Hindu Religious and Charitable Endowments Act (XIX of 1951), 
hereinafter referred to as the “ Repealed Act ”. The petitioner filed a suit on 
26th March, 1962, in the Court of the Subordinate Judge, Chittoor for a declara- 
tion that he was the rightful successor. The Commissioner was impleaded as a party 
to the suit. He also filed a revisional application under section 92 of the Repealed 
Act to the State Government. The Government disposed of the revisional applica- 
tion on 5th June, 1962. It appointed the petitioner as the interim Mahant subject 
to certain conditions which need not be mentioned. Before this order was made 
the petitioner withdrew the suit filed by him in April. 1962. Devendradoss, who was 
another claimant but who was a minor, filed a writ petition in the High Court 
challenging the above order of the Government but the same was rejected by the 
division Bench. Devendradoss then filed certain suits for a declaration of his title. 
On 22nd August, 1964, the Commissioner made an order directing the petitioner 
to show cause why the previous order appointing him as an interim Mahant be not 
recalled. According to the petitioner this was done because the State Government 
started claiming, contrary to the rule and custom which prevailed in the Math, that 
the amounts received on account of Padakaiuikus (personal offerings) should be paid 
to the Government and not taken by the Mahant. This order was challenged bi T the 
petitioner by means of a writ petition in the High Court. The High Court issued a 
stay order which was later on clarified to mean that the State Government was free 
to take such further action under the Act as it considered necessary. On 9th 
September, 1965, the State Government framed charges against the petitioner and 
directed him to furnish his explanation. The petitioner was placed under suspen- 
sion with immediate effect. It was further directed that the Assistant Commissioner, 
Tirupathi should take charge of the Math and its affairs. Meanwhile another 
climant Bhagwandoss filed a suit on 29th September, 1965, claiming title to the gaddi 
in his own right. The writ petition which had been filed by the petitioner was allowed 
by the High Court on 8th November, 1966. The matter ultimately came up in appeal 
to this Court, the judgment being reported in Secretary, Home (Endowments) 
Andhra Pradesh v. Digyadarsan Rajindra Ram DasjP. The judgment of the High 
-Court was affirmed. The High Court had held that the petitioner had succeeded 
to the office of the Mahant or the death of Chetandoss on 18th Match, 1962, in his 
own right. This Court concurred in that view and observed that the mere circum- 
stance that the ' Government had also passed an order appointing him as the 
interim Mahant could not take away his right to function as a trustee on the basis 
of his original right. It followed that the Government had no jurisdiction to pass 
an order placing him under suspension as that virtually amounted to a removal of 
the trustee of the Math which could only be done in the manner provided by section 52 
of the Repealed Act. 

The Act received the assent of the President on 6th December, 1966, and was 
enforced with effect from 27th January. 1967. On 30th May. 1967, the petitioner 
filed a petition undei Article 226 of the Constitution in the High Court for declaring 
the present impugned provisions of the Act as ultra vires. The petition was dis- 
missed in limine as premature. An appeal to the Letters Patent bench failed. On 
-coming to know that certain orders were going to be passed against the petitioner 
whereby charges on various matters were to be prefi rred and an inquiry made and 
that the suspension of the petitioner from Mahantship was going to be ordered, the 
present petition was filed under Article 32 of the Constitution in October, 1968. In 
this petition, apart from challenging the provisions of the Act a case of mala fide 
action has been sought to be made out against the respondent. In the order which 
was made by the Government on 18th November, 1968, as many as 14 charges have 
been preferred against the petitioner and his suspension as been duly ordered. The 


1. (1968) I S.C.J. 627 : (1968) 1 M.LJ. (S C.) S.C.R. 891. 
•94 : (1968) 1 An. W.R. (S.C-) 94 : (1967) 3 
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Assistant Commissioner Endowments Department has been directed to attend to 
the day-to-day administration of the Math temporarily and its Endowments until 
the disposal of the inquiry. 

Now the Act has been enacted to consolidate and amend the law relating to 
the administration and governance of charitable and Hindu religious institutions and 
endowments in the State of Andhra Pradesh. Chapter I contains the definitions of 
various expressions used in the Act including the word “Commissioner” Chapter II 
provides for the appointment of Commissioner Joint Commissioners, etc., and give 
their powers and functions. Chapter m deals with administration and manage- 
ment of charitable and Hindu religious institutions and endowments. Chapter IV 
provides for registration of such institutions and endowments. Section 42 in 
Chapter V defines the word “ mathadhipathi ” to mean any person whether known 
as Mahant or by any other name, in whom the administration of a Math or specific 
endowment attached to a math are vested. Sections 46 and 47 are in the following 
terms : 

“ 46. (1) The Commissioner may suo motu or on an application of two or 
more persons having interest, initiate proceedings for removing a mathadhipathi 
or a trustee of a specific endowment attached to a Math, if he — 

{a) is of unsound mind ; 

(/,) is suffering from any physical or mental defect or infirmity which renders 
him unfit to be a mathadhipathi, or such trustee ; 

( c ) has ceased to profess the Hindu leh'gion or the tenets of the math ; 

(d) has been sentenced for any offence involving moral turpitude, such sen- 
tence not having been reversed; 

(e) is guilty of breach of trust or misappropriation in respect of any of the 
properties of the math ; 

(f) commits persistent and wilful default in the exercise of his powers or per- 
formance of his functions under this Act. 

(g) violates any of the restrictions imposed or practices enjoined by the custom, 
usage or the tenets of the math, in relation to his personal conduct, such as 
celibacy, renundiation and the like ; 

[li) leads an immoral fife. 

(2) The Commissioner shall frame a charge on any of the grounds specified 
in sub-section (I) against the mathadhipathi or trustee concerned and give him an 
opportunity of meeting such charge, of testing the evidence adduced and of 
adducing evidence in his favour. After considering the evidence adduced and 
other material before him, the Commissioner may, by order exonerate the 
mathadhipathi or trustee, or remove him. Every such order shall state the charge 
framed against the mathadhipathi or the trustee, his explanation and the finding 
on such charge together with the reasons therefor : 

Provided that in the case of a math or specific endowment attached thereto 
whose annual income exceeds rupees one lakh, the order of removal passed by the 
Commissioner against the mathadhipathi or trustee shall not like effect unless it is 
confirmed by the Government. 

(3) Pending the passing of an order under sub-section (2) the Commissioner 
may suspend the mathadhipathi or the trustee. 

(4) (a) Any mathadhipathi or trustee aggrieved by an order passed by the 
Commissioner under sub-section (2) may, within ninety days from the date of 
receipt of such order, institute a suit in the Court against such order. 

(6) An appeal shall lie to the High Court within ninety days from the date of 
a decree or order of the Court in such suit. 
scj — 43 
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W. Wh&re a temporary vacancy occurs in the office of the mathachipathi 
and there is dispute in regard to the right of succession to such office ; or where the 
matnadhipathi is a minor and has no guardian fit and willing to act as guardian, 
or where the malhadhipathi is under suspension under sub-section (3) of section 46 >, 
the Commissioner shall, if he is satisfied after making an inquiry' in this dchalf that 
an arrangement for the administration of the math and its endowments of the 
specific endowments, as the. case may be, is necessary, make such arrangement as 
he thinks fit until the disability of the methadhipathi ceases or another mathadhi- 
pathi succeeds to the office, as the case may be. 

(2) In making any such arrangement, the Commissioner shall have due 
regard to the claims, if any, of the disciples of the math. 

(3) * * * * * ” 

Section 83 confers powers on the Government to call for and examine the 

record of the Commissioner in respect of any proceedings not being a 

proceeding in respect ot which a suit or any appeal or application or reference to a 
Court is provided by tbe Act, to satisfy themselves as to the regularity of such 
proceedings or the correctness, legality or propriety' of any decision or order passed 
therein and if, in any case, it appears to the Government that such decision or order 
should be modified, annulled, reversed or remitted for consideration they may pass 

orders accordingly. Under section 104 where a Commissioner '.makes an 

inquiry or hears an appeal under the Act, the inquiry has to be made and the appeal 
has to be heard as nearly as may be, in accordance with the procedure applicable 
under the Code of Civil Procedure Code, 1908, to the trial of suits or the hearing of 
appeals and the provisions of the Indian Evidence Act and the Indian Oaths Act 
have also been made applicable. 

Learned Counsel for the petitioner has assailed the constitutionality of section 46 
although he has sought to read section 47 along with it so as to establish that the 
combined effect of the provisions contained in both the sections would be hit by 
Articles 14, 19 (1) (/), 25, 26 and 31 of the Constituion. Before the submissions, 
which have been made, are examined reference may be made to The Commissioner, 
Hindu Religions Endowments, Madras v. Sri Lakshmindra Thirtha Swam far of Sri 
Shriur Math 1 in which the constitutionality of various provisions of the repealed Act 
was challenged. That case related to the Shirur Math which was one of the 8 maths 
situate at Udipi in the district of South Kanara. The Hindu Religious Endowments 
Boards functioning under the Madras Hindu Religious Endowments Act, 1927 had 
taken action to frame a scheme for the administration of the affairs of the math. The 
challenge in the Courts was confined to the constitutional validity of the repealed 
Act. B. K. Mukherjea, J., (as he then was) dealt exhaustively with the rights of a 
Mahant to hold office as well as enjoy the property of the institution. The following 
observations as pages 1019, 1020 are noteworthy : 

“ As said above, the ingredients of both office and property', of duties and 
personal interest are blended together in the rights of a Mahant and the Mahant 
has the right to enjoy this property or beneficial interest so long as he is entitled 
to hold his office. To take away this beneficial interest and leave him merely 
to the discharge of his duties would be to destroy his character as a Mahant 
altogether. It is true that the beneficial interest which he enjoys is appurtenant to 
his duties and as he is in charge of a public institution, reasonable restrictions can 
always be placed upon his rights in tne interest of the public . But the n stric- 
tions w'ould cease to be reasonable it they are calculated to make him unfit to dis- 
charge the duties which he is called upon to discharge. A M ah ant's duty is not 
simply to manage the temporalities of a Math. He is the head and superior of 
spritual fraternity and the purpose of Math is to encourage and foster spiritual 
training by maintenance of a competent of teachers who could impart religious 
instructions to the disciples and followers of the Math and by try to 
strengthen the doctrines of the particular school or order, of which they profess to 

1. (1954) S CJ. 335 : (1954) 1 M-L-J- 596 : (1954) S C-R. 1005. 
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be adherents. This purpose cannot be served if the restrictions are such as would 

bring the mathadhipathi down to the level of a servant under the State department. 

It is from this standpoint that the reasonableness of the restrictions should be 

judged.” 

It was held that the Mahant was entitled to claim the protection ot Article 19 (1) 
(/). The same Shirur Math figured in another case which came up to this Court 
and the decision in which is reported in H. H. Sudhiindra Thirtlia Swamiar v. Com- 
missioner for Hindu Religious and Charitable Endowments, Mysore 1 . There the 
constitutionality of section 52 (1) (f) of the repealed Act, as amended, war 
unsuccessfully assailed. The scheme of that section was similar to section 92 os 
the Code of Civil Procedure. The Commissioner or any two or more persons havin, 
interest or having obtained the consent in writing of the Commissioner could instis 
tute a suit in the Court to obtain a decree for removing a trustee of a math or a specific 
endowment attached to a math for any one or more reasons given in clauses (a) to 

(f) which were similar to clauses (a) to (f) of sub-section (1) of section 46 of the Act 
Whereas previously the Commissioner could only institute a suit in a Court, he has 
now been empowered under the Act by section 46 to initiate proceedings himself for 
removing a matltadipathi on the grounds mentioned in clauses (a) to (It). Clauses 

(g) and (It) are new and sub-section (2) gives the procedure for making the inquiry. 
If the mathadhipathi is aggrieved by the order made by the Commissioner, he has been 
given the right to institute a suit against such order in the Court by sub-section (4). 
The difference, in other words, is that previously the removal could be ordered only 
by the Court but under section 46 of the Commissioner can order the removal after 
following the procedure laid down and his order is final except that it can be chal- 
lenged by moans of a suit by the mathadhipathi. It also requires confirmation by 
tho Government where the annual income of the math exceeds rupees one lakh. An 
additional power has been conferred on the Commissioner by sub-section (3) to 
suspend the mathadhipathi pending the passing of an order under sub-section (2). 

» 

The view which was taken in the above case was that section 52 (1) (f) of the 
repealed Act did not in effect seek to cut down the authority of the Mahant which 
was traditionally recognized and that the said provision which authorised tho insti- 
tution of a suit for removal of a Mahant where he was found to have wasted the pro- 
perty of the math or applied such funds or property for purposes wholly unconnected 
with the institution did not amount to an unreasonable restriction upon the exercise 
of the rights of the Mahant. On behalf of the petitioner a strenuous attempt has 
been made to show that section 46 of the Act is quite different from its counterpart 
contained in the repealed Act, namely, section 52 and that the powers which have been 
conferred are clearly violative of the fundamental right to hold the office of the 
Mahant as also the property of the math. In H. H. Sudhmdra Thirtha Swamiar's 
case 1 it has beenemphaised that the Mahant by virtue of his office is under an obliga- 
tion to discharge the duties as a trustee and is answerable as such. He enjoys large 
powers for the benefit of the institution of which he is the head. He is to incur ex- 
penditure for the math i.e., for carrying on the religious worship for the disciples 
and for maintaining the dignity of his office but the property is attached to the office 
and the Mahant cannot incur expenditure for personal luxury or objects incongruous 
with his position as a Mahant. Keeping all this in view it is difficult to see how the 
provisions of section 46 would be violative of Article 19 (1) (f) of the Constitution. 
The grounds on which his removal as mathadhipathi can be ordered have been 
specifically provided and no exception has been or can be taken to them. The main 
attack is "based on the power given to the Commissioner instead of the Court to 
make an inquiry into or try the allegations or charges against the Mahant and order 
his removal if such charges are established. It is not possible to sec how a procedural 
change of this nature can be regarded as contravening cither Article 19 (l)(f)or Arti- 
cle 14 of the Constitution which is the other Article which has been pressed into 
service. The procedure which has been laid down makes all the proceedings before 


1. (19«) 2 S.C J. 287 : (1963) 2 S.C.R. (Supp.) 302. 
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the Commissioner quasi-judicial. This is particularly so when the provisions of 
section 104 of the Act are kept in view. Moreover if any order of removal is mads 
that can be challenged in a Court of law and there is a further right of appeal to the 
High Court. Learned Counsel for the petitioner had finally to build his argument on 
the provisions of sub-section (3) which give power to the Commissioner to suspend 
the mathadhipathi during the pendency of an inquiry and before any order in the 
matter of removal is made. It is pointed out that such suspension would seriously 
interfere with the numerous duties which a mathadhipurthi has to perform as the 
head of a spiritual fraternity. The petitioner, in this manner, has been debarred 
from not only managing the institution but also from carrying out the essential work 
which according to the tenets and custom of the fraternity he is under an obligation 
to do. For instance he cannot look after the Sadhus and other disciple who constantly 
visit the math and come for religious instruction there nor can he preside over 
religious functions and other periodical festivities which are held in the seat of math. 
Thus, it is urged, that there is a clear violation of Article 19 (1) (f) which guarantees 
the petitioner’s right to hold and enjoy the property, apart from the interference with 
his right to practice and propagate religion and manage the affairs of the math in 
matters of religion which rights are guaranteed by Articles 25 and 26 of the Consti- 
tution. 

As regards Article 19 (1) (f) it has to be seen whether the restrictions which base 
been imposed by the impugned provisions of the Act are reasonable and arc in the 
interest of the general public. There can be little or no doubt that if a mathadhipathi 
is of an unsound mind or suffers from any physical or mental defect or infirmity or 
has ceased to profess Hindu religion or the tenets of the math or if his case falls within 
clauses {d) to (/;) of section 46 (1) his removal would be in the interest of the general 
public . A mathadhipathi cannot possibly perform bis duties cither as a spiritual or 
a temporal head nor can be properly administer or manage the trust property if he 
falls within the categories mentioned in clauses (a) to (d) or has been guilty of breach 
of trust or wilful default etc. or leads an immoral life f vide clauses (e)to (/;) of section 
46 (1)]. Even under the Civil Procedure Code, his removal could have been ordered 
in proceedings under section 92 for similar reasons. 

The suspension of a mathadhipathi, during the inquiry', is a necessary' and 
reasonable part of the procedure which has been prescribed by section 46. If he 
is allowed to function during the pendency of an inqiry the entire purpose of the 
enquiry might be defeated. The mathadhipathi may, during the pendency of the 
inquiry, dcT away with most of the evidence or tamper with the books of account or 
otherwise commit acts of misappropriation and defalcation in respect of the 
properties of the math. It is essential, therefore, in these circumstances to make a 
provision for suspending him till the inquiry concludes and an order is made either 
exonerating him or directing his removal. 

On the question whether sections 46 and 47 of the Act contravene Articles 25 
and 26, a good deal of reliance has been placed on the observations in the first Shirur 
Math case 1 , Mukheijca,J.,(ashethen was) delivering the judgment of the Court had 
examined the scope of the language of Articles 75 and 26. It was indicated by him 
that freedom of religion in our constitution is not confined to religious beliefs only; 
it extends to religious practice as well subject to the restrictions which the Consti- 
tution itself has laid down. Under Article 26 (6) therefore, a religious denomination 
or organisation enjoys complete automony in the matter of deciding as to what rights 
and ceremonies arc essential according to the tenets of the religion and no outside 
authority has any jurisdiction to interfere with its decision in such matters. More- 
over under Article 26 (d) it is the fundamental right of a religious denomination or 
its representative to administer its property in accordance with law; and the Irw. 
therefore, must leave the right of administration to the religious denomination itself 
subj jet to such restrictions and regulations as it might choose to impose. It vrs 
further laid down that a law which takes away the right of administration from the 


1. (1954) S.C J. 335 : (1954) 1 MLJ 596 : (1954) S.C.R 1005. 
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hands of a religious denomination altogether and vests it in any other authority would 
amount to a violation of the right guaranteed under clause (d) of Article 26. Now 
under section 47 of *he Act where a mathadhipathi is under suspension the Commis- 
sioner can make such arrangement as he thinks fit for the administration of the math 
until another mathadhipathi succeeds to the office and in making such arrangement has 
to have due regard to the claims of f hc disciples of the math. It is maintained on 
behalf of the petitioner that the appointment of Assistant Commissioner, Endow- 
ments Department, Tirupathi as the day-to-day administrator of the math and its 
endowment as a two fold effect. The first is that the complete autonomy which a 
religious denomination like the math in question enjoys in the matter of observance 
of rights and ceremonies esse ntial to the tenets of the religion has been interfered with. 
The second is that the right of administration has been altogether taken away from 
the hands of the religious denomination by vesting it in the Assistant Commissioner. 
This clearly contravenes the provisions of clauses (6) and (d) of Article 26 within the 
rule laid down in the first Shirur Math case 1 . By doing so in exercise of the powers 
under section 47 the Commissioner has also debarred the petitioner frcm practising 
and propagating religion freely which he is entitled to do under Article 25 (1). 

The attack on the ground of violation of Article 25 (1) can be disposed of quite 
briefly. It has nowhere been established that the petitioner has been prohibited or 
debarred from professing, practising and propagating his religion. A good deal 
of material has been nlaced on the record to show that the entire math is being guarded 
by police constables bit that does not mean that the petitioner cannot be allowed to 
enter the math premises and exercise the fundamental right conferred by Article 25 0) 
of the Constitution. As regards the contravention of clauses (b) and (4) of Article 26 
there is nothing in sections 46 and 47 which empowers the Commissioner to interfere 
with the autonomy of the religious denomination in the matter of deciding as to what 
rights and ceremonies are essential according to the tenets of the religion the denomi- 
nation professes or practises nor has it been shown that any such order has been 
made by the Commissioner or that the Assistant Commissioner who has been put in 
charge of the day-to-day affairs is interfering in such matters. • Section 47 of the 
Act deals only with a situation w'here there is a temporary vacancy in the office of 
the mathadhipathi by reason of any dispute in regard to the right of succession to 
the office or the other reasons stated therein as also because the mathadhipathi 
has been suspended pending an inquiry under section 46. Its provisions do not take 
away the right of administration from the hands of a religious denomination alto- 
gether and vest it for all times in a person or authority who is not entitled to exercise 
that right under the customary rule and custom prevailing in the math. In the first 
Shirur Math case 1 , section 56 of the repealed Act before its amendment by Act XII 
of 1954 was struck down as power had been givento the Commissioner to require the 
trustee to appoint a manager for the administration of the secular affairs of the 
institution and the Commissioner himself could also make the appointment. _ It was 
pointed out that this power could be exercised at the mere option of the Commissioner 
without any justifying necessity whatsoever and no pre-requisites like mismanagement 
of property or maladministration of trust funds were necessary to enable the trustee 
to exercise such drastic power. The effect of the section really was that the com- 
missioner was at liberty, at any moment, to deprive the Mahant of _hi_s right to 
administer the trust property even if there was no negligence or maladministration on 
his part. Such a restriction was held to be opposed to the provisions of Article 26 
(d) of the Constitution. Section 47 of the Act is not in pari materia with section 56 
of the repealed Act. On the contrary section 47 indicates quite clearly the conditions 
and situations in which the Commissioner can appoint someone to can}’ on the 
administration of the math and its endowments. In the present case, the Assistant 
Commissioner has been appointed as a day-to-day administrator because of the 
inquiry which is pending against the petitioner and in which serious charges of mis- 
appropriation and defalcation of trust funds and leading an immoral life are being 
investigated. It cannot be said that section 47 would be hit by Article 26 (d) of the 


1. 1954 S.CJ. 335: (1954) 1 M.L J, 596: ( 1 954 ) S.C.R. 1005. 
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Constitution as the powers under it will be exercised, inter alia, when mis-manage- 
ment of property or maladministration of trust fuuds are involved. 

Counsel for the petitioner has not made any serious attempt toa’gue that in the 
viewthat we are inclined to take there would be any c 0 ntrav ention of Article 31 (1) of 
the Constitution. Hehas,howevei, pressed for the petitioner being allowed to take the 
Padakanulas which are receivable by the Mahant of which he will keep an account 
as was directed by this Court when disposing of the stay petition on 13 th December, 
1968. Counsel for the respondent agrees to this and has also agreed to keep accounts 
of whatever amount is spent on feeding the sadhus and on the management cf the 
math property. He has further given an undertaking that the inquiry which is being 
conducted under section 46 of the Act will be concluded within a period of three 
months. It may be made clear that the Assistant Commissioner who is in charge of 
the day-to-day administration temporarily of the math and its endowments shall be 
fully entitled to take necessary steps for recovery of nil debts and claims which could 
have been recovered by the Mahant from various debtors etc. 

The writ petition, however, fails and it is dismissed, but in view of the entire 
circumstances we make no order as to costs. 

S.V.J. Petition dismissed. 

THE SUPREME COURT OT INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — J.C. Shah and G.K. Mitter, JJ. 

Baldevdas Shivlal and another ... Appellants * 

v. 

Filmistan Distributors (India) Pvt., Ltd., and others ... Respondents 

Civil Procedure Code (F of 1908), section 115 — Scope of— Case? — Meaning of— 

Court ordering that a question may properly be put to a witness examined— 

Whether amounts to case decided. 

Civil Procedure Code ( V of 1908), section 11 — Res judicata — Consent decree does 

not operate as res judicata. 

Exercise of the power under section 115 is broadly subject-to three important 
conditions (I) that the derision must be of a Court subordinate to the High Court; 
(2) that there-must be a case which has been decided by the subordinate Court ; 
and (3) that the subordinate Court must appear to have* exercised jurisdiction not 
vested in it by law or to have failed to exercise a jurisdiction so vested, or to have 
acted in the exercise of its jurisdiction illegally or with material irregularity. 

By ordering that a question may properly be put to a witness who was being 
examined, no case was derided by the Trial Court. The expression ‘ case’ is not 
limited in its import to the entirety of the matters in dispute in an action. To 
interpret the expression ‘case’ as an entire proceeding only and not a part of the 
proceeding imposes an unwarranted restriction on the exercise of the powers of 
superintendence and mayresultin certain cases in denying relief to the aggrieved 
litigant where it is most needed and may result in the perparation of gross injustice. 

A case may be said to be derided, if the Court adjudicates for the purposes of the 
suit some right or obligation of the parties in controversy every order in the suit 
cannot be regarded as a case derided within the mea ning of section 115 of the Civil 
Procedure Code. 

A consent decree does not operate as res padirata, because a consent decree 
is merely the record of a contract between the parties to a suit, to which is super 
added for seal of the Court. A matters in contest in a suit may operate as 
res judicata only iftherc is adjudication by the Court, The terms of section 11 leave 
no scope for a contrary view. Again it was for the trial Court in the first instance 
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decide that question and ttereafter tte fflgh Court JffiK 

® " 

a witness under examination. i7tli/27th 

Aprt^S^^^^ 

S .r. Desai, Senior « 

P.M. S f or Advo-te, ^ ^ P c 0 ., with him), for Respon- 

Dadachanji Advocate of M/s. J.B. Daaacncmji 

dent No. 1. , - 

R.P. Kapur, Advocate, for Respondents Nos. an 

The Turtom-nt of the Court was delivered by . . . 

Shah d— By g*7“ s S£“ d S a AtaStob°d ifepS ha'voXSly 

SfflSSSS SK3?fi5T«- - * . ttatro belonged 

A building in the tow of Ahmedabad «£. £. 
originally to M/s. Popatlal Punjabhan ^ proceeog the receive rs granted a 

appointed of the estate of the owners and on 19th Augusx^ ^ ^ RaV al and 

lSse of the theatre on certain terms m Jer 1954, between Raval and Faraqui 
Faraqui By an agreement dated 27th N ’ rr n ^; a '\ private Ltd. hereinafter 

S-VA.a M/S. FitaEgjD. ^Lenrato^aph fltas - 
called ‘ Filmistan ’—on the other hanct, r o d itions. “Filmistan instituted suit 
granted to the latter on certain term, a d (Senior Division) at Abmcdabad 

Ne 149 of I960 in the Court of the Civ s , • a declaration that it was 

gainst Raval and Faraqui and two other perso 1954 , to motion 

entitled pursuant to the agreement dated 2/ mbcr5 1960> the suit was deposed 
pictures in the theatre. By an order dated 1 t u ^ and FaTaqm were bound and 
of as compromised. It was inter ? ha .^^£ ition rights” in the theatre ; that Rasal 
liable to allow Filmistan to cxerciseits b haye any rig ht toC J bt 27 J 

and Faraqui, their servants and agents ss co * d j tions of the agreement dated 27 h 
picture in contravention of the terms an con „ rate and register a nag 
November, 1954 ; ;and that Raval an HFaia*^ ^ variation ^rental, 
ment in writing incorporating the t was executed on 1st _ Dc = 0 f Small 

Pursuant to this agreement, a fresh agreemen^ of 1963 m the Court ot bmui 

On 1st September. 1963, Filmistan that a su b-lessee or as lessee under 

Causes at Ahurdabad, inter aliaSoi _ . _ ossess jon of the theatre an theatre 

law it was entitled to obtain and tc , ^ performances ” etc., m - ^ 

cinematograph films and to bold e a.-j F ad no right, title or in j- j 

and that one Shabeer Hussain Kton to hand over vacant aadPggg 

theatre, that the defendants m the , , their sen’ants and agen . d 

possession of the theatre, and the ^ its ng hts to obtain ana 

by an injunction from interfering d _ ar t thereof and to exer su f t was 

remain in possession of the thcat c , j nt performances etc. Raval 

exhibiting ‘‘motion pictures’/ and entertaigien ^ ^ ^ theatre, against Rasm 

filed against the receivers in insolv J against Baldevdas Shivlal v> n i cssccs 
and Faraqui, against Tejabwala an d orL the claim by Filmi _ 

be the owner of the theatre. The suit was based on^^ by ^ c ^ of SmallOuscs 

or sub-lessees of the theatre and was . Ren t s . Hotel and Lodging H c ] a j m 

by virtue of section 2S of the B <®t' statements were filed again ; 

Control Act, 1947. Three sets of written $mce at thisstgc m 

made bv Filmistan. but no referen w raided by the defendants are no ... “V, 
this apptal the TUPritu of the plu|| ^ tended uud additional 

After issues were raised on 20th Jun , r 
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written statements were filed by the defendants. The learned Judge was then request- 
ed to frame three additional issues in view of the amended pleadings : the issues were : 

“11. Whether in view of the said consent decree in suit No. 149 of 1960 defen- 
dants Nos. 5 and 6 are debarred on principles of res judicata from agitating the ques- 
tion that the said document dated 27th November, 1954, as confirmed by their letter 
dated 31st January, 1955, and further confirmed by document dated 1st December, 
1960, is not a lease ? 

12. Whether in view of the said consent decree defendants 5 and 6 are estopped 
from contending and leading any evidence and putting questions in cross-examina- 
tion of plaintiffs witnesses to show that the said document dated 27th November, 
1954, as confirmed by their letter dated 31st January, 1955, and further confirmed 
by document dated 1st December, 1960, is not a lease? 

13. Whether in respect of the terms of the said consent decree as also of the 
said document dated 27th November, 1954, as confirmed by their letter dated 31st 
January, 1955, and further confirmed by document dated 1st December, 1960, defen- 
dants Nos. 5 and 6 are debarred from leading any evidence of the plaintiffs witnesses 
in view of section 92 of the Evidence?” 

In drawing up the additional issues not much care was apparently exercised : whether 
a party is entitled to lead evidence or to put questions in ersoss-examination of the 
plaintiff’s witnesses cannot form the subject-matter of an issue. 

Filmistan then applied to the Court of Small Causes for an order that issues Nos. 
11, 12 and 13 be tried as preliminary issues. The learned Judge observed that the 
issues were not purely of law, that in any event the case or any part thereof was not 
likely to be disposed of on these issues, and that ordinarily in “ appealable cases” 
the Court should, as far as possible, decide all the issues together and that piece- 
meal trial might result in protracting the litigation. He also observed that the issues 
were not of law going to the root of the case and were on that account not capable of 
being decided without recording evidence. 

A revision application against that order was dismissed in limine by the High 
Court of Gujarat. When the case reached hearing and the evidence of a representa- 
tive of Filmistan was being recorded Counsel for. the defendants asked in cross-exa- 
mination the question whether the “ agreement between the plaintiff and defendant 
Nos. 5 and 6 was a commercial transaction and was not a lease ?” The question 
was objected to by Counsel appearing . for Filmistan. Thereafter elaborate argu- 
ments were advanced and the Trial Judge passed an order disallowing the objection. 

The objection to the question raised by Filmistan was not that it related to a 
matter to be decided by the Court and on which the opinion of witnesses was irrele- 
vant. The objection was raised as an attempt to reopen the previous decision given 
by the Trial Judge refusing to try issues Nos. II, 12 and 13 as preliminary issues. 
Counsel for Filmistan contended that an enquiry into the nature of the legal relation- 
ship arising out of the agreement dated 1st December, 1960, “ was barred by the 
principle of res judicata and estoppel under the provisions of section 92 of the Evi- 
dence Act ”, since the question was already concluded by the consent decree in suit 
No. 149 of 1960. The trial Judge observed that he had carefully gone through the 
consent decree and the registered agreement dated 1st December, I960, and ho found 
that the consent decree had not decided that the transaction between the parties ofthe 
year 1954 was in the nature of a lease ; that in the plaint in the earlier suit it was not 
even averred that the rights granted were in the nature oflcasc-hold rights; that suit 
No. 149 of 1960was for declaration of the rights ofFilmistan toexhibit motion pictu- 
res in the theatre under the agreement dated 27th November, 1 954, and for an injunc- 
tion restraining the defendants from. violating the said rights of Filmistan under the 
agreement; and. that the agreement dated 1st December, >1 960 was “not plain enough to 
exclude the oral evidence of the surrounding circumstances, and conduct of the parties 
to explain its terms and language.”, Accordingly he held that the question asked 
in cross-examination of the witnesses for Filmistan intended to disclosure of the 
surrounding circumstances and conduct'of the parties in order to show in what manner 
the language of the document was related to the existing facts, could not be excluded. 
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and that the consent decree in suit No. 149 of 1960 had not decided that the agree- 
ment dated 27th March, 1954, was of the nature of a lease, and that in the plaint 
in that suit it was not even averred that it was a lease. 

The Trial Judge in overruling the objection did not decide any issues at the stage 
of recording evidence ; he was not called upon to decide any issues at that stage. 
The observations made by him obviously relate to the arguments advanced at the 
Bar and can in no sense be regarded even indirectly as a decision on any of the issues. 
But the High Court has recorded a finding that the agreement dated 27th November, 
1954, created a lease and that the consent decree operated as res judicata. A con- 
sent decree, to the decisions of this Court, does not operate as res judicata because 
a consent decree is merely the record of a contract between the parties to a suit, to 
which is super added for seal of the Court. A matter in contest in a suit may operate 
as res judicata only if there is an adjudication by the Court : the terms of section 11 
of the code leave no scope for a contrary view. Again it was for the Trial Court in 
the first instance to decide that question and thereafter the High Court could, if the 
matter were brought before it by way of appeal or in exercise of its revisional jurisdic- 
tion, have decided that question. In our judgment, the High Court had no jurisdic- 
tion to record any finding on the issue of res judicata in a revision application filed 
against an order refusing to uphold an objection to certain question asked to a witness 
under examination. 

The true nature of the order brought before the High Court and the dimensions 
of the dispute covered thereby apparently got blurred and the High Court proceeded 
to decide matters on which no decision was till then recorded by the Trial Court, and 
which could not be decided by the High Court until the parties had opportunity of 
leading evidence thereon. 

It may also be observed that by ordering that a question may properly be 
put to a witness who was being examined, no case was decided by the Trial Court. 
The expression “case” is not limited in its import to the entirety of the matter in 
dispute in an action. This Court observed in Major S. S. Khanna v. Brig. F. J. Dillon 1 . 
that the expression “ case ” is a word of comprehensive import ; it includes a civil 
proceedings and is not restricted by anything contained in section 115 of the Code 
to the entirety' of the proceeding in a civil Court. To interpret the expression “case 
as an entire proceeding only and not a part of the proceeding imposes an unwarranted 
restriction on the exercise of powers of superintendence and may result in certain 
cases in denying relief to the aggrieved litigant where it is most needed and may result 
in the perpetration of gross injustice. But it was not decided in Major S. S. Khanna s 
case 1 , that every order of the Court in the course of a suit amounts to a case decided. 
A case may be said to be decided, if the Court adjudicates for the purposes of the suit 
some right or obligation of the parties in controversy ; every' order in the suit can- 
not be regarded as a case decided within the meaning of section 115 of the Code of 
Civil Procedure. 

The order passed by the High Court is set aside and the Trial Court is directed 
to proceed and dispose of the suit. We trust that the suit will be taken up early for 
hearing and disposed of expeditiously. We recommend that the form of the issues 
Nos. 11, 12 and 13 will be rectified by the learned Trial Judge. 

Film'stan will pay the costs of the appeal in the Court and in the High Court. 

S.VJ. Appeal allowed. 


1 . (1954) 4 S.C.R. 409: A-I-R. 1964 S.C. 497- 
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I] CHACKO r. STATE BANK. OF TRAYANCOKE (Shah, Ag. C.J . ). 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present J. C. Shah. Acting Chief Justice and G. K. Mitter. J. 

M. C. Chacko — Appellant* 

r. 

The State Bank of Travancore ••• Respondent. 

Transfer of Property Act (IV of 1882), section 100 —Charge on immovable property 
— When created. 

Contract Act (IX of 1872), section 2 (d}— Stranger to contract— When can sue. 

For creating a charge on immovable property no particular form of words is 
needed : by adequate words intention may be expressed to make property or a 
fond belonging to a person charged for payment of a debt mentioned in the deed. 
But in order that a charge may be created, there must be evidence of intention 
disclosed by the deed that a specified property or fund belonging to a person 
was intended to be made liable to satisfy the debt due by him. 

The recitals of the deed in the instant case do not evidence any intention of the 
donor to create a charge in favour of the bank ; they merely set out an arrangement 
between the donor and the members of his family that the liability under the letter 
of guarantee executed by him in favour of the bank, if and when it arises, will 
be satisfied by his son out of the property allotted to him under the deed. It was 
only intended to confer a right of indemnity upon the other members of the 
family. 

It is settled law that a person not a party to a contract cannot, subject to certain 
well recognised exceptions, enforce the terms of the contract : the recognised 
exceptions are that beneficiaries under the terms of the contract or where the 
contract is a part of the family arrangement may enforce the covenant. 

Appeal by Special Leave from the Judgment and Order dated the 23rd 
November, 1964 of the Kerala High Court in A. S. No. 502 of 1961. 

S. V. Gupte, Senior Advocate (Anantha Krishna Iyer, S. Balokrishncm and R. 
Thiagarafan, Advocates, with him), for Appellant. 

H. R. Gakhale , Senior Advocate (J. S. Arora, Advocate and K. Saldev Mehta, 
Advocate for Anand, Dcsgupta and Sagar, with him), for Respondent. 

The Judgment of the Court was delivered by 

Shah, Ag. C. J. — The High Land Bank, Kottayam of which the appellant 
M. C. Chacko was the Manager had an overdraft account with the Kottayam Bank. 
K. C. Chacko, father of the appellant, had executed from time to time letters of 
guarantee in favour of the Kottayam Bank agreeing to pay the amounts due by the 
High Land Bank under the overdraft arrangement. By the last letter of 
guarantee dated 22nd January, 1953. K. C. Chacko agreed to hold himself liable for 
the amounts due by the High Land Bank to the Kottayam Bank on the overdraft 
arrangement subject to a limit of Rs. 20,000. 

The Kottayam Bank Ltd., filed a suit in the Court of the Subordinate Judge of 
Kottayam against the High Land Bank for a decree for the amount due in the 
account. To this suit were also impleaded K. C. Chacko, the guarantor, M. C. Chacko, 
Manager of the High Land Bank, and M. C. Joseph, Kuriakose, Annamma and 
Chinnamma, the last three being the son, daughter and wife respectively of K. C. 
Chacko. Against the High Land Bank the claim was made on the footing of the 
overdraft account : against K. C. Chacko on the letter of guarantee and against 
M. C. Chacko, his brother, his sister and his mother as universal donees of the 
property of K. C. Chacko under a deed dated 21st June, 1951, under which, it was 


* C-A. To- 652 of 1966. 
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claimed, a charge was created on the properties to which the deed related and 
against M. C. Chacko, also on the claim that he had personally agreed to pay the 
amount due by the High Land Bank. During the pendency of the suit, K. C. Chacko 
died and the suit was prosecuted against his widow, daughter and sons who were 
described also as his legal representatives. 

The trial Court decreed the suit against the High Land Bank and also against 
M. C. Chacko, limited to the property received by him from his father under the 
deed dated 21st June, 1951. The claim of the Kottayam Bank to enforce the lia- 
bility under the letter of guarantee personally against K. C. Chacko was held barred 
by the law of limitation and on that account not enforceable against his heirs and 
legil representatives. The Court also rejected the claim that M. C. Chacko had 
personally agreed to pay the amount due under the overdraft arrangement. 

In appeal to the High Court by M. C. Chacko the decree passed by the trial 
Court was confirmed and the cross-objections filed by the State Bank of Travancore 
with which the Kottayam Bank was merged claiming that M. C. Chacko was 
personally liable were dismissed. This appeal with Special Leave is preferred by 
M. C. Chacko against the decree of the High Court. 

Two questions arise in this appeal : (1) whether under Exhibit D-l a charge 
is created in favour of the Kottayam Bank to satisfy the debt arising under the letter 
of g aarantco and (2) whether the charge assuming that a charge arises is enforceable 
by the Bank when it was not a party to the deed Exhibit D-L 

Exhibit D-l is called a deed of partition : in truth it is a deed whereby K. C. 
Chacko gave the properties described in the Schedule A to M. C. Chacko and other 
properties described in Schedules B to F to M. C. Chacko, M. C. Joseph, Annamma 
and Chinnamraa. In paragraph 17 it is recited : 

“ I have no debts whatsoever. If in pursuance of the letter given by me to 
the Kottayam Bank at the request of my eldest son, Chacko, for the purpose of 
the High Laud Bank Ltd., Kottayam, of which he is the Managing Director, any 
amount is due and payable to the Kottayam Bank, that amount is to be paid from 
the High Land Bank by my son, Chacko. If the same is not so done and any 
amount becomes payable (by me) as per my letter, for that my eldest son, Chacko 
and the properties in Schedule A alone will be answerable for that amount.” 

The other paragraphs which deal with the properties in Schedule A may also 
be referred to. Paragraph 10 of the deed recited : 

“The donees of the properties included in A, B and.C Schedules arc, as from 
this date, to be in possession of their respective properties and to get mutation of 
registry in their names, pay land revenue and enjoy the income save that from 
coconut trees.” 

B j paragraph 12 it was declared that notwithstanding the deed of partition, K. C. 
Chacko will take the income from the coconut trees standing on the properties in- 
cluded in Schedules A, B,C and Ftill his death and that the donees of the properties 
will take and enjoy the income from the cocount trees in their respective properties 
after his death. In paragraph 13 it was recited that : 

“As it is decided that Chinnamma... ..should receive and have for her 

maintenance the rent of the building in item 7 in the A Schedule, as well as the 
rent of the building in item 18 of the B Schedule, she is to be in possession of 
those buildings as from this date and is to let them out and enjoy the rent. The 
respective donees will have possession andenjoymentafter her death. Chinnamma 
is to have full rights and liberty to reside in any of the houses included in A, B 
or C Schedule and so long as she so resides in any of the houses, the donees 
of the respective house is to meet all her expenses. The rent collected by 
Chinnamma from the buildings given possession of to her is to be utilised by her 
for her private expenses as she pleases.” 
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In. our judgment tlie various covenant in tlie deed were intended to incorporate 
an arrangement binding between the members of the family for satisfaction of the 
debt, if any, arising under the letter of guarantee. 

We are unable to agree with the High Court that by clause 17 of the deed it was 
intended to create a charge in favour of the Kottayam Bank for the amount which 
may fall due under the letter of guarantee. The letter of guarantee created merely 
a personal obligation. The deed Exhibit D-l was executed before the last letter of 
guarantee dated 22nd January, 1953. By clause 17 of Exhibit D-l it is merely direc- 
ted that the liability if any arising under the letter of guarantee, shall be satisfied 
by M.C. Chacko and not by the donor, his son M.C. Joseph, his daughter Annamma 
and his wife Chi nnamm a. The reason for the provision in the deed is clear. 
M.C. Chacko was the Managing Director of the High Land Bank Ltd. and it was 
at the instance of M.C. Chacko that the letters of guarantee were executed by the 
donor. For creating a charge on imm ovable property no particular form of words 
is needed : by adequate words intention may be expressed to make property or a 
fund belonging to a person charged for payment of a debt mentioned in the deed. 
But in order that a charge may be created, there must be evidence of intention dis- 
closed by the deed that a specified property or fund belonging to a person was intend- 
ed to be made liable to satisfy the debt due by him. The recitals in clause 17 of the 
deed do not evidence any intention of the donor to create a charge in favour of the 
Kottayam Bank ; they merely set out an arrangement between the donor and the 
members of his family that the liability under the letter of guarantee, if and when it 
arises, will be satisfied by M.C. Chacko out of the property allotted to him under the 
deed. 

The debt which M.C. Chacko was directed by the deed to satisfy was not in any 
sense a “family debt.” It was a debt of K.C. Chacko; and K.C. Chacko was 
personally liable to pay that debt. After his death his sons, his daughter and his 
widow would be liable to satisfy the debt out of his estate in their hands. From the 
recitals in the deed Exhibit D-l an intention to convert a personal debt into a secured 
debt in favour of the Bank, a third person, cannot be inferred. In Akella Surya- 
narayana Rao and others v. Dwarapudi Bashir addi and others 1 * , the Madras High Court 
in construing a deed of partition of joint family property pursuant to a compromise 
decree, held that properties allotted to certain branches to which were also “ allotted 
certain debts ” with a stipulation that until the debts were fully discharged the 
properties allotted to the shares of the respective persons shall be liable in the first 
instance, were not subject to a charge in favour of the creditors. The Court held 
that the covenant in the partition deed resulted in a contract of indemnity, and not a 
chargr. In the present case also the covenant that M.C. Chacko will either personally 
or out of the properties given to him satisfy the debt is intended to confer a right of 
indemnity upon other members of the family, if the Kottayam Bank enforced the 
liability against them, and created no charge in favour of the Bank. Clauses 12 
and 13 of the deed support that view. By clause 12 the right to the coconut trees 
standing in the properties included in Schedules A, B, C and F is reserved to K.C. 
Chacko. -Similarly Chinnamma, wife of K.C. Chacko, is permitted during her 
lifetime to occupy the houses in the properties described in the three schedules and 
to recover the income and to utilize the same for herself. It is clear that 
K.C. Chacko had no intention to create a charge or to encumber any of the properties 
for the debt which may become due to the Bank. 

The Kottayam Bank not being a party to the deed was not bound by the cove- 
nants in the deed, nor could it enforce the covenants. It is settled law that a person 
not a party to a contract cannot subject to certain well recognised exceptions, enforce 
the term; of the contract : the recognised exceptions arc that beneficiaries under the 
term; of the contract or where the contract is a part of the family arrangement may 
enforce the covenant. In Krishna Lai Sadhu v. Pramila Bala Dosi-, Rankin C J 
observed : 5 ' ‘ 
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Clause (d) of section 2 of the Contract Act widens the definition of ' considera- 
tion ’ so as to enable a party to a contract to enforce thesame in India in certain 
cases in which the English Law would regard the party as the recipient of a purely 
voluntary promise and would refuse to him a right of action on the ground of 
nudum pactum. Not only, however, is there nothing in section 2 to encourage the 
idea that contracts can be enforced by a person who is not a party to the contract, 
but this notion is rightly excluded by the definition of ‘ promisor’ an ‘promisced’.” 

Under the English Common Law only a person who is a party to a contract can 
sue on it and that the law knows nothing of a right gained by a third party arising 
out of a contract : Dunlop Pneumatic Tyre Co. v. Selfridge & Co. 1 . It has however 
been recogaiscd that where a trust is created by a contract, a beneficiary may enforce 
the rights which the trust so created has given him. The basis of that rule is that 
though he is not a party to the contract his rights are equitable and not contractual. 
The Judicial Committee applied that rule to an Indian case Khwaja Muhammad 
Khan v. Hiuaini Began 1 . In a later case Jarnita Das v. Ram Autar% the Judicial 
Committee pointed out that the purchaser’s contract to pay off a mortgage debt 
could not be enforced by the mortgagee who was not a party to the contract. It 
must therefore be taken as well settled that except in the case of a beneficiary under a 
trust created by a contract or in the case of a family arrangement, no right may be 
enforced by a person who is not a party to the contract. 

Even if it be granted that there was an intention to create a charge, the 
Kottayam Bank not being a party to the deed enforce the charge only if it was a 
beneficiary under the terms of the contract, and it is not claimed that the Bank was a 
beneficiary under the deed Exhibit D-l. The suit against M.C. Chacko must there- 
fore be dismissed. 

The decree passed by the High Court is modified and it is declared that M.C. 
Chacko is not personally liable for the debt due under the letter of guarantee executed 
by K.C. Chacko, nor are the properties in Schedule A allotted to M.C. Chacko 
under the deed dated.21st June, 1951, liable to satisfy the debt due to the Kottayam 
Bank under the letter of guarantee. 

Having regard to the circumstances of the case and specially that a concession 
that persons not parties to a contract may enforce the benefit reserved to them under 
the Contract, was made before the High Court, we direct that the parties to this 
appeal will bear their respective costs throughout. 

V.K. Appeal allowed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction) 

Present . J.C. Shah and G.K. Mitter, JJ. 

Ratan Lai Shah ... Appellant * 

v. 

Firm Lalman Das Chhadamma Lai and another ... Respondents. 

Civil Procedure Code {V of 1908), Order 41, rule 4 — Object of— One of the parties 
to a suit fding an appeal — If can be given relief on grounds common to him and 
to other parlies who are not parties in the appeal. 

The object of the rule enunciated in Order 41, rule 4, Civil Procedure Code, is 
to enable one of the parties to a suit to obtain relief in appeal when the decree 
appealed from proceeds on a ground common to him and others. The appellate 
Court in such an appeal may vary or reverse the decree in favour of all the parties 
who are in the same interest as the appellant. Relief can be given to the appellant 

3. (1911) L.R. 39I.A. 7: 21 M-LJ. II 5 S. 

J5th April, 1969. 
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2. (1910) LR. 37 I. A. 152: 20 M.LJ. 614. 
?C-A. No. 1099 of 1966. 
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even in the absence of a person against -whom a decree has been passed on a ground 
common with the appellant. 

Karam Singh Sobti and another v. Shri Pratap Chand and another, (1964) 4 
S.C.R. 647, followed. 

Appeal by Special Leave from the Judgment and Decree dated the 10th July, 
1963, of the Allahabad High Court in First Appeal No. 16 ol 1933. 

CJSAganvala, Senior Advocate, (K.P . Gupta, Advocate, withhim), for Appellant. 
B.C. Misra, Senior Advocate, (OR. Gupta, Ram Prakash Agarwal and Sultan 
Singh, Advocates, with him), for Respondent No. . 

The Judgment of the Court was delivered by . , 

commena:d"an ? amion 1 a^nst a ^‘ Moh^^S^h. Rata^ ^ioJcMUudgS SS 

b« submitted that he was liable only for one-fifth of the si ^, 

Trial Judge decreed the claim of the plamtiffi m ils ontu«y a^imt Moiu.n s 
and Ratan Lai and the firm known as Mohan Singh Rat<m mu. 

Against the decree, Ratan Lai alone appealedtothe ^appeal* The notice of 
Mohan Singh was impleaded as the second responden application made by 

appeal scSIo Mohan Singh 

Counsel for the appellant to serve Mohan Sm^h m h ry Lai 

by registered post” was not disposed of by the Court. On9fli Ju ^ 
applied that it was - detected that there had been no ser^ of the notice ot 
upon Mohan Singh and it was essentialfor the endsofj 1963 

may be served upon Mohan Singh.” The Court by order datecMUtfl ^ 

rejected the application and proceeded to hear the^a-PP'-- • a Mohan Singh in a 
view that since there was a joint decree against Ra^ inst Mohan Singh had 
suit founded on a joint cause of action and. the d “ j High Court 

become final, Ratan Lai could not claim to be heard on his appeal, rne gn 

“ !f we hear him (Ratan Lal)_the result may *^3 same parties^the same' suit 
there will be two conflicting decisions between th appellant has not taken 

based on the same cause of action. Further mo » PP j mlist be dis- 
stgrt to servo the second respondent “fgfes this appeal.” 

missed for want of prosecution. On both tnese gr 0 r orrP H unth 

Against the order passed by the High Court, this appeal has een pr 

In our view the judgment of the High w^not served with the 
could not be dismissed on the ground that Mo ^ oround that there was a 

notice of appeal, nor could the appeal be dl . s 1 mi ! i S ?^ 4 of the Code of Civil Procedure 
possibility of two conflicting decrees. Order 41, rut 

p ovides . , th”n one in a suit, and the 

“ Where there are more plaintiffs or more ^ a n the plaintiffs or to 

decree appealed from proceeds on any fffoun defendants may appeal from 

all the defendants, anv one of the plaintiffs, or of the deteno^i a , <£ vary the 

the whole decree, and thereupon the Appellate Court ma 
decree in favour of ah the plaintiffs or defendants, as the ca 

Tne object of the rule is to enable one o. the pa rt , to him and others, 

wuen the decree appealed from proceeds on a c decree in favour of all the 

The Court in such an appeal may reve ^® °iLl^? an t There was some conflict of 
parties who are in the same interest as the apPp " ; ., power under Order 41, 
judicial opinion in the High Courts on the question whether p 
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rule 4 o f th eC ode of CiVaPxocediire may be exercised where all the parties against 
whom a decree is passed on a ground which is common to them are not impleaded in 
the appeal The preponderance of authority in the High Courts was that even in the 
absence of a person against whom a decree has been passed on a ground common 
with the appellant, the appeal was maintainable, and appropriate relief may be 
granted. . It is, however, unnecessary to examine those decisions for, in our judgment, 
cf . q “ 2itlon Iias b -n considered by this Court in Karam Singh Sobti and another v. 
“ . Pratap Chand and another 1 . In that case a landlord of certain premises filed an 
action in ejectment against the tenant and the sub-tenant in respect of premises on 
the ground that the tenant had sub-let the premises without the landlord’s consent. 
The Trial Judge decreed the suit holding that the landlord had not acquiesced in the 
sub-letting. The sub-tenant alone appealed to the Additional Senior Subordinate 
Judge who set aside the order of the Trial Court. It was urged before this Court 
that the appeal by the sub-tenant to the Subordinate Judge was incompetent, because 
the tenant against whom a decree in ejectment was passed had not appealed. • On 
certain questions which are not material for the purpose of this judgment, there was 
difference of opinion between Sarkar, J., on the one hand, and S.K. Das, Acting C.J., 
and Hidayatullah J., on the other, but the Court unanimously held in that case that 
the appeal was maintainable before the Subordinate Judge, even though the tenant 
had not appealed against the order of the Court of First Instance. Sarkar, J., 
observed at p. 663 : 

“ The suit had been filed both against the tenant and the sub-tenant, being res- 
pectively the Association and the appellant. One decree had been passed by the 
trial Judge against both.The appellant had his own right to appeal from that decree. 
That right could not be affected by the Association’s decision not to file an appeal. 
There was one decree and, therefore, the appellant was entitled to have it set aside 
even though thereby the Association would also be freed from the decree. He 
could say that that decree was wrong and should be set aside as it was passed on 
the erroneous finding that the respondent had not acquiesced in the sub-letting by 
the Association to him. He could challenge that decree on any ground available. 
The lower appellate Court was, therefore, quite competent in the appeal by the 
appellant from the joint decree in ejectment against him and the Association, to 
give him whatever relief he was found entitled to, even though the Association had 
filed no appeal.” 

With that view S.K. Dus, Acting CJ., and Hidayatullah, J., agreed : see page 652. 

It is true that in that case the tenant was made a party to the appeal before the Sub- 
ordinate Judge. But the judgment of the Court proceeded upon a larger ground 
that the sub-tenant had a right to appeal against the decree passed against him 
and that right was not affected by the tenant’s decision not to file an appeal. 

Counsel for the plaintiffs contended that the appeal filed by Ratan Lai if it be 
heard may possibly result in an order which may prejudicially affect Mohan Singh, 
and if Mohan Singh has no opportunity of being heard no decree may be passed 
against him, for to do so would be contrary to the fundamental rules of natural 
justice. But in the appeal filed by Ratan Lai there is no possibility of a decree being 
passed which may impose a more onerous liability upon Mohap Singh. The Tria 
Court has passed a decree against Ratan Lai and Mohan Singh jointly and screraily. 
Mohan Singh is liable for the full amount of the claim of the plaintiffs. If the appeal 
filed by Ritan La! succeeds, the Court may reduce the liability of Mohan Singb, 
but there may conceivably be no order by the Court operating to the prejudice ol 
Mohan Singh in the appeal. 

It was also urged by Counsel for the plaintiff; that Ratan Lai had been negligent 
in the High Court in prosecuting the appeal, and it would be putting a premium 
upon his negligence to allow him now to prosecute the appeal. It is not possible 
on the record, as it stands, to say whether failure to serve notice of appeal upon 
Mohan Singh was wholly attributable to the negligence of Ratan Lai. But even if 
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it be assumed that he was negligent, on that ground he cannot be deprived of his legal 
right to prosecute the appeal and to claim relief under Order 41 , rule 4 of the Code of 
Civil Procedure, if the circumstances of the case warrant it, the decree of the Trial 
Court proceeded on a ground common to Mohan Singh and Ratan Lai. In the 
appeal filed by Ratan Lai he was denying liability for the claim of the plaintiffs in 
its entirety. This was essentially a case in which the Court's jurisdiction under 
Order 41, rule 4, Code of Civil Procedure could be exercised. 

The appeal is allowed and the decree passed by the High Court is set aside. The 
proceedings are being remanded the High Court will admit the appeal in its original 
number and hear and dispose of it according to law. There wifi be no order as to 
costs in this Court of this appeal. In view of the fact that there has been some 
negligence on the part of Ratan Lai to prosecute the appeal in the High Court, we 
direct that he will pay the costs of the appeal in the High Court in any event. 

R.M. Appeal allowed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present Eh S. Hegde and A. N. Ray, JJ. 

Jitendra Bahadur Singh ... Appellant * 

r. 

Krishna Behari and others ... Respondents. 

Representation of the People Act ( XLUI of 1951), section 92 (a) — Election petition — 

— Inspection of ballot papers — When may be permitted. 

The basic requirements to be satisfied before an election tribunal can permit the 
inspection of ballot papers arc : (1) the petition for setting aside the election 
must contain an adequate statement of the material facts on which the petitioner 
relies in support of his case, and (2) the tribunal must be prime facie satisfied that 
in order to decide the dispute and to do complete justice between the parties, 
inspection of the ballot papers is necessary. 

The material facts required to be stated are those facts which can be considered 
as materials supporting the allegations made. In other words they must be such 
facts as to afford a basis for the allegations made in the petition and must be points 
of substance and not of mere form. 

The election tribunals in this country have uniformly refused to permit the 
scrutiny of ballot papers unless there was prima fade evidence in support of the 
allegations made in the election petition. 

The trial Court in the instant case correctly came to the conclusion that 
before an order of inspection of the ballot papers can be made it must be prima 
facie satisfied that in order to decide the dispute and to do complete justice between 
the parties, inspection of the ballot papers is necessary. It did say that it was so 
satisfied but it gave no reasons whatsoever as to how it came to be satisfied. A 
ju dge can be satisfied only on the basis of proof and not on the basis of mere allega- 
tions. There is absolutely no proof in this case to support the allegations on the 
basis of which the scrutiny of the ballot papers was prayed for. The trial Court 
did not mention in its order even a single reason in support of its satisfaction as 
to the need for inspecting ballot papers. Every judicial order must be based 
on reasons and reasons must be disclosed in the order Itself. Unfortunately the 
learned trial Judge had overlooked the importance to be attached to the secrecy 
of the ballot papers. 

Appeal by Special Leave from the Judgment and Order dated the 21st May, 
195S of the Allahabad High Court, Lucknow Bench in Civil Misc. Applications' 
Nos. 41 (E) and 42 (E) of 196S In Election Petition No. 7 of 1967. 


•CA.No- 14S3 of 1955. 
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13th August, 1969. 
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C. B. Agarwala, Senior Advocate (V. P. Joshi and S. S. Khanduja . , Advocates, 
with him), for Appellant. 

G. N. Dikshit, R. N. Dikshit and O. P. Saint, Advocates, for Respondents Nos. 
1 and 9. 

The Judgment of the Court was delivered by 

Hedge , J. — This appeal by Special Leave is directed against the order made 
by Sahgal, J., on 21st May, 1968, permitting the 1st respondent, an elector challen- 
ging the validity of the election of the appellant to Lot Sabha from 15, Shahabad 
Parliatary Constituency in the general election held in 1967, to inspect the packets of 
ballot papers containing the accepted as well as the rejected votes of the candidates. 

In the election in question as many as 10 persons contested. The appellant, the 
Jan Sangh nominee was rhe successful candidate. The 9th respondent, Sfari Nevada 
Rameshwar Prasad, the congress nominee was his nearest rival. In the election peti- 
tion the petitioner not only wants the appellant’s election to be held void, he also 
wants that the 9th respondent should be declared elected. The election of the ap- 
pellant has been challenged on various grounds, with most of which we are not at 
present concerned. We are only concerned with the allegations relating to the 
irregularity in the scrutinising and counting of votes. The averments relating thereto 
are found in paragraphs 13 and 14 of the election petition. They arc as follows : 

(1) only one counting agent was permitted at each table whereas three persons 
wore doing the counting w r ork simultaneously and it was impossible for one man to 
look into and detect the wrong acts of three persons at the same time. 

Under this head it was further mentioned that the counting staff was from 
amongst the Government servants who had gone on two months strike before the 
election and during the' elections they had adopted hostile attitude towards the 
congress candidates and had made efforts to bring about their defeat ; 

(2) the bundles of votes of either candidates were neither properly made nor 
properly scrutinised ; 

(3) about 5,000 votes of the congress candidates were improperly rejected 
ignoring the protests of Mr. Malhotra, the election agent of the congress nominee ; 

(4) invalid votes were counted in favour of the returned candidate. The 
votes of the congress candidates were counted for the returned candidate. 

In Schedule ‘ E ’ certain figures showing the alleged improperly rejected as well 
as accepted votes pertaining to certain booths are mentioned. It also shows the 
number of votes of the congress nominee counted as the votes of the returned candi- 
date. Neither the petition nor the Schedule discloses the basis for arriving at those 
figures. 

The election petitioner is neither the candidate nor his election agent. In the 
election petition, it was not stated that he was even the counting agent. In the verifi- 
cation appended to the election petition, it was averred that the allegations contained 
in paragraphs 12 to 15 of the election petition were believed by the petitioner 
to be true on the basis of the information received from 'the workers of the 
congress nominee and others which means that the allegations made by him in para- 
graphs 13 and 14 of the election petition were based on hearsay information. He 
does not and he could not vouchsafe their accuracy though he claims to have believed 
the information given to him to be correct. Similarly in the verification appended 
to Schedule 1 E ’,'the election petitioner stated that he has given the information 
contained in that Schedule on the basis of the information received from the counting 
agents of the congress nominee. Neither in the election petition nor in the Schedule 
he mentioned that the counting agents had given him the information in question 
on the basis of any record made by them. 

In the affidavit filed by the petitioner in support of his application seeking per- 
mission to inspect the ballot papers, he went one step further. Therein he averred 
that on one of the days when the counting was going on, he acted as one of the 
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counting agents for the congress nominee. Hence he claims to have personal 
knowledge of the rejection of some valid votes and the acceptance of some invalid 
votes. No affidavit of either the congress nominee or his election agent or any of 
the persons who could have had personal knowledge of the matter was filed in support 
of that application. No oral evidence has been taken in the case file now. The 
returned candidate has denied the allegations referred to earlier. It is true that some 
of the defeated candidates in their "written statements have lent support to the allega- 
gations made by the election petitioner. The reason for the same is obvious. But 
even they have not filed any affidavit in support of the concerned allegations. Solely 
on the basis of the averments made in the election petition and the facts sworn to in 
the affidavit filed by the election petitioner in support of his application seeking 
scrutiny of the ballot papers, the trial Court had issued the impugned direction. 

Before proceeding to consider the material in support of the impugned order, 
it is necessary to mention that it is not the case of the election petitioner that any 
written objection had been filed during the counting either to the acceptance or to the 
rejection of any vote. In the petition, it is averred that “ the Returning Officer on 
being pointed out by the election agent of respondent No. 9, Shri P.C. Malhotra, 
said his decision was final and can be questioned through Election Petition.” Evi- 
dently this averment relates to the objections said to have been taken by Shri 
Malhotra in respect of the orders made by the returning officer as to the validity of 
some of the votes. Apart from the fact that the allegation in question is very vague 
and lacking in details, not even an affidavit of Shri Malhotra has been filed in support 
of that allegation. Admittedly no application was made to the returning officer for 
recounting the votes. We have to examine the facts of this case bearing in mind 
these circumstances. 

The importance of maintaining the secrecy of ballot papers and the circum- 
stances under which that secrecy can be violated has been considered by this Court in 
several cases. In particular we may refer to the decisions of this Court in Ram 
Sewak Yadav v. Hussain Kamil Kidwai and others 1 and Dr. Jagjit Singh v. Giani 
Kartar Singh”. These and other decisions of this Court and of the High Courts have 
laid down certain basic requirements to be satisfied before an election tribunal 
can permit the inspection of ballot papers. They are : 

(1) that the petition for setting aside the election must contain an adequate 
statement of the material facts on which the petitioner relies in support of his case, 
and (2) the tribunal must be prima facie satisfied that in order to decide the dispute 
and to do complete justice between the parties, inspection of the ballot papers is 
necessary. 

The trial Court was of the opinion that if an election petitioner in his election 
petition gives some figures as to the rejection of valid votes and acceptance of invalid 
votes, the same must be considered as an adequate statement of material facts. 

In the instant case apart from giving certain figures whether true or imaginary, the 
petitioner has not disclosed in the petition the basis on which he arrived at those 
figures. His bald assertion that he got those figures from the counting agents of the 
congress nominee cannot afford the necessary basis._ He did not say in the petition 
who those workers were and what is the basis of their information. It is not his case 
that they maintained any notes or that he examined their notes, if there wc r c any. The 
material" facts required to be stated are those facts which can be considered as materials 
supporting the allegations made. In other words they must be such facts as to afford 
a basis for the allegations made in thc petition. The facts stated in paragraphs 13 
and 14 of the election petition and in Schedule ‘ E ’ are mere allegations and are not 
material facts supporting those allegations. This Court in insisting that the election 
petitioner should state in the petition the material facts was referring to a point of 
substance and not of mere form. Unfortunately the trial Court has mistaken the 
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form for the substance. The material facts disclosed by the petitioner must afford an 
adequate basis for the allegations made. 

The learned Trial Judge while deciding the point in issue overlooked certain 
important circumstances. The election petition is silent as regards certain important 
aspects. This omission has bearing on the point to be decided. The allegation that 
the returning officer did not permit the appellant more than on counting agent for 
each counting table is an extremely vague allegation. It is not the election petitioner’s 
case that the congress nominee had appointed more than one counting agent for any 
counting table but the returning officer did not accept their appointment. Under 
section 47 of the Representation of People Act, 1951, a contesting candidate or his 
election agent may appoint in the prescribed manner one or more persons ' but not 
exceeding such number as may be prescribed by the rules, to be present as his count- 
ing agent or agents at the counting of votes and when an}' such appointment is made 
notice of the appointment shall be given in the prescribed manner to the returning 
officer. Rules framed under that Act prescribe the number of counting agents that a 
candidate may appoint. The form of the notice required to be given under section 47 
of the Act is given in the rules. The appointment of the counting agents is to be 
made in the prescribed form in duplicate, one copy of which is to be forwarded to 
the returning officer while the other copy should be made over to the counting agent. 
Rules also provide that no counting agent shall be admitted into the place fixed for 
counting unless he has delivered to the returning officer the second copy of the instru- 
ment of his appointment after duly completing and signing the declaration contained 
therein. The petitioner did not state in the election petition that any of the counting 
agents appointed by the congress candidate or his election agent in accordance with 
the rules had been refused admission to the place of counting. Hence the allegation 
that the returning officer did not permit enough number of counting agents to be 
appointed is not supported by any statement of facts necessary to be stated. In 
other words the material facts relating to the allegations made have not been stated. 


Now coming to the rejection of the votes polled in favour of the congress 
nominee, under the rules before a vote is rejected the agents of the candidates must 
be permitted to examine the concerned ballot paper. Therefore it was quite easy for 
them to note down the serial number of the concerned ballot papers. The election 
petition is silent as to the inspection of the ballot papers or whether the counting 
agents had noted down the serial numbers of those ballot papers or whether those 
agents raised any objection relating to the validity of those ballot papers ; if so who 
those agents are and what are the serial humbersof the ballot papers to which each 
one of them advanced their objections. These again arc the material facts required 
to be stated. 

As seen earlier the allegations made in the election petition are purported to 
have been founded on the informations given by others. No one takes direct res- 
ponsibility for those allegations. No oral evidence was given in support of them, 
not even affidavits were filed in support of the allegations. _ The scrutiny of ballot 
papers was sought on the basis of assertions which "were neither accompanied by a 
statement of material facts nor supported by any evidence. 

The trial Court correctly came to the conclusion that before an order of ins- 
pection of the ballot papers can be made it must be prinia facie satisfied that in 
order to decide the dispute and to do complete justice between the parties, inspection 
of the ballot papers is necessary. It did say that it was so satisfied but it gave no 
reasons whatsoever as to how it came to be satisfied. A judge can be satisfied only 
on the basis of proof and not on the basis of mere allegations. There is absolutely 
no proof in this case to support the allegations on the basis of which the scrutiny 
of the ballot papers was prayed for. The trial Court did not mention in its order 
even a single reason in support of its satisfaction as to the need for inspecting the 
ballot papers. Every judicial order must be based on reasons and those reasons 
must be disclosed in the order itself. Unfortunately the learned Trial Judge had over- 
looked the importance to be attached to the secrecy of the ballot papers. 
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We have earlier referred to the principles enunciated by this Court to be followed 
before ordering the scrutiny of ballot papers. The legal position in England is 
the same as in this country. In fact our election law is patterned on the basis of the 
English Election Law. In Halsbury’s Laws of England (Volume 14 at page 310, 
paragraph 559), it is observed : 

“ The usual practice is for an application for a recount to be made by summons 
to a judge on the rota for the trial of parliamentary election petitions before 
the trial on an affidavit showing the grounds on which the application is bastd. A 
recount is not granted as of right, but on evidence of good grounds for be living 
that there has been a mistake on the part of the returning officer.” 

In Rogers on E'ections (Vo 1 ,. II at p. 1 99), it is observed that an application 
for recount should be made by summons supported by affidavits showing grounds. 
Fraser in his Law of Parliamentary Elections and Election Petitions observes at page 
222 : 

“ A strong case must be made oh affidavit before an order can be obtained for 
inspection of ballot papers or counterfoils.” . 

Even before the Representation of the People Act, 1951, was enacted the law in this 
country relating to inspection of ballot papers was as stated earlier. The election 
tribunals in this country have refused to permit the scrutiny of ballot papers unless 
there was prima facie evidence in support of the allegations made in the election 
petition — see Tanjore, N.M.R ., 1 Punjab North Case,- Kamal Mohammadan Constiu- 
ency Case, 3 Kama! (South) General Constituency Case A Chiiigleput Case 5 see also 
R. Swaminath's case, 5 Seshaiah v. Koti Reddi 7 and Lakshumanayya v. Rajatn Aiyar 6 . 

For the reasons mentioned abovewe allow this appeal and set aside the order 
made by the learned trial j'udge. He will now proceed with the trial of the case in 
accordance with law. The 1st respondent, the election petitioner shall pay the costs 
of the appellant in this appeal. 

V.K. Appeal allowed • 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — M. Hidayatullah, Chief Justice and G.K. Mitter, J. 

Mst. Ayesha Bibi ... Appellant* 

v. 

The Commissioner of Wakf, West Bengal and others ... Respondents. 

Bengal Wakf Act (XIII of 1934), section TO (I) and (4) — Scope of— Notice to Commis- 
sioner, if necessary even where the Commissioner is a party to the suit — Applica- 
tion for declaring a decree void — Limitation for — Computation — Notice — What 
amounts to. 

Wakfs Act ( XXIX of 1954), section 57 (1) and (3)— Scope. 

Under the Bengal Wakfs Act the Commissioner has a definite duty to perform 
in all suits in which the interests of the wakf are involved. Where the Commis- 
sioner was made a party to a suit praying for a declaration that a wakf was invalid, 
inoperative and void, and he contested the suit, it is clear he had notice of the suit. 
The fact that subsequently the Commissioner was given up as a party and he agreed 
that his name may be struck off as a defendantand the suit was compromised and a 
decree of declaration that the wakf was invalid and void was passed, does not mean 
that the Commissioner had no notice of the suit or decree. 

It is no doubt true that sub-section (I) of section 70 of the Act requires that in 
every suit or proceedings in respect of any wakf property the Court shall issue a 
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notice to the Commissioner. But where the Commissioner is a party defendant in 
the suit and he has actually appeared in the suit, it is equivalent to a notice under 
section 70 (I) of the Act. While it is true that the mere fact that the Commissioner 
had private knowledge in some capacity or other of the proceedings is not enough 
to constitute notice under section 70 (1), where he has been made a party to the 
suit and he had knowledge of its compromise, there is no need to give another 
special notice under the section. 

State Wakf Board, Madras v. Abdul Azeez Sahib and others, (1967) 1 MX X 
190 : A.I.R. 1968 Mad. 79, Explained. 

Mtizafar Ahmed v. Indra Kumar Das and others, (194 3) 77 Cal. L ,J. 1 59, Dissented 
and doubted. 

The Commissioner of Wakfs, Bengal v. Shahbzada Mohammed Zahangir Shah, 
(1942) 46 C.W.N. 157, followed. 

Section 70 (1) enables the Commissioner to have a decree declared void only 
if he had no notice of the proceedings and he had no prior knowledge of the suit. 
Where the Commissioner had knowledge of the suit he cannot claim a second 
knowledge as the start of limitation. The notice contemplated under section 70 
_ (1) may be given better by a letter from the Court or by way of sendee of summons 
where he was a party to the suit. The fact that he was later struck off from the 
suit to which course he did not object and the suit was decreed thereafter cannot 
entitle the Commissioner to file an application under sub-section (4) to set aside 
the decree that he had no notice of the compromise petition. 

Appeal by Special Iwave from the Judgment and Order dated the 20th Avgust, 
1964, of the Calcutta High Court in Civil Rule No. 1715 of 1961. 

D.N. Mukherjee, Advocate, for Appellant. 

B.C. Mitter and S.C. Majumder, Advocates, for Respondent No. I. 

The Judgment of the Court was delivered by 

HidayaUillah. C. J . — -This is an appeal by Special Leave from the judgment and 
order of the High Court of Calcutta, 20th August, 1964, in an application under 
section 1 1 5 of the Code of Civil Procedure, reversing the judgment of the Subordinate 
Judge, Howrah. The facts are as follows : 

One Haji Abdul Karim, grandfather of respondents 2 to 4 executed a Wakf- 
al-al-aulad on 30th March, 1917.. He constituted himself as the first Mutwali and 
named his two sons and widow as Mutwalis after his own death. The Wakf provided 
for the benefit of the family and after the extinction of all the family a scheme for 
feeding the poor. On 14th February, 1956, the present appellant Avcsha Bibi 
filed a suit claiming 1/1 6th of the property as a sharer after the death of her husband 
Abdul Hamid. This claim was made against respondents 2 to 4 who were the 
Mutwalis. Ayesha Bibi joined the - Commissioner of Wakfs, West Bengal as a 
defendant to the suit. The suit was filed in the Court of Munsif, Howarah and reliefs 
claimed were a declaration that the Wakf was invalid, inoperative and void and that 
Its enrolment in the Wakf Office was wrongly done and was of no avail. She also 
asked for a permanent injunction restraining the Commissioner of West Bengal 
and other respondents from interfering with the possession of the property'. The 
Commissioner of Wakfs appeared in answer to the notice of the suit and filed a 
written-statement on 4th April, 1956. He contended that the properties were govern- 
ed by the Wakf which was valid and also that he was entitled to a notice under 
section SO of the Code of Civil Procedure before the suit was filed. He stated that 
although he was entitled to a notice under section 70 (1) of the Bengal Wakfs Act, 
1934, it was not necessary to add him as a defendant and he denied collusion 
between himself and the other defendants. He observed that the other defen- 
dants were interested in secularising the wakf property for their own selfish ends. 

On 15th November, 1957, an application for amendment of the relief against the 
Wakf Commissioner was made to which the Wakfs Commissioner objected. In 
his objections, he stated that the suit was of a collusive nature as was apparent from 



359 


I] MST. ayesha bibi V. comwr. of wakf, w.b. ( EidayaiuUah , C.J. ). 

thenature of the pleadings of the plaintiff and defendants other than himself. The 
petition, however, was allowed. No action was taken by the Commissioner to get 
that order set aside. On 15th May, 1958 the parties to the suit, other than the Com- 
missioner, filed an application of compromise and 22nd May, 1958, was fixed for 
decision. On the same day an application for striking off the name of the Commis- 
sioner from the array of the defendants was made. This was heard in the presence 
of the Counsel for the Commissioner and he did not object to the name being struck 
off. As a result the name of the Commissioner was struck off as a defendant. The 
suit was also decreed the same day on compromise declaring the Wakf to be invalid 
and void and granting a perpetual injunction. 

On 20th June, 1958, the Commissioner made an application under section 70 (4) 
of the Act for a declaration that the decree was void as no notice was given to him 
under section 70 (1) of the Act. The appellant objected but on 20th April, 1960, the 
Munsif allowed the application and declared the decree to be void. The Commis- 
sioner appealed to the Court of the Subordinate Judge, Howrah and the appeal was 
allowed. It was held that the application under section 70 (4) w r as incompetent as 
the Commissioner was present in the suit and the compromise decree was passed 
with the knowledge of the Commissioner and there was no need for a fresh notice to 
him under section 70 (1) of the Act. The Commissioner then filed a revision under 
section 115, Civil Procedure Code, and a learned Single Judge of the High Court by 
order, now under appeal, reversed the decision of the Subordinate Judge and restored 
the decree of the Munsif. The order is challenged in this appeal. 

Before w'e consider the question whether the Commissioner’s application under 
section 70 (4) was proper it is necessary to examine the scheme of the Wakf Act. The 
Act was passed to make provision for proper administration of Wakf properties in 
B ingal. It applies to all wakfs whether created before or after the commencement of 
the Act, any property of which is situated in Bengal. By Chapter U a Wakf Board 
is constituted and a whole-time Officer called the Commissioner of Wakfs is appointed. 
Chapter HI lays down the functions of the Board and the Commissioner and one of 
the functions under section 34 is the protection of Wakfs-al-al-aulad. Chapter IV deals 
with the enrolment of the Wakfs for w r hich purpose a register of Wakfs is maintained. 
Under section 45 the Commissiner has the power to enroll wakfs and also to amend 
the register from time to time. Under section 46-A the decision of the Commissioner 
is final subject to a decision of a competent Court. Chapter V deals with wakf 
accounts and Chapter VI with statements of Wakfs-al-al-aulad. Chapter VH creates 
a bar to transfer of immovable property of wakfs. Chapter VHi lays down the duties 
of Mutwalis with other ancillary matters. Chapter IX deals wit h finance and Chapter 
X deals with judicial proceedings. Chapters XT, XH and XIII deal with amendment 
and appeals, rule-making power of the Provincial Government and power of the 
Board to make bylaws and include some miscellaneous provisions. 

We are concerned in this case with Chapter X which deals with judicial pro- 
ceedings. Section 69 in this Chapter provides as follow’s : 

“69. Bar to compromise of suit or proceeding without sanction of Court. 
No suit or proceeding by or against a Mutwali as such in any Court shall be 
compromised without the sanction of the trying Court.” 

Section 70 then provides : 

“ 70. Notice of suits, etc., be given to the Commissioner. 

(1) In every suit or proceeding in respect of any wakf property or of a mutwali 
as such except a suit or proceeding for the recovery of rent by or on behalf of the 
mutwali the Court shall issue notice to the Commissioner at the cost of the party 
instituting such suit or proceeding. 

(2) Before any wakf property is notified for sale in execution of a decree, 
notice shall be given by the Court to the Commissioner. 

(3) Before any wakf property is notified for sale for the recovery of any 
revenue, cess, rates or takes due to the Crown or tp local authority notice shall be 
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given the Commissioner by the Court, Collector or other person under whose 
order the sale is notified. 

(4) In the absence of a notice under sub-section (1) any decree or order passed 
in the suit or proceeding shall be declared void, if the Commissioner, within one 
month of his coming to know of such suit or proceeding, applies to the Court in 
this behalf. 

(5) In the absence of a notice under sub-section (2) or sub-section (3) the sale 
shall be declared void, if the Commissioner within one month of his coming to 
know of the sale, applies in this behalf to the Court, or other authority under 
whose order the sale was held.” 

Section 71 enables the Commissioner to join as a party in any litigation on his 
own application and to conduct or defend certain suits or proceedings on behalf of 
or in the interest of the wakf. 

It will be noticed from the analysis of the Act that the Commissioner has a 
definite duty to perform in all suits in which the interests of the wakf are involved. Sub- 
section (1) of section 70 requires that in every suit or proceedings in respect of any 
wakf property the Court shall issue a notice to the Commissioner. This was done 
here because the Commissioner was a parly and a s umm ons had gone to him from 
the Court. It is contended before us that this was a not notice but only a summons 
but we think that nothing much turns upon the distinction. The Commissioner 
had notice of the proceedings. He appeared in the case, defended the wakf, charac- 
terised the suit as collusive and he was fully cognizant of all that was happening in 
the suit. The learned Judge in the High Court also held that there was no need to 
give the Commissioner another notice under sub-section (1) because the Commis- 
sioner had already notice of the suit. 

The question, therefore, is whether in the absence of a notice under sub-section 
(1) the decree could be declared to be void. Here the argument of the Commis- 
sioner in the High Court was that he had been removed from the any of the defen- 
dants and that he was, therefore, entitled to a special notice of the petition of 
compromise in the case. It is to bo noticed that section 70 speaks of several 
special notices, such as, in sub-section (2) before any wakf property is notified for 
sale in execution of a decree, or in sub-section (3) before any wakf property is notified 
for sale for the recovery of any revenue, cess, rates or taxes, but it does not 
provide for any special notice of a petition for compromise of a suit except the first 
notice that a suit had been filed in the Court. It is significant that in section 69 
although compromise cannot be made without the sanction of the trying Court, 
there is no mention of any special notice to the Commissioner. It follows, there- 
fore, that the Commissioner was entitled to a notice of the suit. That may be by 
a letter from the Court giving him this notice, or, if he was made a parts', by a sum- 
mons to attend the Court In the present case the second course was followed and 
a copy of the plaint must have accompanied the summons and in our opinion this 
was sufficient compliance with the provisions of the first sub-section of section 70. 

It is to be recalled that the Commissioner did appear, filed a written-statement, con- 
tested the suit and also described it as a collusive action between the plaintiff and 
the other defendants. It is, however, surprising that when an application was made 
for striking off his name from the array of the defendants the Commissioner agreed 
to such course. This meant that in spite of notice to him of the collusive nature of 
the suit he was content to remain outside the suit and to give up all his pleas about the 
wakf and the collusive nature of the suit. Haring so acted it seems difficult to think 
that the decree could be declared void simply because the Commissioner had no 
special notice of the compromise. No special notice of compromise petition is 
required to be issued under the Act. He had notice of whole of the suit and of the 
claim made by the plaintiff in the case. He was afforded an opportunity to resist 
the suit and, in fact, resisted it but later gave up the’ fight and agreed to go out of 
the suit. In these circumstances, it will be wrong to hold that the decree was void 
because the Commissioner was not given 3 notice of the compromise petition- 
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■n ar d Mr Sherfuddin was also for som state Wakf Board and it was held 

of ta* 1954 (XXIX of 

that there was notice as required by section t J 
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“ In every suit or P^^fS^^Tthe cos! of the party instituting such suit 
Court shall issue notice to the board 
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On the other hand, in The Commissioner of Waifs, Bengal v. Shahbzaia 
Mohammed Zahangir Shah 1 , it was held that although a Commissioner was entitled 
to a notice of a suit, under section 70 of the Wahf Act, but if he actually .con- 
tested the suit as a party-defendant, he could he treated as an intervener under 
section 71, even if no notice was given to him and that the suit was not vitiated. This 
case supports the proposition that joining the Commissioner as a party and his 
actual appearance in the suit stand equal to a notice under -section 70 (1). 

None of the cases really supports the proposition now contended for before us. 
The language of the fourth sub-section of section 70 is quite clear that the Commis- 
sioner must not have knowledge previously of the suit. Where the Com- 
missioner has knowledge of the suit he cannot claim a second knowledge as the start 
of limitation. In other words, his presence as a party in the suit after summons to 
him must be treated as a notice to him under the first sub-section of section 70. The 
decision of the Subordinate Judge was thus correct and was wrongly reversed. 

The Commissioner attempted to raise the qutestion of a notice under section 80 
of the Code of Civil Procedure but that question could only arise in the original suit 
and- not in these proceedings. In the result the judgment under appeal must be set 
aside and that of the Subordinate Judge, Howrah restored with casts against the 
Commissioner. Y/c regret this result and only hope that some way will be found out 
of the difficulty created by the foolish action of the Commissioner in leaving the field 
clear for the compromise of the suit. 

R. M. • Order accordingly . 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present J. C. Shah and G. K . Mitter, JJ. 

Maganti Subrahmanyam (dead) by his legal representatives ... Appellant,* 
v. 

The State of Andhra Pradesh ... Respondent. 

Andhra Pradesh {Andhra Area) Estates Communal Forest and Ptivate Lands (Prohibi- 
tion of Alienation) Act (1947) and Madras Estates ( Abolition and Conversion 
into Ryotwari) Act (XXVI of 194S)—Eff ;ct— Later enactment, if repeals the 
earlier one — Section 2 (b) and section 4 (1) and (3) — Forest land, — Meaning of. 

It is no doubt true that the Preamble to the Andhra Pradesh (Andhra Arca> 
Estates Communal Forest and Private Lands (Prohibition of Alienation) Act* 
1947, shows that it was enacted to prevent indiscriminate alienation of communal 
forest and private lands pending enactment of legislation for acquiring the in- 
terests of landholders in such estates and introducing ryotwari settlement therein. 
No fived duration of the Act was specified and it is impossible to hold that merely 
because of the preamble the Act is only a temporary Act. The enactment of the 
later Act,the Madras Estates (Abolition and Conversion into Ryotwari) Act, 1948 
cannot be considered as repealing the earlier Act merely because the later Act has 
the effect of repealing pennanancy settlements in the State and the acquisition of 
the interests o F landholders in permanently settled and certain other estates. 

The definition of ‘forest land 5 in section 2 (b) of the Act is an inclusive one and 
it does not mean that before a piece of land could be said to be forest land there 
would have to be a notification by the Government under the Act. The District 
Judge is the competent authority under section 4 of the Act to determine disputes 
as to the nature of the land. 

Appeal by Special Leave from the Judgment and Order dated the 24th March, 

1965 of the Andhra Pradesh High Court in Civil Revision Petition No. 966 of 1962. 


* C.A. No. 614 of 1966. 


I. (M2) 46 C.W.K. 157. 


I7th April, 1959- 
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A V V. Nair, Advocate, for Appellant. 

P. Ram Reddy, Senior Advocate (B. Parthasaralhy, Advocate, with h«), 

Respondent. . 

The Judgment of the Court was delivered by . . p , , order 

Miner, A— This appeal by Special ^ ReSsbn°^Stions arising out of 
of the High Court of Madras disposing ofthreeR the Andhra Pradesh (Andhra 
O.P. No. 95 of 1948 filed under sertion 4 (3) and . of Alienation) Act, 

Area) Estates Communal Forest and Private Lands (won 

1947 (hereinafter called the Act). alleee d 

The central question in t J is |? peal herd^become^oid and inoperative 

to be forest lands made by the 6t ^"Xldent who was a big landholder granted 
under section 4 of the Act. The said P of ] and on 9th November. 1944. 

a patta to his wife, 7th respondent, . ' |] ant j n respect of Ac. 90-00 of ^nd 
Another patta was similarly granted to the *PP“ ondc J No . 6 granted a third 
on 25th November, 1944 On the same day. i A ct came into force on 25th 

patta for Ac. 200-00 of land to respondents 2 tc O An Nq _ 95 of 1948 was filed 
October, 1947. On 15th October, 1948 J. a dec laration that the alienations 
in the District Court of Eluru by two * f °^ s . Thereafter the said petition 
were void and did not confer any ngh heins directed against respondents 1 to 

was split into two parts, O.P. No. 95 oH 948 bemg dirca « The petitions 

while O.P. No.95-(n)ofl948 7^f s SSeSd 18 th July, 1950 holding that 
were disposed of by an order of the district Juag al ; enat! ons were void and 

lands co^red by the pattas were forest landsand aU tn ^ ^ of Madras by 
inoperative. A Civil Revision Petition ^ District Judge. This was numbered as 
respondents 1 to 5 against the ° rder ” 7 cj cd a Miscellaneous .. 

C.R.P. No. 22 of 1951. Respondent No. 7 SI d datcd 6th August, ] 962 both the 
of 1950 in the High Court of Madras. By o ^ Madras H ; gh Court. i This order 
petitions were dismissed by a single Jud^t, j d by respondents 1 to (N • 

-- ' :J ~ H a Letters Patent App^ w * had n q right to mam 


petitions were dismissen oy a Ar ._„ a i filed by responuo-u« 

was however set aside in a Letters Pate P.-" cr; as ryots had no right 

261 of 1952) wherein it was held that the Pg l ^ ould be given to the State to get 
tain the petition but reasonable opportun y _ thereafter got itself tran-P- 

* Z .. -—n-w— The State Government n was not mam- 


uuu me peuuuu out ~rr ^..-rn-ment tnereanei gyv * v “ — , ‘ 

transposed as the petitioner. The State held that the petition was n t 

as the petitioner. The District Court howoserheld ^ passin g 0 f a subsequent 

tainabb by reason of the repeal of the 7 (Abolition and Corn ers 
Ad (XXVI of 1948) styled the Madras s Estates ^ of 19 48 Against this the 
Ryotwari) Act, 1948, hereinafter referred to a tn ^ Colirt D f Andhra Prade, 
State Government filed a Revision Pe 1 1 that the dismissal of the p d 

numbering 1555 of 1955. The High Court hcW, i that the petition should be disposed 
the ground of repeal of the Act was improp <- Judge. By } 

nf rtn tTif* morife n nrT Tffmittfd tllS Hl&tXCr , * 



30th November, 1960 the District Judge allow forest lanu* “n- “w- the 

tions of the respondent but holding tha ^ civil Revision Pe 1 on 

thereof were void The appellant and often > Wcm ^ ^unssed by a common 
High Court of Andhra Pradesh which dMPj" ^ 
judgment dated 24th August, 1965. Hen aOT ellant were: (1) The 

The points urged before us by ^^l^SforesUands and the operation thereof 
Ad applied only to lands which were admi ^ there was a dispute as t lcmcnt 

could not be extended to lands m respect cQU j d on iy be decided by afld all 

thereof. It was argued that any such disp Act was a temporary a rrotifi- 

Officer and not by the District Judge. j» Th c r £, eal of the Ad j and (3) Anotm 

proceedings thereunder came to an end , j and as forest land was c. 

cation by the State Government describing the ian 

pre-requisites to the application of the • Q f communal, forest and 

. The purpose of.hu Act was to AffiS 

private lands in estates in the Province - ; na t e alienation of commum- , 
shows that it was enaded to prevent m 
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and private lands in estates in tlie Province of Madras pending the enactment of 
legislation for acquiring the interests of landholders in such estates'and introducing 
ryotwari settlemdit therein. No fixed duration of the Act was specified and it is 
impossible to hold that merely because of the above preamble the Act became a 
temporary Act., the definition of ‘ forest land’ is given in section 2 (b) of the Act 
reading : 

“ ‘Forest land’ includes any waste land containing trees and shrubs pasture land 
and other class of land declared by the State Government to he forest land by 
notification in the Fort Samy. George Gazette ; ” 

Sub-section (1) of section 3 prohibited landholders from selling, mortgaging, consor- 
ting into ryoti land, leasing or otherwise assigning or alienating any communal or 
forest land in an estate without the previous sanction of the District Collector, on or 
after the date on which the Ordinance which preceded the Act came into force, 
namely, the 27th June. 1947. Section 4 (1) provided that : 

“ Any transaction of the nature prohibited by section 3 which took place, in 
the case of any communal orforest land, on or after the 31st day of October, 1939 
.... shall be void and inoperative and shall not confer or take away, or be 
deemed to have conferred or taken away, any right whatever on or from any 
party to the transaction : 

* * * * *’» 


This sub-section had a proviso with several clauses. Our attention was drawn to 
clauses (hi), (iv) and (v) of the proviso out in our opinion one of these provisos was 
applicable to the facts of the case so as to exclude the operation of sub-section 1 
of section 4 Under sub-section (3) of section 4. 

“ If any dispute arises as to the validity of the claim of any person to any land 
under clauses (/) to (v) of the proviso to sub-section (1), it shall be open to such 
person or to any other persons interested in the transaction or to the State Govern- 
ment to apply to the District Judge of the district in which the land is situated, 
for a decision as to the validity of such claim.” 

Under sub-section (4) the District Judge to whom such application is made was to 
decide whether the claim to the land was valid or not after giving notice to all persons 
concerned and where the application was not made by the State Government, to the 
Government itself, and his decision svas to be final. Madras Act (XXVI of 194 8) 
was passed on 19th April, 1949 being an Act to provide for the repeal of the Per- 
manent Settlement, the acquisition of the rights of landholders in permanently settled 
and certain other estates in the Province of Madras, and the introduction of ryotwari 
settlement in such estates. Apparently because of the preamble to the Act it was 
contended that with the enactment of the repeal of the Permanent Settlement by 
the Act of 1948 which also provided for the acquisition of the rights of landholders 
in permanently settled estates, the Act stood repealed. We fail to see how because 
of the preamble to the Act it can be said that it stood repealed by the enactment of 
the later Act unless there were express words to that effect or unless there was neces- 
sary implication. It does not stand to reason to hold that the alienation of large 
blocks of land which were rendered void under the Act became good by reason of 
the passing of the later Act. Our attention was drawn to section 63 of the later 
Ac which provided that : 

“ If any question arises whether any land in an estate is a forest or is situated 
in a forest, or as to the limits of a forest, it shall be determined by the Settlement 
Officer, subject to an appeal to the Director within such time as may be prescribed 
and also to revision by the Board of Revenue.” 

In terms the section svas only prospectiveand it did not seek to impeach any transac- 
tion which was effected before the Act and was not applicable to transactions anterior 
to the Act. In our opinion section 56 (1) of the later Act to which our attention 
was drawn by the learned Counsel does not fall for consideration in this case and 
the disputes covered by that section do not embrace the question before us. 
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Madras General Clauses Act (I of 1891), deals with the effect of repeals of 
statutes. Section 8 sub-section (f) thereof provides that : 

“ Where any Act, to which this Chapter applies, repeals any other enactment, 
then the repeal shall not — 

(a) to (c) * * * 

(/) affect any investigation, legal proceeding or remedy in respect of any such 
right, privilege, obligation, liability, fine, penalty, forfeiture or punishment as 
aforesaid; and any such investigation, legal proceeding or remedy may be institut- 
ed, continued or enforced, and any such fine, penalty, forfeiture or punishment 
may be imposed, as if the repealing Act had not been passed.” 

This shows that even if there was a repeal any investigation started before the repeal 
would have to be continued and legal proceedings under the Act could be prosecuted 
as if the repealing Act had not been passed. 

There is also no force in the contention that unless there was a notification 
under section 2 (b) of the Act declaring a particular land to be forest land, the appli- 
cability of the Act would be excluded. The definition of ‘ forest land’ in that section 
is an inclusive one and shows that ‘ forest land’ would include not only waste land 
containing trees, shrubs and pasture lands but also any other class of lands declared 
by Government to be forest land. This does not mean that before a piece of land 
could be said to be forest land there would have to be a notification by the Govern- 
ment under the Act. 

Lastly, Counsel ontended that sub-section (1) of section 20 of the later Act as 
originally enacted applies to forest lands and therefore the later Act became appli- 
cable thereto. The original section was however substituted, for another by section 9 
of the Madras Estates (Abolition and Conversion into Ryotwari) (Amendment) 
Act, 1956 which was to be deemed to have come into force on 19th April, 1949, being 
the date on which the Act of 1948 originally came into force. The section as it now 
stands did not confer any jurisdiction on the Settlement Officer to determine any 
question as to whether any land was forest land within the meaning of the Act and 
consequently the adjudication by the District Judge under sub-section (4) of section 4 
was quite competent. Accordingly we dismiss the appeal, but do not think it neces- 
sary to make any order for costs relating thereto. 

R-M. Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Original Jurisdiction.) 

Present : — M. Hro ayatollah Chief Justice., J. C. Shah, V. Ramaswami, 
G.K. Mitter and A.N. Grover, JJ. 

A.V.S. Narasimha Rao and others ... Appellants * 

v. 

State of Andhra Pradesh and another ... Respondents. 

Andhra Pradesh Non-Gazetted Officers’ Association, and others... Interveners. 

Public Employment {Requirement as to Residence ) Act {XLW of 1957), section 3 

and Andhra Pradesh Public Employment {Requirement as to Residence ) Rules 

(1959), rule 3 — Validity of 
Constitution of India (1950), Article 16— Scope. 

Interpretation of Statutes — Provision as exception to general nde — Construction. 

Section 3 of the Public Employment (Requirement as to Residence) Act. 1957, 
in so far as it relates to Telangana and rule 3 of the Andhra Pradesh Public 
Employment (Requirement as to Residence) Rules, 1959 are ultra sires the Constitu- 
tion of India. 

Under Article 16 of the Constitution, by the first clause equality ot opportunity 
in employment or appointment to an office is guaranteed. By the second clause, 

* W. P. No. 65 of 1969. 


28th March, 1969. 
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there can. be no discrimination, among other things, on the ground of residence. 
An exception is however made in clause (3) to cover cases where local sentiments 
have to be respected or to prevent an inroad from more advanced States into less 
developed States. Parliament is entitled to make law prescribing, in regard to a 
class or classes of employment, residence within a State or Union territory prior to 
such employment or appointment. But that clause refers to residence within the 
State in the sense of the whole State as the venue for residential qualification and 
not residence in districts, taluks, cities, towns or villages within the State. The 
words ‘ any requirement’ in the clause cannot be read as to warrant something 
which could have been said more specifically. These words bear upon the kind 
of residence or its duration rather than its location within the State. 

Clause (3) of Article 16 which is in the nature ol an exception to the general 
rule-making every office or employment open and available to every citizen and 
offices or employment in one part of India open to citizens in all other parts of 
India. As such it should be construed in a narrow and strict manner and not in a 
wide and liberal way. 

Petition under Article 32 of the Constitution of India for enforcement ol the 
Fundamental Rights. 

S.V. Gupte , Senior Advocate, (P.A. Choudhury and K. Rajendra Chaadlnm, 
Advocates with him), for Petitioners. 

M.C. Setalvad, Senior Advocate, and P. Ratnachandra Raa, Advocate-General 
for the State of Andhra Pradesh, (A. Raghttvir, Government Pleader, Andhra Pradesh 
High Court and A.V. Rangam, Advocate with them), for Respondent No. 1. 

M. C. Setalvad, Senior Advocate, (R.N. Sachthey, Advocate with him), for 
Respondent No. 2. 

R-V- Pillai, H.S. Gururaj Rao and Subodh Markandeya, Advocates for Respon- 
dents Nos. 3 to 45. 

Sardar Ali Khan and P.N. Duda, Advocates, and J.B. Dadachanji, Advocate 
of Mis, J.B. Dadachanji and Co., for Respondent No. 46. 

P.A. Chaudhitry, K. Rajendra Chaudhnri and C.S. Sreenivasa Rao, Advocates, 
for Interveners. 

The Judgment of the Court was delivered by 

Hidayatallah, C.J . — The petitioners are persons employed in the ministerial 
services of the Andhra Pradesh Government. All of them were working in various 
offices located in the cities of Hyderabad and Secunderabad. On 19th January, 1969, 
leaders of all political parties in the Legislature of the Andhra Pradesh State appeared 
to have met and reached the decision that to implement what are called ‘ Telengana 
Safeguards’, the following measures should be taken : 

“ All non-domicile persons, who have been appointed either directly, by pro- 
motion or by transfer to posts reserved under the Andhra Pradesh Public Employ- 
ment (Requirement as to Residence) Rules, 1959 for domiciles of Telengana region 
will bo immediately, relieved from service. The posts so rendered vacant will be 
filled by qualified candidates possessing domicile qualifications and in cases where 
such candidates are not available the posts shall be left unfilled till qualified domicile 
candidates become available. Action on the above lines will be taken immediately. 

All non-domicile employees so relieved shall be provided employment in the 
Andhra region without break in service and by creating supernumerary posts, if 
necessary.” 

The Government of Andhra Pradesh then passed on order [G.O. Ms. 36, G.A. 
(S.R.) Dept.] on 21st January, 1969, relieving before 28th February', 1969, all non- 
domicile persons appointed on or after 1st November, 1956 to certain categories of 
poets reserved for domiciles of Telengana under the Andhra Pradesh Public Employ- 
ment (Requirement as to Residence) Rules, 1959. Names of such incumbents were 
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to be shown in a pro forma and they were to be employed m the Andhr » 
out break in service by creating supernumerary posts, if necessary. P 

numerary posts were to be treated as temporary addition to the streng h 
concerned and were to be adjusted against future varancies m corTrapon P 
they arose. The action was based upon section 3 of the Pu t 

(Requirement as to Residence) Act (XLTV of 1957), which v-as an - i 

kde in pursuance of clause (3) of Article 16 of the Constitution m^gspecnal 
provision for requirement as to residence and brought into fore- on ’ Q j 

Section 3 of the Act gave the power to make Rules m respect 
employment in certain areas. It provided : 

" 3. Power to make rules in respect of certain classes of public employmnent 
certain areas, — 

(1) The Cential Government may, by notification in the Official Gazette, 
make rules prescribing, in regard to appointments o 

(a) any subordinate service or post under the State Government of Andhra 
Pradesh, or 


* 

* 


* 

* 


* 

* 


* 

* 


* 

* 


my requirement as to residence within the Telengana area or the said Union territory 
is the case may be, prior to such appointment. 

(2) In this section,- 

00 * 


* 

* 


♦ 

* 


♦ 

* 


(6) Telengana area" comprise* all the temtories specified in subsection (1) 
of section 3 of the State Reorganisation Act, . for 

Under section 4 the Rules had to be laid ^^Jj^a^e^such alterations as it 
Prerioi of not less than 30 days and Parliament co subsequent legislation 

liked. Under section 5 tbe Rules had a fife of f ^^riod is to be extended by 
the period was extended to 10 years. It is said *1959. They are called the 

another 5 years. The Rules were made on 21 st Marcn, i: e jd A RuIes 1959 . 
Andhra Pradesh Public Employment (Requirement as to Kesmen ; 

Rule 3 provides : 

“ 3. Requirement as a residence Prior to Appointment Telensana 

A person shall not be eligible for app or°to'a post under a local 
area under the State Government of Andhra RradesU or ro^ f 
authority (other than a cantonment board) m the s^id area of 

(0 be has been continuously r ^ 1 ^“^|^ r I \^e prescribed date ; and 
not less than fifteen years immediately proceeding v 

0*0 be produces before the appointment *^°^^ n ° eniCd ’ “° 

by it, a certificate of eligibihty granted un sccretariat ’ Departments and the 
Provided that m relation to pos ^ Governm ent of Andhra Pradesh 
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The petitioners were appointed between 27th December, 1956, and 4th July, 1968. 
They challenge the Act, the Rules and the proposed action as ultra vires the Constitu- 
tion. Their case is that Article 16 (3) under which the Act and the Rules purport to 
be made has been misunderstood as conferring a power to make a law prescribing 
requirement as to residence in a part of.a State. For this reason section 3 of the Act 
is challenged as ultra vires the Constitution. 

Article 16 on which the Act, the Rules and the present action are all based, 
reads : 


16. Equality of opportunity in matters of public employment. 

(1) There shall be equality of opportunity for all citizens in matters relating to 
employment or appointment to any office under the State. 

(2) No citizen shall, on grounds only of religion, race, caste, sex, descent 
place of birth, residence or any of them, be ineligible for, or discriminated against 
in respect of, any employment or office under the State. 

(3) Nothing in this article shall prevent Parliament from making, any law 
prescribing, in regard to a class or classes of employment or appointment to an 
office under the Government of, or any local or other authority within, a State 
or Union territory, any requirement as to residence within the State or Union 
territory prior to such employment or appointment. 

(4) * * * . * * 

( 5 ) * * * * *» 

The question is one of construction of this article, particularly of the first three 
clauses, to find out the ambit of the law-making power of Parliament. The first 
clause emphasises that there shall be in India equality of opportunity for all citizens 
in matters of employment or appointment to any office under the State. The word 
‘ State ’ here is to be understood in the extended sense given to it by the definition 
of that word in Article 12. The second clause then specifies a prohibition against 
discrimination only on the grounds of religion, race, sex, descent, place of birth, re- 
sidence or any of them. The intention here is to make every office or employment 
open and available to every citizen, and inter alia to make offices or employment 
in one part of India-open to citizens in all other parts of India. The third clause then 
makes an exception. This clause was amended by the Constitution (Seventh 
Amendment) Act, 1956. For the original w'ords of the clause ‘under any State speci- 
fied in the First Schedule or any local or other authority within its territory any re- 
quirement as to residence within that State the present words from ‘ under the 
Government ’ to ‘ Union territory ’ have been substituted. Nothing turns upon the 
amendment which seeks to apply the exception in the clause to Union territory 
and to remove ambiguity in language. 

The clause thus enables Parliament to make a law in a special case prescribing 
any requirement as to residence within a State or Union territory prior to appoint- 
ment, as a condition of employment in the State or Union territory. Under Article 
35 (a) this power is conferred upon Parliament but is denied to the Legislatures of the 
States, notwithstanding anything in the Constitution, and under (b) any law in force 
immediately, before the commencement of the Constitution in respect to the matter 
shall subject to the terms thereof and subject to such adaptations that may be made 
under Article 372 is to continue in force until altered or repealed or amended by 
Parliament. 

The legislative power to create residential qualification for employment is thus 
exclusively conferred on Parliament. Parliament can make any law which prescribes 
any requirement as to residence within the State or Union territory prior to employ- 
ment or appointment to an office in that State or Union territory'. Two questions 
arise here. Firstly, whether Parliament, -while prescribing the requirement, may 
prescribe the requirement of residence in a particular part of the State; and, secondly, 
whether Parliament can delegate this function by making a declaration and leaving 
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the details to be filled in by the rule making power of the Central or State Govern- 
ments. 

Mr. S. V. Gupte, for the petitioners, points out that the Constitution is speaking 
of State and Union territory. It has already made a declaration that no person shall 
be disqualified for any office in the territory of India, because of his residence in any 
particular part of India. The exception, therefore, must be viewed narrowly and 
not carried to excess by interpretation. The article speaks of residence in a State 
and means only that. If it chose to speak of residence in parts of State such as 
Districts, Taluqas, cities, towns, etc., more appropriate and specific language could 
have been used such as ‘ any requirement as to residence within that State or Union 
territory or part of that State or Union territory.’’ Having used the word State, the 
unit State is only meant and not any part thereof. Reference is made to the h'story 
of the drafting of the Article and the debates in the Constituent Assembly which 
bear out this contention. 

On the other hand, Mr. Setalvad bases his argument on two things. He con- 
tends that the power is given to Parliament to make any law and, therefore. Parlia- 
ment is supreme and can make any law on the subject as the article says. He very 
ingeniously shifts the emphasis to the words ‘any requirement’ and contends that 
the requiremmt may be as to residence in the State or any particular part of State. 

Theclaim forsupremacy of Parliament is misconceived. Parliament in this, as in 
other matters, is supreme only in so far as the Constitution makes it. Where the 
Constitution does not concede supremacy. Parliament must act within its appoin- 
ted functions and not transgress them. Whatthc Constitution says is a matter for con- 
struction ofthelanguage ofthe Constitution. Whichisthe proper construction ofthc 
two suggested ? By the first clause cqulity of opportunity in employment or appoint- 
ment to an office is guaranteed. By the second clause, there can be no discrimination, 
am eng other things, on the ground of residence. Realising, however, that some- 
time; local sentiments may be have to be respected or sometimes an inroad from 
mere advanced States into less developed States may have to be prevented and a resi- 
dential qualification may, therefore, have to be prescribed, the exception in clause (3) 
avas made. E/en so, that clause spoke of residence within the State. The claim of 
Mr. S halva d that Parliament can make a provision regarding residence in any 
particular part of a State would render the general prohibition lose all its meaning. 
The word; 'any requirement’ cannot be read to warrant something which could have 
been said more specifically. These words bear upon the kind of residence or its 
duration rather than its location within the State. We accept the argument of Mr. 
Gupta that the Constitution, as it stands, speaks of a whole State as the venue for 
residential qualification and it is impossible to think that the Constituent Assembly 
was thinking of residence in Districts, Taluqas, cities, towns or villages. The fact 
that this clause is an exception and came as an amendment must dictate that a 
narrow construction upon the exception should be placed as indeed the debates in 
the Constituent Assembly also seem to indicate. We accordingly reject the con- 
tention of Mr. Setalvad seeking to put a very wide and liberal construction upon the 
words ‘any law’ and ‘any requirement.’ These words are obviously controlled 
by the words ‘residence within the State or Union territory’ which words mean what 
they say, neither more nor less. It follows, therefore, that section 3 of the Public 
employment (Requirement as to Residence) Act, 1957, in so far as it relates to 
Telangina (and we say nothing about the other parts) and rule 3 of the Rules 
under it arc ultra vires the Constitution. 

In view of our conclusion on this point it is not necessary to express any opim’on 
whether delegation to the Central and/or State Governments to provide by rules 
for the further implementing of the law made by Parliament is valid or not. 

It was argued that the Mulki Rules existing in the former Hyderabad State must 
continue to operate by virtue of Article 35 (b) in this area. This point is not raised 
by the petitions under consideration and no expression of opinion by us is desirable. 

For the reasons given above we quash the orders passed and declare section 3 
of the Public Employment (Requirement as to Residence ) Act, 1957 as also rule 3 
s c J— 47 
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The petitions shall be allowed but there 


R.M. 

the supreme court of India. 

(Civil Appellate/Original Jurisdiction) 
Present M. Hjoayatullah, Chief Justice, J. C. Shah, 
G. K. Mitter and A. N. Grover, JJ. 

The Rt. Rev. Bishop S. K. Patro and others 


v. 

The State of Bihar and others 
S. V. Qadir and others 


and 


Petitions allowed. 

V. Ramaswami, 
.. Appellants * 

Respondents . 
Petitioners 


The State of Bihar and others ... Respondents. 

Constitution of India (1950), Article 30 — Right of minorities to establish and adminis- 
ter educational institutions of their choice — Scope — If available only to citizens 

of India. 

The guarantee of protection under Article 30 of the Constitution of India is 
not restricted to educational institutions established after the commencement of 
the Constitution. Even institutions which had been established before the Consti- 
tution and continued to be administered by minorities, either based on i clipper 
or language qualify for the protection of the right of minorities declared by Article 
30. 

In re The Kerala Education Rill, 1957, (1959) S.CJ. 321 : (1959) S.C.R. 995, 
referred. 

It is true that only persons residing in India will be competent to claim the protec- 
tion under the Article and foreigners, not resident in India, cannot claim the right 
to set up educational institutions of their choice. But that does not however mean 
that the protection may be availed of only in respect of an institution established 
before the Constitution of India by persons bora and resident is British India. 
While the protection under Article 29 may be claimed only by Indian citizens. 
Article 30 does not expressly refer to citizenship as a qualification -for the members 
of the minorities. The language of Article 30 is wide and must receive its full 
meaning and its scope cannot be cut down by considerations of Article 23 or 29 
of the Constitution. The fact that funds were obtained from the United 
Kingdom for assisting in setting up and developing a school by the minorities or 
that the management of the school was carried on by some persons who may not 
have been bom in India is not a ground for denying the protection of Article 30. 

Rev. Father W. Proost and others v. The State of Bihar and others, (1969) 1 S.CJ. 
700 ; Rev. Sidhajbhai Sabhai and others x. State of Bombay and another, (1963) 

3 S.C.R. 837, referred. 

Prior to the enactment of the Constitution there was no settled concept of 
Indian citizenship, independently of citizenship of British Empire, and such 
concepts cannot be incorporated in the interpretation of Article 30. 

Appeal from the Judgment and Order, dated the 10th September, 1968 of the 
Patna High Court in Civil Writ Jurisdiction Case No. 503 of 1967 and Petition 
under Article 32 of the Constitution of India for enforcement of the Fundamental 
Rights. 

M. C. Setalvad, Senior Advocate (R. Gopalakrishnan, Advocate, with him), for 
Appellants (In C. A. No. 23 46 of 1968). 

R. Gopalakrishnan, Advocate, for Petitioners (In W. P. Nos. 430 and 431 of 
1968). 

D. Goburdhun, Advocate, for Respondents (In C. A. No. 2346 of 1968). 


'CA.No 2346 and oft96Sand 
W.P. Hos. 430 and 431 of 1S68. 


2nd April, 1965. 
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B. P. Jha, Advocate, for Respondents (In W. Ps. Nos. 430 and 431 of 1968). 

The Judgment of the Court was delivered by 

Shah, J . — A primary school started in 1854 at Bhagalpur was later converted 
into a Higher Secondary School. 

The Legislature of the State of Bihar enacted the Bihar High Schools (Control 
and Regulation of Administration) Act XUI of 1960 which by section 8 invested 
the State Government with power to frame rules. Section 8 (I) provides : 

“ The State Government may, after previous publication and subject to the 
provisions of Articles 29, 30 and 337 of the Constitution of India, make rules 
not inconsistent with this Act for carrying out the purposes of this Act.” 

In 1964 rules wore framed under the Act by the State Government of Bihar, 
Rule 41 provides : 

“ These rules shall not apply to the schools established and administered by 
the minorities whether based on religion or language.” 

By order dated 4th September, 1963, the President of the Board of Secondary 
Education approved the election of Bishop Parmar as President and Rev. Chest 
as Secretary of the Church Missionary Society Higher Secondary School. This 
order was set aside by the Secretary to the Government, Education Department, by 
order dated 22nd May, 1967. On 21st June, 1967, the Regional Deputy Director 
of Education, Bhagalpur, addressed a letter to the Secretary, Church Missionary 
Society School, Bhagalpur, inviting his attention to the order dated 22nd May, 1967, 
and requested him to take steps to constitute a Managing Committee of the School 
“ in accordance with that order.” 

A petition was then filed in the High Court of Patna by four petitioners (who 
are appellants in Appeal No. 2346 of 1968) for a WTit quashing the order 22nd May, 
1967, and for an order restraining the respondents — the State of Bihar, the Secretary 
to the Government of Bihar, Department of Education and the educational authori- 
ties of the State — from interfering with the right of the petitioners to control, 
administer and manage the affairs of the School. The High Court of Patna dismissed 
the petition. The High Court held that the primary School at Bhagalpur was 
established by the Church Missonary Society of London ; that the School had 
developed into the present Church Missionary Society Higher Secondary School ; 
and that the School was administered in recent times by the Church Missionary 
Society of the Bhagalpur Diocese ; and that the School not being an education 
institution established by a minority, protection was not afforded thereto by Article 
30 of the Constitution. Against the order dismissing the petition, Civil Appeal 
No. 2346 of 1968 has been filed in this Court. 

Two other petitions are filed in this Court claiming relief on the footing that by 
the order dated 22nd May, 1967, of the Government of Bihar the fundamental light 
of the Christian minority to maintain an educational institution of its choice and 
guaranteed by Article 30 (1) is infrigned. Writ Petition No. 430 of 1 968 is filed by 
the Principal, Church Missionary Society Higher Secondary School, Bhagalpur, the 
Secretary, Bihar Christian Council, Gaya, the Secretary', Santbalia Christian Council. 
Bhagalpur, and the Secretary, National Christian Council of India, Nagpur. Writ 
Petition No. 431 of 1968 has been filed by Rev. M. P. Hcmbrom, Parish Priest, 
Church Missionary Society. Bhagalpur, two of whose children are being educated 
at the School. These petitions are heard with Civil Appeal No. 2346 of 1968. 

The High Court found on a consideration of the evidence that the Church 
Missionary Society Higher Secondary School is a “ denominational institution ”, 
that t: scripture classes are held in the School and lessons on the life and teaching 
of Lord Jesus Christ are taught ” and examinations are held in the subject for all 
students, that every’ morning, before the classes begin, the prayers from the prescribed 
Church Books are offered by the students and the members of the staff, and each 
meeting of the Managing Committee of the School begins and closes with prayers 
from the “ Book of Common Prayer ”. Correctness of the finding recorded bv’ the 
High Court is not challenged before us. The finding recorded by the Hiah Court 
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that the School originally started in the year 1854 as a primary school had since 
developed into the present Church Missionary Society Higher Secondary School is 
also not challenged before us. 

The only question which falls to be determined is whether the petitioners in 
the two writ petitions and the appellants in appeal No. 2346 of 1968 are entitled to 
claim the protection of Article 30 of the Constitution on the ground that the Church 
Missionaiy Society Higher Secondary School at Bhagalpur is an educational insti- 
tution of their choice established by a minority. 

Article 30 of the Constitution by clause *1) provides : 

“ All minorities whether based on religion or language, shall have the right to 
establish and administer educational institutions of their choice.” 

’The guarantee of protection under Article 30 is not restricted to educational 
institutions established after the Constitution : institutions which had been 
established before the Constitution and continued to be administered by minorities, 
either based on religion or language quality for the protection of the right of 
minorities declared by Article 30 of the Constitution. In In re The Kerala Educa- 
tion Bill, 1957. 1 Das, C. J., observed at page 1051 : 

“ There is no reason why the benefit of Article 30 should be limited only to 
educational institutions established after the commencement of the Constitution. 
The language employed in Article 30 [1) is wide enough to cover both pre-Ccns- 
titution and post-Constitufion institutions. It must not be overlooked that 
Article 30 H) gives the minorities two rights, namely (a) to establish, and (fi) to 
administer, educational institutions of their choice. The second right clearly 
■covers pre-Constitution schools just as Article 26 covers the right Jo maintain 
pre-Constitution religious institutions.” 

It was the case of the State and the parties intervening in the writ petition before 
the High Court that the School was established by the Church Missionary' 
Society, London, which they claimed was a Corporation with an alien domicile and 
■“ such a Society was not a minority based on religion or language ” within the 
meaning of Article 30 of the Constitution. On behalf of the appellants in the appeal 
and the petitioners in the two writ petitions filed in this Court it is claimed that the 
School w r as started in 1854 by the local Christian residents of Bhagalpur. They 
concede that the Church Missionary Society of London did extend financial aid 
in the establishment of the School, but they contend that on that account, the School 
■did not cease to be an educational institution established by a religious minority in 
India. 

There is on the record important evidence about establishment in 1854 of the 
Lower Primary School at Bhagalpur. It is unfortunate that sufficient attention was 
not directed to that part of the evidence in the High Court . The “ Record Book ” 
of the Church Missionary Association at Bhagalpur which is Annexure ‘ D ’ to writ 
Petition No. 430 of 1968 furnishes evidence of vital importance having a hearing on 
the establishment of the School. It contains copies of letters written from Bhagal- 
pur and minutes of meetings held and the resolutions passed by the Local Council 
of Bhagalpur. On 1st June, 1948, Rev. Vaux informed the Calcutta Corresponding 
Committee of the Church Missionary Society by a letter that if the Calcutta Society 
were to establish a School at Champanagar, “local assistance shall not be wanting 
to the extent of L000 or 1 200 rupees a year, besides providing a school house and 
residence for the master” and that “At first, for breaking up the fallow ground and 
setting the school a going the presence of a Missionary of tact and experience may 
be necessary ”. On 26th June, 1948, Rev. Vaux by another letter informed the 
Calcutta Corresponding Committee that a special sendee was held in the Church 
on 22nd June, 1848, and thereafter on Friday 23rd June, 1848, a meeting was held 
and contributions were invited from persons present including Indian residents, that 
monthly subscriptions of Rs. 202 for the “ salary of masters” and other expenses 
were promised, and that an amount of Rs. 1,647 was donated for building the school 
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and residence for the master ; that the general impression made was so favourable 
to the cause that lie felt justified in assuring the Calcutta Committee that the local 
Committee were in a position to guarantee certain requisites for making a commence- 
ment such as payment of the salary of the School Master and Mistress and the 
building of a house for their accommodation which may afterwards be enlarged so as 
to form a suitable residence for a Mission. 

By letter dated 10th July, 1848, the Secretary, Calcutta Corresponding Committee, 
informed Rev. Vaux that they were looking out for a prominent person to commence 
missionary' operations by opening a School “which is indeed a common way of 
beginning a Mission.” In a letter dated 22nd December, 1848, written from 
Bhagalpur it was stated : 

“ The Society will provide for the Missionary’s salary and trust that local funds 
will provide a residence for him of a suitable kind. All other Mission require- 
ments, such as school teachers, etc., should be left to be provided on the spot.” 

Then there are minutes of the resolutions passed at a meeting held on 24th 
October, 1849 by the Parent Committee and another resolution dated 25th October, 
1851, of the Local Committee, to raise funds, and to determine upon disbursements 
with the advice of the Missionary to promote the objects of the Mission. In the 
minutes of the meeting dated 25th October, 1851, it is recorded that a statement of 
account of receipts and disbursements upto 30th September, 1851 including 
expenses of a boys’ school and salary of masters, “ hire of school rooms and furni- 
ture” and expenses of a girls’ school “ including cost of working materials up to 
date” was submitted. 

In a letter from the Treasurer of the Committee dated 10th May, 1852, it was 
stated : 

“ One of the conditions on which the Church Missionary Society consented to 
send a Missionary to this station was that he should be provided by local friends 
with a suitable residence. As this appeared to be a sine qua non, subscriptions 
were raised for the purpose of building a Mission house ; * * 

* * To this end I propose, that as soon as the balance in hand amounts 

to Rs. 11,000 that sum be transferred by me as your Treasurer to the Calcutta 
Corresponding Committee of the C.M.S. ; to be held by them in trust as the 
“ Bhagalpur Mission Fund.” The interest of this sum will be more than sufficient 
to pay the rent of the present Mission premises, viz., Rs. 45 per month ; and 
accordingly, as soon as the transfer is effected responsibility. The whole of our 
remaining local funds and future collections can then be devoted to the support of 
schools, orphanage and we shall be better able to regulate our expenditure 
by our means, and increase our efforts in proportion to our wants.” 

✓ At a meeting of the Local Committee held on 22nd March, 1853, it was resolved 
that the Committee expresses their satisfaction at the progress made by Mr. Droese 
in building the Bungalow and that the Treasurer be authorised to pay to Mr. Drocs e 
out of the Reserve Fund the further sum of Rs. 3,500 required to complete the 
building. 

At a meeting of the Local Committee held on 23rd August, 1856, it was recordc 
that on an area of 21 bigftas of land for which a perpetual lease was obtained o 
26th November, 1853, the Association had built a Bungalow and offices for t h 
Missionery, houses for native Christians and an orphanage. At a meeting held < 
17th October, 1856, it was resolved that the Committee desired sincerely to tha . 
Mr. Brown for “ kind, active and liberal interest he had taken in the Mission from t 
first and particularly for making over to the Society mission property which his ow 
exertions had in gieat measure secured.” 

It appears from this correspondence and the resolutions and the discussions 
at the meetings that a permanent home for the Boys’ School was set up in 1854 on 
property acquired by local Christians and in buildings erected from funds collected 
by them. The institution along with the land on which it was built and the balance 
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of money from the local fund were handed over to the Church Msissionery Society 
in 1856. It is also true that substantial assistance was obtained from the Church 
Missionary Society, London. But on that account it cannot be said that the 
School was not established by the local Christians with their own efforts and was not 
an educational institution established by a minority. 

The Church Missionary Society Higher Secondary School is an educational 
institution administered by a minority ; that was so found by the High Court and is 
not now in controversy. 

The High Court held that the primary school started in the year 1854 was started 
by the Church Missionary Society, London, and such a Society cannot be said to be a 
citizen of India and that in any event the persons who constituted the Society were 
aliens and on that account it cannot be said that the Church Missionary Society 
Higher Secondary School is an educational institution established by a minority. 
It is unnecessary to dilate upon these matters at length, for, in our judgment, the 
conclusion that the School was established not by the local Christians of Ehagalpur, 
but by the Church Missionary Society, London, is not justified' on the evidence. 
The extracts from the Record Book clearly show that the local residents of Ehagalpur 
had taken a leading role in establishing and maintaining the school. Assistance was 
undoubtedly obtained from other bodies including the Church Missionary Society, 
London. But the School was set up by the Christian Missionaries and the local 
residents of Bhagalpur with the aid of funds part of which were contributed by them. 

It is unnecessary to enter upon an enquiry whether all the persons who took part 
in establishing the School in 1854 were “ Indian citizens.” Prior to the enactment of 
the Constitution there was no settled concept of Indian citizenship, and it cannot be 
said that Christian Missionaries who had settled in India and the local Christian 
residents of Bhagalpur did not form a minority community. It is true that the 
mmority competent to claim the protection of Article 30 (1) and on that account the 
privilege of establishing and maintaining educational institutions of its choice must be 
a minority of persons residing in India. It does not confer upon foreigners not 
resident in India the right to set up educational institutions of their choice. Persons 
setting up educational institutions must be resident in India and they must form a 
well-defined religious or linguistic minority. It is not however predicated that pro- 
tection of the right guaranteed under Article 30 may be availed only in respect of 
an institution established before the Constitution by persons bom and resident in 
British India. 

It is necessary to bear in mind the difference in the phraseology used in Articles 
29 and 30 of the Constitution. By Article 29 (1) any section of the citizens residing 
in the territory of India or any part thereof having a dist-'nct language, script or culture 
of its own shall have the right to conserve the same, and clause (2) guarantees that 
no citizen shall be denied admission into any educational in stitution maintained by 
the State or receiving aid out of State funds on grounds only of religion, race, caste, 
language or any of them. The protection of the rights under Article 29 may be claim- 
ed only by Indian citizens. Article 30 guarantees the right of minorities to establish 
and administer educational institutions : the article does not expressly refer to citizen- 
ship as a qualification for the members of the minorities. In Rev. Father W. 
JProost and others v. The State of Bihar and others l , this Court observed : 

“ In our opinion the width of Article 30 (1) cannot be cut down by introducing 
in it considerations on which Article 23 (1) is based. The latter article is a general 
protection which is given to minorities to conserve their language, script or culture. 

* * * The two articles created two separate rights, although it is possible 

that they may meet in a given case.” 

The Court then observed, after referring to the judgment in Rev. Sidhajbhai 
Sabhai and others v. State of Bombay and mother 2 that : 


J. (1969) 1 S C J. 700 : A.I.R. 1969 S.C. 465. 


2. (1963) 3 S C.R. 837. 



13 


STATE OF ORISSA V. CHANDRASEKHAR SINGH BHOI. 


375 


“ the language of Article 30 (1) is wide and must receive full meaning. 

We are dealing with protection of minorities and attempts to whittle down the 
protection cannot be allowed. We need not enlarge the protection but we may 
not reduce a protection naturally flowing from the words. Here the protection 
clearly flows from the words and there is nothing on the basis of which aid can be 
sought from Article 29 (1).” 

The fact that funds were obtained from the United Kingdom for assisting in setting 
up and developing the School or that the management of the institution was carried 
on by some persons who may not have been born in India is not a ground for denying 
the protection of Article 30 (1). 

We are also unable to agiee with the High Court that before any protection can 
be claimed under Article 30 (1) in respect of the Church Missionary Society Higher 
Secondary School it was required to be proved that all persons or a majority of them 
who established the institution were “ Indian citizens ” in the year 1854. There 
being no Indian citizenship in the year 1854 independently of the citizenship of the 
British Empire, to incorporate in the interpretation of Article 30 in respect of an 
institution established by a minority the condition that it must in addition be proved 
to have been established by persons who would, if the institution had been set up 
after the Constitution, have claimed Indian citizenship, is to whittle down the protec- 
tion of Article 30 in a manner not warranted by the provisions of the Constitution. 

The order passed by the Educational authorities requiring the Secretary of the 
Church Missionary Society Higher Secondary' School to take steps to constitute a 
Managing Committee in accordance with the order dated 22nd May, 1967, is, 
declared invalid. 

The appeal is allowed and the rule in the two writ petitions is made absolute. 
There will be no order as to costs in the two writ petitions. Since it appears that all 
the requisite materials were not placed prominently before the High Court in the 
writ petition out of which Appeal No. 2346 of 1968 has arisen, we direct that in the 
appeal the parties shall bear their own costs throughout. 

R.M. Appeal allowed. 

' THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present J. C. Shah and C. A. Vaidialingam. JJ. 

The State of Orissa ’ ••• Appellant* 

v. 

Chandrasekhar Singh Bhoi, etc. ••• Respondents. 

Orissa Land Reforms Act {XVI of 1960) and Orissa Land Reforms {Amendment) 

Act {XV of 1965) Chapter TV and Constitution of India {1950), Articles 31 (2) 

31 (2 -A) and 3l-A~VaIidity of Chapter IV of Amendment Act. 

■By the amendments made in the Constitution by the 17th Amendment Act the 
Principal Act is incorporated in the Ninth Schedule to the Constitution with effect 
from 20th June, 1964. The Act is therefore not liable to be attacked on the plea 
that it is inconsistent with or takes away or abridges any of the fundamental rights 
conferred by Part HI of the Constitution. But the power of the competent Legis- 
lature to repeal or amend the Act incorporated in the Ninth Schedule is not thereby 
taken away. The amending Act passed after the enactment of the Constitution 
(Seventeenth Amendment) Act, 1964 does not therefore qualify for the protection 
of Article 31-B. 

By Article 31 (2) read with Article 31 (2 -A) property may be compulsorily 
acquired only for a public purpose and by authority of a law which provides for 
compensation for the property so acquired and either fixed the amount of the 
com pensation or specifies the principles on which, and the manner in which, the 

* C. As Nos. I0t7 to 1077. 1079 to 1032, 

1034 to 1037, 1931 to 1905 of 1963. 


15th July. 1969. 
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eompemation is to be determined and given. In order that , property may be 
validly acquired compulsorily the law must provide for the transfer of ownership 
or right to possession of any property to the State or to a corporation owned or 
controlled by the State. 

(After referring to section 45 of the Act), this is clearly compulsory acquisition 
of land within the meaning of Article 31 (2) of the Constitution and the compensa- 
tion determined merely at fifteen times the fair and equitable rent may not, prhna 
facie be regarded as determination of compensation according to the principles 
specified by the Act. The Principal Act (XVI of 1960) and the amending Act 
(XIII of 1965) were both Acts enacted for ensuing agrarian reform, and the lands 
held by the petitioners were ‘estate’ within the moaning of Article 31-A. By 
section 45 the rights of the land holders were sought to be extinguished or modified. 
But to the operative part of Article 31-A, by section 2 of the Constitution 
(Seventeenth Amendment) Act, 1964, the second proviso was added by the Constitu- 
tion (Seventeenth Amendment) Act, 1964, it was clearly enacted that under any 
law which provides for the acquisition of any land in an estate under the personal 
cultivation of the holder, compensation shall not be less than the market value 
of the land if such land be within the ceiling limit applicable to the holder under 
any law for the time being in force. 

The right to compensation which is not less than the market value under any 
law providing for the acquisition by the State of any land in an estate in the personal 
cultivation of a person is guaranteed by the second proviso only where the land is 
within the ceiling limit applicable to him under any law for the time being in force. 
A law cannot be said to be in' force unless it is brought into operation by legislative 
enactment, or by the exercise of authority by a delegate empowered to bring it into 
operation. The theory of a statute being “ in operation in a constitutional sense’* 
though it is not in fact in operation has no validity. 

Chapter IV of the Principal Act was repealed by the Amending Act XV of 1965, 
on the plain words of the proviso 2 to Article 31-A Ihc law prescribing the ceiling 
limit must be in force at the date of acquisition. In the present case the law rela- 
ting to the ceiling limit, viz.. Chapter -IV of the Principal Act was never made 
operative by a notification^ and was repealed by Act (XV of 1965). The ceiling 
limit under section 47 of the Principal Act was on that account inapplicable to the 
landholders who challenged the validity of .section 45 of the amending Act. 

Held, section 1 (3) of Act (XVI of 1960) is undoubtedly a law in force but until 
the power is exercised by the State Government to issue an appropriate notification, 
the provisions of Chapter IV could not be deemed to be law in force, and since, no 
notification was issued before Chapter IV of the Principal Act was repealed, there 
was no ceiling limit applicable to the landholders under any law for the time being 
in force which attracted the application of the Second Proviso to Article 31-A. 

Appeals from the Judgment and Order dated the 30th January, 1967 of the Orissa 
High Court in O.J.Cs. Nos. 329 of 1965, etc. 

C. B. Agarwala, Senior Advocate (R. N. Sachtliey, Advocate, with him), for 
Appellant (In all the Appeals). 

H. R. Gokhale, Senior Advocate ( Santosh Chatterjee, Advocate and G.S. 
Chatterjee, Advocate of M/s. Kshatriya and Chatterjee, with him), for Respondent 
(In all the Appeals). 

The Judgment of the Court was delivered by 

Shah, J. — The State of Orissa has appealed to this Court against the judgment 
'of the State High Court declaring “ unconstitutional and invalid ” Chapter TV of the 
Orissa Land Reforms (Amendment) Act XV of 1965. 

The Orissa Land Reforms Act (XVI of 1960) (hereinafter called the principal 
Act) received the assent of the President on 17th October, 1960. By section 1 (3) 
of the principal Act it was provided that the Act shall come into force in whole in or 
part, on such date or dates as the Government may from time to time by notification 
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appoint and different dates may be appointed for different provisions of the Act. 
By a notification issued on 25th September, 1968 certain provisions of the principal 
Act other than those contained in Chapters ITT and IV were brought into force. By 
a notification dated 9th D.cember, 1965, Chapter III (sections 24 to 37 dealing with 
resumption for personal cultivation of any land held by a tenant and related matters) 
was brought into force. But Chapter IV (sections 38 to 52 dealing with ceiling of 
holdings of land and disposal of excess land) was not brought into operation. T Tie 
Legislature of the State of Orissa amended the principal Act by Act XIII of 1965. By 
Act XHI of 1965 amendments were made in the principal Act : the expressions ceil- 
ing area" and “ privileged raiyat” were defined by clauses (5) and 24 of section 24- 
and the expression “ classes of land ” was defined in section 2 (5-a) . The original 
Chapters III and IV of the principal Act were deleted and were substituted by fresh 
provisions. Nothing need be said about the amendments made in Chapter III be 
cause in these groups of appeals the validity of these provisions is not in issue, t 
may suffice to say that Chapter IH (sections 24 to 36) as amended deals with the rig 
of the landlord to resume land for personal cultivation, the extent of that ngh , *n 
the proceedings for resumption of land. Chapter IV as amended deals with ceiling 
and disposal of excess land. By section 37 it is provided : 


“ (1) No person shall hold after the commencement of this Act lands as land- 
holder or raiyat under personal cultivation in excess of the ceiling arc 
in the manner hereinafter provided. 




By section 38 the Government is authorised to grant exemption from the op 
tion of the ceiling in respect of certain classes of land Section 39 deals w hh 
principles for determining the ceiling area. Sections 40, 41 and 42 ® 

of returns in respect of lands in excess of the ceiling area on the dale of «na 
ment of the Act and the consequences of failure to submit h • ... . 

piovides for the preparation and publication of draft statemen nu blication of 

surplus lands by the Revenue Officer and section 44 provides for Ac 
the final stateme it of ceiling and surplus lands after heanUo J ’ gec- 
c ;!Ved and after making enquiries as the Revenue Officer may 
tion 45 provides that : 

“ With effect from the beginning of the year next following the date ^bejina^ 
statement referred to in sub-section (3) of section 44 the n immediately 

to whom the surplus lands relate and of all landholders in- „ Tt ; T L u j s hed an d. the 
under whom the surplus lands were being held shah st • encumbrances.” 

said lands shall vest absolutely in the Government free 

Section 46 provides for determination of compensation. j n 

the principles for determining compensation. It prcvi c - , un( jer whom the 

I?*?* of the interest of the landholders mediately or the 


‘c.pect ot the interest of the landholders mcoiaiwj — ,7" fa times the 
^ujplus lands are being held as a landholder or raiyat - j uc D f tanks, wells 

fair and equitable rent. It also provides for payment of m : , on t j. c . tr s is 

a nd of structures of p n^-rmpr'r-nf nature situa.te in the lan '« #n j _ ~ 1 fT?/- rtrp- 

°f fair rent in 
Paration and 


v4uu«iDitj rent, u aiso pruviuca , 

I of Structures of a permanent nature situate in the lami.^^^, ^ the prc _ 
of fair rent in the manner prescribed therein. ^ cctIon ro n ., n d the final com- 
ion and publication of draft compensation “^^d^for'scttfcment of sur- 
p-nsauon assessment roll. By section 51 ptoMsion 'i ^ 1 ° onS as raiycJ s in 

urplu 5 lands vested in the Government under section- -Tccilinc on future 

the order of priority mentioned therein and section o2 imposes «- cui 
ac quisitions. It is provided thereby : 

i foregoing provisions of this Chapter shall, JcnMcf thiT^onnncncc- 

lands acquired and held under personal cultivations -9 - -j sc t t ] cme nt 

dent of this Act by any person through inheritance, bequest, gift, fannl> settiem 

s c j— 48 * 
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purchase lease or otherwise, together with the lands in his personal cultivation at 

the time of such acquisition exceeds his ceiling limit. 

******* 

By the amendments made in the Constitution by the 17th Amendment Act 
cr P r j. nc 'P a ^ Act is incorporated in the Ninth Schedule to the Constitution with 
effect from 20th June, 1964. The Act is therefore not liable to be attacked on the 
plea that it is inconsistent with or takes away or abridges any of the fundamental 
rights conferred by Part in of the Constitution. But the power of the competent 
Legislature to repeal or amend the Act incorporated in the Ninth Schedule is not 
thereby taken away. The amending Act passed after the enactment of the Consti- 
tution (Seventeenth Amendment) Act, 1964 does not therefore qualify for the protec- 
tion of Article 31-B. See Ramanlal Gulabchand Shah, etc. v. State of Gujarat and 
Others \ Sri Ram Ram Narain Medhi v. The State of Bombay 9 . This position is 
not disputed. 

Chapter IV incorporated in the principal Act by Orissa Act XIH of 1965 when 
brought into force is liable to be challenged on the ground that it is inconsistent with 
or taken away or abridges any of the fundamental rights conferred by Part HI of the 
Constitution. It was urged however, and that plea has found favour with the High 
Court, that section 47 incorporated by Act XHI of 1965 which provided for com- 
pensation not based on the market value of the land but at fifteen times the fair and 
equitable rent is inconsistent with Article 31-A, proviso 2, and is on that account 
void. To appreciate the contention the constitutional provisions relating to protection 
.guaranteed by the Constitution against compulsory acquisition of property may be 
noticed. By Article 31 (2) as amended by the Constitution (Fourth Amendment) 
Act, 1955, insofar as it is material, it is provided : 

“ No property shall be compulsorily acquired or requisitioned save for a public 
purpose and save by authority of a law which provides for compensation for the 
property so acquired or requisitioned and either fixes the amount of the com- 
pensation or specifies the principles on which, and the manner in which, the com- 
pensation is to be determined and given ; 

* * * * * * ” 

Clause (2- A) of Article 31 which in substance defines the expression “ Jaw ’ 
providing for compulsory acquisition enacts that : 

“ Where a law does not provide for the transfer of the ownership or right to 
possession of any property to the State or to a corporation owned or controlled 
by the State, it shall not be deemed to provide for the compulsory acquisition or 
requisitioning of property , notwithstanding that it deprives any person of his 
property.” 

By Article 31 (2) read with Article 31 (2-A) property may be compulsorily 
acquired only for a public purpose and by authority of a law which provides for com- 
pensation for the property so acquired and either fixes the amount of the compensa- 
tion or specifies the principles on which, and the manner in which ,the compensation 
is to be determined and given. In order that property may be validly acquired com- 
pulsorily the law must provide for the transfer of ownership or right to possession of 
any property to the State ,or to a corporation owned or controlled by the State. 

By virtue of section 45 of the principal Act “ the interests of person to whom 
the surplus lands relate and of all land-holders mediately or immediately under whom 

the surplus lands were being held stand extinguished and the lands 

vest absolutely in the Government free from ali encumbrances”. This is clearly com- 
pulsory acquisition of land within the meaning of Article 31 (2) of the Constitution 
and the compensation determined merely at fifteen times the fair and equitable rent 
may not, prima facie, be regarded as determination of compensation according to 

1. (1969) I S.C.J. 290 : A.r.R. 1969 S.C. 2- (1959) S.C.J. 67 9 : (1959) 1 S.C.R- 
®6S. (Supp.) 4S9. 
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the principles specified by the Act. But Article 31-A "which applies to the statute 
in question provides by the first clause : 

“ Notwithstanding anything contained in Article 13 no law providing for — 


{a) the acquisition by the State of any estate or of any rights therein or the 
extinguishment or modification of any such rights, or 


shall be deemed to be void on the ground that it is inconsistent with, or takes away 
or abridges any of the rights conferred by Article 14, article 19 or Article 31 : 


The principal Act XVI of 1960 and the amending Act XlH of 1965 were both 
Acts enacted for ensuing agrarian reform, and the lands held by the petitioners were 
“ estates ” within the meaning of Article 31-A. By section 45 the rights of the land- 
holders were sought to be extinguished or modified. But to the operative part of 
Article 31-A by section 2 of the Constitution (Seventeenth Amendment) Act, 1964, 
the second proviso "was added. The second proviso enacts : 

“ Provided further that there where any law makes any provision for the ac- 
quisition by the State of any estate and where any land comprised therein is held 
by a person under his personal cultivation, it shall not be lawful for the State to 
acquire any portion of such land as is within the ceiling limit applicable to him 
under any law for the time being in force or any building or structure standing there- 
on or appurtenant thereto, unless the law relating to the acquisition of such land, 
building or structure, provides for payment of compensation at a rate which shall 
not be less than the market value thereof.” 

By the Constitution (Seventeenth Amendment) Act, 1964, it was clearly enacted 
that under any law which provides for the acquisition of any land in an estate under 
the personal cultivation of the holder, compensation shall not be less than the market 
value of the land if such land be within the ceiling limit applicable to the holder under 
any law for the time being in force. 

Before the High Court it was urged on behalf of the landholders that when the 
principal Act was enacted it became law' in force, and the ceiling limit prescribed there- 
by became effective, even though Chapter IV was not extended by a notification under 
section 1 (3) of the Act, and since the subsequent legislation a seeks to restrict the 
ceiling limit and to vest the surplus land in the Government under section 45 as 
amended, there is compulsory acquisition of land which may be valid only if the 
law' provides for payment to the landholder for extinction of his interest, the market 
value of that part of the surplus land which is within the ceiling limit under the prin- 
cipal Act. This argument found favour with the High Court. In their view the 
expression “law in force” must be “construed only in the constitutional sense and 
not in the sense of its actual operativeness ”, and on that account it must be held that 
there was a ceiling limit already provided by the principal Act as it was * law' in force ’ 
within the meaning of that expression as used in the second proviso to Article 31-A”. 
They proceeded then to hold that section 47 of the Act as amended provided for 
payment of compensation at a rate which is less than the market value of the land 
falling within the ceiling limit as originally fixed under Act XVI of 1960. and the 
guarantee of the second proviso to Article 31-A of the Constitution is on that 
account infringed. We are unable to accept this process of reasoning. The right to 
compensation which is not less than the market value under any law providing fer 
the acquisition by the State of any land in an estate in the personal cultivation of a 
person is guaranteed by the second proviso only where the land is within the ceiling 
limit applicable to him under any law for the time being in force. A law cannot be 
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said to b3 in fores unless it is brought into operation .by legislative enactment, or by 
the exercise of authority by a delegate empowered to bring it into operation. The 
theory of a statute being ‘ in operation in a constitutional sense ” though it is not 
in fact in operation has, in our judgment, no validity. 

Again Chapter IV of the principal Act was repealed by the Amending Act 
XV of 1965. Article 31-A/proviso 2 guarantees to a person, for compulsory acquisi- 
tion of his land., the right to compensation which is not less than the market value, 
when the land is within the ceiling limit applicable to him under a law for the time 
being in force. On the plain w'ords of the proviso the law prescribing the ceiling 
limit must be in force at the date of acquisition. In the present case the law relating 
to the ceiling limit viz.. Chapter IV of the' principal Act was never made operative 
by a notification, and was repealed by Act XV of 1965. The ceiling limit under 
section 47 of the principal Act was on that account inapplicable to the landholders- 
who challenged the validity of section 45 of the amending Act. 

The decision of this Court A. Thangal Kimja Mudaliar v. M. Vertkitachalam 
Potti and another 1 on which the High Court relied lends no support to the views 
expressed by them. In that case the Travancore State Legislature enacted Act 
XIV of 1124 (M.E.) to provide for investigating cases of evasion of tax. The Act was. 
to come into force by section 1 (3) on the date appointed by the State Government 
by notification. The States of Travancore and Cochin merged on 1st July, 1949 and 
formed the United State of Travancore and Cochin. By Ordinance I of 1124 
M.E. all existing laws of the Travancore State were to continue in force in the United 
State. By a notification the Government of the United State brought the Travancore 
Act XXV of 1124 (M.E.) into force, and referred cases of certain tax-payers for 
investigation to the Commission appointed in that behalf. The tax-payers challenged 
the authority of the Commission to investigate the cases. They contended that the 
Travancore Act XIV of 1 124 (M.E.) not being a law in force when the United State 
was formed, the notification bringing the Act into force was ineffective. The Court 
rejected that plea. Section 1 (3) of Travancore Act XIV of 1124 (M.E.) was existing 
law' on 1st July, 1949, and continued to remain in force by virtue of Ordinance X 
of 1124 (M.E.), The notification issued in exercise of the power under section I (3) 
of the Travancore Act XTV of 1 124 (M.E.), the reference of the cases of the petitioners,, 
the appointment of the authorised officials and the proceedings under the Act could 
not be questioned because section 1 (3) was existing law on 1st July, 1949. 

In A. Thangal Kitnju Mudaliar s case 1 , the contention that Travancore Act XTV 
of 1124 (M.E.) was not law in force until a notification was issued bringing into- 
operation the provisions of the Act, authorising the appointment of a Commission, 
and referring the cases of tax-payers to the Commission, was rejected. The Court 
held that section 1 (3) was in operation on 1st July, 1949 and the power to bring into- 
force the provisions of the Travancore Act was exercisable by the successor State. 

It was not held that the other provisions of the Act were in force even before an 
appropriate notification was issued. In the case in hand section I (3) of the principal 
Act was in force, but Chapter IV of the Act was not brought into force. The argu- 
ment that provisions of the Act which by a notification could have berm but were not 
brought into force, must still be deemed to be law in force, derives no support from 
the case relied upon. 

Section 1 (3) of Act XVI of 1960 is undoubtedly a law in force, but until the 
power is exercised by the State Government to issue an appropriate notification, the 
provisions of Chapter IV could not be deemed to be law in force, and since no notifi- 
cation was issued before Chapter IV of the principal Act was repealed, there was no 
ceiling limit applicable to the landholders under any law for the time being in force 
which attracted the applications of the second proviso to Article 31-A. 

The appeals must, therefore, be allowed, and the order passed by the High 
Court declaring Chapter IV of Act XtH of 1965 amending Act XVI of I960 ultra 


1. (1955) 2 S.C R. 1195 : (1956) S.CJ. 323. 
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vires, fas set aside. The State will get. its costs in this Court from the respondents. 

There will fae one hearing fee. There will be no order as to costs in the High Court. 

S.V.J. Appeals allowed. 

THE SUPREME COURT OF INDIA. 

(Original Jurisdiction.) 

Present: — M. Hidayatullah. Chief Justice. J.M. Shelat. V. Bhargava, K. S. 

Hegde and A. N. Grover, JJ. 

A.K. Kraipak and others etc. ... Petitioners v 

r. 

Union of India and others ... Respondents. 

All India Services Act {LX I of I9el), section 3 and rule 4 of the Indian Forest 
Service ( Recruitment ) Rules , 1966 framed thereunder, and Indian Forest Service 
{Initial Recruitment ) Regulations {V of 1966) — Constitution of India (1950), 
Articles 14 and 16 — Nature of the power, conferred on the selection beard — 
Whether quasi-judicial or administrative — Difference between quasi-judicial and 
administrative power — One of the members of the selection board himself a 
candidate for selection — Effect of his presence in the Board in selecting others — 
Natural Justice — Aim of— Applicability of to administrative proceedings. 

The dividing line between an administrative power and a quasi-judicial power is 
quite there and is being gradually obliterated. For determining whether a power is 
an administrative power or a quasi-judicial power one has to look to the nature of 
the power conferred, the person or persons on whom it is conferred, the frame- 
work of the laws conferring that power, the consequences ensuing from the exercise 
of that power and the manner in which that power is executed to be exercised. 
In a welfare state like ours it is inevitable that the organ of the State under our 
Constitution is regulated and controlled by the rule oflaw. In a welfare state like 
ours it is inevitable that the jurisdiction of the administrative bodies is increasing at 
a rapid rate. The concept of rule oflaw would lose its vitality if the instrumenta- 
lities of the State arc not charged with the duty of discharging their functions in a 
fair and just manner. The requirement of acting judicially in essence is nothing . 
but a requirement to act justly and fairly and not arbitrarily or capriciously. 
The procedures which are considered inherent in the exercise of a judicial power 
are merely those which facilitate if not ensure a just and fair decision. In 
recent years the concept of quasi-judicial power has been undergoing a radi- 
cal change, what was considered as an administrative power some years back 
is now being considered as a quasi-judicial power with the increase of the power 
of the administrative bodies it has become necessary" to provide guidelines for 
the just exercise of their power. To prevent the abuse of that power and to see 
that it does not become a new despotism. Courts are gradually evolving the 
principles to be observed while exercising such powers. In matters like these, 
public good is not advanced by a rigid adherence to precedents. New problems 
call for new solutions. It is neither possible nor desirable to fix the limits of a 
quasi-judicial power. 

On facts, held, it was improper to have included Naquishbund as a member of the 
selection board. He was one of the persons to be considered for selection. It 
is against all canons of justice to make a man Judge of his own cause. It is true 
that he did not participate in the deliberations of the committee when his name 
was considered. But then the very fact that he was a member of the selection 
board must have had its own impact on the decision of the selection board. 
Further admittedly he participated in the deliberations of his selection board when 
the claims of his rivals particularly that of Basu was considered. He was also a 
party to the preparation of t he list of selected candidates in order of preference. At 
every' stage of his participation in the deliberations of the selection board there 


* \V. Pr. No - . 173 to *75 of rgt>7. 
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tions of eligibility. That Regulation contemplates the formation of a service in 
the senior scale and a service m the junior scale. Regulation 5 is important for our 
present purpose. It deals with the preparation of the list of suitable candidates It 
reads : 

“ ( l ) The Board shall prepare, in the order of preference, a list of such officers 
of State Forest Sendee who satisfy the conditions specified in regulation 4 and who 
are adjudged by the Board suitable for appointment to posts in the senior and 
junior scales of the Sendee. 

(2) The fist prepared in accordance with sub-regulation (1) shall then be 
referred to the Commission for advice, by the Central Government along with 

(a) the records of all officers of State Forest Sendee included in the list; 

(b) .the records of all other eligible officers of the State Forest Sendee who 
are not adjudged suitable for inclus ; on in the list, together wdth the reasons as 
recorded by the Board for their non-inclusion in the list ; and 

fc) the obsenutions, if any, of the Ministry of Home Affairs on the recom- 
mendations of the Board. 

(3) On receipt of the list, along with the other documents received from the 
Central Government the Commission shall forward its recommendations to that 
Government.” 

Regulation 6 stipulates that the officers recommended by the Commission under 
sub-rule (3) of Regulation 5 shall be appointed to the sendee by the Central Govern- 
ment subject to the availability of vacancies in the State cadre concerned. 

In pursuance of the Regulation mentioned above, the Central Government 
-constituted a special selection board for selecting officers to the Indian Forest Sendee 
in the senior scale as well as in the junior scale from those sendng in the forest 
•department of the State of Jammu and Kashmir. The nominee of the Chairman of 
the Union Public Service Commission, one M. A. Vcnkataraman was the Chairman 
of the board. The other members of the board were the Inspector-General of Forests 
of the Government of India, one of the Joint Secretaries in the Government of India, 
the Chief Secretary to the State Government of Jammu and Kashmir and Naquish- 
bund, the Acting Chief Conservator of Forests of Jammu and Kashmir. 

The selection board met at Srinagar in May, 1967 and selected respondent 7 
to 31 in Writ Petition No. 173 of 1967. The cases of respondents Nos. 32 to 37 
were reserved for further consideration. The selections in question are said to have 
have been made solely on the basis of the records of officers. Their suitability was 
not tested by any examination, written or oral. Nor were they interviewed. For 
several years before that selection the adverse entries made in the character rolls of 
the officers had not been communicated to them and their explanation called for. In 
doing so quite clearly the authorities concerned had contravened the instructions 
issued by the Chief Secretary of the State. Sometime after the afore-mentioned selec- 
tions were made, at the instance of the Government of India, the adverse remarks 
made in the course of years against those officers who had not been selected were 
communicated to them and their explanations called for. Those explanations were 
considered by the State Government and on the basis of the same, some of the adverse 
remarks made against some of the officers were removed. Thereafter the selection 
board reviewed the cases of officers not selected earlier as a result of which a few 
more officers were selected. The selections as finally made by the board were 
accepted by the Commission. On the basis o f the recommendations of the 
Commission, the impugned list was published. Even after the review Basu, Baig 
and Kaut were not selected. It may also be noted that Naquishbund’s name is 
placed at the top of the list of selected officers. 

Naquishbund had been promoted as Chief Conservator of Forests in 1 he year 
1964. He is not yet confirmed in that post. G. H. Basu. Conservator of Forests in 
the Kashmir Forest Sendee who Is admittedly senior to Naquishbund had appealed 
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to the State Government against his supersession and that appeal was pending with 
the State Government at the time the impugned selections were made. M. I. Baig 
and A. N. Kaul, Conservators of Forests also claim that they are seniors to Naquish- 
bund but that fact is denied by Naqishbund. Kaul had also appealed against his 
alleged supersession but it is alleged that appeal had been rejected by the State Govern- 
ment. 

Naqishbund was also one of the candidates seeking to be selected to the All 
India Forest Service. We were told and we take it to be correct that he did not sit in 
the selection board at the time his name was considered for selection but admittedly 
he did sit in the board and participate in its deliberations when the names of Basu, 
Baig and Kaul, his rivals, were considered for selection. It is further admitted that 
he did participate in the deliberations of the board while preparing the list of selected 
candidates in order of preference, as required by Regulation 5. 

The selection board was undoubtedly a high powered body. That much was 
conceded by the learned Attorney-General who appeared for the Union Government 
as well as the State Government. It is true that the list prepared by the selection 
board was not the last word in. the matter of the selection in question. That list 
along w/th the records of the officers in the concerned cadre selected as well as not 
selected had to be sent to the Ministry of Horne Affairs. We shall assume that as 
required by Regulation 5, the Ministry of Home Affairs had forwarded that list with 
its observations to the Commission and the Commission had examined the records 
of all the officers afresh before making its recommendation. But it is obvious that 
the recommendations made by the selection board should have weighed with 
the Commission. Undoubtedly the adjudging of the merits of the candidates by the 
selection board was an extremely important step in the process. 

It was contended before us that section 3 of the All India Services Act, rule 
4 of the rules framed thereunder and Regulation 5 of the Indian Forest Service 
(Initial Recruitment) Regulations 1966 are void as those provisions confer unguidcd, 
uncontrolled and uncanalised power on the concerned delegates. So far as the 
vires of section 3 of the Indian Administrative Act js concerned, the question is no 
more res Integra. It is concluded by the decision of this Court in D. S. Garewal v. 
The State of Punjab and another \ We have not thought it necessary to go into the 
question of the vires of rule 4 and Regulation 5 as we have come to the conclusion 
that the impugned selections must be struck down for the reasons to be presently 
stated. 

There was considerable controversy before us as to the nature of the power con- 
ferred on the selection board under rule 4 read with Regulation 5. It was contended 
on behalf of the petitioners that that power was a quasi-judicial power whereas the 
case for the contesting respondents was that.it was a purely administrative power. 
In support of the contention that the power in question was a quasi-judicial power 
emphasis was laid on the language of rule 4 as well as Regulation 5 which prescribe 
that the selections should be made after adjudging the suitability of the officers 
belonging to the State service. The word ‘adjudge’ we were told means “to judge or 
decide.” It was contended that such a power is essentially a judicial power and the 
same had to be exercised in accordance with the well accepted rules relating to the 
exercise of such a power. Emphasis was also laid on the fact that the power in ques- 
tion was exercised by a statutory’ body and a wrong exercise of that power is likely 
to affect adversely the careers of tho officers not selected. On the other hand it was 
contended by the learned Attorney-General that though the selection board was a 
statutory body, as it was not required to deride about any right, the proceedings 
before it cannot be considered quasi-judicial ; its duty was merely to select officers 
who in its opinion were suitable for being absorbed in the Indian Forest Service 
Accord'ng to him the word ‘ adjudge ’ in rule 4 as well as Regulation 5 means 
“ found worthy of selection.” 


1. (1959) S.CJ. 399 : (1959) 1 S.C.R. (Supp.) 792. 
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The dividing line between an administrative power and a quasi-judicial 
power is quite thin and is being gradually obb'terated. For determining whether 
a power is an administrative power or a quasi-judicial power one has to look to 
the nature of the power conferred, the person or persons on whom it is conferred, 
the framework of the law conferring that power, the consequences ensuing from 
the exercise of that power and the manner in which that power is expected 
to be exercised. The organ of the State under our Constitution is regulated and 
controlled by the rule of law. In a welfare State like ours it is inevitable 
that the jurisdiction of the administrative bodies is increasing at a rapid rate. 
The concept of rule of law would lose its vitality if the instrumentalities of the 
State are not charged with the duty of discharging their functions in a fair and 
just manner. The requirement of acting judicially in essence is nothing but a require- 
ment to act justly and fairly and not arbitrarily or capriciously. The procedures 
which are considered inherent in the exercise of a judicial power are merely those 
which facilitate if not ensure a just and fair decision. In recent years the concept 
of quasi-judicial power has been undergoing a radical change. What was considered 
as an administrative power some years back is now being considered as a quasi- 
judicial power. The following observations of Lord Parker, C. J., in Bogina v. 
Criminal Injuiries Compensation Board, Ex parte Lain \ are instructive. 

“ With regard to Mr. Bridge's second point I cannot think that Atkin, L J., 
intended to confine his principle to cases in which the determination affected rights 
in the sense of enforceable rights. Indeed, in the Electricity Commissioners case, 
the rights determined were at any rate not immediately enforceable rights since the 
scheme laid down by the commissioners had to be approved by the Minister of 
Transport and by resolutions of Parliament. The commissioners nevertheless 
were held amenable to the jurisdiction of this Court. Moreover, as can be seen 
from Rex v. Postmaster-General, Ex parte Carmichael,- and Rex v. Boycott Ex 
parte Keasley, 3 the remedy is available even though the decision is merely a step 
as a result of which legally enforceable rights may be affected. 

The position as I see it is that the exact limits of the ancient remedy by way of 
certiorari have never been and ought not to be specifically defined. They have 
varied from time to time being extended to meet changing conditions. At one time 
the writ only went to an inferior Court. Later its ambit was extended to statutory’ 
tribunals determining a Us inter parties. Later again it extended to cases where 
there was no lis in the strict sense of the word but where immediate or subsequent 
rights of citizen were affected.* The only constant limits throughout were that it 
was performing a public duty. Private or domestic tribunals have always been 
outside the scope of certiorari since their authority is derived solely from contract, 
that is from the agreement of the parties concerned. 

Finally, it is to be observed that the remedy has now' been extended, see Regv. 
Manchester Legal Aid Committee, Ex parte R.A. Brand & Co. Ltd A, to cases in 
which the decision of an administrative officer is only arrived at after an inquiry 
or process of a judicial or quasi-judicial character. In such a case this Court has 
jurisdiction to supervise that process. 

We have as it seems to me reached the position when the ambit of certiorari 
can be said to cover every case in which a body of persons of a public as opposed 
to a purely private or domestic character has to determine matters affecting subjects 
provided always that it has a duty to act judicially. Looked at in this way the 
board in my judgment comes fairly and squarely, within the jurisdiction of this 
Court. It is, as Kir. Bridge said, ‘ a servant of the Crown charged by the Crown, 
by executive instruction, with the duty of distributing the bounty of the Crown.’ 

It is clearly, therefore performing public duties.” 

The Court of Appeal of New Zealand has held that the power to make a Zoning 
order under Dairy Factory Supply Regulation. 1936 has to be exercised judicially, 
see New Zealand and Dairy Board v. Okita Co-operative Dairy Co. Ltd. 3 . This 


1. (ig 5 y) e Q.B. 864 otp. 881. 

2. (ig-S) 1 K. 13 . 291. 

3. 0939 ) 2 K.B. 651. 


4. (195=) e Q.. B. 413. 

5. (.1993) New Zealand Law Reports 3C6, 
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Court in The Purtabpore Co., Ltd. v. Cane Commissioner of Bihar and others 1 , held 
that the power to alter the area reserved under the Sugar Cane (Control) Order, 1966 
is a quasi-judicial power. With the increase of the power of the administrative 
bodies it has become necessary to provide guidelines for the just exercise of their 
power. To prevent the abuse of that power and to see that it docs not become a 
new despotism, Courts are gradually evolving the principls to be observed while 
exercising such powers. In matters like these, public good is not advanced by a rigid 
adherence to precedents. New problems call for new solutions. It is neither 
possible nor desirable to fix the limits of a quasi-judicial power. But for the purpose 
of the present case we shall assume that the power exercised by the selection board 
was an administrative power and test the validity of the impugned selections on that 
basis. 

It is unfortunate that Naqishbund was appointed as one of the members of the 
selection board. It is true that ordinarily the Chief Conservator of Forests in a 
State should be considered as the most appropriate person to be in the selection 
board. He must be expected to know his officers thoroughly, their weaknesses 
as well as their strength. His opinion as regards their suitability for selection to the 
All India Service is entitled to great weight. But then under the circumstances it 
was improper to have included Naqishbund as a member of the selection board. 
He was one of the persons to be considered for selection. It is against all canons of 
justice to make a man judge in his own cause. It is true that he did not participate 
in the deliberations of the committee when his name was considered. But then the 
very fact that he was a member of the selection board must have had its own impact 
on the decision of the selection board. Further admittedly he participated in the 
deliberations of the selection board when the claims of his rivals particularly that of 
Basu was considered. He was also party to the preparation of the list of selected 
candidates in order of preference. At every stage of his participation in the deli- 
berations of the selection board there was a conflict between his interest and duty. 
Under those circumstances it is difficult to believe that he could have been impartial. 
The real question is not whether he was biased. It is difficult to prove the State of 
mind of a person. Therefore what we have to see is whether there is reasonable 
ground for believing that he was likely to have been biased. We agree with the 
learned Attorney-General that a mere suspicion of bias not sufficient. There 
must be a reasonable likelihood of bias. In deciding the question of bias we have 
to take into consideration human probabilities and ordinary course of human con- 
duct. It was in the interest of Naqishbund to keep out his rivals in order to secure 
his position from further challenge. Naturally he was also interested in safeguarding 
his position while preparing the list of selected candidates. 

The members of the selection board other than Naqishbund, each one of them 
separately, have filed affidavits in this Court swearing that Naqishbund in no 
manner influenced their decision in making the selection. In a group deliberation 
each member of the group is bound to influence the others, more so, if the member 
concerned is a person with special knowledge. His bias is likely to operate in a 
subtle manner. It is no wonder that the other members of the selection board are 
unaware of the extent to which his opinion influenced their conclusions. We are 
unable to accept the contention that in adjudging the suitability of the candidates the 
'■ members of the board did not have any mutual discussion. It is not as if the records 
spoke of themselves. We are unable to believe that the members of selection board 
functioned like computers. At this stage it may also be noted that at the time the 
selections were made, the members of the selection board other than Naqishbund were 
not likely to have known that Basu had appealed against his supersession and that 
his appeal was pending before the State Government. Therefore there was no 
occasion for them to distrust the opinion expressed by Naqishbund. Hence the 
board in making the selections must necessarily have given weight to the opinion 
expressed by Naqishbund. 1 


1. C-A-No- I464of 196S decided on 21 - 11 - 1963 . 
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This takes us to the question whether the principles of natural justice apply to 
administrative proceedings similar to that with which we are concerned in these 
cases. According to the learned Attorney-General those principles have to bearing 
in determining the validity of the impugned selections. In support of his contention 
he read to us several decisions. It is not necessary to examine those decisions as 
there is a great deal of fresh thinking on the subject. The horizon of natural justice 
is constantly expanding. The question how far the principles of natural justice 
govern administrative enquiries came up for consideiation before the Queens Bench 
Division In re, H.K. (An Infant) 1 . Therein the validity of the action taken by an 
Immigration Officer came up for consideration. In the course of his judgment Lord 
Parker, CJ., observed thus : 

“ But at the same time, I myself think that even if an immigration officer is not 
in a judicial or quasi-judicial capacity, he must at any rate give the immigrant an 
opportunity of satisfying him of the matters in the sub-section, and for that purpose 
let the immigrant know what his immediate impression is so that the immigrant 
can disabuse him. That is not, as I see it, a question of acting or being required 
to act judicially, but of being required to act fairly. Good administration and an 
honest or bona fide decision must, as it seems to me, require not merely impartia- 
lity, nor merely bringing one’s mind to bear on the problem, but acting fairly ; 
and to the limited extent that the circumstances of any particular case allow, and 
within the legislative framework under which the administrator is working, only to 
that limited extent do the so-called rules of natural justice apply, which in a case 
such as this is merely a duty to act fairly. I appreciate that in saying that it may 
be said that one is going further than is permitted on the decided cases because 
heretofore at any rate the decisions of the Courts do seem to have drawn a strict 
line in these matters according to whether there is or is not a duty to act judicially 
or quasi-judicially.” 

In the same case Blain, J., observed thus : 

“ I would only say that an immigration officer having assumed the jurisdiction 
granted by those provisions is in a position where it is his duty to exercise that 
assumed jurisdiction whether it be administrative, executive or quasi-judicial, 
fairly, by which I mean applying his mind dispassionately to a fair analysis of the 
particular problem and the information available to him in analysing it. If any 
hypothetical case, and in any real case, this Court w r as satisfied that an immigration 
officer was not so doing, then in in my view T mandamus w'ould lie.” 

In State of Orissa v. Dr. (Miss) Binapani Dei and others", Shah, J., speaking for 
the Court, dealing with an enquiry made as regards the correct age of a Government 
servant, observed thus : 

“ We think that such an enquiry and decision were contrary to the basic concept 
of justice and cannot have any value. It is true that the order is administrative in 
character, but even an administrative order which involves civil consequences as 
already stated, must be made consistently with the rules of natural justice after 
informing the first respondent of the case of the State ” 

The aim of the rules of natural justice is to secure justice of to put it negatively 
to prevent miscarriage of justice. These rules can operate only in areas not covered 
by any law T validly made. In other words they do not supplant the law of the land 
but supplement it. The concept of natural justice has undergone a great deal of 
change in recent years. In the past it was thought that it included just two rules, 
namely (1) do one shall be a judge in his own case (Nemo debet esse judex propria 
causa), and (2) no decision shall be given against a party without affording him a 
reasonable hearing (audi alteram partem). Very soon thereafter a third iuIc was 
envisaged andthatis that quasi-judicial enquiries must be held in good faith, without 
bias and not arbitrarily or unreasonably. But in the course of years many more 
subsidiary rules came to be added to the rules of natural justice. Till very recently 


1. (1967) 2 QB. 617 at 630. 
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it was the opinion of the Courts that unless the authority concerned was required 
by the law under which it functioned to act judicially there was no room for the 
application of the rules of natural justice. The validity of that limitation is now 
questioned. If the purpose of the rules of natural justice is to prevent miscarriage of 
justice one fails to see why those rules should be made in applicable to administrative 
enquiries. Often times it is not easy to draw the line that demarcates administra- 
tive enquiries from quasi-judicial enquires. Enquires which were considered 
administrative at one time are now being considered as quasi-judicial in character. 
Arriving at a just decision is the aim of both quasi-judicial enquiries as well as 
administrative enquiries. An unjust decision in an administrative enquiry may have 
more far reaching effect than a decision in a quasi-judicial enquiry. As observed 
by this Court in Suresh Koshy George v. The University of Kerala and others \ the 
rules of natural justice are not embodied rules. What particular rule of natural 
justice should apply to a given case must depend to a great extent on the facts and 
circumstances of that case, the framework of the law under which the enquiry is 
held and the constitution of the Tribunal or body of persons appointed for that 
purpose. Whenever a complaint is made before a Court that some principle of 
natural justice had been contravened the Court has to decide whether the obser- 
vance of that rule was necessary for a just decision on the facts of that case. 

It was next urged by the learned Attorney- General that after all the selection 
board was only a recommendatory' body. Its recommendations had first to be 
considered by the Home Ministry' and thereafter by the U.P.S.C. The final re- 
commendations were made by the U.P.S.C. Hence grievances of the petitioners 
have no real basis. According to him while considering the validity of adminis- 
trative actions taken, all that we have to see is whether the ultimate decision is just 
or not. We are unable to agree with the learned Attorney-General that the recom- 
mendations made by the selection board were of little consequence. Looking at the 
composition of the board and the nature of the duties entrusted to it we have no 
doubt that its recommendations should have carried considerable weight with the 
U.P.S.C. If the decision of the selection board is held to have been vitiated, it is 
clear to our mind that the final recommendation made by the Commission must also 
be held to have been vitiated. The recommendations made by the Union Public 
Service Commission cannot be dissociated from the selections made by the selection 
board which is the foundation for the recommendations of the Union Public Service 
Commission. In this connection reference may be usefully made to the decision in 
Regina v. Criminal Injuries Compensation Board Ex Parte Lain-- 

It was next urged by the learned Attorney-General that the mere fact that one 
of the members of the Board was biased against some of the petitioners cannot vitiate 
the entire proceedings. In this connection he invited our attention to the decision 
of this Court in Sumer Chand Jain v. Union of India and another 3 . Therein the 
Court repelled the contention that the proceedings of a departmental promotion 
committee were vitiated as one of the members of that committee was favourably 
disposed towards one of the selected candidates. The question before the Court 
was whether the plea of mala fides was established. The Court came to the con- 
clusion that on the material on record it was unable to uphold that pica. In that 
case there was no question of any conflict between duty and interest nor any member 
of the departmental promotion committee was a judge in his own case. The only 
thing complained of was that one of the members of the promotion committee was 
favourably disposed towards one of the competitors. As mentioned earlier in this 
case vve are essentially concerned with the question whether the decision taken by 
the board can be considered as having been taken fairly and justly. 

One more argument of the learned Attorney-General remains to be considered. 
He urged that even if we are to hold that Naqishbund should not have participated 
in the deliberations of the selection board while it considered the suitability of Basu, 
Baig and Kaul, there is no ground to set aside the selection of other officers. 


1- (i960) 1 S.C.J. 543. 
2. (1967) 2Q.B.S64. 
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by treating his business at three places mentioned above as separate units. This 
request was acceded to by the Board of Revenue. The orders of assessment relating 
to the two years were made in April,. 1964 and March. 1964 respectively. 

The Sales Tax Officer issued notices in December. 1965 for reopening the original 
assessments on the ground that certain turnover had escaped assessment. The 
objections of the respondent to these notices having failed a writ petition seeking to 
quash the orders made by the Sales Tax authorities was filed. A learned Single- 
Judge held that in respect of the assessment year 1961-62 the Sales Tax Officer had no 
jurisdiction or authority to proceed under Rule 33 of the Travancore Cochin General 
Sales Tax Rules. 1950 which were in force at the material time. It was found that the 
notice served in December, 1965 relating to that assessment year was beyond the time 
lim it of three years prescribed by the rule. As regards the assessment year 1962-63 
the learned judge held that the time-limit would expire on 31st March, 1966. Owing 
to the writ petition and the stay orders which had been made the assessment could 
not be completed. The learned judge felt that it was owing to the orders of the Court 
that the Sales Tax authorities had been prevented from completing the assessment 
within the time. While disposing of the writ petition it was observed that the 
Sales Tax authorities would be at liberty" to complete the proceedings initiated by 
the notice within the period of 59 days at the expiry of which the period prescribed 
by Rule 33 was to expire. The respondent preferred an appeal to a division bench 
which set aside the direction granting 59 day's extension for completing the assessment 
on the ground that the same was not justified under the law. 

Counsel for the appellant has confined the appeal only to the proceedings relating 
to the assessment year 1962-63. It is admitted that with regard to the other year 
1961-62 the proceedings became barred. It is contended before ns that on a true 
construction of Rule 33 it should be held that the proceedings under that Rule have 
to commence within three years next succeeding to that to which the tax relates and 
that it is not necessary that the entire proceedings relating to the escaped assessment 
should be completed within that period. In other words if such proceedings under 
Rule 33 have been commenced within the period prescribed by the rule they can be 
continued even beyond the period of three years till a final order of assessment is 
made. Reliance has been placed on a number of derisions of this Court some of 
which may be noticed. In The State of Punjab and others v. Tara Chand Lajpat JRai 1 , 
the question which came up for consideration was that where the Sales Tax Authority 
issued a notice under section 11 (2) of the Punjab General Sales Tax Act. 1948 before 
the expiry of three years from the termination of the period for furnishing returns 
but finalised the assessment order after three years from the aforesaid date, whether 
such an assessment could be said to be barred by time. It was held that assessment 
proceedings commenced in the case of a registered dealer either when he furnished a 
return or when a notice was issued to him under section 1 1 f2) of the Punjab Act and 
if such proceedings were taken within the prescribed time, though the assessment was 
finalised, subsequently even after the expiry of the prescriber period no question of 
limitation would arise. In The State of Punjab and another v. Mtirlidhar Mahabir 
Prasad 2 , the question of laws was whether on a proper interpretation of sub-sections 
(4) and (5) of section 11 of the Punjab Act the period of limitation was three years 
for miking the assessment from the last date on which the return was to be filed or 
' whether the order of assessment was valid even after it was made after a period* of 
three years provided the necessary notice had been issued within that period. The 
aforesaid provision of the Punjab Act may be read : 

“ 11. (4) If a registered dealer, having furnished returns in respect of a period 
fails to comply with the terms of a notice issued under sub-section (2) the Assessing 
Authority shall within three years after the expiry of such period, proceed to assess 
to the best of his judgment the amount of the tax due from the dealer. 


1. 09*7)19 ST.C ^93:0967) 3 S.C.R. 140S. 

10 : (1967) 2 S.CJ. 404: A.I.R. 1967 S-C- 2. (196S) 21 S.T.C. 29. 
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(5) If a registered dealer does not furnish returns in respect of any period by 
the prescribed date, the Assessing Authority shall within three years after the expiry 
of such period, after giving the dealer a reasonable opportunity of being heard, 
proceed to assess to the best of his judgment, the amount of tax, if any, due from 
the dealer.” 

Relying mainly on the observation in Ghanshyam Das v. Regional Assistant Commis- 
sioner of Sales Tax, Nagpur 1 , this Court held that the proceedings for assessment 
were valid because the same had been initiated within the period prescribed under 
section 11 (5). The principle laid down in Tara Chand Lajpat RaVs-, case was 
followed. 

Rule 33 of the relevant rules is in these terms : 

Rule 33 (1) “ If for any reason the whole or any part of the turnover of business 
of a dealer or licensee has escaped assessments tax in any year or if the licence fee 
has escaped levy in any year, the assessing authority or licensing authority as the 
case may be, subject to the provisions of sub-rule (2) may at any time within three 
years next succeeding that to which the tax or licence fee relates determine to the 
best of his judgment the turnover which has escaped assessment and assess the 
tax payable or levy the licence fee in such turnover after issuing a notice to the 
dealer or licensee and after making such enquiry as he considers necessary'.” 

Now in view of the previous decisions the principle is firmly established that assess- 
ment proceedings under the Sales Tax Act must be held to be pending from the time 
the proceedings are initiated until they are terminated by a final order of assessment. 
The distinguishing feature cn which emphasis has been laid by the Counsel for the 
respondent is that the language employed in rule 33 is such as to lead to only one 
conclusion that the final determination of the turnover which has escaped assessment 
and the assessment of the tax have to be done within three years. It is pointed out 
that in the other Sales Tax provisions which came up for consideration in the cases 
mentioned above the words employed were “ proceed to assess ” e.g., sub-sections 
(4) and (5) of section 11 of the Punjab General Sales Tax Act. Our attention has 
been invited to the appropriate dictionary" meaning of the word “ determine ” which 
is “ to settle or decide ” — to come to a' judicial decision— (Shorter Oxford English 
Dictionary). It is suggested that the word “ determine ” was employed in Rule 33 
with a definite intention to set the limit within which the final order in the matter of 
assessment should be made, the limit being three years. We find it difficult to accept 
that in the context of Sales Tax legislation the use of the words “ proceed to assess ” 
and “ determine ” would lead to different consequences or result. In this connection 
the words which follow the word “ determine ” in Rule 33 must be accorded their 
due signification. The words “ assess the tax payable ” cannot be ignored and it 
is clearly meant that the assessment has to be made within the period prescribed. 
Assessment is a comprehensive word and can denote the entirety of proceedings 
which are taken with regard to it. It cannot and does not mean a final order of 
assassmmt alone unless there is something in the context of a particular provision 
which compels such a meaning being attributed to it. In our judgment despite the 
phraseology employed in Rule 33 the principle which has been laid in other cases 
relating to analogous provisions in Sales Tax statute must be followed as otherwise 
the purpose of a provision like Rule 33 can be completely defeated by taking certain 
collateral proceedings and obtaining a stay' order as was done in the present case or 
by unduly delaying assessment proceedings beyond a period of three years. 

It is undoubtedly' open to the Legislature or the rule_ making authority to xnnke 
its intention quite clear that on the expiry of a specified period no final order of assess- 
ment cun be made. Then the taxing authorities would certainly be debarred from 
completing the assessment beyond the period prescribed as was the case in sub- 
section (3) of section 34 of the Income-tax Act, 1922; but such is not the case here 


1. (1964) 4 S.C.R. 436: (1964) 1 I.TJ. 74; 2. C1967) 19 S.T.C. <93 : (1967) 3 S.CR. 
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and we would hold that the assessment proceedings relating to the year 1962-63 were 
within time. 

The appeal is allowed and the judgment of the High Court is set aside. The 
case shall go back to the High Court for disposal of such points as were previously 
not decided. In terms of the previous order dated 3rd April, 1969, the respondents 
shall be entitled to costs in this Court. 

V.M.K. Appeal allowed. 

THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present S. M. Sikri, G. K. Mitter and P. Jaganmohan Reddy, JJ. 

K. Ranganatha Reddiar — Appellant * 

v. 

The State of Kerala ... Respondent. 

Prevention of Food Adulteration Rules (1955), Proviso to Rule 12-A— Interpretation 
— Requirement of warranty in writing about “ the nature, substance and quality ” 
of the article of food as demanded by the vender— 1 Quality is up to the mark ” if 
could be interpreted to have same effect as certifying “ the nature , substance 
and quality ” of an article of food. 

When the proviso to rule 12-A of the Prevention of Food Adulteration Rules, 
1955, expressly says that no warranty in such form ( Form VT-A) shall be neces- 
sary in certain eventualities it would be rewriting the rule to hold that nevertheless 
the things must exist in the label or the cash memo. It seems that if the words 
in the warranty can reasonably be interpreted to have the same effect as certifying 
“the nature, substance and quality” of an article of food, the warranty will fall 
within the proviso. The Prevention of Food Adulteration Act is of wide applica- 
tion and millions of small traders have to comply with the provisions of the Act 
and the Rules. 

The words “ quality is up to the mark ” in the cash memo means that the quality 
of the article is up to the standard required by the Act and the vendee. Quality 
in this context would include nature and substance because the name of the article 
is given in the cash memo. It must be remembered that it is not a document drafted 
by a solicitor; it is a document using the language of a tradesman. Any tradesman, 
when he is assured that the quality of the article is up to the mark will readily con- 
clude that he is being assured that the article is not adulterated. The offence, if any, 
has been committed by the seller and not the appellant. 

Appeal from the Judgment and Order dated the 21st July, 1967 of the Kerala 
High Court in Criminal Appeal No. 109 of 1966. 

A. S. R. Chari, Senior Advocate (A. S. Nambiar and K.R. Nambiar, Advocates, 
within him), for Appellant. 

V. K. Krishna Menon, Senior Advocate (M. R. K. Pillai, Advocate, with him), 
for Respondent. 

The Judgment of the Court was delivered by 

Sikri, J . — In this appeal by certificate the only point that arises is whether the 
cash memo- Exhibit D-l, issued by the seller to the appellant contains a warranty 
within rule 12-A of the rules framed under the Prevention of Food Adulteration Act 
(XXXVII of 1954), hereinafter referred to as the Act. The Magistrate who tried the 
complaint, held that Exhibit D-l was a proper warranty and it fell within the 
proviso to rule 12-A. The High Court on appeal held to the contrary. 

The relevant facts are these. The appellant is a Rice and General Merchant and 
holds a wholesaler’s licence. It was alleged in the complaint that the appellant had 


*Cr. A. No. 141 of 1967. 
s c J— 50 


14th August, 1969. 
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stored and exposed for sale and sold compounded Asafoetida which was found to 
have been adulterated by wheat starch and tapioca starch and that non-pennitted 
orange coaltar dye was present. The report of the Public Analyst to Government, 
Trivandrum, was relied on in this connection. 

The appellant appeared as a witness and he stated that he purchased Asafoetida 
from L. T. Alakesan and Brothers, received it in enclosed packets in bags and sold 
it in bags. He received invoice w'hich reads as follows : 

“ L.T. Alakesan & Brothers, 

Asafoetida Merchants, Vellamadom 
Sri K. Ranganatha Reddiar, Kottarakara 
Rate : 6.00 

Particulars : C.S.T. Rs. 2. One case of Asafoetida Misky bag 30 Rs. 180-00 
The quality is up to the mark C.S.T. Rs. 3.60 


Rs. 183.60 


Rupees one hundred and eighty-three and nP. sixty only. 

One case (1-d) (I-d) 1/4/64 (Sd.) 147542 18/5/64. ” 

He further stated that “ it is written on the packet as “ Extra Superior ” in 
English and as “ Compounded misky full of quality and flavour ” in Tamil.” 

The relevant statutory provisions are : 

The Prevention of Food Adulteration Act, 1954. 

“ Section 14. Manufacturers, distributors and dealers to give warranty : — 

N j manufacturer, distributor or dealer of any article of food shall sell such article 
to any vendor unless he also gives a warranty in waiting in the prescribed form 
about the nature and quality of such article to the vendor.” 

Section 19 (2). A vendor shall not be deemed to have committed an offence 
pertaining to the sale of any adulterated or misbranded article of food if he 
proved: — 

(a) that he. purchased the article of food — 

(i) in a case where a licence is prescribed for the sale thereof, from a duly 
licensed manufacturer, distributor or dealer, 

(ii) in any other case, from any manufacturer, distributor or dealer, with a 
written warranty in the prescribed form ; and 

(b) that the article of food while in his possession was properly stored and 
that he sold it in the same state as he purchased it”. 

The Prevention of Food Adulteration Rules, 1955. 

“ Rule 12- A, Warranty — Every trader selling an article of food to a vendor shall, r 
if the vendor so requires, deliver to the vendor a warranty in Form VI-A : 

Provided that no warranty in such form shall be necessary if the label on the 
article of food or the cash memo, delivered by the trader to the vendor in respect 
of that article contains a warranty certifying that the food contained in the package 
or container or mentioned in the cash memo, is the same in nature, substance and 
quality as demanded by the vendor. 

Explanation— Tne term ‘ trader ’ shall mean an importer, manufacturer, whole- 
sale dealer or an authorised agent of such importer, manufacturer or wholesale 
dealer.” 
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, , S.CJ. 6* = (1967) MU (Crl.) 722 : (1966) 2 S.C.R. 815. 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present J. C. Shah, S. M. Sikrj and Y. Ramaswajo, JJ. 

Jothi Timber Mart, etc. ... Appellants* 

v. 

The Corporation of Calicut and another ... Respondents. 

Calicut City Municipal Act {XXX of 1961), Proviso to section 126 (1) — Interpretation — 
Levy of tax on timber on entry — No tax on timber brought into the city in the course 
of transit to any place outside the city and directly removed out of the city by rail, 
road or water — Proviso if exempts from taxation timber brought into the city in 
the course of transit even when not directly removed out of the city by rail, road 
or water. 

By virtue of Article 246 read with Schedule YU, Item 52, List H, of the Consti- 
tution, the State may legislate in the matter of “ tax on the entry of goods into 
a local area for consumption, use or sale therein/' The municipality derives its 
power to tax from the State Legislature and can obviously not have authority more 
extensive than the authority of the State Legislature. Section 126 of the Calicut 
City MunicipalAct, 1961 (XXX of 1961). declares a charge of tax on timber brought 
into the city. The proviso to see section 126 (1) says that no tax shall be levied 
on any timber brought into the city in the course of transit to any place outside the 
city and directly removed out of the city by rail, road or water. The proviso does 
not exempt from taxation timber brought into the city in the course of transit even 
when it is not directly removed out of the city by rail, road of water. It is 
difficult to hold that the proviso is enacted with the object of bringing to tax all 
(entry of timber which is not brought into the city in the course of transit to any) 
place outside the city and directly removed out of the city by rail, road or water. 

Appeals from the Judgment and Orders dated the 31st August, 1965 of the 
Kerala High Court in Writ Appeals Nos. 134 of 1964, etc. 

H. R. Gokhale, Senior Advocate (B. Datta . Advocate and J. B. JDadachcnji and 
O. C. Mathur, Advocates of Mjs.J. B.Dadachanji & Co., with him), for Appellants 
(In all the Appeals). 

C. K. Daphtary, Senior Advocate, (A. S. Nambiar and Miss Lily Thomas, 
Advocates, with him), for Respondent No. •! (In all the Appeals). 

D. P. Singh and M. R. K. Pillai, Advocates, for Respondent No. 2 (In all the 
Appeals). 

The Judgment of the Court was delivered by 

Shah. J. — In a group of petitions presented before the High Court of Kerala 
the appellants challenged the validity of the levy of “ timber-tax ’* by the Corporat ion 
of Calicut on the grounds, inter alia , that the State Legislature is incompetent to 
impose that tax under the Kerala Act (XXX of 1961). Govindan Nair,J.. declared 
that the Legislature was incompetent to enact section 126 of the Calicut City Municipal 
Act, 1961 (XXX of 1S6I). The decision of Govindan Nair, J., was reversed in 
appeal by a Division Bench of the High Court and the petitions were dismissed. 

By virtue of Article 246 read with Schedule YEE, Item 52, List U of the Constitu- 
tion, the State may legislate in the matter of “tax on the entry of goods into a local 
area for consumption, use or sale therein/ 7 The appellants contend that section 126 
conferring authority to impose timber tax violates the restrictions upon the legislative 
power imposed fay the Constitution and on that account is void. 


* C. As. Nos. 1079 to 1056 and 
10SS to 1099 of 1966- 


ISth July, 19®. 



397 




JOTHt TIMBER MART V: CORPN. OP CALICUT (Shah, J.). 


Section 98 of the Act enumerates the taxes and duties which the Municipality 
may levy and one of the taxes described in clause (e) is “ tax on timber brought into 
the city Section 126 of declares a charge of tax on timber brought into the city : 
it provides, (insofar as it is material): 

“ (1) If the Council by a resolution determine that a tax shall be levied on 
timber brought into the city, such tax shall be levied at such rates, not exceeding 
five rupees per ton, and in such manner as may be determined by the Council: 

Provided that no tax shall be levied on any timber brought into the city in 
the course of transit to any place outside the city and directly removed out of the 
city by rail, road or water. 

(2) No timber shall, except in the case referred to in the proviso to sub-sec- 
tion (1) be brought into the city unless the tax due thereon has been paid. 

(3) The tax shall be levied on timber kept within the city for sale if the Com- 
missioner has reason to believe that the tax, if any, due thereon has not been paid : 


Power to make bye-laws for sale and seizure of timber in respect of which tax 
is not paid and for carrying out the provisions relating to the levy of tax is conferred 
by section 126 (6) and section 369 (1) of the Act. The Corporation of Calicut has 
framed bye-laws relating to the levy and collection of timber tax. It is provided by 
clause 3 that the tax on timber shall be paid immediately on timber being brought 
into the City. Bye-law 7 provides : 

“ (1) If timber is brought into the city and it is claimed that it is in the course 
of transit to a place outside the city and not for consumption, use or sale within 
the city and if in the opinion of the authority or officer authorised to collect the 
tax on timber, such timber brought into the city is not for the purpose of transit 
but for the purpose of consumption, use or sale therein, such authority or officer 
may demand from the person claiming exemption an amount equal to the tax 
leviable for such timber as security. 

(2) If the person, who has paid the security satisfies the Commissioner within 
14 days from the date of payment that the timber in respect of which the amount 
was paid was brought into the city in the course of transit and not for consumption, 
use or sale therein the Commissioner shall refund the amount to such person. 

. Otherwise the same shall be appropriated towards tax due on such timber. 

(3) * * 


( 4 ) 


* » 


The High Court held that timber may be imported within the limits of the 
Corporation for four purposes — (1) for consumption in the city; (2) for use in the 
city; (3) for sale in the city; and (4) for transit through the city, and since all the four 
purposes were within the enacting part of the section and the proviso to section 126 
(1) having eliminated the right of the Municipality to levy tax for transit through 
the city, “the taxing power conferred by Entry 52, List II of the Seventh Schedule 
was ensured and its constitutional strength and validity upheld ” thereby. 

Counsel for the appellants contends that the High Court was in error in holding 
that entry of timber into the Municipal area may be only for consumption, use, or 
sale within the Municipality or in the course of transit through the limits of the muni- 
cipality. He says that the entry may for instance be merely for storage of the goods 
within the limits of the municipality and a provision levying tax on goods entering 
the limits of the municipality without a specification of the purpose is beyond the 
legislative power of the State. 
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Entry of goods within the local area for consumption, use or sale therein is made 
taxable by the State Legislature : authority to impose a general levy of tax on entry 
of goods into a local area is not conferred on the State Legislature by item 52 of List 
II of Schedule VII of the Constitution. The Municipality derives its power to tax 
from the State Legislature and can obviously not have authority more extensive than 
the authority of the State Legislature. If the State Legislature is competent to levy 
a tax only on the entry of goods for consumption, use or sale into a local area, the 
Municipality cannot under a legislation enacted in exercise of the power conferred 
by item 52, List II have power to levy tax in respect of goods brought into the local 
area for purposes other than consumption, use or sale. The authority, of the State 
Legislature itself being subject to a restriction in that behalf, section 126 may reasona- 
bly be read as subject to the same limitations. "When the power of the Legislature 
with limited authority is exercised in respect of a subject-matter, but words of wide 
and general import are used, it may reasonably be presumed that the Legislature was 
using the words in regard to that activity in respect of which it is competent to legis- 
late and to no other ; and that the Legislature did not intend to transgress the limits 
imposed by the Constitution ; see In re Hindu Women’s Rights to Property Act, 1937 1 
To interpret the expression “brought into the city” used in section 126 (1) as meaning 
brought into the city for any purpose and without any limitations would, in our judg- 
ment, amount to attributing to the Legislature an intention to ignore the constitu- 
tional limitations. The expression “ brought into the city ” in section 126 was there- 
fore rightly interpreted by the High Court as meaning brought into the municipal 
limits for purposes of consumption, use or sale and not for any other purpose. 

While we agree with the ultimate conclusion of the High Court we may observe 
that we do not agree with the assumption made by the High Court that the entry of 
goods into the city may be only for the four purposes mentioned by the High Court 
nor do we hold that the proviso exempts from taxation timber brought into the city 
in the course of transit even when it is not directly removed out of the city by rail, 
road or water. The proviso in our judgment has a limited operation. It merely 
provides that the municipality shall not be entitled to levy a tax on timber brought 
into the city in the course of transit to any place outside the city and directly removed 
out of the city by rail, road or water. But on that account we are unable to hold 
that the proviso is enacted with the object Gf bringing to tax all entry of timber which 
is not brought into the city in the course of transit to any place outside the city and 
directly removed out of the city by rail, road or water. 

The appeals fail and are dismissed. There will be no order as to costs in these 
appeals. 

V.M.K. Appeals dismissed, 

THE SUPREME COURT OF INDIA. 

(Original Jurisdiction.) 

Present S. M. Sikri, G. K. Mitter and K. S. Hegde, JJ. 

Shyamal Chakravarty ... Petitioner* 

v. 

The Commissioner of Police, Calcutta and another ... Respondents. 

Preventive Detention Act (IV of 1950), section 3 — Scope — Detenu and his associates 
using deadly weapons, acid bulbs, iron rods, lathis etc., indiscriminately and thus 
endangering lutman lives in the locality — Detenu and his associates also pre- 
venting the police constables from discharging their lawful duties — Grounds of 
detention if have reference merely to maintenance of order. 

The detenu in each of the cases (as indicated in the grounds of detention) acted 
along with associates who were armed with lathis, iron rods, acid bulbs, etc. It is 

1. (1941.) 2 M.LJ. 12: (1941) F.b J. 1 : (1941) F C R 12. 

*W.P. No. 102 of 1969. 


4th August, 1969. 
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clearlv said in ground No. 1 that he committed a riot and in discriminately used 
add bulbs, iron rods, lathis, etc., endangering human lives This ground cannot 
be said to have reference merely to maintenance of order because it ahects the 
locality and everybody who lives in the locality. Similarly, in the second ground, 
he along with his associates prevented the police constables from discharging their 
lawful duties and thus affected everybody living in the locality. In ground No. 3, 
the whole l ocali ty was in dangerasthe detenu andhis associates were armed 
with deadlv weapons and these were in fact used indiscriminately endangering 
human lives in the locality. The object of the detenu seems to have been to terro- 
rise the locality and bring* the whole machinery of law and order to a halt. There- 
fore, it cannot be said that the grounds do not have any relation to the maintenance 
of public order. There has been no breach of the provisions of the Preventive 
Detention Act, 1950. The feet that public order is affected by an act which was 
also an offence under the Indian Penal Code seems to he irrelevant. 

Petition under Article 32 of the Constitution of India for a writ in the natnre 
of habeas corpus. 

Vmoo Bhagat , Advocate, arnicas cicriae, for Petitioner. 

S.F. Mitra, Advocate and G. S. Chatterjee, Advocate, for Sttkomor Baste, 
Advocate, for Respondents. 

The J udgm ent of the Court was delivered by 

Sikri » J- — This is a petition under Article 32 of the Constitution by Shyamal 
Chakraborty who has been detained under the Preventive Detention Act, 1950 
(hereinafter referred to as the Act). Three grounds have been urged by the learned 
Counsel why we should issue a writ of habeas carpets directing his release : (I) that 
the detenu’s representation was not considered by the Government, (2) that the 
grounds furnished to the detenu mentioned offences under the Indian Penal Code and 
cannot be used for the purpose of detaining the detenu except in emergencies, and 
(3) that the grounds do not have any relation to the maintenance of public order. 
Following are the facts as they emerge from the affidavits on record. 

The detenu was detained by an order No. 3846-D-D. (S), dated 13th November, 
196S, passed by the Commissioner of Police, Calcutta in exercise of powers conferred 
on him by section 3 (2) of the Act. The detenu was arrested on 13th November, 
1968 and was served with the grounds of detention both in English and in vernacular 
on the same day. On 15th November, 1968, the Commissioner of Police reported 
tire fact of such detention of the petitioner together with the grounds and other parti- 
culars having bearing on the necessity of the order to the State Government. On 
19th November, 1968, the Governor was pleased to approve the said order of deten- 
tion under section 3 (3) of the Act and on the same day the Governor submitted 
the report to the Central Government under section 3 (4) of the Act together with 
grounds and other particulars having bearing on the necessity of the order. On 7th 
December, 1968, his case was placed before the Advisory Board under section 9 
of the Act. On 6th January, 1969,the Advisory Board after consideration of the 
materials placed before it was of the opinion that there was sufficient cause for deten- 
tion of the petitioner. The petitioner had not submitted any representation to the 
State Government till then. By an order dated 8th January', 1969, the Governor 
was pleased to confirm the order of detention. It appears that on the 13th January, 
1969 and 16:h January, 1969, the detenu made representations. After the receipt 
of these representations the same were sent by the Home Department to the Com- 
missioner of Police for his report. On 1st April, 1969, the Commissioner of Police 
informed the Home Department that he did not recommend the release of the peti- 
tioner. Bat the representations of the petitioner were not received back from the 
Commissioner of Police with his letter of the 1st April, 1969. Later on the Com- 
missioner of Police sent back the representation dated 13th January', 1969 to the 
Home Department. This Court on 28th March, 1969,issned a notice under Article 
o2 ox tne Constitution to the Commissioner of Police and to the State Government to 
show cause why Rule Nisi should not be issued made returnable three weeks hence 



400 


THE SUPREME COURT JOURNAL. 


[1970 


On receipt of this notice the State Government refrained from passing any order on 
the representation dated 13th January, 1969. The representation dated 16th January, 
1969 is untraceable, but effort is being made to trace it. According to the Com- 
missioner of Police it was on the same lines as the representation dated 13th January, 
1969. 

It is .necessary to reproduce the grounds of detention served on the detenu and 
they are in the following terms : 

“ You are being detained in pursuance of a detention order made under sub- 
section (2) of section 3 of the Preventive Detention Act, 1950 (IV of 1950) 
on the following grounds : 

You have been acting in a manner prejudicial to the maintenance of public 
order by the commission of offences of rioting, assault etc., as detailed below : 

(1) That on 28th June, 1968 , at about 6 p.m. you along with your associates 
being armed with lathis, iron rods, acid bulbs, etc., committed a riot in Kumartuli 
Park in course of which you severely assaulted Shri Amal Krishna Roy of 20-A 
Abhoy Mitra Street and iron rods, acid bulbs etc., were indiscriminately used 
endangering human lives. 

(2) That on 23id July, 1968, at about 6.10 p.m. you along with your associates 
being armed with lathis, iron rod, hockey sticks, etc., attacked constables Sankar 
Lai Bose and Jagdish Singh both of Shyampukur P.S. on Kaliprosad Chakraborty 
Street near the Gaudiya Math who went there to discharge their lawful duties, 
as a result of which constable Sankar Lai Bose sustained bleeding injuries on his 
person. 

(3) That in the night of 3rd October, 1968, between 11.50 p.m. and 1.30 A.M. 
you along with your associates being armed with deadly weapons took part in a 
riot at Rabindra Sarani from Bug Bazar Street crossing to Kumartuli Street 
crossing in course of which bombs, brickbats and soda water bottles were indis- 
criminately hurled endangering human lives. 

You are hereby informed that you may make a representation to the State 
Government against the detention order and that such representation should be 
addressed to the Assistant Secretary to the Government of West Bengal, Home 
Department, Special Section, Writers’ Buildings, Calcutta and forwarded through 
the Superintendent of the Jail in which you are detained as early as possible. 

You are also informed that under section 10 of the Preventive Detention Act, 
1950 (TV ol 1950) the Advisory Board, shall, if you desire to be heard, hear you 
in person and that if you desire to be so heard by the Advisory Board you should 
intimate such desire in your representation to the State Government.” 

Coming now to the first point raised by the learned Counsel it seems to us that 
there has been no breach of the provisions of the Act. This Court has held that it is 
obligatory on the Government to deal with the representations made by the detenu, 
but the facts recited above show that the detenu did not choose to make a representa- 
tion before the Advisory Board dealt -with the matter, and further the State Gc\ em- 
inent was in the process of dealing with the representation when this Court issued the 
notice. Moreover, in the representation dated 13th January’, 1969, the detenu barely 
stated that the grounds were false and that the detenu was a poor man and the family 
conditions were miserable and he was living peacefully in the town and had never 
committed any act which was manifestly prejudicial to the maintenance of public 
order or communal harmony. He prayed that “ under the circumstances, I am to 
request you to kindly produce me before the Advisory Board and release me.” 

At that stage it was impossible to produce him before the Advisory’ Board. The 
Advisory Board had already dealt with the matter. Under these circumstances we 
are unable to say that there has been a breach of section 7. We trust that the State 
Government will now immediately deal with the representation or representations 
and pass a suitable order. 
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[s.c. N.c. 37.] 

M. Hidayatitllah, C. J. 
A. N. Ray and 

I. D. Dita, JJ. 
2-2-1970. 


Brij Kishore Pandey v. 
The State of TJ.P. 
Cr. A. No. 10S of of 1969. 


Penal Code (XLV of 1860), section 302 — Punishment for murder — Award of 
lesser sentence — Discretion of Court 

Both the sentences of death and imprisonment for life for the offence of murder 
are legal and the Courts have a fair discretion in the matter, in the light of the cir- 
cumstances existing in each case. 

The previous history of the accused in the present case, which shows a certain 
amount of lack of control and a sense of grievance together with certain abnormali- 
ties of mind, make it clear that it was an act of a person who was easily excited and 
therefore likely to be moved by irresistible impulses. Considering also his age, 
(22 years and 9 months), although his act was probably pre-planned in the sense that 
he had a knife with him, it was an act of person who suddenly lost control. Although 
under our present law the plea of irresistible impulse is not yet accepted as a defence 
to a charge of murder, it may be taken into account in assessing the true punishment 
to be given in a given case. Therefore, although the Supreme Court would be very 
unwilling to interfere in matters of sentence, on the facts of the present case the ends 
of justice would be amply served by reducing the sentence of death to one of 
imprisonment for life. 

V.K. Sentence reduced. 


[s.c. N.c. 38.] 

M. Hidayatullah , C. J., 

J. C. Shah, 

K. S. Hegde, 

A. N. Grover, 

A. iV. Rav and I. D. Dua, JJ. 
2-2-1970. 


Champa Kumari Singhi v. 
The Member Board of Revenue, West 

Bengal. 

C.A. Nos. 564-571 of 1968. 


Tax recovery — Limitation — Agreement between Income-tax Department and 
assessees — Tax to be paid in instalments and on failure to pay any of the instalments 
whole amount to be paid forthwith — Failure to pay first instalment — Proceedings for 
recovery commenced after the expiration of one year from the last day of the financial 
year in which the demand was made — Whether barred by limitation. 

Indian Income-tax Act 1922 (Central Act XI of 1922), section 46 (1), (7) proviso, 

0v). 

Under an agreement entered into between the asses sees and the Income-tax 
Department the total tax liability of the parties was calculated and each party be- 
came jointly and severally liable for the whole amount. The instalments were fixed 
to be payable on 31st March, every year, commencing from 31st March, 1953, and 
ending with 31st March, 1957, and on the breach of a single instalment the whole 
of the amount became exigible. On 22nd September, 1952, notices of demand were 
sent to the assessee for the payment of the first instalment which fell due on 31st 
March, 1953. The assesssees failed to pay the first instalment on and 14th March, 
1956, certificates under section 46 (2) of the Indian Income-tax Act, 1922, were 
issued for the recovery of the amount. The assessees filed writ petitions in the High 
Court to quash the recover)' proceedings on the ground that the proceedings were 
barred by limitation because the proceedings should have been commenced" within 
the end of the financial year commencing from 31st March, 1955. The High Court 
held that the proceedings were not barred by limitation. On appeal to Supreme 
Court, 

Held, (by majority) {Hegde, J., 
not barred by limitation. 

S — Jt Jt o 


dissenting) — The recovery proceedings were 



Clause (/r) of the proviso to sub-scction (7) of section 46 does not mention about 
the exigibility of the whole amount or exigibility of any particular insla'mcnt. 
It only says that if instalments are granted, the time of one year ending with the end 
of the financial year is to be calculated from the date on which the last instalment 
is payable. 

Held on facts, the scheme of the instalments took the matter out of the main 
part of sub-section (7) and brought it within the proviso to clause (/r). Under the 
assessment order a notice of demand was sent to pay the money of the first instal- 
ment of Rs. 9,50,000 by 31st March, 1953. On breach of it, the whole amount was 
said to be exigible and the demand in respect of that was also made. The appellants, 
therefore, became defaulters on the failure to pay the first instalment. Whenever 
instalments are granted, the period of limitation counts from the last instalment and 
here it would be one year from 31st March, 1957. The certificate was issued on 
14th March, 1956, and, therefore, it was well within the period of limitation. 

T.K.K. '■ Appeals dismissed. 

[s.c. N.c. 39.] 

M. Hidayatullah, C.J. 

J. C. Shah, 

K. S. Hegde, 

A. N. Grover, 

A. A r . Ray and 
I. D. Dua, JJ. 

5-2-1970. 

Constitution of India (1950), Articles 14, 19, 352, 358, 359 and 301 to 305 — Pro- 
clamation of emergency under Article 352 — Effect — Executive action of Government, 
if and when protected by Article 358 or 359 — Freedom of trade guaranteed by Article 
301 — Cannot be taken away by an executive fiat. 

On 30th December, 1964 the State of Andhra Pradesh ordered that the sugar 
quota allocated to the twin cities of Hyderabad and Secunderabad be given in its 
entirety to a co-opeiative society at Hyderabad. On that account the respondents, 
who held licences under the Andhra Pradesh Sugar Dealers Licensing Order, 1963, 
for distribution of sugar and who were also recognised dealers under the Sugar Con- 
trol Order, 1963, were prevented from carrying on their business. When this order 
was made the proclamation of emergency declared by the President under Article 
352 of the Constitution of India on 26th October, 1962, was in force. On the question 
of validity of the order : 

Held, the order was invalid and had been rightly struck down by the High Couit 
as “ null, void and ultra vires.” 

No doubt on the issue of the proclamation of emergency, under Article 352, the 
State is, for the duration of the emergency, competent to enact legislation, notwith- 
standing that it impairs the freedoms guaranteed by Article 19 of the Constitution. 
The State is also competent to take executive action which the State would, but 
for the provisions contained in Article d9, be competent to take. But the executive 
order immune from attack is only that order which the State was competent, but for 
the provisions contained in Article 19, to make. Executive action of the State which 
is otherwise invalid is not immune from attack merely because a proclamation of 
emergency is in operation when it is taken'..' Since the impugned order was plainly 
contrary to the statutory' provisions contained in the Andhra Pradesh Sugar Dealers 
Licensing Order, 1963 and the Sugar Control Order, it was not protected under 
Article 358 of' the Constitution. 

Nor had it the protection under Article 359. Only if the impugned order 
was shown to be made under the authority reserved by’ tbcJDefence of India Ordi- 
nance or rules made thereunder, the jurisdiction of the Court to entertain a petition 
for impairment of the guarantee under Article 14 may be excluded. But the im- 


Disfrict Collector v. 
M/s. Ibrabim & Co. 
C.A. Nos. 1285-1309 of 1966. 
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pugned action was not shown to be taken under the Defence of India Ordinance or 
under the rules or order made thereunder. 

Again under Article 301 the freedom of trade, commerce and intercourse 
throughout the territory of India is declared free, subject to restrictions contained 
in Articles 303 to 305. By Article 304 even by Legislature, restrictions on the freedom 
of trade, commerce and intei course with or within the. State may only be imposed, 
if such restrictions are reasonable and are required in the public interest and the Bill 
or amendment is introduced or moved in the Legislature of a State with the previous 
sanction of the President. Obviously the guarantee under Article 501 cannot be 
taken away by executive action. 

V.K. Appeals dismissed > 


[s.c. N.c. 49.] 

J. C. Sfiafi, 

K. S. Hegde and 
A. N. Grover, JJ. 

5-2-1970. 


Kshirode Behari Chakravarfy v. 

Union of India. 
C.A. No. 2374 of 1966. 


Constitution of India (1950), Article 311 — Dismissal of public servant — Enquiry 
under Article 311 — Scope. 

The enquiry under Article 311 is a domestic enquiry and the Court is not con- 
cerned with the question whether on the evidence before the officer or authority pas- 
sing the order against the civil servant, there was sufficient evidence to justify the 
order. The guarantee under Article 311 is of the regularity of the enquiry". If 
the enquiry' is not vitiated on the ground of any procedural irregularity the Court 
is not concerned to decide whether the evidence justifies the order. 

V.K. Appeal dismissed. 

[s.c. N.c. 41.] 

M. Hidayatullah, C.J., 

J. C. Shah, 

K. S. Ezgde, 

A. N. Grover, 

A. A r . Ray and Sanjeevi Naidu, etc. v. 

.D. Dua. JJ. State of Madras. 

5-2-1970. C.A. Nos. 397, 400-402. 404-41 7, 422-441 , 

451 etc., of 1969. 

Constitution of India (1950), Article 166 (3) — Madras Government Business Rules, 
Rule 23 (A) — Validity — If ultra vires the powers under Article 166 (3). 

Rule 23 (A) of the Madras Government Business Rules, which provides that 
the powers and functions which the State Transport undertaking may exercise under 
section 68-C of the Motor Vehicles Act shall be exercised and discharged on behalf 
of the State Government by the Secretary to the Government of Madras in the 
Industries, Labour and Housing department, is valid and is not ultra vires the 
powers under Article 166 (3) of the Constitution of India. 

The Constitution has authorised the Governor under Article 166 (3) to nvke 
rules for the more convenient transaction of business of the Government of the State 
and for the allocation amongst its Ministers, the business of the Government. The 
Governor can not only allocate the various subjects amongst the Ministers but may 
go further and designate a particular official to discharge any particular function, 
on the advice of the Council of Ministers. In the very nature cf things, neither the 
Council of Ministers nor an individual Minister can attend to the numerous matters 
that come up before the Government. These matters have to be attended to and 
decisions taken by various officials at various levels. When those officials discharge 
the functions allotted to them, they are doing so as limbs - of the Government and 
not as persons to whom the power of the Government had been delegated. 
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It cannot therefore be contended that by making rule 23 (A) the power under 
section 68-C of the Motor Vehicles Act conferred by Parliament to the State Govern- 
ment has been delegated to somebody else. 

V.K. Appeals dismissed. 

[s.c. N.c. 42.] 

A. N. Ray and Govinda Kadtnji Kadam v. 

I. D. Dm, JJ. State of Maharashtra. 

9-2-1970. Cri. A. No. 188 of 1969. 

Criminal Procedure Code (V of 1898), sections 410, 418 and 421 — Appeal under 
.section 410 — Summary dismissal by the High Court by the word “ rejected ” — Pro- 
priety. 

Though on appeal under section 410, Criminal Procedure Code, by a person 
convicted at a trial held by a Sessions Judge or an Additional Sessions Judge the ap- 
pellant is entitled under section 418 of the Code to challenge the conclusions both on 
facts and of law and to ask for a reappraisal of the evidence, the appellate Court has 
nevertheless full power under section 421 of the Code to dismiss the appeal in limine 
even without sending for the records, if on perusal of the impugned order and the 
petition of appeal it is satisfied with the correctness of the order appealed against. 
This power has to be exercised after perusing the petition of appeal and the copy of 
the order appealed against and after affording to the appellant or his pleader a 
reasonable opportunity of being heard in support of the appeal. The summary 
decision is accordingly a judicial decision which vitally affects the convicted appellant 
and in a fit case it is also open to challenge on appeal in the Supreme Court. An 
order summaiily dismissing an appeal by the word “ rejected ”, as in the present 
case, though not violative of any statutory provision removes nearly every opportu- 
nity for detection of errors in the order. Such an order does not speak and is in- 
scrutable giving no indication of the reasoning underlying it. It may at times 
embarrass the Supreme Court when the order appealed against prim a facie gives 
rise to arguable points. When, therefore, an appeal in the High Court raises a 
serious and substantial point which is prima facie arguable it is improper for that 
Court to dismiss it summarily without giving some indication of its view on the points 
ra'sed. The interest cf justice and fairplay require the High Court in such a case to 
give an indication of its views sc that the Supreme Court in the event of an appeal 
from that order being presented, has the benefit of the High Court’s opinion on those 
points. 

Held on facts, that the order of dismissal in limine of the appeal of the appel- 
lants by the High Court was insupportable. 

V.K. Appeal allowed and 

case remanded. 

[s.c. n.c. 43.] 

J. C. Shah, 

K. S. Hegae and Basakha Singh & Co., Lid. v. 

A. N. Grover, JJ. Collector of Central Excise and Land 

Customs. 

9-2-1970. C.A. No. 1987 of 1966. 

Sea Customs Act (VJUI of 1878), section 167 (8) — Import Trade Schedule, Items 
314 and 315 — Imported Items whether 12 bore guns or parts thereof — Finding by 
customs authorities — Interference with by Courts — Scope. 

The parts of a gun can be broadly categorised under four reads viz., (1) Butt: (2) 
Barrel ; (3) Action and (4) Forehand. According to the appellant, tl.e articles im- 
ported are only Barrels and Actions. It did not import eitnei Butts or Forehands. 
Even according to the Collector of Customs Butts were not imported. Without a 
butt a gun cannot be used. Therefore the Collector of Customs, Board of Revenue 
and the Government were not right in concluding that the articles imported by the 
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appellant are 12 bore guns for which he had no licence. The} are obviously parts 
of gun. The Division Bench of the High Court was in enor in thinking that every 
finding of the authorities under the Sea Customs Act, however, wrong it may be, 
is binding on the Court. 

V.K. Appeal allowed. 

[s.c. n. c. 44.] 

S. M. Sikri and Dev Kanta Barooah v. 

V. Bhargava, JJ. Golak Chandra Baruah. 

12-2-1970. C.A. No. 1701 of 1968. 

Representation of the People Act (XLTiT of 1951), section 123 (4) — When 
attracted. 

In an election it is always open to a candidate to show that his rival candidate 
is lacking in knowledge in education and is not capable of managing the affairs pro- 
perly in any public body. A slight exaggeration is quite natural on occasions 
when canvassing is going on for an election. 

Where statements of facts are given and only inferences are drawn the words 
used at the time of putting down the inferences have to be held to be expressions of 
opinion and not statements of fact. 

It is quite clear that the words Deshdrohita and Vish was glia takta, (Assamese 
words for revolt against country and treachery or breach of faith respectively), have 
been used only to bring into light the conduct of the respondent which was adverse 
to the policies of the Congress and against the interests of the country. Possibly, 
milder words could have been used to describe his conduct on these occasions, but 
even the use of strong words is not very unnatural at the time of election. The words 
used though harsh were not such as to lead the voters to think that the respondent 
had a low moral character. Care was taken to give the facts from which inferences 
were being drawn and the voters could well perceive for themselves whether the 
inference which was drawn and expressed in these strong terms was justified or 
not. 

Further, a false statement of fact which deals with the political position or 
reputation or action of a candidate cannot be held to be a false statement as to the 
personal character of the respondent and cannot therefore constitute corrupt practice 
under section 143 (4) of the Representation of the People Act, 1951. 

Held on facts, that the High Court was not right in setting aside the election of 
the appellant on the ground that he was guilty of the corrupt practice under section 
123 (4) of the Act. 

V.K. Appeal allowed. 

[s.c. N.c. 45.] 

J. C. Shah. 

K. S. Hegde and Khushal Khemgar Shah v. 

A. N. Graver, JJ. IVIrs. Khorshed Bann Dabiba Boatwalla. 

12-2-1970. C.A. No. 1201 of 1966. 

Partnership Act (XI of 1932), sections 14, 39, 42, 46 and 55 (1) — Partnership 
deed stipulating that partnership should be continued by surviving partners even after 
death of a partner — Legal representative of deceased partner if disentitled to claim a 
share in the value of goodwill. 

It cannot be contended that goodwil may be taken into account only when there 
is a general dissolution of the firm and not when the representative of a partner claims 
his share in the firm, which by express stipulation is to continue notwithstanding 
the death of a partner. Sections 39, 42, 46 and 55 (1) of the Partnership Act do 
not support such a contention. These provisions deal with the concept and conse- 
quences of dissolution of the firm; they do not » ither abrogate the terms of the con- 
tract between the partners relating to the conccqucnces to ensure in the event of the 
death of a partner when the firm is not to stand dissolved by such death, nor to the 
right which the partner has in the assets and property of the firm. 



It cannot be argued that in interpreting a deed of partnership, the business 
whereof it is stipulated shall be continued by the surviving partners even after the 
death of a partner, the Court null not award to the legal representatives of the de- 
ceased partner a share in the goodwill in the absence of an express stipulation to 
the contrary. The goodwill of a firm in that component of the total value of the 
undertaking which is attributable to the ability of the concern to earn profits over 
a course of years because of its reputation, location and other features and is an asset. 
In interpreting the deed of partnership, the Court will insist upon some indication 
that the right to_a share in the assets is, by virtue of the agreement that the surviving 
partners are entitled to carry on the business on the death of the partner, to be 
extinguished. In the absence of a provision expressly made or clearly implied, the 
normal rule that the share of a partner in the assets devolves upon his legal repre- 
sentatives will apply to the goodwill as well as to the other assets. 

An agreement between the partners that the name, the place of business and 
the reputation of the firm are to be utilised by the surviving partners will not neces- 
sarily warrant an inference that it was intended that the heirs of the deceased 
partner will not be entitled to a share in the goodwill. 

V.K. Appeal ditmissed. 

[s.c. N.c. 46.] 

M. Hidayatullah, C. J., 

J. C. Shah , 

K. S. ffegde, 

A. N. Grover, 

A. N. Ray and Joint Commercial Tax Officer v. 

I. D. Dua . JJ. Young Men’s Indian Association. 

12-2-1970. C.A. Nos. 1724-1727 of 1967. 

Madras General Sales Tax Act (T of 1959), section 2 (g) and (n) — Members club 
preparing and supplying food, snacks, beverages, etc., to its members — If liable to 
pay sales tax'. 

By Majority : The essential question, in the present case, is whether the supply 
of the various preparations by each club {viz., the Cc‘mrpolitan Club. Madras, the 
Young Men’s Indian Association, Madras and the Lawle) Institute, Ootncamund), 
to its members involved a transaction of sale. The State Legislature being com- 
petent to legislate only under Entry 54, List JI of the 7th Schedule to the Consti- 
tution the expression “ sale of goods ” bears the same meaning which it has in the 
Sale of Goods Act, 1930. Thus in spite of the definition contained in section 2 (n) 
read with Explanation I of the Madras General Sales Tax Act, 1959, if there is no 
transfer of property from one to another there is no sale which would be exigible 
to tax. If the club even though a distinct legal entity is only acting as an agent for 
its members in the matter of supply cf various preparations to them no sale would 
be involved as the element of transfer wc-uld be completely absent. 

The final conclusion of the High Court in the judgment under appeal was that 
the case of each club was analogous to that of an agent or mandatory investing his 
own monie - for preparing th’ngs for consumption of the principal and later 
recouping himself for the expenses incurred. Thus, as no transaction of sale was 
involved there could be no levy of tax under the provisions of the Act on the supply 
of refreshments and preparation by each one the clubs in the present case to its 
members. 

Case-law discussed. 

Per Shah, J., (in a separate but concurring opinion) : Whether refreshments 
beverages and other articles supplied by a Members’ club for consideration to its 
members are in law sold depends upon the circumstances in which the transaction 
takes place. In each case the liability to tax of the transaction will depend upon its 
strictly legal form. Tf an incorporated members’ .club supplies its property to its 
members at a fixed tariff, the transaction would readily be deemed to be one for rale. 
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even if the transaction is on a non-profit basis ; such a transaction would be liable 
to sales tax. Where, however, the club is merely acting on behalf of the members 
to make available to them refreshments, beverages and other articles, the trans- 
action will not be regarded as a sale, for the club is the agency through which the 
members have arranged that the refreshments, etc., should be made available. The 
test in each case is whether the club transfers property belonging to it for a price or 
the club acts as an agent for making available property belonging to its members. 

(His Lordship however disagreed with the majoiity on the question of the ap- 
propriateness of applying the analogy of the cases decided under the Licensing Act 
in the United Kingdom concerning the supplj by clubs of alcholic drinks to their 
members, to a taxing statute.) 

V.K. Appeals dismissed. 

[s.c. .N.c. 47.W 

S. M. Sikri and Smt. Bhagwan Kanr v. 

V. Bhargava , JJ. . State of Punjab. 

13-2-1970. C.A. No. 1 159 of 1966. 

P epsa Tenancy and Agricultural Lands Act (XHT of 1955) , as amended by Pepsn 
Act (XV of 1956), sections 32-B and 22 — Scope — Act if hit by Article 14 of the Consti- 
tution. 

Section 32-B applies only to a landowner owning or holding land under his 
persoail cultivation which in the aggregate exceeds the permissible limit and the 
contention that the words “ under the personal cultivation ” in the section applies 
only to a tenant and not to a landowner is untenable. Although this interpretation 
leads to some hardship on some person this is the correct meaning and accordingly 
the appellant cannot take advantage of section 32-B and the subsequent provisions 
in Chapter IV-A. If chapterTV-A is out of the way then it is difficult to bold 
that section 22 does not apply, on the facts of this case. Section 22 iclearly enables 
the respondents to put in applications to acquire proprietary rights as it was not con- 
tested that they were tenants within the definition of the word in section 20. 

The point that Pepsu Tenancy and Agricultural Lands Act, 1955, is hit by 
Article 14 of the Constitution of India is not open for any further discussion because 
the Supreme Cc-urt has held that this Act is protected by Article 31-A of the Consti- 
tution and cannot be challenged on the ground that it violates Article 14. (See Pritam 
Singh Chahil v. State of Punjab, A.I.R. 1967 S.C. 930 and Inder Singh v. State of 
Punjab, A.I.R. 1967 S.C. 1776). 

V.K. Appeal dismissed. 

[s.c. N.c. 48.] 

J. C. Shah, 

K. S. Uegde and Cbinnamuthu Gounder v. 

A. N. Grover, JJ. P. S. A. Permnal Cbettiar. 

16-2-1970. C.A. Nos. 1116-1118 of 1966. 

Midras Cultivating Tenants’ Protection Act (XXV of 1955), sections 3 (2) (d) 
and 6-A — Provisions of section 6-A, when attracted — Effect of tenant denying title of 
landlord. 

The clear import of section 6-A is that in any suit before any civil Court for 
possession, if the defendant proves not only that he is a cultivating tenant but also 
that he is entitled to the benefits of the Act the civil Ccurt is bound to transfer it to 
the Revenue Divisional Officer and cannot proceed to try and dispose of it itself. 
In the present case it has been found by the High Court as also by the trial Court 
that the appellants had wilfully denied the title of the respondent who is the landlord. 
They thus became disentitled to the benefits of the Act. Consequently the civil 
Court had jurisdiction to proceed with the trial and there was no question of its 
transferring the suit to the Revenue Divisional Officer. There has been a consistent 
coarse of decisions of the MadrasHigh Court that in order to attract the applicability 
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of section 6-A both, the conditions must co-exist, namely, the defendant must be 
a cultivating tenant within the meaning of the Act and he should be entitled to 
the benefits of the Act. If both these conditions are not satisfied no question of any 
transfer under section 6-A with arise. The civil Court may have to determine, for 
the purpose of coming to the conclusion whether a suit has to be trar sfcrred under 
section 6-A, certain questions which are within the jurisdiction of the Revenue Court 
under the Act. But that cannot affect the interpretation of the words “ cultivating 
tenant entitled to the benefits of the Act.” 

V.K. Appeal dismissed. 

[s.c. n.c. 49.] 

A. N. Ray and R. M. Cftatferji v. 

I. D. Dua. JJ. Havildar Fuer Singh. 

19-2-1970. Criminal Appeal No. 89 of 1967. 

Criminal Procedure Code (Y of 1898), sections 156, 169 and 190 (1) (c) — Police 
submitting final report after investigation that there is no case — Magistrate if can call 
upon police to submit a charge-sheet. 

It has been emphasised in several decisions that it is of the utmost importance 
that the judiciary should not interfere with the police in matters which are within 
their province and into which the law imposes on them the duty of enquiry'. 

The provisions of the Cr. P. Code do not empower the magistrate to ash the police 
to submit a charge-sheet. If, however, the magistrate is of opinion that the report 
submitted by the police requires further investigation the magistrate may order 
investigation under section 156 (3) of the Code. Directing a further investigation 
is entirely different from asking the police it submit a charge-sheet. Further more, 
section 190 (I) (c) of the Code empowers the magistrate to take cognizance of an 
offence notwithstanding a contrary opinion of the police. 

Thus, a magistrate cannot call upon the police to submit a charge-sheet when 
they have sent a report, that there is no case for sending up the accused for tiial. 

(Divergent views expressed by various High Courts referred to. Decisions of 
Calcutta and Madras High Courts approved and those of Bombay and Patna High 
Courts overruled.) 

V.K. Appeal allowed. 
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i] BENNETT COLEMAN & CO., (p.) LTD. V. P. P. DAS GUPTA. 

It will bo convenient to deal with the points 2 and 3 mentioned above together. 
It is true, as urged by the learned Counsel forthe petitioner, that this Court has con- 
sistently held that the grounds must have relevance to the maintenance of public 
order, and that they should not relate merely to the maintenance of order. It is true, 
as laid down by this Court, that the contravention of any law always affects order 
but before it can be said to affect public order it must affect the community or the 
public at large. As Ramaswami, J., put it in Pushkar Mukherjee and others v. 
The State of West Bengal 1 “ in this connection we must draw a line of demarcation 
between serious and aggravated forms of disorder which directly affect the com- 
munity or injure the public interest and the relatively minor breaches of peace of a 
purely local significance which primarily injure specific individuals and only in a 
secondary sense public interest.” 

The question which arises is this, do the grounds reproduced above relate merely 
to maintenance of order or do they relate to the maintenance of public order ? 
It will be noticed that the detenu in each of these cases acted along with associates 
who were armed with lathis, iron rods, acid bulbs, etc. It is clearly said in ground 
No. 1 that he committed a riot and indiscriminately used acid bulbs, iron rods, lathis, 
etc., endangering human lives. This ground cannot be said to have reference merely 
to maintenance of order because it affects the locality and everybody who lives in the 
locality. Similarly, in the second ground, he alongwith his associates prevented the 
police constables from discharging their lawful duties and thus affected everybody 
living in the locality. 

In ground No. 3, again the whole locality was in danger as the detenu and his 
associates were armed with deadly weapons and these were in fact used indiscrimi- 
nately endangering human lives in the locality. The object of the detenu seems to 
have been to terrorise the locality and bring the whole machinery of law and order 
to a halt. We are unable to say that the Commissioner of Police could not in view 
of these grounds come to the conclusion that the detenu was likely to act in a manner 
prejudicial to the maintenance of public order in the future and it was necessary to 
prevent him from doing so. The fact that public order is affected by an act which 
was also an offence under the Indian Penal Code, seems to us to be irrelevant. 

In the result the petition fails and is dismissed. 

Y.M.K. Writ petition dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present J. M. Shelat, V. Bhargava and C. A. Vaidiaungam, JJ. 
Bennett Coleman & Co. Pvt. Ltd. ... Appellant * 

v. 

Punya Priya Das Gupta ... Respondent. 

Working Joiunalists ( Conditions of Service ) and Miscellaneous Provisions Act, (XLV 
of 1955), sections 2, 5 (1) (d) and 17— Scope — “ Newspaper employee ” and 
“Working Journalist’’, definitions of {to be subject to a context to the contrary)— 
Respondent ( an ex-employee), if entitled to maintain his application for gratuity. 

Indian Evidence Act (/ of 1872), section 115— Scope— Estoppel— Rule of evidertce only, 
not of substantive right— Ingredients— Burden of proof— Representation to be 
clear and unambiguous and not indefinite. 

Industrial Disputes Act {XIV of 1947), section 2 (rr) (i) — ‘ 1 Wages ’, meaning of— 
Monetary value of the free telephone and newspapers attd also the car allowance 
if could be included as part of wages. ’ 

The definition section 2 of the Working Journalists (Conditions of Service) 
and Miscellaneous Provisions Act, 1955 commences with the words “In this Act 


1 C As. No. 1702 of 1966 . 

S C J— 51 


1. W.P. No. 1"9 of 196S, decided on 7ih November, 196S. 


2 nd April, tgSg. 
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unless the context otherwise requires’ ’ and provides that the definitions of the various 
expressions will be those that are given there. Similar qu alif ying expressions are 
also to be found in the Industrial Disputes Act, 1947, the Minimum Wages Act, 
1948 the C. P. and Berar Industrial Disputes settlement Act, 1947 and certain other 
statutes dealing with industrial questions. It is, therefore, clear that the defini- 
tions of “ a news-paper employee ” and “ a working journalist” have to be cons- 
trued in the light of and subject to the context requiring otherwise. Section 5 of 
the Act, which confers the right to gratuity, itself contemplates in clause (d) of 
sub-section 1 a case of payment of gratuity to the nominee or the iamily of a working 
journalist who dies while he is in the sendee of a newapaper establishment. 
Section 17(1) provides that where any amount is due under the Act to a newspaper 
employee from an employer, such an employee himself or a prson authorised 
by him or, in case of his death, any member of his family can apply to the State 
Government or other specified authority for the recovery thereof. Similar pro- 
visions are also to be found in section 33-C (I) of the Industrial Disputes Act. 
Claims under that section include those for compensation in cases of retrench- 
ment, transfer of an undertaking and closure under Chapter V-A of that Act, 
all of which would necessarily be claims arising after termination of service and 
the claimant would obviously be one in all those cases who would not be pre- 
sently employed in the establishment of the employer against whom such claims 
are made. Likewise, the claim for gratuity under section 17 read with section 5 of 
the Act would itself be one which accrues after the termination of employment. 
These provisions, therefore, clearly indicate that it is not only a newspaper employee 
presently employed in particular newspaper establishment who can maintain an 
application for gratuity. The scheme of all these Acts dealing with industrial ques- 
tions is to permit an ex-employee to avail of the benefits of their provisions, the 
only requirement being that the claim in dispute must be one which has arisen or 
accrued whilst the claimant was in the employment of the person against whom 
it is made. There can, therefore, be no doubt that the definitions of a newspaper 
employee ” and “ rvorking journalist ” being subject to a context to the contrary, 
the benefit of sections 5 and 17 is available to an exempJoyee though he has ceased 
to be in the employment of that particular newspaper establishment at the time 
of his application for gratuity. 

Having signed the receipt in full settlement of all his claims and having thereby 
induced the company to accept his resignation without insisting on a full month’s 
notice, was he estopped from making claims inrespect of his leave for one month, 
the car allowance and the free telephone and newspapers and for including them 
as part of his wages for calculating gratuity ? Assuming that the rule of estoppel, 
as incorporated in section 115 of the Evidence Act, were to apply, the foundation 
of that rule is that it is inequitable and unjust to a person, that if another person 
by a representation induces him to act as he would not have otherwise acted, the 
person who made the representation should be allowed to deny the effect of his 
former statement to the loss and injury of the person who has acted on it. The 
burden of proving the ingredients of section 115 of the Evidence Act lies on the 
party' claiming estoppel. The representation which is the basis for the rule must 
be clear and unambiguous and not indefinite, upon which the party relying on 
it is said to have, in good faith and in belief of it, acted. The statement of account 
prepared at the time when the respondent gave the said receipt appears to indicate 
that the benefit of the free telephone and newspapers and the car allowance were 
not taken into account and gratuity due to the respondent was calculated on the 
amount of pay being comprised of basic wages and dearness allowance 
only. But the inference that the respondent had given up his aforesaid claims when 
he passed the said receipt appears to be rebutted by other facts. In these circums- 
tances it becomes doubtful whether he could be said to have been estopped from 
making the said claims on the ground only of the said receipt, if that receipt was 
obtained, as alleged by him, under the stress of circumstances. In this connec- 
tion the fact that he kept the said cheque uncashcd is not totally without relevance. 
Under section 115 of tne Evidence Act the representation which estops a person 
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making it from acting contrary to it is one on the belief of which the oher person 
acts in a manner he would not have done but for it and on believing it to be true. 
Such a conclusion is difficult in face of the uncontradicted statements in the letter 
Exhibit \V/4 that the management would not give him the letter of acceptance of 
his resignation unless he signed the said receipt in full settlement of all his claims. 
The plea of estoppel made on behalf of the company, therefore, cannot be 
accepted. 

So far as the car allowance is concerned, there was nothing to suggest that it 
was paid to reimburse him of the expenses of conveyance which he would have to 
incur for discharging his duties as the special correspondent, or that it w’as any- 
thing else than an allowance within the meaning of section 2 (rr) of Industrial Dis- 
putes Act. It would, therefore, fall under the inclusive part (/) of the definition. 
Likewise, the benefit of the telephone and newspapers was allowed to the res- 
pondent not merely for the use thereof in connection withhis employment orduties 
connected with it. Both the car allowance and the benefit of the free telephone 
and newspapers appear to have been allowed to him to directly reduce the expen- 
diture which would otherwise have gone into his family budget and were therefore 
items relevant in fixation of fair wages. That being the position, the two items 
could on the facts and circumstances of the present case be properly regarded 
as part of the respondent’s wages and had to be taken into calculations of the 
gratuity payable to him. 

Appeal by Special Leave from the Award dated the 25th February, 1966 of the 
Labour Court, Delhi, in \V. J. No. 2 of 1964. 

G. B. Ben and J. Malianjem, Advocates, and (O. C. Mathur and J. B. Dadachanji 
Advocates of J. B. Dadachanji & Co., for Apsellant. 

A f. K. Ramamurti, Senior Advocate, ( Shyamla Pappu, J. Ramanmrti, M. Mohan 
P. S. Khera, Miss B. Thaur and Vineet Kumar, Advocate with him), for Respondent. 

Appeal by Special Leave from the Award dated the 28th February, 1966 of the 
Labour Court, Delhi in W. J. No. 2 of 1964. 

The Judgment of the Court was delivered by 

Shelat, J . — This appeal, by Special Leave, is directed against the award of the 
Labour Court, Delhi in a reference made to it under section 17 (2) of the Working 
Journalists (Conditions of Service) and Miscellaneous Provisions Act, 1955 (referred 
to hereinafter as the Act). 

The relevant facts leading to the said reference may first be stated. 

By its letter dated 16:h January. 1953 the appellant-company appo'nted the res- 
pondent as a staff correspondent at Gauhati on a basic salary of Rs. 300 and dearness 
allowance at 40 per cent thereoi in addition to a fixed conveyance allowance ofRs. 100 
per month. Sometime thereafter the respondent was transferred to the company’s 
branch office at Delhi where he worked as a special correspondent. By 1963 the- 
remuneration payable to him came to Rs. 700 as basic pay, Rs. 497 as dearness allow- 
ance, Rs. 200 per month as car allowance in addition to a free telephone and free 
newspapers. On Sth October, 1953, while he was on leave, the respondent tendered 
hin resignation. On 14th October, 1963 P. K. Roy, the company's General Manager, 
informed the respondent that his letter of Sth October, 1963 could not be cons’dcrcd 
as one of resignation as under the company’s rules he would have first to report on 
duty and then to give a notice. On 21st October, 1963. however, the company 
accepted the resignation with effect from that date and thereupon the respondent 
joined the Indian Express on 23rd October, 1963. Meanwhile one V. G. Karnik 
on behalf of the company, informed the respondent by his letter dated J9tlj November 
1963 that in the absence of a proper notice by him there could be no termination of 
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employment and that “ your reported acceptance of another employment in the cir- 
cumstances is in contravention of the terms and conditions of sendee of this com- 
pany.” The respondent had, in the meantime, claimed compensation for leave due 
to him, to which claim the said letter of Kamik replied that the company's rules did 
not permit any such compensation where an employee had resigned. On 21st No- 
vember, 1963 the respondent wrote to the said Roy (Ex. W/4) that (1) after he had 
tendered his resignation there was a discussion between them when the matter of 
acceptance of his resignation was amicably settled and that it was thereafter that he 
joined the Indian Express, (2) the letter of Kamik that there was no termination of 
his employment was not correct, (3) after 21st October, 1963 he had gone to the com- 
pany’s office to settle his accounts and collect the dues payable to him as also tin letter 
of acceptance of his resignation but he was told that the accounts were not yet ready 
and he was not then paid even his salary’ and dearness allowance due up to 20th 
October, 1963 although “ I had asked for these amounts at least”, (4) the letter 
accepting his resignation was held back until he was prepared to sign a docu- 
ment “purporting to waive all my rights to leave salary” which he had first refused 
to sign, (5) on receiving the said letter of Kamik, he had thought necessary to get a 
written acceptance of resignation, that, as apprehended by him, that letter was han- 
ded over to him on that day only after he accepted a cheque for Rs. 2,810.47 P. and 
had given receipt therefor “ in full and final settlement of all my claims ” and that 
he wanted to specify in that receipt that full and final settlement on his side did not 
include compensation for one month's leave due to him but the accountant did 
not allow him to do so. The statement of account which was given to the respondent 
on 21st November, 1963 and on which he signed the said receipt stated that he had 
received thejsaid cheque “in full andffinal settlement of all my claims against the com- 
pany subject to the bonus for 1963 if declared and payable to me. The statement of 
account mentioned Rs. 901.34 only as remuneration for 20 days of October, 1963 
on the basis of his monthly remuneration being Rs. 1,397, comprised cf Rs. 700 as 
basic salary, Rs. 497 as dearness allowance and Rs. 200 as car allowance. The State- 
ment of account thus shows that though he was on leave in October 1963, the com- 
pany included the car allowance while calculating his wages due for these 20 days. 
Bat it also shows that no compensation for leave due to him was paid and further 
that in calculating the gratuity’ payable to him the monetary’ value of free telephone 
and free newspapers and the car allowance were not included as part of his wages. 
In reply to the respondent’s letter of 21st November, 1963, the said Roy, by his letter 
of 5th December, 1963, wrote that as the respondent had not taken away the com- 
pany’s letter of acceptance of resignation by the time Karnik addressed the said 
letter Kamik was “right on facts” but, in view of the settlement of his affairs and 
the subsequent settlement of accounts, “ it was better to forget the past and 
part amicably.” He also made it clear that the respondent's claim for 
leave compensation was not admissible under the company's rules. The 
respondent thereafter applied to the Drihi Administration and the latter as 
aforesaid ,referred his claim to the Labour Court for adjudication. In his statement 
of claim before the Labour Court, the respondent claimed that the monthly wages 
payable to him were Rs. 700 basic, Rs. 497 as dearness allowance, Rs. 200 conveyance 
allowance and Rs. 50 being the estimated value of the benefit of a free telephone and 
newspapers, aggregating Rs. 1,447 per month. He claimed gratuity computable on 
the basis of Rs. 1,447 as being his monthly wages Rs. 1,447 as compensation for the 
month's leave, in all Rs. 6,000 .34 P. He did not deduct from the said claim the said 
said of amount of Rs. 2.810.47 P. as he had not encashed the cheque given to him 
against the receipt dated 21st November, 1963. The company in its written state- 
ment dented the claim relying on the said receipt and furthei denied that the car 
allowance and the monetary value for the free telephone and newspapers could be 
included in the wages payable to the respondent either as due to him or for calcu- 
lating gratuity. Before the Labour Court the company did not dispute the value of 
the benefit of the free telephone and newspapers estimated by the respondent, but 
it raised the question whether the said value and the car allowance formed part of 
the respondent’s wages and whether the amount of gratuity payable to him could be 
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ascertained on the footing of their being part of his wages. The Labour Court held 
that there was no evidence that the car allowance was not payable to the respondent 
while he was on leave as was the casein respect of another working journalist, C.Y. 
Vishwanath, whose claimalso the Labour Court was trying along with that of the 
respondent. The Labour Court found this difference a significant one and held 
that the car allowance had to be taken as part of the wages. The Labour Court also 
held that the car allowance and the free telephone and newspapers were an allowance 
and an amenity respectively falling under the definition of section 2(rr) of the Indu- 
strial Disputes Act, 1947, both forming the component parts of monthly wages pay- 
able to the respondent. As regards the leave, the respondent was undoubtedly 
entitled to 30 days leave. But the company's plea w'as, firstly, that its rules did not 
permit compensation for such leave and secondly, that it was set off against the 
period of notice which the respondent was required to give. No rules, however were 
produced to show that they contained any provision disallowing such compensation. 
As regards the notice period of one month, the Labour Court held that as the resig- 
nation dated 8 r -h October, 1963 was accepted with effect from 21st October, 1963 
there was compliance of 13 days only and therefore the management was net liable 
to pay for the balance of 17 days leave. The Labour Court rejected the company’s 
plea that the receipt given by the respondent in full settlement of all his claims 
estopped him from making these claims on the ground that as these items were 
claimable under the Act there could be no estoppel against law. In the result, the 
Labour Court held that the respondent was entitled to claim car allowance of Rs. 200 
per month Rs. 50 per month for telephone and newspapers and compensation for 13 
days leave, that the first two were parts of his wages, that his monthly remuneration 
was, therefore Rs. 1,447 and gratuity equivalent to months wages would have to 
be calculated on the basis of Rs. 1 ,447 being his wages per month and directed the 
company to pay on the aforesaid calculations Rs. 2 002 over and above 
Rs. 2,810.47 for which the company had issued the said cheque. 

The first contention raised by counsel for the company against the award was 
that the respondent, not being in the company's employment at the time he filed his 
claim in the Labour Couri, was not a working journalist, and therefore, was not 
entitled to avail himself of the provisions of the Act. Section 2 (c) provides that: 

“unless the context otherwise requires” a newspaper employee “means any work- 
ing journalist, and includes any other person employed to do any work in, or in 
relation to, any newspaper establishment 

Clause (/) of that section defines a “working journalist ” to mean 
a person whose principal avocation is that of a journalist and “ who is 
employed as such in, or in relation to, any newspaper establishment.” 
Clause (g) provides that all words and expressions used but not defined in this Act 
and defined in the Industrial Disputes Act, 1947 shall have the meanings respectively 
assigned to them in that Act. Counsel strenously relied on the woras “ who is 
employed ” as a journalist in, or in relation to, any newspaper establishment in clause 
( f) of section 2, his contention being that it is only a newspaper employee who 
is presently employed in a newspaper establishment who can resort to the Act and 
not an ex-employee whose employment has come to an end as a result of acceptance 
of his resignation, A question, similar to that raised by Counsel, also arose in 
Western India Automobile Association v. Industrial Tribunal \ The contention 
there was that in the light of the definitions of “industrial dispute,” and ‘ an em- 
ployee ’ as they stood in the Industrial Disputes Act, 1917 before the Amending 
Act XXXVI of 1956 was passed, a dispute as to reinstatement of a discharged or 
dismissed workman could not fall within the scope of an industrial dispute. The 
contention was rejected. The Court observed that the definition of “ industrial 
dispute ” used the words “ employment or non-employment ”, that whereas one 
was a positive, the other was a negative act of an employer, that such an act related 
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to an existing employment or to an existing non-employment. After giving certain 
examples to illustrate tliefour stages when a dispute could arise, the Court at page 
330 concluded thus : 

“ The failure to employ or the refusal to employ are actions on the part of the 
employer which would be covered by the term “employment or non-employment.” 
Reinstatement is connected with non-employment and is therefore within the 
the words of the definition. It will be a curious result if the view is taken that 
though a person discharged during a dispute is within the meaning of the word 
“workman”, yet if he raises a dispute about dismissal and reinstatement, it 
would be outside the words of the definition “in connection with employment or 
non-employment.”” 

A similar question was canvassed in Central Provinces Transport Services 
Ltd.v Raghunath 1 2 in connection with the C.P. and Berar Industrial Disputes 
Settlement Act XXHI of 1947. Section 2 (10) of that Act defined an 'employee’ 
in terms indentical with those in the Industrial Disputes Act as it stood before the 
amendment in 1956, i.e., as meaning “ any person employed by an employer to do 
any skilled or unskilled, manual or clerical work for contract or hire or reward in 
any industry and includes an employee discharged on account of any dispute relating 
to a change — whether before or after the discharge.” Section 2 (12) defined an 
‘industrial dispute ’ to mean <c any dispute or difference connected with an industrial 
matter arising between employer and employee or between employers or employees.” 
It was not disputed that the question of reinstatement was an industrial dispute but 
the controversy was as to whether it was an industrial dispute as defined by section 
2 (12) of that Act. The argument was that as the workman concerned was already 
dismissed and his employment had thereby come to an end, he could not be teimed 
an employee as the intention of the Legislature could not be to include in the definition 
of an employee even those who had ceased to be in service as otherwise there was no 
need for the further provision in section 2 (10) which included those who were dis- 
charged from serwee on account of the dispute. The Court dismissed this contention 
following the decision in Western India Automobile Association" and held that a 
dispute between an employer and an employee regarding the latter’s dismissal and 
reinstatement would be an industrial dispute within section 2 (12) of that Act. that 
the inclusive clause in section 2 (10) was not an indication that dismissed employees 
would not fall within the meaning of ‘ employee ’ or that the question of their re- 
instatement would not be an industrial dispute and that that clause was inserted 
ex abundanti cautela to repeal a possible contention that employees discharged under 
sections 31 and 32 of the Act would not fall within the meaning of section 2 (10). 
Since the definitions ot “ an employee ” in these two Acts were in language similar 
to the one used in the present Act, these decisions would be authorities for the view 
that an ex-employee would for the purposes of the present controversy be a w orking 
journalist. 

It was, however, argued that though these two decisions considered a dismissed 
employee as a workman as defined by the Industrial Disputes Act and the C.P. and 
Berar Act, there are two decisions of this Court which express contrary views and 
that, theretore, there is a conflict of opinion which should be resolved by' a larger 
bench. The two decisions relied on in this connection are: Dharcngadhcra Chemical^ 
Works Ltd. v. State of Saurashtra 3 and Workmen v. The Management of DimakvcJii 
Tea Estate \ In Dharangadhara Chemical Works Ltd 3 the appellants weie lessees 
holding a licence for manufacturing salt on the demised lands. The salt was 
manufactured by a class of professional labourers, known as agarics, from rain 
water that got mixed up with saline matter in the soil. The work was seasonal and 
commenced after the rains and continued till June when the agarics left for their 
villages. The demised lands were divided into plots which were allotted to the 
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agarias with a sum of Rs. 400 for each, plot to meet the ini tial expenses. Generally 
the same plot would be allotted to the same agarias every year, but if the plot was 
extensive in area it would be allotted to two agarias in partnership. After the 
manufacture of salt these agarias were paid at the rate of 0-5-6 per maund. Accounts 
would be settled at the end of each season and the agarias would be paid the balance 
due to them. These agarias worked together with the members of their families 
and were also free to engage extra labour on their own account, the appellant com- 
pany having no concern therewith. No hours of work were prescribed, no muster 
rolls were maintained nor were working hours controlled by the appellant company. 
There were also no rules as regards leave or holidays and the agcrias were free tc go 
out of the factory after making arrangements for the manufacture of salt. On these 
facts the question was whether the agarias were workmen as defined by section 2 (s') 
or independent contractors. Bhagwati J. speaking for the Court, after quoting 
section 2 (s) of the Industrial Disputes Act, as it stood prior to its amendment in 1956, 
said thus : 

“The essential Condition of a person being a workman within the terms of this 
defin'tion is that he should be employed to do the work in that industry, that 
there should be, in other words, an employment of his by the emplo>er and that 
there should be the relationship between the employer and him as between 
employer and employee or master and servant. Unless a person is thus employed 
there can be no question of his being a workman within the definition of the term as 
contained in the Act.” 

Relying in particular on the words “ unless a person is thus employed”. Counsel 
argued that this decision was at variance with what was said in the Central Provinces 
Transport Services Ltd. 1 , and was, besides, an authority for the proposition that as 
the definition of a workman then stood, an ex-employee would not be a workman 
within the meaning of the Act. -We are of the view that this decision does not 
warrant such a contention or that there is any conflict between this decision and the 
two earlier decisions. The question before the Court was the distinction between an 
employee and an independent contractor and it was only while describing the charac- 
teristics of the two relationships that the learned Judge observed that unless there 
was a relationship of master and servant and the person concerned “ is employed ” 
he could not be regarded as “ a workman ” as defined by the Act. The Court was 
not concerned in that case with the question posited in the Central Provinces Trans- 
port Services Ltd. -, whether an employee who has been discharged or dismissed and 
w'ho claims a relief such as reinstatement is a workman or not. Not having to consider 
such a question and being only concerned with the distinction between an employee 
and an independent contractor, the observations made by the Court to delineate the 
features of the two relationships cannot be regarded either as laying down that an 
ex-employee is not a workman or as being in conflict with the two earlier dec-'sions 
which are specific decisions on the definition of “a workman ” in the Act. In the 
case of Workmen of Dhnakuchi Tea Estate-, the dispute related to the dismissal 
of one Dr. K.P. Bannerje-e. The management in the written statement pleaded that 
Dr. Banner] ee was not a workman as defined by section 2 (s) of the Industrial Disputes 
Act, that therefore his dismissal could not be an industrial dispute as defined in 
section 2 (k) and the Tribunal could have no Jurisdiction to decide whether the 
manag an ent were justified or not in dismissing the Doctor. The Tribunal as also 
the Labour Appellate Tribunal held, presumably because Dr. Bmnerjee was not 
in the words of section 2 (s) a person employed in any industry to do any skilled or 
unskilled, mmual or clercal work, that he was not workman within the meaning of 
section 2 (s). that the question of his dismissal was not an industrial dispute, and that 
therefore, his case was beyond the Tribunal's jurisdiction. The workman thereupon 
applied for Special Leave under Article 136 and though leave was granted, it was 
limited to the question whether a dispute in relation to a person who is not a work- 
man was an industrial dispute as defined by section 2 (k) of the Industrial Disputes 
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Act, 1947. In view of the Special Leave being so limited, the Court proceeded on the 
assumption that Dr. Banneijee was not “ a workman ” under the definition of that 
word as it then stood. The problem was, whether even so, the dispute regarding his 
dismissal could still be an industrial dispute, the contention of the workmen being 
that it would be so as by the use of the expression ‘ of any person’ in the third part 
of section 2 (k) a dispute relating to a person, though not a w’orkman, would be an 
industrial dispute. In answering this problem the Court entered into an elaborate 
discussion of the several provisions and the scheme of the Act and came to the 
conclusion that though the clause defining “ industrial dispute” had used the expres- 
sion “ of any person ”, that expression must be given a restricted meaning, namely, 
that the dispute must be a real dispute between the parties thereto so as to be capable 
of settlement or adjudication by one party to the dispute giving necessary relief to 
the other and the person regarding whom the dispute was raised must be one in 
whose employment, non-employment, terms of employment or conditions of labour 
the parties to the dispute had a direct or substantial interest. In the absence ol such 
an interest the dispute could not be said to be a real dispute between the parties. 
At page 1172 of the Report, the Court however, has made certain observations 
which apparently appear to be in variance with the Western India Automibile Associa- 
tion 1 , and in the Central Provinces Transport Services Ltd. 2 . The observations relied 
on by Counsel are as follows.: — 

“It is clear enough that prior to 1956 when the definition of ‘workman’ in the 
Act was further widened to include a person dismissed, discharged or retrenched 
in connection with, or as a consequence of the dispute or whose dismissal, dis- 
charge or retrenchment led to the dispute, a workman who had been discharged 
earlier and not during the dispute was not a workman within the meaning of the 
Act. If the expression “ any person ” in the third part of the definition clause 
were to be strictly equated with ‘ any workman ’, then there could be no industrial 
dispute, prior to 1956, with legard to a workman who had been discharged earlier 
than the dispute. That seems to bo the reason why the Legislature used the ex- 
pression * any person ’ in the third part of the definition clause so as to put » 
beyond any doubt that the non-employment of such a dismissed workman was 
also within the ambit of an industrial dispute.” 

These observations, however, were made to show that as the definition of the work- 
man stood before the 1956 amendment there was a gap between a workman and an 
employee, that though all workmen would be employees, the vice versa would not 
be correct as the supervisory staff would not fall within tne definition of workman 
and that that gap was reduced to a certain extent by the Amendment Act of 1956 
and that it would not be always correct to say that the workmen would have a direct 
and substantial interest in questions relating to all kinds of employ ees. At page 1173 
S.K. Das J. observed : 

“ The expression * any person ’ in the definition clause means, in our opinion, a 
person in whose employment, or non-employment, or terms of employment, or 
conditions of labour the workmen as a class have a direct or substantial interest— 
with whom they have, under the scheme of the Act, a community of interest.” 

While dealing with the decisions in Western L.dia Automobile Association 1 and 
Central Provinces Transport Services Ltd 2 , the learned Judge clearly stated at page 
1176 that the problem in those cases was whether an industrial dispute included 
within its ambit a dispute with regard to reinstatement of certain dismissed workmen, 
a problem quite different from the one before them and that the illustrations given 
by Mahajan, J. (as he then was) in the Western India Automobile Association. 1 , “ to 
elucidate a different problem”, could not be taken as detorminativc of a prcblcm 
which was not before the Court in that case. The problem in each of these decisions 
being different and in view particularly of the fact that the case proceeded on the 

Ji (1949) F-LJ. 154: (1949) F.CR. 321. 2. (1957) S.C.J. 5S: (1956) S.C.R. 956. 



I] BENNETT COLEMAN & CO. (p.) LTD. V. P. P. DAS GUPTA ( Shelat , J). 409 

assumption that Dr. Bannerjee was not tf a workman ”, it becomes difficult to agree 
that the observations relied on by Counsel were meant to be or arc in fact in variance 
with, those in the two earlier decisions, or that therefore, there is any conflict of 
opinion on the question that a workman whose services are terminated would still 
be a workman as defined by section 2 \a) before it was amended in 1956. 

But assuming that there is such a conflicl as contended, we do not have to resolve 
that conflict -for the purposes of the problem before us. The definition section 2 
of the present Act commences with the words “ In this Act unless the context other- 
wise requires ” and provides that the definitions of the various expressions will be 
those that are given there. Similar qualifying expressions are also to be found in 
the Industrial Disputes Act, 1947, the Minimum Wages Act, 1948, the C.P. and 
Berar Industrial Disputes Settlement Act, 1947 and certain other statutes dealing with 
industrial questions. It is, therefore, clear that the dennitions of “ a newspaper 
employee ” and “ a working journalist ” have to be construed in the light of and 
subject to the context requiring otherwise. Section 5 ol the Act, which confers 
the right to gratuity, itself contemplates in clause (d) of sub-secticn I a ca.se of payment 
of gratuity to the nominee or the family of a working journalist who dies while he is 
in the service of a newspaper establishment. Seition 17 (1) provides that where any 
amount is due under the Act to a newspaper employee from an employer, such an 
employee himself or a person authorised by him, or, in case of his death, any member 
of his family can apply to the State Government or other specified authority for the 
recovery thereof. Similar provisions are also to be found in section 33-C (I) of the 
Industrial Disputes Act. Claims under that section include those for compensation 
in cases of retrenchment, transfer of an undertaking and closure under Chapter V-A 
of that Act, all of which would necessarily be claims arising after termination of 
sendee and the claimant would obviously be one in all those cases who would not be 
presently employed in the establishment of the employer against whom such claims 
are made. Likewise, the claim for gratuity under section 17 read with section 5 of 
the Act would itself be one which accrues after the termination of employment. 
These provisions, therefore, clearly indicate that it is-not only a newspaper employee 
presently employed in a particular newspaper establishment who can maintain an 
application for gratuity. The scheme of all these acts dealing with industrial questions 
is to permit an ex-employee to avjl of the benefits of their provisions, the only re- 
quirement being that the claim in dispute must be one which has arisen or accrued 
whilst the claimant was in the employment of the person against whom it is made 
There can, therefore, be no doubt that the definitions of a “ newspaper employee” 
and “ working journalist” being subject to a context to the contrary, the benefit of 
sections 5 and 17 is available to an ex-employee though he has ceased to be in the 
employment of that particular newspaper establishment at the time of his application 
for gratuity. The contention that the respondent was not entitled to maintain his 
application as he was not in the service of the appellant company on the date of his 
claim before the Labour Court cannot be sustained. 

The next contention was that the respondent, having signed the said receipt 
in full settlement of all his claims and having thereby induced the company to accept 
his resignation without insisting on a full month’s notice, was estopped from making 
claims in respect of his leave for one month, the car allowance and the free telephone 
and newspapers and for including them as part of his wages for calculating gratuity. 
Certain decisions of this Court seem, however, to have expressed doubt whether 
technical picas such as acquiescence, estoppel and waiver suitably apply to industrial 
adjudication. But assuming that the rule of estoppel, as incorporated in section 115 
of the Evidence Act, were to apply, the foundation of that rule is that it is inequitable 
and unjust to a person, that if another person by a representation induces him to 
act as he would not have otherwise acted, the person who made the representation 
should be allowed to deny the effect of his former statement to the loss and injury of 
the person who has acted on it. [sec Sarat v. GopalJ. 1 The rale is one of evidence 


I. (IS92) LR. 19 LA- 203 : I.L.R. 20 Cal. 29$. 


s c J— 52 



410 


THE SUPREME COURT JOURNAL. 


[1970 


only and doss not create any substantive right or confer any cause of action on the 
other. It comes into operation if a statement as to the existence of a fact has been 
made •with the intention that the other person to whom it is made should believe 
and act on it and that that another person does in fact act upon the faith of it. The 
question whether the respondent is estopped from maki ng his said claims may be 
looked at firstly, as regards his leave peiiod and secondly, as regards his claims for 
car allowance and free telephone and newspapers. As to the claim for leave due to 
him, the record of the case makes it clear that he had been making that claim from 
the very outset. Though the receipt given by him mentions that it was given in 
full settlement of all his claims, the respondent on that very day in his letter Exhibit 
"W-4 to the said Roy protested that though he wanted to clarify in that receipt that 
it was in full settlement of his salary' and dearness allowance for the 20 days cf 
October 1963 and gratuity only, he was not allowed to make that reservation although 
he had already preferred his claim for compensation for one month’s leave due to him. 
We must note that though this letter went in as Exhibit W-4 before the Labour Court 
the company led no evidence to controvert the statements made therein. The reason 
for not doing so seems to be that the respondent had made the claim before one 
Mitra, the accountant in the Delhi office, and that claim W2S a matter cf dispute. 
This position emerges from Roy’s reply dated 5th December, 1963 to the respon- 
dent’s said letter of 21st November, 1963 wherein the stand taken by Roy was that 
the respondent was not entitled to compensation for leave, not because he had given 
np that claim when he had signed the said receipt, but because the company’s rules 
did not permit such compensation. It is, therefore manifest that the respondent 
did not make an representation when he signed the said receipt that he had waived 
his claim for leave period or that the companv did any act on any such representation 
which otherwise it would not have done. Inspife of the letter Exhibit W-4, tbs 
company failed to produce before the Labour Court its rides under which it was sard 
that such a claim was not permissible. In its special leave petition in this Court, the 
corooany, however, cited a rule hut we cc uld take no no* ice of it as no application fcr 
producing the rules or proving them as additional evidence was made and it was 
hardly fair or just to take notice of it at such a late stage without an opportunity to 
the respondent to verify or controvert it. Roy’s reply also indicates that the com- 
pany’s case, that the respondent’s claim for compensation for lease was at the time 
of preparing his statement of account adjusted or set-off against its claim for the 
notice period, could not be correct. For, if that was so, would have straightaway 
said so in his said reply, or in any event the company would have Jed evidence of 
its accountant to that effect before the Labour Court. The rule of estoppel thus 
could not be invoked against the claim for compensation for leave period. 


We next examine the question whether the respondent was precluded from mak- 
ing the rest of his claim. The burden of prosing the ingredients of section 115 of the 
Evidence Act lies on the party claiming estoppel. The representation which is the 
basis for the rule must be clear and unambiguous and not indefinite, upon which 
the party relying on it is said to have, in good faith and in belief of it, acted. The 
statement of account preparedat the time when the respondent gave the said receipt 
appears to indicate that the benefit of the free telephone and "newspapers and the car 
allowance were not taken into account and gratuity due to the respondent was cal- 
culated on the amount of pay being comprised 'of basic wages and dearness allowance 
only. But the inference that the respondent had given up his aforesaid claims when 
he passed the said receipt appears to be rebutted by the following facts : (1) thougn 
the resignation was accepted on 21st October, 1963 the letter of acceptance was not 
communicated to the respondent till 21st Novcmber,1963 when the company obtained 
from the respondent the said receipt ; <Z) in the meantime, the respondent received 
Kamik’s said letter of 19th November, 1963 to the effect that there was no termination 
of the respondent’s service in the absence of a month’s notice, and on receipt of 
which, according to the respondent, he considered it necessary to secure the letter _o f 
acceptance of his resignation from the company. If the termination of his service 
depended on the giving of a month’s notice, how was it that the company’s manager. 
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D'Souza,hadacceptedtlieresignationand signed theletter of acceptance Exhibit W-l 
on 21st October, 1963; (3) the company was aware, as Kamtk’s said letter (of 19th 
November, 1963 shows that) the respondent had joined the Indian Express on 23rd 
October, 1963. The respondent’s case was that it was after he was told that his resigna- 
tion had been accepted that he joined that Indian Express. But when he received 
Karnik’s said letter he decided that he could not rest content without jeopardising 
his interests on the mere oral intimation of acceptance of his resignation, and there- 
fore, went to the company’s office to secure a written acceptance when he was told 
that unless he passed a receipt : n full settlement of his claims, the letter of acceptance 
would not be issued to him. There appears to be two good reasons why the respon- 
dent's case cannot be easily discarded. Firstly, since his resignation was accepted 
with effect from 21st October, 1963 and even a letter to that effect was made ready 
and signed by the company's manager, it would ordinarily hate been communicated 
to him. If the company had any claim against him or if it wanted that his account 
should be settled before the letter was issued to him, surely an intimation to that 
effect w T ould have been given to him. Secondly, though the respondent had put on 
record his version as to how the said receipt was obtained from him as early _ as 
21st November, 1963, i.e., on the very day that the said receipt was secured from him, 
no refutation of any of the allegations in that letter is to be found in Roy’s reply to 
it dated 5th December, 1963 save that the respondent’s claim for compensation for 
leave period was not admissible under the company’s rules. It is significant that 
there was no denial in that reply that the receipt was obtained from the respondent 
in the manner alleged in the said letter dated 21st November, 1963. Even at the 
later stages the company did not examine its accountant before the Labour Court to 
refute the said allegations. The statements of the respondent in that letter having 
thus remained unchallenged, the Labour Court could not reject them. In these 
circumstances it becomes doubtful whether he could be said to have been estopped 
from making the said claims on the ground only of the said receipt, if that receipt was 
obtained, as alleged by him, under the stress of circumstances. In this connection 
the fact that he kept the said cheque uncashed is not totally without rele\ ar.ee. 
Under section 115 of the Evidence Act the representation which estops a person 
making it from acting contrary to it is one on the belief of which the other person 
acts in a manner he would not have done but for it and on believing it to be true. 
Such a conclusion is difficult in face of the uncontradicted statements in the letter 
Exhibit W-4 that the management woid not give hhn the letter of acceptance of his 
resignation unless he signed the said receipt in rull settlement oi all his claims. The 
plea of estoppel made on behalf of the company, thereiore cannot be occepted. 

The third contention was that the monetary value of the free telephone and 
newspapers and the car allowance could not be included as part of his wages for 
calculating grab ity. The value in teims of money of the benefit of free telephone 
and free newspapers, as estimated by the respondent, was not in question. But the 
argument was that this benefit as also the car allowance were given to the respon- 
dent by way of reimbursement for expenses which as a special correspondent he 
would otherwise have had to incur for the proper and efficient discharge of his duties. 
The two items, therefore, were neither an allowance nor an amenity. The facts, 
however, are that the telephone was installed by the company at the respondent’s 
residence and stood in his and not in the company’s name. All payments connected 
with it. including charges for calls, were made by the company. There was no 
restriction that he could use the telephone only for his official work or that he could 
not use it for personal calls. He was not called upon to keep an account of personal 
calls, the payment of which he would be called upon to make. Nor was any estimated 
amount for such personal calls either demanded or deducted from his wages. The 
newspapers were subscribed by the respondent but the bills for them were paid by 
the company. It was not tne case of the company that the bills for them would be 
paid by it provided they were made use of by the respondent for his work as a special 
correspondent. As regards the car allowance, the car belonged to and stood regis- 
tered in his name but the comp?.ny paid him a monthly allowance of Rs. 200. There 
was no evidence whatsoever, not even a suggestion inthe correspondence, that that 
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amount was estimated as being equivalent to the expenses of conveyance which the 
respondent would incur in the discharge of his duties. No such indication is to be 
found in the company’s evidence, noi was such a suggestion put to the respondent 
when he examined himself before the Labour Court. 

Since wages has not been defined in the Act, its meaning is the same as assigned 
to it in the Industrial Disputes Act. Under section 2 (rr) of that Act, ‘wages’ means 
all remuneration capable of being expressed in terms of money, which would, if the 
terms of employment, expressed or implied, were fulfilled, be payable to a workman 
in respect of his employment or of work done in such employment , and includes (i) 
such alowances (including dearness allowance) as the workman is for the time being 
entitled to ; Ui ) the value of any house accommodation, or of supply of light, water, 
medical attendance or other amenity or of any service or of any concessional supply 
of food-grains or other articles ; (Hi) any travelling concesssion ; but does not include 
any bonus and other items mentioned therein. Mr. Ramamurthi’s argument was 
that the car allowance as also the benefit of the free telephone and newspapers would 
fall under the first part of the definition as they are remuneration capable of being 
expressed in terms of money. The argument, however, cannot beaccepted as neither 
of them can be said to be remuneration payable in respect of employment or work 
done in such employment. Neither the car allowance nor the benefit of the free 
telephone was given to the respondent in respect of his employment or work done 
in such employment as the use of the car and the telephone was not restricted to the 
employment, or the work of the respondent as the special correspondent. There 
was no evidence that the car allowance was fixed after taking into consideration the 
expenses which he would have ordinarily to incur in connection with his employment 
or the work done in such employment. Even if the respondent had not used the 
car conveying himself to the office or to other places connected with his employment 
and had used other alternative or cheaper means of conveyances or none at all, the 
car allowance would still have had to be paid. So too, the bills for the telephone 
and the newspapers whether he used them or not in connection with his employment 
or his work as the special correspondent. Therefore, we have to turn to the latter 
part of the definition and see if the two items properly fall thereundei. So far as the 
car allowance is concerned, there was, as aforesaid, nothing to suggest that it was paid 
to reimburse him of the expenses of conveyance which he would have to incur for 
discharging his duties as the special correspondent, or that it w’as anything else than 
an allowance within the meaning of section 2 (rr) of that Act. It would, therefore, 
fall under the inclusive part (i) of the definition. Likewise the benefit of the telephone 
and newspapers was allowed to the respondent not merely for the use thereof in 
connection with his employment or duties connected with it. Both the car allowance 
and the benefit of the free telephone and newspapers appear to have been allowed 
to him to directly reduce the expenditure which would otherwise have gone into h is 
family budget and were therefore items relevant in fixation of fair wages. (See 
Hindustan Antibiotics Ltd. v. Workmen 1 ). That being the position, the two items could 
on the facts and circumstances of the present case be properly regarded;? s part of 
the respondent’s wages and had to be taken into calculations of the gratuity payable 
to him. 

These were the only points raised before us and since in our judgment none of 
them can be upheld the appeal must fail and has to be dismissed with costs. 

V. M. K. Appeal dismissed. 


1. (1968) 1 S.C.J. 12 : (1967) 1 S.C.R. 652 at 674, 675 : A.I.R. 1967 S.C. 945. 
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Workmen of Orient Paper Mills Ltd. ... Appellants* 

v. 

M/s. Orient Paper Mills Ltd. Respondent. 

Industrial Disputes Act {XIV of 1947), section 2 (rr), Schedule 3, item 1— Wages— 
Regions— Com industry Principle inapplicable— Procedure to be followed in fixing 
wages. 

Industrial Deputes Act {XIV of 1947) — Dearness allowance— Linking with Price 
index — Discretion of the Tribunal. 

Industrial Disputes Act {XIV of 1947) — Wages— Casual worker cannot expect same 
wages as permanent employee. 

Industrial Disputes Act {XIV of 1947)— Bonus— Calculation of— Accounts not 
completed at the time of reference— Full Bench formula inapplicable — Tribunal 
is expected to decide dispute only as referred to it. 

On facts held, that the region- amt-indus try Principle laid down in the case of 
French Motorcar Co., Ltd. v. Workmen, (1963) 2 S.C.R. (Supp.) 16 could not have 
been applied by the Tribunal when fbdng the wages in the company: In such a case 
the principle laid down in (1963) 2 S.C.R. (Supp.) 16 that the wages paid in that 
region in other industries as are nearly similar as possible to the line of business 
carried on by the concern should be taken into account. When applying the prin- 
' ciples of fixing the minimum wage primarily on the basis of comparison between 
different industries to the same regions, wages payable in same industry in other 
parts of the country should not be considered. 

An industrial Tribunal has the discretion in appropriate cases, of making 
a direction linking the dearness allowance element of a wage to the price 
index; but, at the same time, the Tribunal is entitled to choose the alternative 
course of fixing the wage at the prevailing price index and leaving the labour 
to raise a fresh demand and, if necessary a fresh industrial dispute for further 
rise in wages, in case there is marked variation in the Price index and the 
wage fixed in the award becomes outdated. 

By the very nature of employment being casual, it can be presumed that a casual 
worker is on a lower footing and cannot expect the same wages as a permament 
employee. 

At the time of the reference, there could be no question of applying the Full 
Bench formula for calculation of surplus, because there were no completed accounts 
for the two years 1962 — 63 & 1963 — 64. This circumstance makes it clear that the 
claim for higher bonus could not, at the time of reference, have been based on 
the availability of surplus according to the Full Bench formula. The Tribunal 
was. therefore quite correct in not trying to work out the surplus according to 
the Full Bench formula and in awarding bonus on that basis. The Tribunal 
was expected to decide the dispute only as referred to it and at the time of 
reference at least there was not and there could not possibly be a claim for higher 
bonus on the basis of the application of the Full Bench formula. 

Appeal by Special Leave from the Award dated the 11th and 13th January 
1964 of the Industrial Tribunal, Orissa, Cuttack in Industrial Dispute Case No. 8 of 
1962. 

D. L. Sengupta, Janardan Sharma, Anil Das Chowdhury and S. K. Nandy Ad- 
vocates, for Appellants, 

JT. R. Gokhale, Senior Advocate, {K. Gobind Das, N. C. Shell, Miss Krishna 
Sen and T. Gopalakrishnan, Advocates, with him), for Respondent. 
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The Judgment of the Court was delivered by 

_ Bhargava, J . — The workmen of Orient Paper blills Ltd., Erajrajnagar, have come 
up in this appeal by Special Leave against an award of the Industrial TribunaLOrissa. 
An industrial dispute between these workmen and the management of Orient Paper 
Mills Ltd., (hereinafter referred to as “ the Company ”) was referred by the State 
Government under section 10 (1) (d) of the Industrial Disputes Act (hereinafter re- 
ferred to as “ the Act ”) for adjudication by the Tribunal enumerating 30 different 
items of dispute. The Tribunal gave its award on all the thirty items. The Special 
Leave in this Court was sought and granted in respect of two matters covering some 
of these items. The first matter related to fixation of wages, including minimum 
wages, and this was covered by items Nos. 1, 3, 4, 22 and 26ra the schedule attached 
to the Order of Reference. The second matter in the appeal related to bonus covered 
by item No. 2 of that schedule. In the course of the hearing of the appeal, learned 
Counsel appearing on behalf of the workmen further gave up some of the points which 
were the subject-matter of the items mentioned above, so that in this judgment we 
need deal with only those pomts which were argued by him in support of the appeal. 

The first and the main point argued with regard to wages was that the Tribunal, 
after holding that there was no identical industry in this region comparable with the 
Company, came to the view that there were other industries in the region in which 
minimum wages were higher than the minimum wages paid by the Company, 
but failed to fix: the minimum wages in the award in accordance with the minimum 
wages being paid in those industries. Instead, what the Tribunal did was to work 
out the minimum wages, which should be paid, on an entirely different basis. It 
was also urged in the alternative that, even in adopting the latter course, the Tribunal 
committed an error inasmuch as, in making the calculation, the Tribunal only tried 
to neutralise about 36 per cent of the cost cf living on the basis of the rise in price 
Index instead oi permitting neutralisation to the extent of at least 90 per cent, 
which should have beeu done fixing the minimum wages for the lowest class of 
workmen. 

The principle for fixation of minimum wages that should ordinarily be adopted 
was laid down by this Court in the case of French Motor Car Co. Lmuted v. Work- 
msn\ where it w T as held : — 

“ It is now well-settled that the principle of industiy-cimr-region has to be ap- 
plied by an Industrial Court, when it proceeds to consider questions like wage 
structure, dearness allowance and similar conditions, of sendee. In applying 
that principle industrial Courts havr to compare wage scales prevailing in similar 
concerns in the region with which it is dealing, and generally speaking similar 
concerns would be those in the same line of business as the concern with respect 
to which the dispute is under consideration. Further even in the same line of 
business, it would not beproper to compare (for example) a small struggling con- 
cern with a large flourishing concern.” 

The Tribunal, in giving its decision, kept this principle in view, tut came to the 
finding of fact that there were no other concerns in the same line of business as the 
Company in the region which could be compared with the Company. The Tribunal 
found that there are only two other paper mills, in the region. They arc the Tita- 
ghur Paper Mill No. 3 situated at Chaudwar, and the J. K. Paprr Mills at Rayagada. 
Tne Tribunal found that the Company is an old established business carrying on 
manufacture of paper on a very large scale. The Titaghur Paper Mills No. 3 staitcd 
production only in April 1960, while the J. K. Paper Mills at Rayagada started pro- 
duction in 1951-62. These two paper mills were, therefore, both cf very recent 
origin compared with the company. The strength of their lafcoui-force and the 
annual production were also very much lower. Even the profits earned were 
much smaller. On these facts, the Tribunal held that it would not be proj er (o 
compare the wage struc'ure for these paper mills with that of the Company. This 
is a finding of fact recorded by the Tribunal and nothing has been shewn by learned 
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Counsel for tlie Company Which would induce us to interfere with this finding of 
fact. In fact, learned Counsel was unable to urge that this finding of fact suffered 
from any error at all. On. this finding, it is dear that the region-ezm-industry prin- 
ciple^ laid down in the case of French Motor Car Co. Ltd . 1 could net have been 
applied by the Tribunal when fixing the wages in the company. 

This Court in the same case of the French Motor Car Co. 1 , further indicated what 
principles should be adopted in such a situation where there is no concern in the same 
industry in the region comparable with the concern in which wages have to be fixed. 
That situation was envisaged as occurring whenever the particular concern in ques- 
tion happens to be already paying the highest wages in its particular line of business. 
It was held that in such a case : 

t£ there should be greater emphasis on the region part of the industry-ciroz-region 
principle, though it would be the duty’ of the industrial Court to see that for pur- 
poses of comparison snch other industries in the region are taken into account 
as are as nearly similar to the concern before it as possible. Though, therefore, 
in a case where a particular concern is already paying the highest wages in its own 
line of business, the industrial Courts would be justified in looking at wages paid 
in that region in other lines of business, it should take care to see that the concerns 
from other lines of business taken into account are such as are as nearly similar 
as possible, to the line of business carried on by the concern before it. It should 
also take care to see that such concerns are not so disproportionately large as to 
afford no proper basis for comparison.” 

In the light of these views which were brought to the notice of the Tribunal , the 
Tribunal proceeded to consider the minimum wages paid by three collieries. Orient 
Colliery, Ibe Colliery and Himgiri-Rampur Colliery, the Rourkela Steel Plant, the 
Cement Factory at Rajgangpur and the Indian Aluminium Company’, Hirakud 
which the Tribunal found were situated not very far away from the place where the 
Company had its factory. The Tribunal mentioned that, according to the Coal 
Award, the minimum wage in the colleries at the then existing price index was 
Rs. 93-7-0; in the cement factory Rs. 96.83 in the Steel Plant Rs. 95 and in the 
aluminium company Rs. 97.84 nP. The Tribunal then also tookin to account the 
murmum wages being paid by the other paper mills situated outside the region and 
thereafter recorded its own decision in the following words : — 

“ The conclusion that flows from these figures is that the lowest paid worker 
in the paper mill at Brajrajnagar gets more than what is paid as minimum wage 
in the other two Paper Mills of Orissa, but it is less than what is paid to the 
lowest paid worker in some cf the Paper Mills outside the State. In other 
industries, which are comparatively close to the paper industry’ of at Brajrajnagar, 
the minimum wage is above Rs. 90 in almost all the cases.” 

Oa the basis of thisfindtng of fact, the Tribunal held that, if the minimum wage 
in the Company is to be fixed more on the basis of the minimum wage prevailing in 
other industries in that region which, in its opinion, would be appropriate under the 
circumstances of the case, then, a revision was really necessary. We think that the 
criticism of learned Counsel for the workmen that the Tribunal committed an error 
at this stage in merely holding that the facts found by it justified a revision and in 
not proceeding to fix minimum wages on the basis of the other industries in the region, 
is fully justified. It is to be noted that there is no mention in the award of the Tri- 
bunal that the company at any stage put forward the case that the collieries, the steel 
plant, the cement factory, and the aluminium company were concerns which 
were not comparable with the Company. In fact, in the course of arguments before 
us. we asked learned Counsel for the Company to point out whether such a plea was 
taken at any stage by the Company and whether evidence was led to show that these 
concerns were not comparable with the Company. Learned Counsel had to admit 
that no specific plea was taken by the Company in this behalf and at least no evidence 
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at all was led to show that these concerns were not comparable with the Company. 
The workmen in their written statementhadrelied on the wage structure in these con- 
cerns obviously on the basis that they were comparable. Since the Company ne\er 
took the plea that the? were not comparable, no occasion arose for the workmen 
to give evidence of the concerns being comparable. In fact, the Tribunal also ac- 
cepted them as being comparable and that is why, in its conclusion, the Tribunal held 
that, in its opinion, it would be appropriate under the circumstances of the case to 
fix the minimum wage in the Company on the basis of the m inimum wage prevailing 
in other industries in that region. By the expression “ other industries in the region” 
the Tribunal was obviously referring to these concerns. Having come to this view', 
it is clear that, to give full effect to the principle laid down by this Court in the case 
of French Motor Car Co. 1 , the Tribunal should have proceeded to fix the minimum 
wage in the Company on the basis of the average minimum wage prevailing in these 
concerns. We have already quoted the figures of the minimum wage prevailing in 
these concerns. On their basis, it appears to us that there will be full justification 
for fixing the minimum wage in the company at Rs. 95 per mensum which is about 
the average of the wages prevailing in all those concerns. In this connection, we may 
take notice of the fact that, in the written statement of the workmen, the minimum 
wages prevailing in these concerns were shown at figures lower than those mentioned 
by the Tribunal ; but it appears that those lower figures were given, because the wages 
mentioned in the written statement were based on a lower price index. The Tri- 
bunal considered the minimum wages in these concerns on the basis of the prevailing 
Price Index of 441 at Sambalpur taking too as the basic price index for the year 1939. 
Even when fixing the minimum wage for the company, on the basts of the alternative 
calculation made by the Tribunal, the Tribunal has proceeded on the assumption that 
the minimum wage is being fixed for the Price Index No. 441 prevailing at the time 
of the award taking 100 as the basic index for the yet r 1939. In these circumstances 
we think that the mimmum wage in the Company should have been fixed by the 
Tribunal at Rs. 95 per mensum, following the principle la'd down by this Court in 
the case of French Motor Car Co. 1 . The Tribunal should net have proceeded to 
make the alternative calculation on some other basis so as to arrive at at lower figure 
of Rs. 73 per mensem as the wage covering ' the basic wage and the dearness 
allowance, in addition to Rs. 11 per mensem payable as production bonus. 

Learned Counsel for the Company urged before us that the principle of fixation 
of wages on the basis of comparison in the region laid down in the French Motor 
Car Co.'s case 1 is not rigid, and it is not necessary that the minimum wage in the 
Company must be fixed at the average level of wages in the other comparable indus- 
tries in the region. According to him note should be taken of the fact that, at least 
in the paper industry in this area, the other concerns are paying much lower wages. 
This point has to be rejected straightaway in view of the finding that those concerns 
are very small and not Comparable w r ith the company. It was also urged that, in 
fixing the minimum wage, the wages payable in the paper industry in other parts 
of the country should also be kept in view. We do not think that such a considera- 
tion should be taken into account when applying the principle of fixing the minimum 
wage primarily on the basis of comparison between different industries in the same 
region. Finally, it was argued that other amenities being provided by the Company 
should also be taken into account when fixing the minimum wage. In this case, 
however, there is nothing to show that the Company is providing any such amenities 
which are different from the amenities that arc being provided by those concerns 
in the region which are being compared with the Company for the purpose of fixa- 
tion of the minimum wage. Consequently, we do not think that there is any justifi- 
cation for departing from the figure of Rs. 95 which is the average minimum wage 
paid by those industries. 

We may, at this stage, take notice of the fact that, in considering the question of 
minimum wage, the Tribunal had in view the total wage packet to be received by 
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each workman and, in the opinion of the Tribunal, it consisted of three elements. 
T aese elements are basic wage, dearness allowance and production bonus. The 
Tribunal in its award, held that the minimum wage, insofar as it consists of basic 
wage and dearness allowance, should be fixed at Rs. 73 and there should be paid, 
in addition, production bonus to the extent of Rs. 1 1 in each case. Thus, the total 
minimum wage packet which a workman should be entitled to receive was fixed by the 
Tribunal at Rs. 84. It is for this figure of Rs. 84 that we think the Tribunal should 
have substituted the figure of Rs. 95. From the facts noted in the Award or appearing 
on the record, it appears that production bonus, in addition to the minimum wage, 
is payable in the case of Aluminium Company, Hirakud ; but there does not appear 
to be any production bonus payable in the three Collieries, in the Steel Plant and 
in the Cement Factor*. In the majority of the industries, which are being compared 
with the Company in the region, consequently, the minimum wage is the total wage 
packet receivable by the workman and there is no extra amount received as production 
bonus. There is only an exception in the case of Indian Aluminium Company. 
That particular Company, it appears, has some special features which have been 
brought out in the evidence of the Management’s witness, B.B. Panda. He has 
stated that the Aluminium Factory at Hirakud carries on its work with the help of 
highly automatic machines and is supplied electricity by the Government at subsidised 
rates. The nature of work is such that the total number of workmen employed 
•does not exceed 125 which is a very small number as compared with the number of 
workmen employed by the Company. It is clear that, in the Aluminium Factory 
the number of workmen who have to be paid production bonus is very small and 
almost insignificant as compared with the number in the Company. In these cir- 
cumstances, it would be more appropriate to compare the total wage packet of the 
Company with the wage packet received by the workmen of other industries in the 
region, viz., the three Collieries, the Rourkela Steel Plant, and the Cement Factory at 
Rajgmgpur. Comparing with them, there is justification for fixing the total wage 
packet of the workmen in the Company at Rs. 95 which would include production 
bonus. So far as annual profit bonus is concerned, it is payable in the Company 
also as in those other concerns. Consequently, in varying the award of the Tribunal, 
we would direct that the total minimum wage packet of a workman in the Company 
shall be fixed at Rs. 95 consisting of the three elements of basic wage, dearness allow- 
ance and production bonus. 

The break-up of this wage into the three elements is of some importance in 
this case because of the principle on which the profit bonus is paid by this Company. 
Tne profit bonus that is paid is three months basic wage and does not take into 
account the dearness allowance and the production bonus elements of the total wage. 
Tne Company has always treated the total wage of a workman as consisting of 
those three elements in the proportion ot 3:3:1. On behalf of the workmen, it was 
urged before the Tribunal that the proportion should be 3:1 :1, so that the production 
bonus and the deanress allowance would both be equal and l/3rd of the basic wage. 
Tnis plea of the workmen was rejected by the Tribunal primarily on the ground that 
the other break-up urged on behalf of the Company was the break-up which had 
been accepted by mutual consent between the workmen and the Company in an earlier 
settlement which had been arrived at in the year 1959. We are unable to hold that 
the Tribunal committed any error in arriving at this decision and, consequently, 
rhe total minimum wage fixed by us must also be deemed to have the same break-up. 
As a result, it would have to be held that the total minimum wage of Rs. 95. will 
•consist of Rs. 41 as basic wage, Rs. 41 as dearness allowance and Rs. 13 as production 
bonus. 

In connection with the fixation of minimum wage, one point vehemently argued 
by learned Counsel for theworkmen was that at least the dearness allowance element 
of the wage should have been made variable with the Price Index, so that the labour 
could automatically be compensated for further rise in the cost of living subsequent 
to the making of the award. Learned Counsel was, however, unable to show to us 
that this Court or any other Tribunal has cvci laid down the principle that, where the 
-dearness allowance forms 3 part of the consolidated wage fixed, there should be such 
s c i — 53 
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linking so as to bring in continuous variation of the wage, depending on the variation 
in the Price Index. It appears to us that an Industrial Tribunal has the discretion, 
in appropriate cases, of making a direction linking the dearness allowance element oi 
a wage to the Price Index. ; but, at the same time, the Tribunal is entitled. to choose 
the alternative course of fixing the wage at the prevailing Price Index and tearing the 
labour to raise a fresh demand and, if necessary, a fresh industrial dispute for furthei 
rise in wages, in case there is marked variation in the Price Index and the wage fixed 
in the award becomes out-dated. Reference in this connection may be made to the 
decision of this Court in Hydro (. Engineers ) Pvt. Ltd. v. The Workmen 1 , where also 
the Court did not hold that it was compulsory to link minim um wage with the cost 
of living index and only envisaged that such linking may be permissible- by holding: 

“ It is thus clear that the concept of minimum wage does take in the factor of 
the prevailing cost of essential commodities whenever such minimum wage is to 
be fixed. The idea of fixing such wage in the fight of cost of living at a particular 
juncture of time and of neutralising the rising prices ot essential commodities 
by linking up scales of minimum wages with the cost of living index cannot, there- 
fore, be said to be alien to the concept of a minimum wage.” 

In the present case, the Tribunal chose the course of leaving it to the workmen 
to ask for increase in minimum wage on any further rise in Price Index and did 
not consider it advisable to link the wages with it. In fact, from the Award, 
it appears that, so far as the Tribunal was concerned, the workmen did not press for 
such linking when the award was being given. Consequently, we are unable to hold 
that the Tribunal has committed any error and that, in this respect, any interference 
by "us is called for. 

The only other point argued before us in reject of wages by learned Counsel 
was that casual workers should also be paid' minimum wages on the same basis as 
the permanent workers for whom the minimum wage was fixed by the Tribunal 
which is being varied by us by increasing it to a total wage packet of Rs. 95. It 
appears that the Tribunal did not accept this demand primarily on the ground that 
the distinction between casual workers and the perman nt workers was recognised 
by both the parties in the. agreement of 1959. It may be noticed that, by the very’ 
nature of employment being casual, it can be presumed that a casual worker is on a 
lower footing and cannot expect the same wages as a permanent employee. Therefore 
the decision by the Tribunal not to equate the casual workers with the permanent 
employees cannot be held to be incorrect and must be upheld. 

The Tribunal had directed that the increase of Rs. 12 per mensem in the total 
minimum wage packet allowed by it will ensure to the benefit of the Jovyest paid 
female, Badli and permanent daily-rated workers also. This principle will remain 
effective with the modification that these workers will be entitled to the increase of 
Rs. 23 per mensem substituted by us for the increase of Rs. ;12 allowed by the 
Tribunal. 

Learned Counsel appearing for the Company drew our attention to the fact 
that the revised wages are payable with effect from 13th December, 1962 and, by 
this time, a period of 5 to 6 years has elapsed, so that the Company will have to pay' 
arrears of wages for this long period. It was urged that this would cast a very heavy 
burden on the Company. We do no? think that this reason advanced on behalf 
of the Company will justify our making a direction that the increase in wages should 
be effective from some later date. The previous agreement of 1959 was binding 
only up to 12th December, 1962, andwe think that the Tribunal was right in directing 
that the revised wages must take effect from I3th December, 1962." Even though 
arrears will have to be paid for about 6 years, it has to be kept in view that, since then, 
there has been a very considerable rise in the Price Index and the labour has not so 
far raised a fresh dispute for a further revision of wages over and above the wages 
fixed by the Tribunal which are being now re-fixed by us. In all these circumstances, 
we think that the revised wages should take effect from 13th December, 1962. 


1. Since reported in (1969) 1 S.C.J. 519. 
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/-Uc-niitr* raked in this appeal related to the bonus for the year 

Tnitiallv the workmen had challenged the decision of the Tribunal with 
1962-63. Initially, in 1959-60 to 1963-64, but in the course of 

regard to before ib, learned Counsel for the workmen confined his 

arguments, at last f _ 1962-63 only. The main point urged by learned 

arguments to the bonus for i ^ ; 1 itl reg J d t0 bonus for this year, the Tribunal 
Counsel was that, m gm^the amsio^vnu^_ ^ surplus available on the bas is of 

committed the error of not mahmg . r rt in the rase of The Associated Cement 
the Full Bench Formula . approved by tins Court m the rase oi ^ 

Companies Ltd., DwarLa _C equivalent to three months’ basic wage of each 

The Company is payuioP ofit b q wQrkmen was for bonus equivalent to six 
workman. The demand mad . > that y the Tribunal had worked out the 

SttS basis, that surplus svouldhavc certainly jus.if.ei 
grant of profit bonus at six months’ wages. 

. , r 0 :ic h°rause it appears to us that the demand, as put forward 

be JemeTibunal for FuU SSL 

■Fonnula ^oidd^^tify^bonirt bei^ graot^ ^ tha^ .heir \. r StcnTtatcmKnt^bcfore 

connection, basquited the pl^di^of the j^onths’ wages was not based 

it. Tne pleading makes it titmvoax wB c clerical staff bcing 

on the Full Bench Fornrak, Won* g™*?" montw basio wages, because 
paid bonus which, jn effect, sm nt a o account *he consolidated wages, 

the bonus was calculated m their rase py Tawn„ n ^ the deamess allow- 

including deamess allowance, J ed and bonus was calculated only by 

ance element of the wag( ss sa *-!£§ w ith this interpretation of the pleadings 
taking mto accou ntbascvv'ag.s, W = agre^ v c&umstancc, viz., that this 

of the workmen. Further, there is one very « the year 1962-63. Initially. 

dispute was raised by the- workm b > rc f en £d\ 0 the Industrial Tribunal under 

there was an attempt that P ^ aareed enumeration of subjects of dispute 

section 10 ( 2 ) of the Act on the basis ot an agree That reference under 

drawn up by the' ^ h faUed” ue to some technical defect. The refe- 
section 10 (2) of the Act, h der scctic)n 10 (i) of the Act, but 

rence was ultimately made by . ta ° v ^ e ™ u parties had agrec d to refer it. The refe- 
it was made in the same form in P October 1962. At that time, the 

rence was made by the Govemmen ts for t b a ’t year could not possibly 

year 1962-63 was still running and the a ^^ n ^ shect * nd the profit and loss 

have been closed and prepared after the closure of the year on 31st 

account of that year could on y _ - P . Pj d d a dispute even for the year 1963-64- 
March, 1963. In fact, tbc reference incmoea a ^ ^ ofit> at thc timc of the refe- 

which year had not even started run ^ ng. Bench Formula for calculation 

rence, there could be no question of apply ng .the ^ ^ years ]%2 -63- 

of surplus, because there wore :no P ^ clear that t he claim for higher bonus 

and 1963-64.. This circumstaii been based on the availability of sutplus 

cculd not, at the time of ‘ j ^ Tribunal was, therefore, quite correct 

according to the Full B “ a ^ , according to the Full Bench Foimula and.m 
in not trying to work out the surp_ _ nc -ctron learned Counsel for the workmen 
awarding bonus oa *kat tas ^ In ^ Award -was given, thc completed accounts 
urged that, at least by the tunc seems to us that this circumstance is of 

for the year 1962-63 ^avwbWe , tat J “ i 9 6?-64 also and at least for that 
no assistance. Thc Jjad > completed, as that year was still 

yearthea^onnu^dnotpo^j haseb^^P^^ nth JamMy I964 . 

HgtoSSV the application of.be Full BenchFonnn.a. 


1. (1959) S.C.R. 925. 
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The claim was, in fact, based on the circumstance that, according to the workmen, 
the bonus, in their case was being calculated as equivalent to three months’ basic 
wages, while, in the case of some clerical staff, the calculation was made on the basis 
of their consolidated wages consisting of basic wages and dearness allowance. The 
argument is incorrect. In the case of even the lowest paid clerical staff, to whom 
•dearness allowance is separately payable, the bonus is only calculated on the basis 
of basic wages, and the dearness allowance is ignored. There is some clerical staff 
which does not get any dearness allowance at all and it is only in those cases that the 
bonus is worked out on the basis of the total wages paid. In such cases, the calcula- 
tion is still on the basis of basic wage, because it cannot be assumed that their wage 
is a consolidated wage consisting of the two elements of basic wage and dearness 
.allowance lumped together. In fact, the principle which is being applied is the 
simple one ot calculating the bonus payable at three, months’ basic wage in each 
case and in no case is the dearness allowance taken into account. There is, 
therefore, no discrimination or inequality as urged on behalf of the workmen. 

Finally, it was urged that even the casual and Badli workers should be allowed 
"bonus on the same basis as the permanent workers. The Tribunal rejected this 
demand on the ground that, under the Agreement of 1959, the workmen and the 
•Company had agreed specifically to exclude these classes of workers in regard to 
payment of bonus. We are unable to hold that the Tribunal committed any error 
of law', requiring interference by us, in basing its decision on the principle contained 
in the earlier Agreement of the parties and in holding that there w f as no justification 
to introduce a new element of payment of bonus to casual and Badli workers at this 
•stage. The claim in this respect also fails. 

As a result, the appeal is only partly allowed inasmuch as the minimum wage 
fixed by the Tribunal in the Award is varied as indicated by us above. The rest of 
the Award of the Tribunal is upheld. Since, in this appeal, the principal dispute 
related to the fixation of minimum wage of the workmen and we are allowing the 
-appeal of the workmen in that respect, we direct that the workmen, will be entitled 
to their costs of this appeal from the Company. 

S.V.J. Appeal partly allowed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — J. M. Shelat, V. Bhargava and C.A. Vaid jalin gam, JJ. 

The Workmen of the Motor Industries Co., Ltd. ... Appellants * 

v. 

The Management of Motor Industries Co., Ltd. and another ... Respondents. 

Industrial Disputes Act ( XIV of 1947), section 2 (p) and IS (3) — Settlement, before 
conciliation officer between, management and Association of workmen — Settle- 
ment in representative capacity — Binding on workmen. 

Industrial Disputes Act (XIV of 1947), sections 23 (]), 24 and 29 — Distinction 
between strikes envisaged by section 23 (c) and section 29. 

Industrial -Disputes Act (XW of 1947) — Strike by workers — Management dismissing 
three workers for misconduct by incitement, intimidation and riotous and dis- 
orderly behaviour considering them as ‘ very grave nature ’ — Whether amounts 
to victimisation and discrimination. 

The settlement was a Package settlement by which the management and the 
workmen, through their association," arrived at certain terms in the presence of the 
conciliation' officer. The settlement arrived at by the Association must be 
regarded as one made by it in its representative character and therefore, binding 
on the workmen. If a lightening strike without notice is illegal under any provi- 


*C.A. No. 2123 of 196S. 
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sion of Law, standing order 22 would come into operation and starting or joining: 
such a strike and inciting others to join it would amount to misconduct for which 
disciplinary action by the management would be possible. 

Held, the settlement, was one as defined by section 2 (p) of the Industrial Dis- 
putes Act and was binding on the workmen under section 18 (3) of the Act until 
it was validly terminated and was in force when the said strike took place. The 
strike was a lightening one, was resorted to without notice and was not at the 
call of the Association and was, therefore, in breach of the settlement. 

There is a distinction between a strike envisaged by section 23 (1) in respect of a 
matter covered by a settlement and a strike in breach of a settlement envisaged 
by section 29. A strike in breach of a contract during the operation of a settlement 
and in respect of a matter covered by that settlement falls under section 23 (c). 
But whereas section 26 punishes a workman for going on an illegal strike or for 
any act in furtherance of such a strike, section 29 lays down the penalty for a 
person, not necessarily a workman, who commits breach of a term of a settlement 
which is binding under the Act. Thus, commencing a strike or acting in further- 
ance of it in breach of a settlement binding on the person who so commences it 
or acts in its furtherance is an offence punishable under section 29. 

On facts held. The strike was in the matter of the suspension of a workman 
pending a domestic enquiry against him, a matter which obviously was not one 
of the matters covered by the said settlement. It was,therefore, not a strike illegal 
under section 24 read with section 23 (c). However, the strike was in contraven- 
tion of the settlement and that settlement being binding on the workmen concerned 
and in operation at the time was punishable under section 29, and therefore, illegal 
under that section. The strike was illegal not under section 24 but because it 
was in contravention after settlement binding on the workmen concerned. Conse- 
quently, standing order 22 would apply and participating in or inciting others 
to join such a stnke would amount to misconduct for which the management were 
entitled to take disciplinary action. 

The management took action only in respect of Acts falling under Clause 3 
and 13 of the standing order 22 evidently for the reason that they considered 
incitement “intimidation and directions and disorderly behaviour as every grave in 
in nature. 1 ’ It cannot be said in taking this view the management discriminated 
againstthethreeworkmenwereconcemed as against the rest or that they dismissed 
with the object of victimising. An act of discrimination can only occur if amongst 
those equally sihuated an unequal treatment is meted out to one of mo re of them. 
Having been found to be the leaders of the crowd action against them cannot on 
anyprinciple be regarded as discriminatory or unequal. Once a misccnductgraver 
than that of the rest was found proved against these three W'orkmen and for which 
the punishment is dismissal victimisation cannot legitimately be attributed to the 
management. So far as their participation in the strike and loitering about is 
Concerned... no action was taken against these three workmen on the 
ground that those acts were common with those cf the rest of the workmen. 
Held, the order of dismissal cannot be characterised as acts of victimisation.’! 

Appeal by Special Leave from the Award dated the 23rd March, 1968 of the 
Labour Court, Bangalore in Reference No. 39 of 1967. 

M. K. Ramanmrthi, Senior Advocate ( B . R. Dolia, S. Pappu and Vineet Kumar, 
Advocates, with him), for Appellants. 

H. R. Gokhale, Senior Advocate, (C. Doraswamy and D. N. Gupta, Advocates, 
with him), for Respondent No. 1 . 

The Judgment of the Court was delivered by 

Shelat, J . — This appeal, founded on Special Leave, arises out of an industrial 
dispute between the respondent company and the Motor Industries Company 
Employees Association wh'ch the Government of Mysore referred to the' Labour 
Court. Bangalore, for adjudication under section 10 (1) ( c ) of the Industrial Disputes 
Act, 1947. The dispute related to the dismissal by the management of three work- 
men, Sandhyavoo, G. Prabhakar and M. V. Vasudevan out of the five workmen 
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against whom the management had held a domestic enquiry at which they were found 
.guilty of acts of misconduct charged against them. 

The facts leading to the said dispute and the reference are as follows : 

On 24th August, 1964, the said association handed over to the management a 
■charter of demands. Negotiations between the parties having failed, the demands 
were taken before the conciliation officer when the parties armed at a settlement 
dated 23rd December, 1964. On 29th April, 1966, the management issued a notice 
suspending for a day, i.e., 4th May, 1966, one B. G. Shenoy as and by way of penalty. 
In consequence of the protest by the association ,the said suspension was postponed 
and on 10th May, 1966, the management served a charge-sheet on Shenoy r and sus- 
pended him pending an enquiry. On 11th May, 1966, the association demanded 
withdrawal of the said suspension and the said charge-sheet. Discussions took place 
on that day from 9.45 a.m. to 12-30 p.m. between the association and the manage- 
ment and the parties thereafter adjourned at 1 p.m. for lunch having decided to resume 
the talks at 2. 30 p.m. At 2 p.m. the first shift ended and the workers of the second shift 
began to come in. The workmen of the first shift, how ever, stayed on and those of 
the second shift along with the workmen of the general shift joined them and all of 
them went on strike. The discussions which were resumed at 2-30 p.m. ended in 
an agreement at 5 p.m. and the workmen returned to work. On 18th May, 1966, 
the assistant establishment officer submitted a complaint to the chiel personnel officer 
.alleging certain acts of misconduct by a crowd of workmen mentioning therein the 
names of five of them including the said three workmen. On 25th May, 1966. charge- 
sheets alleging stoppage of work, abandoning the place of work, inciting clerks and 
officers of G. 2 department to join the said strike, disorderly behaviour including 
■intimidation and assault on one. A Lakshman Rao, were served upon those five 
workmen. Correspondence thereafter ensued betweenthe association and the manage- 
ment wherein the association protested against the management’s decision to adopt 
disciplinary action against the said five workmen despite the agreement arrived at 
on 11th May, 1966. Thereafter, a domestic enquiry was held on 30th June, 1966, 
which was completed on 27th July, 1966, when the enquiry officer made his report 
holding the said three workmen, Sandhyavoo. Prabhakar and Vasudevan, guilty 
of acts of misconduct under standing order 22 (2) (3), (13) and (18). He exonerated 
The other two workmen except on the charge of participating in the strike and loiter- 
ing about under clauses (2) and (18) of the said standing order on 12th August, 
1969. Management, agreeing with the report, passed orders of dismissal against the 
said three workmen which gave rise to the said reference. On 23rd March, 1968, 
the Labour Court gave its award holding that the said enquiry' was validly held and 
that the management were justified in passing the said orders of dismissal. 

Mr. Ramamurthi, appearing for the association, challenged the said award on 
the following grounds : (1) that the said association not having given a call for the 
said strike, f he said charges were misconceived and the orders of dismissal were 
•consequently not sustainable ; (2) that the said strike, which was spontaneously staged 
by the W'orkmen, was not illegal under section 24 of the Industrial Disputes Act. nor 
was it in contravention of any law as required by standing order 22 (2) and (3) ; (3) 
that the said disciplinary proceedings were in contravention of the agreement arii\cd 
at on 11th May, 1966, and therefore, the dismissal following such disciplinary 
proceedings amounted to unfair labour practice : (4) that the orders of dismissal 
were passed on charges including that of intimation though the misconduct of intimida- 
tion was not found proved by the enquiry officer and hence the said orders w'erc 
illegal (5) that to punish only three workmen when a large number of workmen had 
taken part in staging the strike and in inciting others to joint it constituted victimisa- 
tion ; and (6) that the findings of the enquiry officer were based on no evidence or 
were perverse in that no reasonable body of persons could have arrived at them on 
the evidence before him. 

The argument on which the first contention was based was that the settlement 
<iated 23rd December, 1964, was arrived at between three parties, the management. 


423 


I] WORKMEN V. MOTOR INDUSTRIES CO., LTD. ( Shelat , J.). 

the association and the workmen ; and that the association being the union regis- 
tered under trie Trade Unions Act was an entity distinct from the workmen. Under 
clause 5 of the settlement it was the association which was obliged to give four days 
notice if it decided to resort to strike, go slow tactics or other coercive action. The 
said clause did not impose any such obligation on the woi kmen. The workmen thus 
having no such obligation and the said strike being a spontaneous one, without any 
call for it from the association, it could not be said to be in breach of the said settle- 
ment, and therefore, would not fall under the mischief of section 23 of the Act, the 
first condition of which is that to be illegal under section 24 read with section 23 it 
must be in breach of a contract. Standing order 22 requires that participating 
in a strike would be misconduct if it is in breach of some provision of law. But 
as the strike was not in contravention of section 23, it woule not constitute mis- 
conduct under that standing order. Therefore, the charges against the said three 
workmen were misconceived and the orders of dismissal passed against them on the 
basis that they stood established were bad. In our view this argument cannot be 
sustained. The construction of clause 5 of the settlement suggested by 
Mr. Ramamurthi is contrary to (a) the tenor of that settlement and ( b ) the provisions 
of the Industrial Disputes Act under which a settlement arrived at between an 
employer and a union representing the employees during conciliation proceedings 
is binding not only on such union but also the workmen whom it represents anc (c) 
the principles of collective bargaining recognised by industrial law. The settlement 
was a package settlement by which the management and the workmen, through their 
association, arrived at certain terms in the presence of the conciliation officei . The 
settlement, besides settling the demands contained in the said charter of demands, 
sets out the necessity of harmonious relations and of co-operation between the manage- 
ment and the workmen so as to promote higher and better production. It was to 
achieve this object that direct action on the part of either of them such as a strike by 
the workmen and a lock-out by the employer without notice was prohibited. Evi- 
dently the provision for four days’ notice before any direct action was taken by either 
of them was provided for so that during that period if there was any grievance it 
could be ironed out by negotiation. Clause 5 of the settlement falls in two parts; 
(1) the substantive part, and (2) the corollary thereof. The first part inter alia pro- 
vided that neither the association nor the management would resort to any direct 
action, such as strike, go-slow tactics or lock-out or any such coercive action without 
giving to the other a four days’ notice. The second part provided an undertaking 
on the part of the association to co-operate with the management, if there was any 
strike by workmen without any call therefor from the association, if the management 
were to take disciplinary action against the workmen. If the construction of clause 5 
suggested by Mr. Ramamurthi were to be accepted it would lead to a surprising result, 
namely, that though a strike at the instance of the association required four days’ 
notice, a strike by the workmen without any call from the association would not 
require any such notice and that the settlement left complete liberty to the workmen 
to launch a sudden strike. Such a construction appears on.the very' face of it con- 
trary to the object and purpose of the settlement and particularly clause 5 which 
■envisaged a notice period of four day's to enable the parties to resolve a dispute before 
direct action on its account is resorted to by either of them. The suggested construc- 
tion is also untenable, for, surely the association irrespective of the workmen cannot 
by' itself resort to anv direct action. How can, for instance, the association resort 
to go-slow tactics without giving a call for it to the workmen. It is obvious, therefore, 
that clause 5 does not contemplate any dichotomy between the association and the 
workmen as suggested by Mr. Ramamurthi, besides being repugnant to the principle 
that a settlement arrived at by the association must be regarded as one made by it in 
its representative character, and therefore, binding on the workmen. Therefore, 
although the settlement mentions in clause 5 the management, workmen and the 
association, the expression ''workmen'’ therein was unnecessary, for, without that 
expression also it would have been as efficaciously binding on the workmen as on 
•the association. This conclusion is strengthened by the fact that the settlement 
mentions the management and the association on behalf of the workmen only as the 
parties thereto and the signatories thereto also are only the representatives of the 
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two bodies. None of the workmen, nor any one separately representing them affixed 
his signature to it. If a lightening strike without notice is illegal under any pro- 
vision of law (a question which we shall presently consider) standing order 22 would 
come into operation and starting or joining such a strike and inciting others to join 
it would amount to misconduct for which disciplinary action by the management 
would be possible. 

The next question is whether the management could validly take disciplinary 
action against the workmen concerned in respect of the said strike. The recitrls of 
the said settlement show that as a result of the association presenting the said charter 
of demands negotiations between the management and the association took place 
on the said demands as also on certain proposals made by the management, that on 
their failure conciliation proceedings took place in the course of which the parties 
arrived at the said settlement which, as aforesaid, was signed by the representatives 
of the management and the association in the presence of the conciliation officer. 
The settlement thus was one under section 12 (3) of the Industrial Disputes Act and 
rule 59 of the Rules made thereunder by the Government of Mysore. It was to 
come into force as from 1st January, 1965, and was to remain in force for three years 
and was thereafter to continue to be in force until its termination by either side. 
It is clear from Part I thereof that the object with which it was made was to promote 
harmonious relations and co-opeiation between the company, the association and 
the workmen so that the company may on the one hand be able to achieve increased 
production and on the other be in a position to afford maximum opportunity for 
continued employment. To accomplish these aims it was agreed that the com- 
pany on its part should be managed on sound and progressive lines and the associa- 
tion and the workmen on their part should combat any wasteful practices adversely 
affecting workmanship and production and assist the management in apprehending 
persons responsible for acts such as theft, sabotage and other subversive activities. 
As clause 5 of the settlem nt itself states it was “in order to en c ure continuation ot 
smooth working ” that the company and the association agreed that in no case would 
either of them resort to direct action such as lock-outs, strikes, go-slow and other 
coercive acrion without four days’ notice and that should one or more workmen 
resort to any such direct action without the approval of the association, the associa- 
tion would cooperate with the company in any disciplinary action which the com- 
pany would take against such w'orkmen. Then follows the agreement on the said 
demands of the w’orkmen, and the proposals made by the management in the details 
ol which it is not necessary to go, and finally', the agreement that the parties would 
adhere to the code of discipline and the grievance procedure annexed as annexurc IV 
to the settlement. The said code also inter alia, provided that there should _ he 
no strike' or lock-out without notice, that neither party' should resort to coercion, 
intimidation, victimisation or go-slow tactics, that they would avoid litigation, sit- 
down and stay-in strikes and lock-outs and would not permit demonstrations which 
are not peaceful or rowdyism. Read in the context of the other provisions of Part I 
of the settlement of which it is part, clase 5 was intended to prohibit (cr) direct action 
without notice by or at the instance of the association, and (b) strikes by workmen 
themselves without the approval of the association. The words “ in no case ” used in 
the clause emphasist that direct action by either party without notice should not be 
resorted to for any reason whatsoever. There can be no doubt that the settlement 
was one as defined by section 2 (p) of they Industrial Disputes Act and was binding 
on the workmen under section 18 (3) of the Act until it was validly terminated and 
was in force when the said strike took place. The strike was a lightening one. was 
resorted to without notice and was not at the call of the association and was, there- 
fore, in breach of clause 5. 

Could the management then take disciplinary action against the concerned work- 
men in respect of such a strike standing order 22 enumerates various acts consti- 
tuting misconduct. Clauses 2, 3, 13 and 18 provide that striking cither singly or : n 
combination with others in contravention of the provisions of any Act, inciting any 
other workmen to strike in contravention of any law, riotous or disorderly behaviour 
or any act subversive of discipline and loitering within the company's premises while 
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ot gum-boots, a demand not covered by the settlement. It was common ground 
that the strike would not fall within the ambit of section 24 but the controversy was 
whether it was otherwise illegal, the workmen’s contention being that it was not, as 
the said clause against a strike without notice applied only to one declaied for en- 
forcing one or the other demands which foimed the subject matter of the settlement 
and since the strike arose out of a matter not covered by the settlement, that clause 
was inapplicable. This Court negatived the contention and held that the words 
in no case ” in that clause meant a strike for whatever reason and though it was 
conceded that it was not illegal under section 24, it was nevertheless held to be illegal 
not because it was in respect of a matter covered by the said settlement but 
because it was in contravention o^the settlement which was binding on the concerned 
workmen which meant that the Court held the strike to be-illegal under section 29. 
In our view the decision in the present case must be the same. The strike was 
illegal not under section 24 but because it was in contravention of the settlement 
binding on the workmen concerned . Consequently, standing order 22 would apply 
and participating in or inciting others to join such a strike wculd amount to miscon- 
duct for which the managt ment were entitled to take disciplinary action. 

But against that position, the argument was that the agreement dated 11th May, 
1966, under which the workmen called off the strike also provided that no disciplinary 
action would be taken against any workmen in respect of the strike on that day and 
that therefore the proceedings taken against the three workmen in violation of that 
agreement amounted to unfair labour practice. The agreement was oral. Ac- 
cording to Bernard, Secretary of the association, the agreement was that (a) the 
charges and the suspension order passed against the said Shenoy should be with- 
drawn (b) the company should pay the wages for the 31 hours period of the strike 
provided the workmen made good the loss of production during that period, and 
(c) the management would take no action against any one for going on strike. The 
evidence of Martin, the company’s technical director, on the other hand, was that 
the company agreed only not to punish the said Shenoy and to consider paying wages 
for the hours of the strike. The Labour Court on this evidence held that the associa- 
tion failed to prove that the management had agreed not to take action against any 
of the workmen in connection with the strike though it may be that they might have 
agreed not to victimise any workman for participating in the strike. In fact, the 
management did not impose any penalty against any workman for joining the strike, 
not even against the three concerned workmen. This finding being purely one of 
fact and the Labour Court having given cogent reasons for it we would not interfere 
with it without the utmost reluctance. We have been taken through the evidence 
and the correspondence between the parties but we fail to see any error on the part 
of the Labour Court in reaching that finding. 

The next contention was that the orders of dismissal were bad as they took into 
account the charge of intimidation of the company’s officers although the enquiry 
officer had found that charge was not proved. The chargeshcets, cxs. M/4-A 
M/5-A and M 6/A against the three workmen alleged in express terms disorderly 
behaviour and intimidation. The report of the enquiry officer against the said 
Vasudevan clearly stated that the enquiry officer accepted the evidence of the manage- 
ment’s witnesses and that on that evidence all the charges against him stood proved. 
While summarising those charges, he, no doubt, did not in so many words use the 
expression “ intimidation ”. But the evidence which he, as aforesaid accepted, was 
that Vasudevan along with other workmen entered the G. 2 department at about 3 
P. M. on that day and thumping his hand on the table of the said Lakshman Rao 
threatened that officer in the following words: “now I am in the forefront of the 
crowd. You cannot do anything You ask your people to come out and you 
ako come-out. Otherwise you can see what wc can do for you now”. The said 
Lakshman Rao had also deposed that he was sunounded by the workers who started 
pushing and puiling him. The evidence of other officers was that as the crowd which 
forced its way into this department got unruly they were also forced, to leave their 
places of work. The evidence against Prabakar was that he too was in the forefront 
of that crowd which squeezed Lakshman Rao and some members thereof inflicted 
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locks on him. Similarly, there was the evidence of one Raja, the assistant personnel 
officer, and others that Sandhyavoo was one of those in the forefront of that cioWd. 
According to Raja, Sandhyavoo tried to lift him from his seat with a view to force 
him to leave lr's table and finding that the crowd had become restive he left his place. 
Acceptance of this evidence by the enquiry officer must necessarily mean acceptance 
of the version of these officers that they were intimidated by the crowd which forced 
its way into their department led by these three workmen. Though the enquiry officer 
has not, in so many words, used the expression intimidation his finding of disorderly 
behaviour must be held to include acts of intimidation. 

Lastly, were the orders of dismissal against the three workmen acts of victimisa- 
tion on the part of the management when admittedly a large number of workmen 
had staged the strike and also incited others to join that strike ? Tne orders against 
the three w’orkmen being identical in terms we take the order passed against 
Vasedevan as a specimen. That order sets out four acts of misconduct by him; (1) 
striking or stopping work, (2) inciting. (3) riotous and disorderly behaviour and 
(4) loitering about in the company’s premises. Though each one of these acts, ac- 
cording to the order, was misconduct punishable with dismissal, the order states that 
so far as acts 1 and 4 were concerned, the management did not wish to take a serious 
view .ol them as a large number of “misguided” workmen had stopped work and 
left their places of work without permission. The management, therefore, took action 
only in respect of acts faffing under clauses 3 and 13 of standing order 22 evidently 
for the reason that they considered incitement, intimidation and riotous and disorderly 
behaviour as “ very grave in nature.” We do not think that in taking this view the 
management discriminated against the three workmen concerned as against the 
rest or that they dismissed them with the object of victimising. The evidence in the 
enquiry clearly disclosed that when the crowd forced its way into the G. 2 depart- 
ment it was led by these three workmen, all ofwhom were in the fore front thereof and 
two of them had- defianty forced the officers to leave their tables. One of them had 
threatened as to what he and the others who were behind him in that crowd could 
do to him if he did not comply and the other had tried even to lift another officer from 
his chair to compel him to leave his place of work. In these circumstances the 
management cannot be blamed if they took a serious view of these acts ol thi three 
workmen concerned, who had taken up their position in the forefront of that ciowd, 
a position indicative of their having led that crowd inte that department and having 
acted as its leaders An act of discrimination can only occur if amongst those cqi ally 
situated an unequal treatment is meted out to one or more of them. Having been 
found to be the leaders o'" the crowd, action taken against them cannot on any 
principle be regarded as discriminatory or unequal. The decision in Burn end Co. 
Ltd. v. Workmen \ relied on by Mr. Ramamurthi has no bearing on the facts of this 
•case and cannot assist him. Once a misconduct graver than that of the rest was found 
proved against these three workmen and for which the punishment is dismissal, 
victimisation cannot legitimately be attributed to the management. It is relevant 
in this connection to remember that so far as their participation in the strike and 
loitering about were concerned, no action was ti ken against these three workmen on 
the ground that these acts were common with those of the rest of the workmen. In 
view of these facts it is not understandable how the impugned orders of dismissal 
could be characterised as acts of victimisation. It is also not possible to say that 
the finding of incitement and disorderly behaviour of these three workmen was 
perverse or such as no reasonable body or person could come to on the evidence on 
record on the giound only that the others a'so were guilty of those acts. Foi, there 
would be nothing wrong if those who misled or misguided other workmen were se- 
lected for disciplinary action and not the victims of their persuasion, who in fcllowirg 
their precept did similar acts. 

In out judgment the orders of dismissal, based on the findings in the domestic 
enquiry which did not suffer from any infirmity, could not be successfully impeached 
and theiefore, the Labour Court was right in ipholdmg them. The appeal fails 
and is dismissed. There will be no order as to costs. 

S.V.J. 


1. (1959) I L.LJ. 450. 


Appeal dismissed. 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — J. C. Shah, Acting Chief Justice, V. Ramaswami and A. N. 

Grover, JJ. 

Commissioner of Wealth-Tax, West Bengal H ... Appellant* 

v. 

Tungabhadra Industries Ltd., Calcutta ... Respondent. 

Wealth-tax Act ( XXVI of 1957), sections 7 (2) (a) and 27 (6) — Wealth-lax — Net 
Wealth — Business assets — Valuation — Global valuation — Written down value 
or balance-sheet value — Value show by assessee in the balance-sheet, if infated — 
Onus of proof on assessee — Balance-sheet value to be adopted in the absence of 
such proof. 

Reference — Judgment of Supreme Court or High Court — Duty of Tribunal to pass 
orders in conformity with the judgment. 

In computing the net wealth of the assessee the Officer proceeded under section 
7 (2) (a) of the Act and included the full value of the fixed assets as shown by the 
assessee in the balance-sheet without any adjustment, after rejecting the contention 
that the fixed assets should be assessed at their written down value as computed 
for the purposes of the income-tax. But the Tribunal in appeal held that the 
written down value may be adopted as the value. The High Court in reference 
also upheld the view. The Revenue appealed. 

Held, that the appeal has to be remanded to the Tribunal. 

Under section 7 (2) (a) of the Act the Officer may determine the net value of the 
assets of the business as a whole, having regard to the balance-sheet of such busi- 
ness as on the valuation date and make such adjustments therein as the circums- 
tances of the case may require. The power conferred upon the Officer to make 
adjustments as the circumstances may require is also for the purpose of arriving 
at the true value of the assets of the business. 

It is open to the assessee in any particular case to establish after producing 
relevant materials that the value given of the fixed assets in the balance-sheet is 
artificially inflated. It is also open to the assessee to establish by acceptable 
reasons that the written down value of any particular asset represents the proper 
value of the asset on the relevant valuation date.. The onus of proof is on the 
assessee who must produce reliable material to show that the written down value 
of the assets and not the balance-sheet value is the true value. In the absence of 
any such material, the Officer would be justified in a normal case in taking the value 
given by the assessee itself in its balance-sheet as the real value of the assets for the 
purposes of the Act. 

Section 27 (6) of the Act requires the Tribunal on receiving a copy of the judg- 
ment of the Supreme Court or the High Court as the case may be, to pass such 
orders as are necessary to dispose of the case conformably to such judgment. 
The scope of the hearing must of course depend upon the nature of the order passed 
by the Supreme Court. If the Supreme Court agrees with the view of the Tribunal 
the appeal may be disposed of by a formal order. But if the Supreme Court dis- 
agrees with the Tribunal on a question of law, the Tribunal must modify its order 
in the light of the order of the Supreme Court. If the Supreme Court has held 
that the judgment of the Tribunal is vitiated because it is based on no evidence or 
because the judgment proceeds upon a misconception of the_ statute, the Tribunal 
would be under a duty to dispose of the case conformably with the opinion of the 
Supreme Court and on the merits of the dispute and re-hear the appeal. In all 
cases, however, opportunity must be afforded to the parties of being heard. 
Appeals from the Judgment and Order dated the 29th January’, 1965, of the 

Calcutta High Court in Wealth-tax Matter No. 372 of 1961. 1 

* C. As. Nos. 1629 to 1631 of 196S. Stb August, 1969. 

I - (1965) 1 r.TJ. 769: GO I.T.R. 447. 
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B. Sen, Senior Advocate, (T.A. Ramachandran, R.N. Sachthey and B.D. Sharma, 
Advocates, with, him), for Appellant (In all the Appeals). 

M.C. Chagla, Senior Advocate, (R.K. Choudhury and B.P. Maheshwari, 
Advocates, with him), for Respondent (In all the Appeals). 

The Judgment of the Court was delivered by 

Ramaswami, J. — This appeal is brought by certificate granted under section 29 

(1) of the Wealth-tax Act, 1957 (hereinafter referred to as the Act) against the 
judgment of the Calcutta High Court dated 29th January, 1966 in Wealth-tax Matter 
No. 372 of 1961. 

The respondent is a company which is assessed to wealth-tax for the assessment 
years 1957-58, 1958-59 and 1959-60. In computing the net "Wealth of the respondent 
on the respective valuation dates the Wealth-tax Officer proceeded under section 7 

(2) (a) of the Act and included the full value of the fixed assets as shown by the res- 
pondent in the respective balance-sheets without any adjustment, after rejecting its 
contention that the fixed assets should be assessed at their written down value as 
computed for the purposes of income-tax. In the assessment order for 1957-58 
the Wealth-tax Officer gave his reasons as follows : — 

“The assessee claimed that since the full amount of depreciation which was admissible under 
the Income-tax Act was not provided in the balance-sheet the amount of depreciation not provided 
for earlier should now be deducted from the value of the assets in order to arrive at the net wealth. 
This contention can hardly be accepted. The depreciation allowable under the Income-tax Act 
does not determine the market value of the assets. The object of allowing depreciation in the 
income-tax assessment is quite different. For the purpose of the Wealth-tax assessment the 
value of the assets as estimated by the assessee itself in its balance-sheet has been accepted.” 

Similarly in his assessment order for 1958-59 ihe Wealth-tax Officer stated as 
follows : — 

“ Excluding the value of land, the total value of the fixed assets as per balance-sheet amounts 
to Rs. 60,53,811 whereas the assessee has shown in its return the value of the same at Rs. 7,69,435. 
These values have been shown by the assessee on the basis of income-tax written down value and not 
on the basis of the balance-sheet values as required under the global system of valuation. It is 
common knowledge that the values of imported macninery has increased considerably during the 
last few years and, on the valuation date, I do not think that their value should be less than that 
provided for in the balance-sheet.” 

On appeal the Appellate Assistant Commissioner confirmed the valualion of 
the fixed assets. On further appeal the Income-tax Appellate Tribunal held that it 
would be fair in the circumstances of the case to adopt the written down value of the 
assets as value thereof for all the years under appeal. In the course of its order the 
Appellate Tribunal said : 

“In income-tax assessment depreciation is calculated upon the original cost in a scientific and 
systematic manner with due regard to the nature of the asset. Therefore, the written down value as 
determined in the income-tax assessment may be taken as the fair index of the "net value of the 

business assets in most cases It cannot however be laid down as an inflexible rule of law 

that in every case the written down value must be taken to be the net value of the business assets. 
If that were so, the Legislature would have said so in clear termsinstcad of indulging in the circum- 
locution in section 7 (2) (a). In this particular case, it appears, the assessee did not make any 
reserve for depreciation and the assc-^ are old dating back from the inception of the business 
long ago- In thesecircumstanccs.inour opinion, it would be fair to adopt the written down value 
of the assets as the value thereof for all the years under appeal ” 

At the instance of the Commissioner of Income-tax, the Appellate Tribunal 
stated a case to the High Court under section 27 (1) of the Act on the following 
question of law : 

“ Whether on the facts and in the circumstances of the case, for the purpose of determining the 
net value of the assets of the assesse; under section 7 (.2) of the Wealth-tax Act, 1957,thc Tribunal 
was right in directing that the written down value of the fixed assets of the assessee should be adopted 
as the value thereof, instead of their balance-sheet value ?” 

By its judgment dated 29th January, 1965 the High Court answered the question 
in the affirmative and in favour of the respondent. 

Section 7 of the Act stood as follows at the material time : 
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“ (I) The value of any asset, other than cash, for the purposes of this Act, shall be estimated 
to be price which in the opinion of the Wealth-tax Officer i t would fetch if sold in the open market 
on the valuation date. 

(2) Notwithstanding anything contained in sub-section (1), — 

(a) where the assessee is earning on a business for which accounts are maintained by him 
regularly, the Wealth-tax Officer may, instead of determining separately the value of each asset held 
by the assessee in such business, determine the net value of the assets of the business as a whole 
having regard to the balance-sheet of such business as on the valuation date and making such 
adjustments therein as the circumstances of the case may require. 

* * T *>» 

In Kesoram Industries & Cotton Mills Ltd. v. Commissioner of Wealth-tax, 
( Central) Calcutta \ the appellant-company had shown in its balance-sheet for the 
period ending 31st March, 1957, the appreciated value on revaluation of its assets, 
after making certain adjustments, at Rs. 2,60,52,357 and had introduced in the capital 
reserve surplus a corresponding balancing figure of Rs. 1,45,87,000 representing the 
increase in the value of the assets upon re-valuation. For the purposes of wealth-tax, the 
officer took the sum of Rs. 2,60,52,357 as the value of the assets, whereas the company 
contended that an adjustment ought to be made in view of the increase in the value 
shown in the balance-sheet on revaluation. It was held by -this Court that as no 
one could know better the value of the assets than the assessee himself, the Wealth- 
tax Officer was justified in accepting the value of the assets at the figure shown by 
the appellant-company itself. It was open to the appellant-company to convince the 
authorities that that figure was inflated for acceptable reasons ; but it did not make 
any such attempt. It was also open to the Wealth-tax Officer to reject the figure given 
by the appellant-company and to adopt another figure if he was, for sufficient reasons, 
satisfied that the figure given by the appellant was wrong. 

It is argued on behalf of the appellant in the present case that the High Court 
was not right in holding that the principle laid down by this Court in Kesoram 
Industries 1 case is not applicable. In our opinion there is justification for this argu- 
ment. Under sub-section (1) of section 7 of the Act the Wealth-tax Officer is autho- 
rised to estimate for the purpose of determining the value of any asset, the price 
which it would fetch, if sdd in the open market on the valuation date. But this 
rule in the case of a running business may often be inconvenient and may not yield a 
true estimate of the net value of the total assets of the business. The Legislature has, 
therefore, provided in sub-section (2) (a) that where the assessee is carrying on 
business for which accounts are maintained by him regularly, the Wealth-tax Officer 
may determine the net value of the assets of the business as a whole, having regard to 
the balance-sheet of such business as on the valuation date and make such adjust- 
ments therein as the circumstances of the case may require. The power conferred 
upon the tax officer to make adjustments as the circumstances of the case may require 
is also for the purpose of arriving at the true value of the assets of the business. 

It is of course open to the assessee in any particular case to establish after producing 
relevant materials that the value given of the fixed assets in the balance-sheet is arti- 
ficially inflated. It is also open to the' assessee to establish by acceptable reasons 
that the written down value of any particular asset represents the proper value of the 
asset on the relevant valuation date. In the absence of any material produced by 
the assessee to demonstrate that the written down value is the real value, the Wealth- 
tax Officer would be justified in a normal case in taking the value given by the assessee 
itself to its fixed assets in its balance-sheet for the relevant year as the real value of 
the assets for the purposes of the wealth-tax. It is a question of fact in each case as 
to whether the depreciation has to be taken into account in ascertaining the true 
value of the assets. The onus of proof is on the assessee who must produce reliable 
material to show that the written down value of the assets and not the balance-sheet 
value is the true value. If, therefore, the assessee merely claims that the written 
down value of the assets should be adopted but fails to produce any material to show 
that the written down value is the true value, the Wealth-tax Officer is justified in 


1. (1966) 59 l.T.R. 767 : (1966) 1 I.TJ. 277 : A.I.R. 1966S.C. 1370. 
1966) 1 Comp. L J. T54 : (1966) 1 S.CJ. 312 : 
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rejecting the claims and adopting the v alues shown by the assessee himself in his 
balancesheet as the true value of his assets. In our opinion the High Court should 
have based its decision on the principle of Kesoram Industries case 1 and the 
question of law should be answered in the manner stated by us in this judgment. 

But it is necessary to give certain effective directions in this case. Section 27 (6). 
of the Act requires the Tribunal on receiving a copy of the judgment of the Supreme 
Court or the High Court as the case may be to pass such orders as are necessary to 
dispose of the case conformably to such judgment. This clearly imposes an obliga- 
tion upon the Tribunal to dispose of the appeal in the light and conformably with, 
.the judgment of the Supreme Court. Before the Tribunal passes an order disposing 
of the appeal there would normally be a hearing. The scope of the hearing must 
of course depend upon the nature of the order passed by the Supreme Court. If' 
the Supreme Court agrees with the view of the Tribunal the appeal may be disposed 
of by a formal order. But if the Supreme Court disagrees with the Tribunal on a. 
question of law, the Tribunal must modify its order in the light of the order of the 
Supreme Court. If the Supreme Court has held that the judgment of the Tribunal 
is vitiated because it is based on no evidence or because the judgment proceeds upon 
a misconstruction of the statute, the Tribunal would be under a duty to dispose of' 
the case conformably with the opinion of the Supreme Court and on the merits of' 
of the dispute and re-hear the appeal. In all cases, however, opportunity must 
be afforded to the parties of being heard. In Income-tax Appellate Tribimal, Bombay- 
v. S. C. Cambatta & Co., Ltd. 2 , the Bombay High Court has explained the procedure 
followed in the disposal of an appeal conformably to the judgment of the High Court. 
Chagla, C. J., in delivering the judgment of the Court observed : 

“ when a reference is made to the High Court either under section 66 (1) or section 

66 (2) the decision of the Appellate Tribunal cannot be looked upon as final ; in other words, the 
appeal is not finally disposed of It is only when the High Court deciding the case, exercises Its . 
advisory jurisdiction, and gives directions to the Tribunal on questions of law, and the Tribunal 

reconsiders the matter and decides it, that the appeal is finally disposed of it is clear that what 

the Appellate Tribunal is doing after the High Court has heard the case is to exercise its appellate 
powers under section 33. The shape that the appeal would ultimately take and the decision that the 
Appellate Tribunal would ultimately give would entirely depend upon the view taken by the High 
Court.” 

This passage was quoted with approval by this Court in Estlniri Aswathiah v. 
Commissioner of Income-tax . 3 In the present case, therefore, the answer we have- 
fumished to the question in the reference means that the Appellate Tribunal must 
now, in conformity with the judgment of this Court, act under section 27 (6) of the- 
Acf, that is to say, dispose of the case after rehearing the respondent-company' 
and the Commissioner in the light of the evidence and according to law. 

There will be no order as to costs. 

V- S. Remanded .. 


1. (1966) 1 I.TJ. 2// : (1966) 1 Comp. L.J. 
154 : (19651 1 S CJ. 312. 

2. (1956) 29 I.T.R. 1 18, 120 : I.L.R. (1956) 

Bom. 254: 5S Bom. L.R. 259: A-I.R. 1956 Bom. 


509. 

3. (1967) 66 I.T.R. 478 (S.C.) : (1967) 2 
SC 36? : (1%7)2 S CJ - 776 : A.I.R.1968: 



432 


THE SUPREME COURT JOURNAL. 


[1970 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present: — Shah, Acting Chief Justice, V. Ramaswami and Grover, JJ. 

-Commissioner of Income-tax, West Bengal-I . . Appellant* 

v. 

India Discount Co., Ltd. . . Respondent. 

Income-tax Act {XI of 1922), sections 10, 12 — Business income or income from 
other sources — Shores and arrears of dividend — Asses see, dealer in shares — 
Purchase of shares — Contract to purchase shares and arrears of dividend — 
Consideration paid for shares and arrears of dividend — Arrears dividend — 
Receipt by assessee — Not income — Receipt not otherwise income — Not to 
constitute income by erroneous crediting into profit and loss account. 

o Company — Shares — Purchase of— Purchaser's right to arrear dividend. 

Tlie assessee-company dealing in shares and securities, purchased shares of a 
company in 1955 under a contract which provided that the registered shareholders 
should sell the shares to the assessee with arrears of dividends relating to the 
period 193645. The assessee first credited the arrears of dividend to the profit 
and loss appropriation account and thereafter transferred the same to a reserve 
fund in the relevant accounting year. No adjustment was made in the share 
purchase account on account of the receipt of the dividend. The value of the 
shares which represented the stock-in-trade of the assessee remained the same 
both in the opening and the closing stocks. The department and the Tribunal 
Jield that the dividend was income and assessable. But the High Court in 
reference held that no part of the arrear dividend was income. The department 
.appealed. 

Held that, the consideration paid by the assessee was giveD not only for the 
-shares but also for share dividends. This is capital purchase by the assessee of 
the shares together with arrear dividends due on the shares for the years 1936 to 
1945. The arrear dividend would not constitute income liable to be taxed either 
ns profit under section 10 of the Act or as dividend under section 12 of the Act. 

Where a company declares dividend the same can only be paid to the person 
who is then the registered holder. A purchaser of shares becomes entitled to all 
•dividends declared since his purchase but not before. If the purchase is made on 
-the eve of declaration of dividends but the purchaser does not get his name mutated 
in the records of the company in time to have dividend warrant issued in his 
own name he is entitled to call upon his vendor to make over the dividend to him 
if and when received. It is well settled that after a sale of the shares and as 
long as the purchaser does not get his name registered, the vendor is for certain 
purposes considered a trustee for the purchaser of the rights attaching to the 
shares or accruing thereon, including the voting rights. 

It is well established that a receipt which in law cannot be regarded as income 
■cannot become so merely because the assessee erroneously credited it to the profit 
and loss account. 

On facts : since the arrear dividends are not claimable by the assessee by virtue 
the right as purchaser they could not become the income of the assessee. They 
were the income of the vendor. Where the assessee purchased not only the 
share scripts but also the arrear dividends, the arrear dividends would not 
constitute income in the hands of the assessee. 

Appeal from the Judgment and Order, dated the 6th January, 1965, of the 

•Calcutta High Court in Income-tax Reference No. 145 of 1961. 1 


• C.A.No. 2115 of I96S. 

1. (1965) 2 I.TJ. 777: 64 1.T.R. 301. 


7th August, 1 969. 



1] C.I.T., WEST BENGAL I V. INDIA DISCOUNT CO., LTD. ( RaiJiaswanii , /•)• 

B. Sen , Senior Advocate (S. A. L. Narayana Rao, R. N. Sachthzy and B. D. 
Sharma, Advocates, with him), for Appellant. 

S. Mitra, Senior Advocate (P. K. Mukherjee, Advocate with him), for Res- 
pondent. 

The Judgment of the Court was delivered by 

Ramaswami, J . — The respondent is a private limited company (hereinafter 
r .,f, rr ,d o.s the assessee). The appeal relates to the assessment year 1956-57 for 
whiSh th» previous yearis the year ending 30th September, 1955. The business of the 
Se'seewasto deal with shares and securities. On 30th September ,1954 the assessee 
■nurchas^d 11 900 shares of Kedarnath Jute Manufacturing Co., Ltd., m two lots, 
S“‘at 5S rate of r" . 9-8-0 par share and the other a, Rs. 9-+0 per share front one 
B’harilal Nathani, Share broker, for a total consideration of Rs. 1,12,575. When 
the assesses purchased the said shares a large amount of dividends was m arrear as the 
previous owners had not claimed the dividends declared between 1936 and 1945, 
although a large partof the dividend, onthe said shares m respect of the year. 1945to 
1 Q 54 had b-n collected by the previous owners of the said shares. A letter addressed 
r p^farilar Nathani to the assessee bearing the date 30th September, 1954 goes to 
Sow StaSh^Shidb “n^SSld with arrear dividends”. It is admitted that the 
dividends wiich hadbeen declared between ^ ™ SSlS 

frSSSdlhe Sm““o a SrWi. the accounting year ending 30th September, 
1955 No adjustment was made in the share purchase account on account of the 
rSot of dividend. The value of the shares which represented the stock-in-trade 
of^h? assess-e remained the same both in the opening and the closing stocks. 
B^foreihe Income-tax Officer it was contended on behalf of the assessee that as the 
arrear dividends pertained to the years 1936 to 1945, the arrear dividend received 
1” the alsessee was not in the nature of income liable to income-tax as it was merely 
reaUsation of capital. The Income-tax Officer rejected the contention of the assessee 
Ind Sated the amount of arrear dividend as the business income of the assessee 
f “ On aoo-al by the assessee the Appellate Assistant Commissioner of 

Kim- a?cx?miSd 'the qucruS. whether the amount of Rs. 43,925 should be trea- 
Incom--taxcx 4 sh ^ uld) therefore, be assessed under section 12 of the Indian 

T ^mf>fax d Act 19?2 (hereinafter referred to as the Act) or whether it should be 
SafproS anS gatas of business arising to the assessee and taxed under sec- 
treated as pro b h hcld that the amoU nt could not be regarded as 

’‘divided” as die assessee was not the registered shareholder in the years for which 
the anrear dividends were declared. But he hcld that since the shares were purchased 
hv the assesscc with the knowledge that it would be entitled to receive the arrear 
dividends 5 which represented profits arising on the acquisition of such shares the 
assessee could be deemed to have entered into a scheme of profit-making, an adventure • 
fn the Surc of trade. The assessee brought a second appeal to the Appellate Tri- 
bunal bS the appeal was dismissed. The Appellate Tribunal confirmed the findings 
bv^ho Income-tax authorities and held that the assessee acquired the shares on which 
the arrear dividendswere received in the course of its share-dealing business and that 
t r sum of Rs. 43,925 so received by the assessee formed an integral part of its income 
nrisffi" from business which was liable to tax. At the instance of the assessee the 
Appellate Tribunal stated a case to the High Court on the following question of law: 

.. wh-th-r on th“ facts and in the circumstances of the case the sum of Rs. 43,925 received 
bv th- is 'ssee ^presented busincssincomc arising under section 10 from an adventure .n the nature 
of trade or it was a dividend within the meaning of section 12cf the Incomc-t^x Act. 

Afte- looking into the statement of case and also the application of the assessee 
und.-r section 66 (I) of the Act the High Court held that the question which the Tri- 
bunal had referred did no! correctly and accurately describe the stand and contention 
hv ,\ v , assessee throughout which was that no part of the arrear dividend 
ririv d bvth" assesses was income at all liable to tax. The High Court thereafter 
Addressed 'itself to the real issue between the parties and ultimately hcld that the 

s c J— 55 
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amount of Rs. 43,925 was not liable to tax. This appeal is brought on behalf of the 
Commissioner of Income-tax against the judgment of the High Court dated 6th 
January, 1965, by a certificate granted under section 66-A (2) of the Act. 

It is necessary that the question referred to by the High Court should be 
reframed in the following manner in order to bring out the real point in controversy 
between the parties : 

“ Whether in the facts and circumstances of the case the assessee had purchased the arrears of 
dividend ? If soj whether the said sum of Rs. 43,925 could at ail be assessed either as dividend or 
as profit.” 

It is manifest that dividends declared by Kedamath Jute Manufacturing Co., 
between the years 1936 and 1945, were the property of the persons whose names stood 
on the share register on the relevant dates. When a company declares dividend the 
same can only be paid to the person who is then the registered holder. A purchaser 
of shares becomes entitled to all dividends declared since his purchase but not before. 
If the purchase is made on the eve of declaration of dividend, but the purchaser 
does not get his name mutuated in the records of the company in time to have the 
dividend-warrant issued in his own name he is entitled to call upon his vendor to make 
over the dividend to him if and when received. It is well settled that after a sale of 
the shares and so long as the purchaser does not get his name registered, the vendor 
is for certain purposes considered a trustee for the purchaser of the rights attaching 
to the shares or accruing thereon, including the voting rights. In the present case 
there was a contract between the assessee and the registered shareholders to sell the 
shares to the assessee with arrear dividend'. In other words the assessee entered 
into the contract with the registered shareholders not only to purchase share scrips 
but the dividends which had been declared but not collected by him or paid over to 
shareholders. As the dividends had been declared long ago there was no uncertainty 
as to the exact amount receivable in respect of them. It is, therefore, clear that both 
the purchaser and the vendor knew exactly what sum of money would come to the 
vendor by way of such dividend. In other words the purchase consideration included 
the amount of the arrear dividends and as the dividends had been declared long ago 
there was no uncertainty as to the exact amount receivable in respect of them. 
The existence of a contract binding the vendors to make over to the purchaser the 
arrear dividends clearly implied that the price paid by the purchaser was not only 
for the value of the share scrips but also for the sum of Rs. 43,925 which was going 
to be realised in the form of arrear dividends by the purchaser. The High Court held 
upon an examination of the evidence that such an arrangement implied that the value 
of Rs. 9-8-0 and Rs. 9-4-0 per share as settled into the broker’s bills was not the real 
value of the share scrips alone but also included the element of the arrear dividends 
agreed to be receivable by the purchaser. The legal position, therefore, is that the 
anrear dividends were not claimable by the purchaser by virtue of his right as such 
purchaser and could not become his income from the shares. He was to get the 
same because the vendor had contracted to pass the arrear dividends on to him. 
They were the income of the vendors, i.e., the registered holders but they could not 
become the income of the purchaser. In fact the assessee had purchased the amount 
of arrear dividends for a price which was included in the total consideration of 
Rs. 1,12,575. What the assessee acquired in the form of share scrip represented its 
stock-in-trade, which consisted of the shares and the dividends potential which had 
to be realised. In this state of facts it is manifest that the assessee paid the amount 
of Rs. 1,12,575 notonlyfor the share scrips but also for the arrear dividends which 
was inextricably connected with the purchase of the share scrips. In our opinion 
the High Court rightly held that the amount of Rs. 43,925 was not income which 
could be assessed in the hands of the assessee. 

It was said that the assessee had itself credited the amount of Rs. 42,925 to the 
profit and loss appropriation account and thereafter transferred the same to a 
reserve fund in the accounting year ending 30th September, 1966. No adjustment 
was made in the share purchase account on account of the receipt of dividend. But it 
is well established that a receipt which in law cannot be regarded as income cannot 
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become so merely because the assessee erroneously credited it to the profit and loss 
account. (See Commissioner of Income-tax Bombay City- 1 v. M/s. Shaorji Vallabha- 
das and Co 1 ). The assessee’s case had all along been that the amount of arrear divi- 
dends received could not be treated as income of the assessee liable to tax for the 
assessment year 1956-57. As we have already shown the consideration paid by the 
assessee was given not only for the shares but also for share dividends amounting 
to Rs. 43,925 and the amount of Rs. 1,12,575 was paid not only for the share scrips 
but also for the arrears dividends. In other words there was capital purchase by 
the assessee of the shares together with arrear dividends due on the shares for the 
years 1936 to 1945. It is therefore not possible to treat the payment of Rs. 43,925 
as income liable to tax cither as profit under section 10 of the Act or as dividend 
under section 12 of the Act. 

For the reasons expressed w’e hold that there is no merit in this appeal. It 
is accordingly dismissed w’ith costs. 

Appeal dismissed. 

V.S. THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present: — J. C. Shah, Acting Chief Justice , V. Ramaswami and A. N. 

Grover, JJ. 

Income-tax Officer, Alleppey ... Appellant' 

v. 

M.C. Ponnoose and others ... Respondent *. 

Income-tax Act. ( XLIII of 1961), section 2 (44) — Finance Act, ( XIII of 1963), section 
4 — “ Tax Recovery Officer” — Substitution of new definition with retrospective 
effect — State Government empowered to invest any State Revenue Officer with 
powers of Tax Recovery Officer by notification — Whether State Government can 
notify with retrospective effect — Action taken by State Revenue Officer prior to 
date of notification — Validity. 

Section 4 of the Finance Act, 1963, substituted a new definition for the original 
definition of “ Tax Recovery Officer ” in section 2 (44) of the Income-tax Act, 
1961, and also provided that the new definition shall be and shall be deemed always 
to have been substituted. The new definition empowered the State Government 
to authorise by notification any State Revenue Officer to exercise the powers of a 
Tax Recovery Officer. The Government of Kerala issued a notification dated 
14th August, 1963, under section 2 (44) (it) of the Act, authorising various revenue 
officials including the Taluka Tahsildar to exercise the powers of a Tax Recovery 
Officer. The notification was published in the Kerala Gazette dated 20th August, 
1963, and the concluding portion of the notification stated. “ This notification 
shall be deemed to have come into forte on the first da„» of April, 1962.” A 
Tahsildar effected attachment of shares towards recovery of arrears of income-tax 
subsequent to first April, 1962, but prior to 14th August, 1963. The High Court, 
on a petition under Article 226 of the Constitution, held that the notification was 
■* invalid and this was affirmed by a division bench in appeal. On appeal to the 
Supreme Court, 

Held, that the action taken by the Tahsildar in attaching the shares was 
unsustainable. 

The exercise of the power under sub-clause («) of clause (44) of section 2 of the 
Income-tax Act 1961, is more of an executive than a legislative Act. Therefore 
the Taluka Tahsildar could not be authorised by the notification to exercise powers 
of a Tax Recover}’ Officer with effect from a date prior to the date of the noti- 
on tion. 


1. (1962) 45 I.T.R. 144. 
• C.A s. Nos. 942 and 943 of 1966. 


28th July, 1959 . 
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The only effect of the substitution made by the Finance Act, 1963, was to make 
the new definition a part of the Income-tax Act, 1961, from the date it was enacted. 
The legal fiction that the new definition “shall be and shall be deemed always to 
have been substituted” could not be extended beyond its legitimate field and 
construed as conferring power for a retrospective authorisation by the State in 
the absence of any express provision in section 2 (44) of the Act itself. 

Appeals by Special Leave from the Judgment and Order dated the 18th June, 
1965 of the Kerala High Court in Writ Appeals Nos. 139 and 140 of 1964. 

Jagdish Swarup, Solicitor-General of India (T.A. Ramachandran and B.D. 
Sharma, Advocates, with him) for Appellant (In both the Appeals). 

S.T. Desai, Senior Advocate (M.C. Chacko and A.K. Verma. Advocates, and 
J.B. Dadachanji and O.C. Mathur, Advocates of M/s. J.B. Dadachanji & Co., 
with him) for Respondent No. 1 (In C.A. No. 942 of 1966. 

A.G. Pudissery, Advocate, for Respondents Nos. 2. and 3 (In C.A. No. 942 of 
1966). 

J.B. Dadachanji & Co., for Respondents Nos. 1 and 2 (In C.A. No. 943 of 
1966). 

A ■ G. Pudissery, Advocate, for Respondents Nos. 7 and 8. (In C. A. No. 943 
of 1966.) 

The Judgment of the Court was delivered by 

Grover, J. — These two appeals by special leave involve a common question 
relating to the validity of a notification issued by the Government of Kerala in 
August, 1963, empowering certain revenue officials including the Taluka Tahsildarto 
-exercise the powers of a Tax Recovery Officer under the Income-tax Act, 1961, 
.hereinafter called the Act. The notification was expressly stated to be effective from 
1st April 1962— a dato prior to the date of the notification. 

The facts in one of the appeals (C.A. No. 942 of 1966) may be stated: One 
Kuncliacko of Alleppey allowed the income-tax dues from him to fall into arrears. 
The Income-tax Officer took steps to recover the arrears through the Tahsildar. 
Certain shares standing in the name of the assessee were attached by the Tahsildar. 
The first respondent Ponnoose claimed to have obtained a decree for a certain sum 
against the assessee. He also got the shares standing in the name of the assessee 
attached in execution proceedings. Ponnoose filed a petition under Article 226 of 
the Constitution in the High Court of Kerala in which he challenged the action 
taken by the revenue officials including the Tahsildar forgetting the shares, which 
had been attached, sold for satisfaction of the income-tax dues of the assessee. 

The learned Single Judge held that the notification empowering the Tahsildar 
to exercise the powers of a Tax Recovery Officer under the Act with retrospective 
effect was invalid. Consequently the attachments made by the Tahsildar were 
quashed.- This view was affirmed by a division bench in appeal. 

The Act came into force on first April 1962. Section 2 (44) defined the expres- 
sion “ Tax Recovery Officer ” in the following terms : — 

“‘Tax Recovery Officer,’ means — 

'(f) a Collector ; 

(if) an additional Collector or any other officer authorised to exercise the powers of a 
Collector under any law relating to land revenue for the time being in force in a State ; or 

(Hi) any Gazetted Officer of the Central or a State Government who may be authorised by 
she Centra! Government by notification in the Official Gazette, to exercise the powers of a Tax 
Recovery Officer.” 

Section 4 of the Finance Act, 1963, substituted anew definition for the original 
definition of Tax Recovery Officer. It wa-> provided that the new definition “shall 
be and shall be deemed always to have been substituted.” The new definition was 
as follows : 
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“ ‘Tax Recovery Officer’ means — 
ri) a Collector or an Additional Collector ; 

(ii) any such officer empowered to effect recovery of arrears of land revenue or other puhlic 
demand under any law relating to land revenue or other public demand for the time being in force 
in the State as may be authorised by the State Government, by aeneral or special notification in the 
Official Gazette, to exercise the powers of a Tax Recovery Officer. 

(iii) any Gazetted Officer of the Central or a State Government who may be authorised by 
the Central Government, by genera! or special notification in the Official Gazette, to exercise the 
powers of a Tax Recovery Officer.” 

The impugned notification dated 14th August, 1963, which was published in the 
Kerala Gazette dated 20th August, 1963 referred to the powers conferred by sub- 
clause (ii) of clause (44) of section 2 of the Act read with sub-rule (2) of rule 7 of the 
Income-tax (Certificate Proceedings) Rules, 1962 and authorised the various revenue 
officials mentioned therein including the Taluka Tahsildar to exercise the powers of a 
Tax Recovery Officer under the Act in respect of the arrears, etc. The concluding 
portion w’as, “ this notification shall be deemed to have come into force on the first 
day of April 1962.” The Tahsildar had effected a ttachment of the shares subsequent 
to first April 1962 but prior to 14th August, 1963. In other words on the date on 
which he had effected attachment he was not a Tax Recovery Officer but he got the 
powers of a Tax Recovery Officer by virtue of the notification dated 14th August, 
1963. The short question for determination, therefore, was and is whether the State 
Government could invest the Tahsildar with the powers of a Tax Recovery Officer 
under the aforesaid provisions of the Act with effect from a date prior to the date of 
the notification, i.e., retroactively or retrospectively. 

Now, it is open to a sovereign Legislature to enact laws which have retrospective 
operation. Even when the Parliament enacts retrospective laws such laws are — 
in the words of Willies, J. in Phillips v. Eyre 1 2 — 

“no doubt prima facie of questionable policy, and contrary to the general 
principle that legislation by w'hich the conduct of mankind is to be regulated 
ought, when introduced for the first time, to deal with future acls, and ought 
not to change the character of past transactions carried on upon the faith of 
the then existing law.” 

The Courts will not, therefore, ascribe retrospectivity to new laws affecting 
rights unless by express words or necessary implication it appears that such was 
the intention of the Legislature. The Parliament can delegate its legislative power 
within the recognised limits. Where any rule or regulation is made by any 
person or authority to whom such powers have been delegated by the Legislature it 
may or may not be possible to make the same so as to give retrospective operation. 

It will depend on the language employed in the statutory provision which may in 
express terms or by necessary implication empower the authority concerned to make 
a rule or regulation with retrospective effect. But where no such language is to be 
found it has been held by the Courts that the person or authority exercising subor- 
dinate legislative functions cannot make a rule, regulation or bye-law which can 
operate with retrospective effect ; (see Subba Rao J., in Dr. Indramani Pyarelal 
Gupta v. fV.R. Nathtt & others ~ — the majority not having expressed any different 
opinion on the point; Modi Food Product:, Ltd. v. Commissioner of Sales-tax, U.PP ; 
India Sugar Refineries Ltd. v. State of Mysore 4 and General S. Shirdev Singh 
and another v. The State of Punjab and others 3 .) 

It can hardly be said that the impugned notification promulgates any iule, 
regulation or bye-law all of which have a definite signification. The exercise of the 
power under sub-clause (it) of clause (44) of section 2 of the Act is more of an execu- 
tive than a legislative act. It becomes, therefore, all the more necessary to consider 
how such an act which has retrospective operation can be valid in the absence of any 
power conferred by the aforesaid provision to so perform it as to give it retrospective 
operation. In Strawboard Manufacturing Co. Ltd, v. Gutta Mill Worker's Union 6 , 


1. (1S70} LR.6QB 1 :40L-J Q.B 2S. 

2. (1955) 2 S.C J. 59: .'1953) 1 S.C.R 721. 

3. (1955) 6 S.T.C. 2S7 ; I.L.R. (1955) 2 All. 
612 : A-I.R. (1956) All. 35. 

4. (I960) Mvs- LJ- 635 : A I-R- I960 Mvs. 


326. 

5. I.L.R. (1959) Punj. 1445: ! 1959) P-L.R- 
514. 

6 (1953) SC.J. 104 : (1953) S C.R. 439 *. 

(1953) 1 M L J. 427. 
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an industrial dispute had been referred by the Governor to the Labour Commissioner 
or a person nominated by him with the direction that the award should be submitted 
not later than 5th April, 1950. The award, however, was made on 13th April, 1950. 
On 26th April, 1950, the Governor issued a notification extending the time up to 
30th April. It was held that in the absence of a provision authorising the State 
Government to extend from time to time the period within which the Tribunal or 
the adjudicator could pronounce the decision the State Government had no authority 
to extend the time and the award was, therefore, one made without jurisdiction and a 
nullity. This decision is quite apposite and it is difficult to hold in the present case 
that the Taluka Tahsildar could be authorised by the impugned notification to 
exercise powers of a Tax Recovery Officer with effect from a date prior to the date 
of the notification. 

It may next be considered whether by saying that the new definition of “ Tax 
Recovery Officer” substituted by section 4 of the Finance Act 1963 “ shall be and 
shall be deemed always to have been substituted” it could be said that by necessary 
implication or intendment the State Government had been authorised to invest the 
officers mentioned in the notification with the powers of a Tax Recovery Officer with 
retrospective effect. The only effect of the substitution made by the Finance Act 
was to make the new definition a part of the Act from the date it was enacted. The 
legal fiction could not be extended beyond its legitimate field and the aforesaid words 
occurring in section 4 of the Finance Act 1963 could not be construed to embody 
conferment of a power for a retrospective authorisation by the State in the absence 
of any express provision in section 2 (44) of the Act itself. It may be noticed that 
in a recent decision of the Constitution Bench of this Court in B.S. Vadera, etc. v. 
Union of India & others', it has been observed with reference to rules framed under 
the proviso to Article 309 of the Constitution that these rules can be made with 
retrospective operation. This view was, however, expressed owing to the language 
employed in the proviso to Article 309 that “ any rules so made shall have effect 
subject to the provisions of any such Act.” . As has been pointed out the clear and 
unambiguous expressions used in the Constitution, must be given their full and 
unrestricted meaning unless hedged in by any limitations. Moreover when the 
language employed in the main part of Article 309 is compared with that of the 
proviso it becomes clear that the power given to the Legislature for laying down the 
conditions is identical with the pow'er given to the President or the Governor, as 
the case may be, in the matter of regulating the recruitment of Government servants 
and their conditions of service. The Legislature, however, can regulate the recruit- 
ment and conditions of service for all times whereas the President and the Governor 
can do so only till a provision in that behalf is made by or under an Act of the appro- 
priate Legislature. As the Legislature can legislate prospectively as well as retros- 
pectively there can be hardly any justification for saying that the President or the 
Governor should not be able to make rules in the same manner so as to give them 
prospective as well as retrospective operation. For these reasons the ambit and 
content of the rule making power under Article 309 can furnish no analogy or parallel 
to the present case. The High Court was consequently right in coming to the con- 
clusion that the action taken by the Tahsildar in attaching the shares was unsus- 
tainable. 

The appeals therefore fail and are dismissed with costs. One hearing fee. 

T.K.K. Appeals dismissed. 


1. (1 969) 1 S.CJ. 73 : A.I.R. 1969 S.C. 118. 
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l] STATE OF ANDHRA PRADESH V. YfiDLA PERAYYA {Shah, J.). 


THE SUPREME COURT OF INDIA. 
(Criminal Appellate Jurisdiction.) 


Present J. C. Shah, V. Ramaswami and A. N. Grover, JJ. 

The State of Andhra Pradesh _ _ Appellant * 

v. 


\ edia Perayya 


Respondent. 


Andhra Pradesh Forest Act (F of 1882) as amended by Act (XI of 1963), sections 43 and 47 
—Scope-Forest offence— Confiscation of the vehicle made obligatory upon the Magistrate, 
but no such restriction upon the power of the appellate Court— Power of the appellate 
Court to set aside the order of confiscation, if in any way restricted— Code of Criminal 
Procedure (V of 1898), section 520. 


Section 43 of the Andhra Pradesh Forest Act (V of 1 882) as amended by Act 
(XI of 1963) made it obligatory upon the Magistrate to confiscate the property 
or vehicle used in the commission of any forest offence. But, this section does 
not restrict the power of the appellate Court to pass any appropriate order as 
may be just regarding disposal of the property'. There is no warrant for implying 
that the power conferred by section 47 of the Act upon the appellate Court is 
subject to some unesipressed limitation. 


Appeal from the Judgment and Order dated the 25th February, 1 966 of the 
Andhra Pradesh High Court in Criminal Revision Case No. 382 of 1964. 


P. Ram Reddy, Senior Advocate ( G . S. Rama Rao, Advocate, with him), for 

Appellant. 


A. V, Rangam, Miss Sen, Miss A. Vedavalli and Miss Subhashini, Advocates, for 
Respondent. 


The Judgment of the Court was delivered by 

Shah, J . — Motor Lorry No. A.P.P. 4695 belonging to the respondent 
Yedla Perayya was sezied by the Forest Range Officer, Gokavaram, early in the 
morning of 25th December, 1962, when it was being used without a license for carry- 
ing eight Tegisi logs on Rajahmundry-Gokavaram Road. The driver of the motor 
lorry and another person were tried before tire 2nd Additional, 2nd Class Magistrate, 
Rajahmundry on a complaint by the Forest Range Officer for offence under sections 
35 and 36 of the Andhra Pradesh Forest Act and the rules framed thereunder. The 
two accused admitted that they had committed the offence of illicit transportation 
of timber, and on their plea of guilty they were convicted. Tiie respondent applied 
to the Trial Magistrate for an order releasing the motor lorry on the plea that the 
offence of transportation of timber was committed without his knowledge and that 
the value of the timber seized was not more titan Rs. 50 at the relevant time. The 
learned Magistrate observed: 

“ After careful perusal of the deposition of P.W. 1, I find that there is nodung 
in it to indicate that the petitioner knowingly lent Ills lorry* for the illicit transport 
of timber on the night of 24th December, 1963. There is also nothing in the 
case records to show that the'petitioner allowed the lorry to illicitly transport 
the timber on the above date, I accordingly hold that the petitioner cannot be 
said to have knowingly allowed his lorry to illicitly transport the timber.” 

But the learned Magistrate was of the view that by section 43 of the Andhra 
Pradesh Forest Act, -where it was proved that the value of the timber transported 
exceeded Rs. 50, he was enjoined to direct confiscation of the vehicle in which the 
forest produce was being transported without a license. In his view the value of 
eight logs of timber seized from the lorry was Rs. 31 1 at the market late in Rajah- 
mundry. 


Crl-A.No. 195 of 1966. 


4th November, 196S. 



44 0 


THE SUPREME COURT JOURNAL. 


[1970 


In appeal by the respondent to the Court of Session at Rajalunundry the order 
of confiscation was set aside and the High Court of Andhra Pradesh confirmed the 
order of the Court of Session. The State of Andhra Pradesh has appealed to tills 
Court with certificate granted under Article 134 (1) (c) of the Constitution. 

The Andhra Pradesh (Andhra Area) Forest Act (V of 1882) provides by section 
41 that when there is reason to believe that a forest offence has been committed in 
respect of any timber or forest produce, such timber or produce together with all 
tools, ropes, chains, boats, vehicles and cattle used in committing any such offence 
may be seized by any Forest Officer or Police Officer. Section 43 as amended by 
Act (XI of 1963) provides: 

e ‘ Where a person is convicted of any forest offence, the Court sentencing him 
shall order confiscation to the Government of the timber or the forest produce in 
respect of which such offence -was committed, and also any tool, boat, cattle and 
vehicle and any other article used in committing such offence: 

Provided that it shall be open to such Court not to order confiscation of any 
tool, boat, catde, veliicle or any other article used in committing such offence 
when the value of the timber or the forest produce in respect of which such offence 
■was committed does not exceed fifty rupees.” 

It may be observed that before the Forest Act was amended by Act (XI of 19C3) 
the Magistrate was not obliged to direct confiscation of the articles, vehicles, cattle, 
tools or boats used for committing a forest offence.” , 

The Trial Magistrate was of the view that after the amendment of the Forest 
Act by Act (XI of 1963) he had no option and he was bound on conviction of the 
offender in respect of any forest offence to direct confiscation of the vehicle used in 
the commission of such offence. Gour.sel lor the respondent contended that if 
the interpretation put by the Trial Magistrate upon section 43 as amended is coriect 
the enactment imposes an unreasonable restriction upon the fundamental right of 
the owner of the vehicle declared by Article 19 (1) (c) of the Constitution, and is 
on that account void Counsel urged that a statute which imposes upon a person 
who has himself not committed any offence or infraction of the law liability to forfeit 
vis valuable property must be regarded as unreasonable. It was urged that if a 
hehicle is stolen and then used for commission of a forest offence, or is borrowed by 
some person for a legitimate purpose and then used without the consent or know- 
ledge of the owner for committing an offence under the forest Act, or where with a 
view- to involve the owner of the vehicle into a forest offence, forest produce is sur- 
reptitiously introduced into the vehicle, and the vehicle is liable to be forfeited, the 
provision making it obligatory to impose the penalty of forfeiture of the vehicle 
must be deemed to impose on unreasonable restriction on the owner of the veliicle 
and is ultra vires on that account. It is not necessary for the purpose of this case 
to Express any opinion on that part of the case. Assuming that the statute which 
enjoins the Magistrate to confiscate the vehicle used in the commission of the forest 
offence, even when it is used without the knowledge or consent of the owner, is 
valid, in our judgment, section 47 of the Act enables the Court of Session and the 
High Court to make an appropriate order with regard to the vehicle which is just. 
That section provides: 

“Any person claiming to be interested in property seized under section 4 1 .* 
may, within one month from the date of any order passed under section 43, 44 or 
45 present an appeal therefrom which may be disposed of in the manner provided 
by section 419 Code of Criminal Procedure.” 

The reference to S. 419 is to the Code of Criminal Procedure of 1872 in force 
when the Andhra Pradesh Forest Act (V of 1882) was enacted. Section 419 of the 
Code of 1872 is now substituted by section 520 of the Code of Criminal Procedure, 
1898, and by section 520 power is conferred, inter alia upon the Court of appeal to 
direct that any order passed under sections 517, 518 or 519 by the Court subordirate 
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thereto be stayed pending consideration by the Court of Appeal, and that Court 
ma\ modify, alter or annul such order and mate any further order that may be 
just. Section 43 of the Andhra Pradesh Forest Act does not restrict the poorer of 
the appellate Court to pass any appropriate order as may be just regarding disposal 
of the property. The Court of Session in the present case has on the finding recorded 
b} the Magistrate and confirmed by it passed an order which is essentially a just 
order, and that has been confirmed by the High Court. 


The Legislature had originally conferred a discretion both upon the Magistrate 
and the Court of Appeal to pass appropriate order with regard to the disposal of 
property used in the commission of the offence as may be just. The Legislature 
has thereafter amended section 43 by Act XI of 1 963 and made it obligatory upon 
^^ytigistrate; to confiscate the property or the vehicle used in the commission of 
such offence. No such restriction has, however, been placed upon the power of 
the appellate Court and we will not be justified, having regard to the clear expression 
of the legislative intent, that the power is to be iimited in the manner provided 
by section 43. There is no warrant for implying that the power conferred by section 
47 °f the Act upon the appellate Court is subject to some unexpressed limitation. 


Tile High Court wasj therefore, right inholding that themotor lorry belonging" 
to the respondent, on the finding recorded by the Magistrate, was n'otliable to be 

confiscated. - 


The appeal therefore fails and is dismissed. 

V.M.K.. Appeal dismissed 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — J. M. Shelat, V. Bhargava and C. A. Vaid tali ng as t . JJ. 

Agra Electric Supply Co., Ltd. . . Appellant* 

The Labour Court, Meerut and another . . Respondents. 

Uttar Pradesh Industrial Disputes Rules (1957). Rule 16, sub-rules (1) and (2) — Interpretation 
— Labour Court — Absents of the parly, having notice of the date of hearing — Court , 
enjoined to proceed with the case under nde 16 (1) passing order in the absence of the 
party on merits — Application to be fled for setting aside under rule 16 (2) — Rule 16 (2) 
if applies to an order dismissing the case for default. 

The second respondent, along with, certain others, had filed an application on 
31st December, rgfir, claiming identical relief that is claimed in Case No. 217 
of 1965. That application was dismissed as not having been prosecuted, on 
22nd February, ig 64 . The second application was filed on 1st January, 1965. 

The question that arises for consideration in whether the view of the 
Labour Court that the second application filed by the second respondent herein 
is maintainable, is correct. 

Held : — Sub-rule (1) of rule 16 of the U. P. Industrial Disputes Rules, 1957 
refers to a party being absent on the date fixed, or on any other date to which the 
hearing has been adjourned, and such party hating been duly served or having 
notice of the date of hearing. The said sub- rule (1) indicates as to what is 
to be done under such circumstances. Rule 12 provides for what the Labour 
Court or Tribunal should do at tiic first hearing. Neither the Act nor the rules 
empower a Tribunal or Labour Court to dismiss an application for default of 
appearance of a part}-. Rule 16 (1) is the only provision providing for what is 
to be done when a party is absent. That provision, which clearly enjoins the 
Labour Court or Tribunal in the circumstances mentioned therein c: to proceed 
with the case in Iris absence,” either on the date fixed or on any other date to 
which die hearing may be adjourned, coupled with the further direction ' c and 


C.A No. 1631 of 1967. 
S C J— 56 


Sth November, 196S. 
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pass such order as it may deem fit and proper,” clearly indicates that the Tribunal 
or Labour Court should take up the case and decide it on merits and not dismiss 
it for default. The necessity for filing an application for setting aside an order 
passed in the case in the absence of a party, as contemplated under sub-rule (2) 
of rule 16 will only arise when an order on merits affecting the case has been passed 
in the absence of a party, under sub-rule (1) of rule 16. An order dismissing a 
case for default or non-prosecution, does notcome under sub-rule (1) of rule 16 
and to such an order sub-rule (2) has no application. 

Appeal by Special Leave from the order dated the 1 1 th May, 1 967 of the 
Allahabad High Court in Civil Misc. Writ Petition No. 16^7 of 1967. 

S. V. Gupte, Senior Advocate (D. A. Mukheijee , Advocate with liim), for 
Appellant. 

M. K. Ramamurthi , Mrs. Shayamla Pappu and Vineet Kumar, Advocates, for 
Respondent No. 2. 

The Judgment of the Court was delivered by 

Vaidialingam, J . — In this appeal, by 'Special Leave, the appellant challenges 
the order of the Allahabad High Court dated nth May, 1967, dismissing Civil 
Miscellaneous Writ Petition No. 1647 of 1967. 

The facts leading upto the filing of tire said writ petition by the appellant under 
Article 226 of the Constitution may be briefly stated. The appellant is an existing 
company under the Companies Act, 1956, and has its registered office at Calcutta. 
The company was and is being managed by Martin Bum Ltd., Secretaries and 
Treasurers. The company carries on the business of generation, distribution and 
supply of electricity -within its licensed area in the city of Agra and its environs in 
the State of Uttar Pradesh. On a reference made by the Government of Uttar 
Pradesh regarding a dispute that had arisen between the electricity undertakings 
managed by Martin Bum Ltd., of which the appellant was one, and their workmen 
about the demand of the workmen for supply of uniforms, free of charge, the Chair- 
man, Martin Electricity Supply Company Adjudication Board made an award 
on 20th February, 1947 in and by which certain types of workmen were directed 
to be supplied with uniforms. The said award remained operative till 15th April, 
iggo on which date it was terminated. Though the award had been terminated, 
the appellant continued practice of supplying uniforms to its workmen. Subse- 
quently, again, a dispute was raised by the employees of the electricity undertakings 
managed by Martin Bum Ltd., regarding the supply of uniforms to some categories 
of workers. The said dispute -was referred by the Government of Uttar Pradesh, 
by order dated 15th March, 1951, for adjudication to tire State Industrial Tribunal, 
■Uttar Pradesh, Allahabad. The said Industrial Tribunal passed an award dated 
2gth November, 1952, holding that the same categories of workmen to -whom uni- 
forms had to be supplied as per the award dated 20th February, 1947 were entitled 
to be supplied with uniforms. Though this award remained in operation only for 
a period of one year, the appellant continued to supply uniforms till 1953 after 
■which year the supply of uniforms was discontinued. Nevertheless, the appellant 
again resumed supplying uniforms from May, 1961. 

On 31st December, ig6i twenty-three employees of the appellant, including 
the second respondent herein filed a joint petition before the Labour Court, Meerut, 
under section 6-H (2) of the Uttar Pradesh Industrial Disputes Act, 1947 (herein- 
after referred to as the Act), c laim ing that they were entitled to recover the money 
equivalent to the cost of uniforms ■which had not been supplied to them during the 
period 1954 to ig6o. The said petition was numbered as Case No. 1 of 1962. 
According to these employees, the employer had failed to supply them uniforms 
which they were entitled to get and in consequence of such failure the ■workmen had 
been put to expense by purchase of clothes to be used while rendering service in 
the company. They claimed that the benefits which they' were entitled to get 
should be computed in terms of money to enable them to recover the cost of uniforms 
from tire appellant. The appellant filed a written statement on 27th January, 1962, 
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disputing the claim of the workmen and denying its liability to either supply uniform 
or pay the money value of the same. 

On 22nd February, 1964, the application filed by the workmen was taken up 
b\ the Labour Court for hearing, but as none appeared on behalf of the workmen 
who were the applicants when the case was called on for hearing, the Labour Court, 
Meerut, d i sm issed the application for non-prosecution. The actual order passed 
by the Labour Court was as follows: 

“ Case called on for hearing. No one is present on behalf of the applicant, 
nor any request for adjournment has been received. 

The application is dismissed as not having been prosecuted. No order as to 
costs.” 

On or about 1st January, 1965, seven employees of the appellant, including the 
second respondent herein, filed seven separate applications before the Labour 
Court, Meerut, again under section 6-H (2) of the Act. The seven applications 
had been numbered as Case Nos. 217 to 223 of 1965. The application filed by die 
second respondent was Case No. 217 of 1965. The second respondent, in particular 
claimed that he was a mains cooly from 13th April, 1950 to 15th September, 1959, 
and that he was entided to be supplied uniform by the appellant. As the uniform 
had not been so supplied, he pleaded that he was entided to recover a sum of Rs. 330 
as cost of the uniforms which the management should have supplied during these 
years. All the applicants, including the second respondent, had also stated in 
their respective applications that they had moved before, the Labour Court a similar 
application, under section 6-H (2) of the Act, but unfortunately that had been 
dismissed for default on 2ist February, 1964 and hence the fresh applications were 
being filed. 

The appellant filed, on or about 7th April, 1965, separate objections denying 
the claim made by the applicants. We are not, at this stage, concerned with die 
various pleas taken either by the employees, in support of their claim, or by the 
appellant, in denial thereof. It is only necessary to state that the appellant pleaded 
that the fresh applications, filed by the workmen, were not maintainable in view 
of the fact that indentical applications, claiming die same reliefs, had been dismissed 
on 2rst February, J964 by the Labour Court. If the workmen were aggrieved 
by the said order, the proper remedy that should have been adopted by diem was 
by taking action under rule 16 (2) of the Uttar Pradesh Industrial Disputes Rules, 
1957 (hereinafter referred to as the Rules). Not having adopted the procedure 
indicated therein the management pleaded that it was no longer open to the work- 
men to file a second application and the Labour Court had no jurisdiction to enter- 
tain the same. 

The Labour Court had, by its order dated 27th August, 1965, consolidated 
all the seven applications. On the basis of the objection raised by the appellant 
to the maintainability of the applications filed, issue No. 5 was framed in the follow- 
ing terms: — 

f< IVhether the present applications of the workmen under section 6-H (2) 
are not maintainable for the reasons given in para. 5 of the written statement of 
the employers ?’* 

and diis issue was treated as a preliminary issue and arguments heard on the same. 
By order dated 10th February, 1967, the Labour Court held that the applications 
filed by the seven workmen, including the second respondent were maintainable. 
The Labour Court has expressed the view that the order passed on 21st February, 
1964 was one dismissing the applications, filed by the workmen, for default and such 
an order was not contemplated by sub-rule (1) of rule 16 of the rules, ar.d hence 
the workmen were not bound to take action under sub-rule (2) of rule 16. In 
consequence the Labour Court held that the applications filed by die workmen 
were competent and directed the applications to be posted for further hearing. 
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Though the order had been passed in Case No. 217 of 1965, the Labour Court 
directed that the finding given on issue No. 5 would govern Cases Nos. 218 to 223 
of 1965 also* The appellant challenged this finding of the Labour Court before 
the High Court of Allahabad in Civil Writ No. 1647 of 1967. A Division Bench of 
the High Court, by its order dated nth May, 1967, summarily dismissed the writ 
petition. r 

Mr. Gupte, learned Counsel for the appellant and Mr. Ramamurthy, learned 
Counsel for the second respondent, urged the same contentions that were urged 
on behalf of their clients before the Labour Court. Therefore the question that 
arises for consideration is whether the view of the Labour Court that the second 
application filed by the second respondent herein is maintainable, is correct. 

Section 6-H of the Act deals with-recovcry of money due from an employer. 
Section 6-H more or less corresponds to section 33-C of the Industrial Disputes 
Act, 1947. Sub-section (2) of. section 6-H, with which tee are concerned, is as 
follows: 

‘•(2) Where any workman is entitled to receive from the employer any benefit 
which is capable of being computed in terms of money, the amount at which 
such benefit should be computed may, subject to any rules that may be made 
under this Act, be determined by such Labour Court as may be specified in this 
behalf by the State Government, and the amount so determined may be recovered 
as provided for in sub-section (1).” 

As we have already mentioned the second respondent, along with certain others, 
had filed an application on 31st December, 1961 claiming identical relief that is 
now claimed in Case No. 2 17 of 1965. That application was dismissed as not having 
been prosecuted on 22nd February, 1964. The second application was filed on 
1st January, 1963. 

We shall now refer to the relevant rules. Rule 9 empowers a Tribunal or 
Labour Court to accept, admit or call for evidence at any stage of the proceedings 
before it and in such manner as it may think fit. Rule ro relates to the issue of 
summons for production of any books, papers or other documents as tire Labour 
Court, Tribunal or Arbitrator feels necessary for the purpose ofinvestigation or adju- 
dication. Rule 12 relates to procedure at the first hearing. It states that at the 
first sitting of a Labour Court or Tribunal, the Presiding Officer shall call upon the 
parties in such order as he may think fit to state their case. Rule 16 provides for 
the Labour Court or Tribunal or Arbitrator proceeding ex park, as follows : 

,c (1) If, on the date fixed or on any other date to winch hearing may be 
adjourned, any party to the proceedings before the Labour Court or Tribunal or an 
Arbitrator is absent, though duly served with summons or having the notice of the 
date of hearing, the Labour Court or Tribunal or the Arbitrator, as the case may 
be, may proceed with the case in Ids absence and pass such order as it may deem 
fit and proper. 

(2) The Labour Court, Tribunal or an Arbitrator may set aside the order 
passed against the part}- in his absence if within ten days of such order, the party 
applies in writing for setting aside such order and shows sufficient cause for his 
absence. The Labour Court, Tribunal or an Arbitrator may require the party 
to file an affidavit, stating the cause of his absence. As many copies of the appli- 
cation and affidavit, if any, shall be filed by the part}' concerned as there arc 
persons on the opposite side. Notice of the application shall be given to the 
opposite parties before setting aside the order.” 

Sub-rule (1) deals with the absence of a part}- on the date fixed, of any other dateto 
which the hearing may be adjourned, though he lias been served with summons 01 he 
has notice of the date of hearing. Undei those circumstances it provides tint the 
Labour Court, Tribunal or Arbitrator, as the case may be “ may proceed with the 
case in his absence and pass such order as it may deem fit and proper.” It is to the 
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setting aside of such an order that may have been passed under sub-rule (i) that tire 
procedure is indicated in sub-rule (2}. According to Mr. Gupte, learned Counsel 
for the appellant. the order passed on 22nd February, 1964, by the Labour Court is 
one contemplated by sub-rule (1) of rule 16, in which case the provisions of sub-rule 
M are attracted and the second respondent, if he felt aggrieved by that order, 
should have filed an application under sub-rule (2), within time, to set aside that 


order. 

We are not inclined to accept this contention of Mr. Gupte. As pointed out 
earlier bv us. the order passed on 22nd February, 1964, is one dismissing the applica- 
tion as rot having been prosecuted, for default of appearance of the second respon- 
dent. We will presently show that the order of 22nd February-, 1964 cannot be 
considered to be one contemplated to have been passed under sub-ru e (r) of rule 
16. Sub-rule (1) refers to a party- being absent on the date fixed or on any other 
date to which the hearing has been adjourned, and such party- haying been duly- 
served or having notice of the date of hearing. The said sub-rule (1) indicate as 
to what is to be done under such circumstances. We have referred to rule 12 which 
prorides for what the Labour Court or Tribunal should do at the first heanng. 
Neither- the Act nor the rules empower a Tribunal or Labour Court to dismiss an 
application for default of appearance of a party. _ Rule 16 (1) is the only provision 
providing: for what is to be done when a party' is absent- Tnat provision, which 
clearlv erioins the Labour Court or Tribunal in the circumstances mentioned therein 
“ to proceed with the case in his absence ”, either on the date fixed or on any other 
date to which the hearing may be adjourned, coupled with the farther direction 
“ and pass such order as it may deem fit and proper , clearly indicates that the 
Tribunal or Labour Court should take up the case and decide it on merits and not 
dismiss it for default. Without attempting to be exhaustive, we shall just give an 
example. Where a workman, after leading some evidence m support of his claim, 
absents himself on the next adjourned date with the result that he does not lead 
further evidence, the Tribunal is bound to proceed with the case on such evidence 
as has been placed before it. It cannot dismiss the application on the ground of 
-default of anpearance of the workman. This will be aninstance of “proceeding with 
the case in the absence of a party ” and giving a decision on merits. If such an order 
is passed bv the Tribunal in die absence of one or other of the parties before it, a right 
is given to such party to apply, under sub-rule (2) for setting aside the order that has 
been passed in his absence in the case in terms of sub-rule (1). Tne application must 
be filed within the period mentioned in sub-rale (2) and the party will have also to 
satisfy- the Tribunal or Labour Court that he had sufficient cause for his absence. 
The necessitv for filing an application for setting aside an order passed in the case in 
the absence of a party, as contemplated under sub-rule (2) of rule 16 will only arise 
when an order on merits affecting the case has been passed in the absence of a party-, 
under sub-rule (1) of rule 16. An order dismissing a case for default or non-prosecu- 
tion. does not come under sub-rule (1) of rule 16 and to such an order sub-rule (2) 
has no application. 


We li ave already indicated that the order passed on 22nd February, 1964 by 
the Labour Court cannot lie considered to be an order contemplated under sub-rule 
(1) of rule 16. If that is so, the second respondent was not bound to file an applica- 
tion within, the time mentioned in sub-rule (2) for setting aside the order dated 
22nd February, 1964. Therefore the fact that a previous application, filed by the 
second respondent, was dismissed for non-prosecution on 22nd February, 1962. is no 
bar under rule 16 (2) to the filing of the present application, Case No. 217 of 1965. 
It follows that the objections raised by the appellant to the maintainability of the 
application filed by the second respondent have been rightly rejected by the Labour 
Court and the High Court. 


The appeal fails and is dismissed. The appellant will pay the costs of the second 
respondent. 


V.M.K. 


Appeal dismissed . 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — S.M. Sikri and K.S. Hegde, JJ. 

B. C. Mohindra . . Appellant * 

v. 

The Municipal Board, Saharanpur . . Respondent. 

U.P. Municipalities Act (II of 1916), section 97 — Scope — Contract on behalf of the 

Municipal Board to be in writing and to be signed by the President and by the Executive 

Officer — List of bids duly signed and resolution sanctioning the auction sale, if in com- 
pliance with section g7. 

Section 97 of the U.P. Municipalities Act, 1916, inter alia provided that (i) every 
contract made by or on behalf of a Board whereof the Value of the amount exceed 
Rs. 250 shall be in writing and (ii) “ every such contract shall be signed by the 

President or Vice-President and by the Executive Officer or a Secretary, or 

In the public auction the theka, the defendant made the bid of Rs. 53,025 which 
was accepted. The list of bids at the auction sale-held is signed by the defendant, 
the Chairman and the Executive Officer. This auction was held before the Board 
and a resolution sanctioning auction to the highest bidder. After the entire 
proceedings were over, it was duly signed in the original proceedings book by the 
Executive Officer of the Municipal Board and Chairman. It is not necessary for 
the purpose of complying with section 97 of the Act that the contract should be 
contained in one document signed by both the parties. 

Appeal by Special Leave from Judgment and the Decree dated the 15th March 
1965 of the Allahabad High Court in First Appeal No. 268 of 1953. 

C.B. Agarwala, Senior Advocate, (IC.P. Gupta, Advocate, with him), for Appellant. 

ILK. Garg, D.K. Agrawal and M. V. Goswami, Advocates, for Respondent. - 

The Judgment of the Court was delivered by 

Sikri, J. — This is an appeal by Special Leave, and while granting it this Court, 
confined it only to the point arising under section 97 of the U.P. Municipalities Act 
1916 — hereinafter referred to as the Act. 

The facts relevant to the point are as follows: The Municipal Board, Saharanpur 
respondent before us and hereinafter referred to as the plaintiff — brought a suit for 
the recovery of Rs. 12,044-0-9 and future interest upto date of realisation from B.C. 
Mohindra, appellant before us and hereinafter referred to as the defendant. In brief 
the case of the plaintiff was that there was an auction on 29th March, 1950, of the 
theka for collecting tahbazari dues of the mandi in Mazahir Gang alias Ganj Jadid 
Saharanpur, for one year from rst April, 1950 to 31st March, 1951, subject to tire 
conditions of sale entered in the amended sale proclamation. The defendant bid 
Rs. 40,000 subject to the confirmation by the Board. The Board did not confirm 
the auction sale, and on 8th April, 1950, the tahbazari was re-auctioned. The defen- 
dant bid Rs. 53,025. At the time of the auction sale a meeting of the Board was 
also held in which the auction aforesaid was confirmed under Resolution No. zS 
dated 8th April, 1950, in the presence of the defendant, and only the condition relat- 
ing to the payment of auction money was amended to provide for payment in four 
instalments. The defendant had to deposit i/4th of the bid on 8th April, 1950. 
He failed to deposit this instalment on 8th April, 1950, but on 10th April, 1950, he 
deposited the instalment and took charge of the mandi aforesaid and began to collect 
tahbazari dues. The defendant was asked to execute and complete an agreement 
in favour of the plaintiff according to the conditions and the rules but he continued to 
put off the matter. As the defendant failed to deposit the amount of the second 
instalment and execute the agreement, the plaintiff cancelled the theka of the defen- 
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dant and began collecting tahbazari dues through its own staff and re-auctioned 
the theka on 3rd July, 1950. After taking into account the money received from 
the re-auction on 3rd July, 1950, and the money deposited by the defendant, 
according to the plaintiff there was a shortage of Rs. 12,044 -o-g. 

The defendant did not dispute the fact that an auction -was held and that he 
made the last bid of Rs. 53,025 which was accepted. He also admitted that he had 
deposited Rs. 13,256-4-0. But he alleged that the plaintiff had committed various 
breaches of the contract in contravention of the rules, contract and the bye-laws as 
the result of which the defendant suffered a loss of Rs. 9,685. 

The Trial Court framed various issues arising out of the pleadings but no- 
issue was raised regarding non-compliance with section 97 of the Act. It appears 
that an argument was raised before the Trial Court regarding section 97. The Trial 
Court observed : 

Cf On the basis of this decision (A.W.R- 1951 page 560), it was urged on behalf of 
the defendant that it was necessary in the present case that a written contract 
should have been obtained by the plaintiff under section 97 of the Municipalities 

Act In a public auction, the various bidders give their bids 

which may be called offers and the moment the auctioneer knocks the hammer 
down at a particular bid, that bid is to be taken as accepted between the parties. 
It is the knock of the hammer -which concludes the contract. The list of bidders is 
the only evidence of the contract showing that out of various offers, the highest 
bid was accepted. In this particular case, the list of bidders bears the signature 
of the defendant and of the Chairman of the plaintiff Board, thus reducing the 
contract into writing vide Exhibit 17. 

The contract in this case is therefore, a -written contract evidence from paper 
Exhibit 17 According to tlie provision of section 97 of the Munici- 

palities Act, such a contract should have been only in writing and this condition 
-was fulfilled by drawing up the list of bidders and obtaining the signature of the 
highest bidder in whose favour the auction was concluded on such a list.” 

The Trial Court decreed the suit. 

The defendant appealed to the High Court, and the High. Court (Srivastava. 
and Jagadish Sahai, JJ.) by its order dated 5th October, 1961, remanded tire case 
on two issues : 

(1) Whether the agreement relied upon by the plaintiff was in accordance 
with sections 96 and 97 of the U.P. Municipalities Act of 1 916? If not, what is the 
effect? 

(2) Whether section 65 of the Indian Contract Act applied ? If so, what 
compensation, if any, could be recovered by the plaintiff from the defendant on 
account of any advantage the latter may have received under the agreement ? 

■While passing the order of remand tire High Court observed : 

“ While hearing arguments in this appeal we discovered that a very important 
point was apparently missed both by the parties and by the learned Civil Judge. 
Wc feel that the case cannot be properly decided without having findings of the 
learned Civil Judge on that point. The point involves two questions.” 

We arc in agreement with the contention of the learned Counsel for the plaintiff that 
there was no justification in remanding the case. The Trial Court had dealt with 
the quesuon of section 97 of the Act and this apparently escaped the notice of the- 
High Court. 

Be that as it may, the Trial Court, in a very careful and reasoned order, 
dated. 24th August, 1962, held that on the facts sections 96 and 97 of the Act had 
been fully complied with. 
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The High Court (Jagdish Sahai and Broom, JJ.) came to the conclusion that 
.■section g7 of tire Act did not apply to the facts of the case. The High Court observed, 

“ The suit, therefore, is one for the failure to execute the contract deed and 
to pay the amounts which have become due from him by way of damages. Section 
97 of the Act deals with contracts which have been executed. It is for this 
reason that we have come to the conclusion that the provisions of section 97 of the 
Act are not attracted to the present case.” 

Section 97 of the Act reads as follow : 

“ Execution of Contracts (1) Every contract made by or on behalf of a Board 
where of the valueof the amount exceeds Rs. 250 shall be in writing ; Provided 
that unless the Contract has been duly executed in writing, no work including 
collection of materials in connection with the said contract shall be commenced 
or undertaken. 

(2) Every such contract shall be signed 

(a) by the President or a Vice-President and by the Executive Officer or a 
Secretary, or 

(b) by any person or persons empowered under sub-section (2) or (3) of 
the previous section to sanction the contract if further and in like manner 
empowered in this behalf by tire Board.” 

It seems to us that on the facts of the case it is clearly proved that there was a 
-contract in writing within the meaning of proviso to section 97 (1) and the provisions 
of sub-section (2). We agree with the conclusion of the Trial Court in this respect. 
The list of bids. Exhibit 17, at the auction sale held on 8th April, 1950, is signed by 
the defendant the Chairman and the Executive Officer. This auction was held 
before the Board and Resolution No. 26 dated 8th April, 1950, was passed on that 
■day, which reads as follows : 

“Auction of the tahbazan contract of Mandi Mazahar Gunj for the year 
rgdo-j 1 (Boards Reso. No. 431 dated 30th March, 1950). 

“ Auction held before the Board. Terms of auction were announced. During 
the auction, at tire request of the bidders, the Board unanimously, passed the 
following amendment in the terms of auction : — 

“ One fourth of the auction money will be deposited at the fall of hammer and 
the remaining amount in three equal instalments at the interval of two months 
■each i.c., 

1st instalment today 8-4-50. 

2nd instalment on 8-6-50 

3rd instalment on 8-8-50 

4 th instalment on 8-10-50” 

“ Auction sanctioned to the highest bidder Shri B.C. Mohindra for Rs. 53,025 
with effect from 9th April, 1950 to 31st March, 1951. Chairman Finance Com- 
mittee to please deliver the possession and to decide the disputes, if any.” 

The original proceedings book was produced before the Trial Court and it was 
proved by Ram Swarup, clerk. He proved that after the entire proceedings were 
•over, it was signed before him by Madko Prashad, Executive Officer of the 
Municipal Board, and Shri Jamshed Ali Khan, the Chairman. 

In our opinon the list of bids and the Resolution No. 26 dated 8th April, 1950, 
Exhibit 18, constituted a contract in writing within the meaning of section 97 
of the Act. It was held by tills Court in Union of India v. Rallia Ram' 1 , that for the 
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purposes of section 175 (3) of the Government of India Act, 1935, a valid contract 
■could be spelt out of correspondence. It seems to us that similarly it is not necessary 
for the purpose of complying 'with, section 97 of the Act that the contract should 
be contained in one document signed by both the parties. 

In view of our conclusion it is not necessary to consider what would have been 
the rights of the plaintiff if there had been no such contract in •writing. 

In the result the appeal fails and is dismissed with costs. 

V.M.K. Appeal dismissed , . 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — S.M. Sikri and R.S. Hegde, JJ. 

Durga Prasad • • Appellant * 

v. 

The Chief Controller of Imports and Exports and others . . Respondents. 

Constitution of India (1950), Article 226 — Scope — Relief under — Discretionary — Petitioner 

to exhaust the remedies provided by law with utmost expedition — Delay — Unsatisfactory 

explanation — Ejject. 

It is well-settled that the relief under Article 226 is discretionary, and one ground 
for refusing relief under Article 226 is that the petitioner has filed the petition after 
delay for which there is no satisfactory explanation. The appellant in this case 
had claimed a mandamus or a direction to the respondents to issue to the appellant 
import licence for art silk yam of the value of Rs. 8,03,530-45. It is well-known 
that the exchange position of this country and the policy of the Government 
regarding International Trade varies from year to year and it would be rather odd 
for the Court to direct that an import licence be granted in the year 1968 in 
respect of alleged default committed by the Government in 1959 or 1962. In these 
matters it is essential that persons who are aggrieved by orders of the Government 
should approach the High Court after exhausting the remedies provided by the 
law, rule or order with utmost expedition. 

Appeal from the Order dated the 26th August, 1964 of the Punjab High Court 
in Civil Writ No. 498-D of 1964. 

M.C. Chagla, Senior Advocate, (Sardar Bahadur, Ajit Prasad Jain, Vishnu B. Saharya, 
and Miss Tougindra Kcnishalani, Advocates, with him), for Appellant. 

Dr. V. A. Seyid Muhammad, Senior Advocate ( S . P. Nayar, Advocate, with him), 
for Respondents. 

The Judgment of the Court was delivered by 

Sikri, J. — The appellant, Durga Prasad, filed a petition under Article 226 of 
-the Constitution against the respondents: The High Court of Punjab, Circuit 
Bench, Delhi, dismissed the petition in limine. Thereupon the appellant applied for a 
•certificate under Article 133 (1) (a) of the Constitution. The High Court gave this 
•certificate on the ground that the value of the subject-matter directly involved in the 
petition exceeds Rs. 20,000. 

In our opinion this appeal must fail on the ground that the petition under Article 
026'of the Constitution was filed after great delay. The relevant facts arc as under. 
The appellant was carrying on business of export and import, and exported goods 
of the value of Rs. 8,10,325, F.O.B. value Rs. 8,03,530-45, during the* period 25th 
August, 1958 to 29th September, 1958. On 12th November, 1958, the appellant 
applied for an import licence for art silk yarn of the F.OJB. value of Rs. 8,03.5°o-.t5 
under the Export Promotion Scheme. The Export Promotion Scheme was d?s- 
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continued with effect from 6th March, 1959. On 9th October, 1959, import licence 
of the value of Rs. 3,27,841 only was issued to the appellant by the Joint Chief 
Controller of Imports and Exports, Bombay. His appeal against this order was 
rejected by the Joint Chief Controller on 4th. March, i960. It is alleged by the 
appellant that he was no t given a hearing. The appellant filed a second appeal to 
the Chief Controller of Imports and Exports, and this was dismissed on 22nd April, 
ig6i. Here again it is alleged that no hearing was given to the appellant. He 
filed a representation against the order dated 22nd April, 1961, and on that Repre- 
sentation a supplementary import licence for import of art silk yam of the value of 
Rs. 30,000 -was issued to the appellant. This exhausted all the remedies he had 
under para. 85 of the order relating to the Export Promotion Scheme, but he instead 
of filing a writ chose to wait. The appellant apparently approached the Minister 
of International Trade by letter dated 6th April, 1964 — this is the letter referred to 
in the letter of the Private Secretary to the Minister of International Trade — and 
the Private Secretary, vide his letter dated 16th April, 1964, wrote to him saying that 
his letter had been passed on to the Chief Controller of Imports and Exports, New 
Delhi, and if so desired the appellant may see him in the matter. Apparently the 
Chief Controller invited him and on 22nd June, 1 964, he was informed that no fur- 
ther licence would be issued to him. On 24th August, 1964, the appellant filed the 
petition above-mentioned in the High Court. No explanation has been given in the 
petition for the delay in filin g the petition and it has not been explained what the 
appellant was doing between 5th March, 1962, when the supplementary licence was- 
issued, and 6th April, 1964. 

It is well-settled that the relief under Article 226 is discretionary, and one ground 
for refusing relief under Article 226 is that the petitioner has filed the petition after 
delay for which there is no satisfactory explanation. 

Gajendragadkar, C.J., speaking for the Constitution Bench, in Smt. Jiaravani 
Debi Khaitan v. The ‘State of Bihar, 1 * observed : 

fC It is well-settled that under Article 226, the power of the High Court to issue 
an appropriate writ is discretionary. There can be no doubt that if a . citizen 
moves the High Court under Article 226 and contends that his fundamental rights 
have been contravened by any executive action, the High Court would naturally 
like to give relief to him; but even in such a case, if the petitioner has been guilty 
of laches, and there are other relevant circumstances which indicate that it would 
be in appropriate for the High Court to exercise its high prerogative jurisdiction 
infavourof the petitioner, ends of justice may require that the High Court should 
refuse to issue a writ. There can be little doubt that if it is shown that a party 
moving the High Court under Article 226 for a writ is, in substance, claiming a 
relief which under the law of limitation was barred at the time when the writ 
petition was filed, the High Court w r ould refuse to grant any relief in its writ juris- 
diction. No hard and fast rule can be laid down' as to when the High Court 
should refuse to exercise its jurisdiction in favour of a party who moves it after 
considerable delay and is otherwise guilty of laches. That is a matter which must 
be left to the discretion of the High Court and like all matters left to the discretion 
of the Court, in this matter too discretion must be exercised judiciously and reason- 
ably.” 

Relying on the judgment of this Court in Maharashtra Stale Read Transport 
Corporation v. Shri Balwant Regular Motor Service, Amravali-, the learned Counsel for 
the appellant contends that the delay should not debar him from seeking relier 
because the respondents have not suffered in any manner because of the delay. 
In this case Ramaswami, J., speaking for die Court, referred to an earlier decision 
in Moon Mills v. Industrial Court 3 . In that case Ramaswami, J., speaking for the 
Court, observed : 

1. C. A. No. 140 of 1964 ; Judgment dated 3. (1968) 1 S.CJ. 364 : A.I.R. 1969 S.C- 
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“ J 

« It is true that the issue of a writ of certiorari is largely a matter of sound discre- 
tinn 1 It kTalso true that the writ rill not be granted if there is such negligence or 
t 0I }‘ • tb _ nar tof the applicant to assert his right as, taken m conjunction with 

ns ^le arf M^circmmttnCB, cause! prejudice .0 the adverse party 
Tte principle™' a great «ent, though not identical vmh, surnlar to the esrercue 
of discretion in the Court of Chancery. _ 

< £ nn behalf of the respondent Mr. B. Sen, however, pointed out that the con- 
On betiau o u H entitle it to the grant of a wnt, because it has been 
duet Ofdreappdlant does not out * c atvard of Mr. Bhat 

gudty of acqmscen ' bu t application to the High Court for grant of a 

on .6* Number, ,959. We do no. rim* there is any 

7 , ,. h mr,mc,«, because the second respondent had made an apphea- 

substance in this argum , Labour Court for enforcement of the award 

tion, dated 19th August 1958 to by a Written Statement, dated 

and die appellan Labour Court allowed the application on 4th August, 

15th September, 1938. peal t0 the Industrial Court on 31st 

1959 and the a PP^^ ^ io ^ 0 / the Industrial Court was given on 24th October, 
mSd'SIvIe appeal teas dismissed Are appellan. moved thcHrgh Court for 
grant of a writ on 16th November, 1959 - 


ant 01 a wit un ' 

11 t- this case had claimed a mandamus or a direction to the respon- 
se appeUant in t^^^ silk yarn of the value of 

dents to issue to the PP thc exchange position of this country and 

Rs. 8,03,530,45. regarding International Trade varies from year to 

the policy of dieGosemmCT * Sjj£ Court to dircct that an import licence be 

year and it would be rath of alleged default committed by the Government 

granted in U £2«lial that persons who are aggrieved by 

in 1959 ° r t , I9 p- 1 i^ent should approach the High Court after exhausting the 
remedies prosddcd by lav.', rule or order with utmost expedition. 

The learned TWd for °i 
mental rights end ^^foTr jSicdou nut under Articles* but under 
delay. But We r H q observed by Gajendragadkar, C.J., in thc passage extracted 
^ ddc e«n “ic oSc ."alleged briLch offundamcntal rights Are matter must be 

STS ^discretion or the High Court. 

lelt to m . _ .. Parties with bear their own costs. 


In the result the appeal fails. 
V.M.K- 


Appeal dismissed - 


THE SUPREME COURT- OF INDIA. 

(Criminal Appellate Jurisdiction.) 

T n SWAH V. Ramaswami And A. N. Grover, JJ. 
Present: J. C. Shah, v. _ Appellants* 

K. Brahma Suraiah and another 


v. 


. . Respondent 

Laxminarayana . Boards Act (A r of 1959), section 220 and thc 

Mysore Village Paicfl °- } ' atS . ^ j^ers and Duties Rules (1961), rule 16— Interpretation 
* Mysore Panckayal Score tan P J> tkc Panchayal— Private complaint, if 

Contravention oj section j 

could be entertained. , vou ld be largely interested in taking action 

It would be the P^^-^demployces for the contravention of section 200 of 
against any of its mem __ . — 


► Crl.A. No- 183 of I 9 56 * 
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the Mysore Village Panchay-atsand Local Boards Act, 1050. The scheme of the 
Act also supports the view that it is the Secretary of the Panchayat and no one else 
who could file a complaint under rule 16 of the Mysore Panchayat Secretaries, 
Powers and Duties Rules, 1961. 3 1 


Appea! by Special Leave from the Judgment and Order, dated the 30th March, 
1966 of the Mysore High Court in Criminal Revision Petition No. 384 of 1965. 

R. B. Dalar, Advocate, for Appellants. 

The Judgment of the Court was delivered by 


Grover, J .— This is an appeal by Special Leave from a judgment of the Mysore 
High Court in which the only point involved is whether a private complaint could be 
-entertained for the com m i ss ion of an offence under section 220 of the Mysore Village 
Panchayats and LocalBoards Act, 1959, hereinafter called the “ Act”. The appd- 
lants who were the Vice-Chairman and the Chairman of the Keladi village panchayat 
-were convicted under the aforesaid section and sentenced to pay a fine ofRs. 30 and 
Rs. 40 and m default to undergo 7 days and 5 days’ simple imprisonment respectively. 

A private complaint was filed against the appellants alleging that they gave 
Tjids at an auction held at the village panchayat and appellant No, x purchased a. 
radio belonging to the panchayat for Rs.35. Appellant No. 2 also bid at the same 
auction for the radio. _ According to section 220 of the Act no member or an employee 
•ofa panchayat shall directly or indirectly bid for or acquire interest many mova- 
ble or immovable property sold at such sale in connection therewith. If any 
person contravenes this provision he is to be punished, on conviction, with a fine 
which may extend toRs. 500. Under rule 16 of the Mysore Panchayat Secretaries’ 
Rowers and Duties Rules, 1961 promulgated under the provisions of the Act only the 
-Secretary of the Panchayat has the power to file a complaint on behalf of the Pan- 
chayat. The High Court was of the view that this rule did not preclude persons 
■other than the Secretary from filing a complaint but it only debarred complaints’ 
being made by other on behalf of the Panchayat. Now Rule 16 may be reproduced: 

“ The Secretary shall have power to file complaints and suits on behalf of the 
Panchayat and to conduct the proceedings on its behalf under the orders of the 
Panchayat.” 


In K. M. Kanavi v. The Stale of Mysore \ the appellant Kanavi, who was the president 
-of Municipal Borough of Gadag Betgeri had been removed from Presidentship. 
He refused to hand over the charge of all the papers and property which -were in 
his possession relating to the Borough to the new President in spite of an order 
made by the Government under section 23-A of the Bombay Municipal Boroughs 
Act, 1925, hereinafter called the " Bombay Act” to that effect. Pursuant to orders 
made by the Divisional Commissioner and the Deputy Commissioner the new Presi- 
dent filed a complaint against Kanavi for an offence punishable under section 23-A. 
(3) of the Bombay Act. The appellant was convicted and sentenced to pav a 
fine of Rs. 30. A question arose whether the complaint filed by the new President 
was competent as it was not filed in accordance -with the procedure laid down in 
-that Act. Section 200 of the Bombay Act provided that the Standing Committee 
-and subject to the provisions of sub-section (3) the Chief Officer may order proceed- 
ings to be taken for the recovery- of any penalties and for the punishment of any 
persons offending against the provisions of the aforesaid Act. This Court was of 
the opinion that the complaint which had been filed by the new President was 
for initiating the proceedings for the punishment of Kanavi -who had offended 
.against the provisions of sub-section (2) of section 23-A and as the new President 
was not the Chief Officer and he had not filed the complaint under any direction 
made by the Standing Committee the complaint could not be entertained. In 
that case also the High Court had taken the view that section 200 (1) was only an 
■enabling section which gave the power to the Standing Committee and the Chief 
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Officer to make a direction for taking of proceedihgs and it could not be held to 
be exhaustive of the authorities who could make directions for initiation of proceed- 
1 F'S S- The High Court had taken notice of the fact that there was no provision in 
that Act forbidding cognizance of offences being taken except on a complaint made- 
under a direction of the Standing Committee or the Chief Officer. This is what 
was observed by this Court: — 

“ We ^ unable to accept the interpretation put by the High Court on section 
200 (i) of the Act. It is true that there is no specific provision in the Act laying 
down that cognizance of an offence under the Act is not to be taken except on a 
complaint filed in accordance with a direction made under section 200 (r), but 
the scheme of the Act and the purpose of this provision in section 200 (1) makes it 
clear that the Legislature intended that such proceedings should only be instituted 
in the manner laid down in that sub-section. The word “ may ” was used only 
because the Legislature could not have enacted a mandatory provision requiring 
the Standing Committee or the Chief Officer to make a direction for institution 
of proceedings in all cases. This word was intended to give a discretion to the 
Standing Committee or the Chief Officer to make directions for taking proceed- 
ings only when they considered it appropriate that such a direction should be 
made and to avoid compelling the Standing Committee or the Chief Officer to 
make such directions in all cases. The use of this word “ may ” cannot be inter- 
preted as laying down that, if a proceeding for punishment of any person for con- 
travention of any of the provisions of the Act is to be instituted, it can be instituted 
in any manner without complying with the requirements of section 200 (1) of 
the Act. If the interpretation put by the High Court on this provision is accepted, 
it would mean that this provision was totally unnecessary, because there would be 
no need to confer power on the Standing Committee or the Chief Officer to 
make such directions if such directions could be made or proceedings instituted 
at the instance of any private individual. We cannot accept the submission 
that this provision was made in the Act simply by way of abundant caution. In 
fact, if the provision had been made with such an object in view, there is no reason 
why the power should have been expressed to be conferred'on the Standing Com- 
mittee and the Chief Officer only and not on the President of the Municipality. 
We, consequently, hold that, if any proceeding for punishment of any person for 
contravention of any of the provisions of the Act is to be instituted, it must be 
instituted in the manner laid down in section 200 (1) of the Act and in that manner 
only.” 

It may be mentioned that the expression of the above opinion was based on a consi- 
deration of the previous decisions of this Court. Following the ratio of the above 
decision it would be legitimate to hold that the complaint, in the present case, could 
be filed under Rule 16 only by the Secretary of the Panchayat and by no one else- 
It may be pointed out that in the Act section 213 (3) is analogous to section 23- A (3) 
of the Bombay Act. On a parity of reasoning it could not be suggested that if there- 
had been any contravention of section 213 (3) any voter or member of the public 
could have filed a complaint in the matter. The other provisions also of the Act 
which follow, n am ely, sections 214 to 219 indicate that it was never contemplated 
that a complaint for infringement or contravention of the prohibition contained 
therein could be lodged before a magistrate having jurisdiction under section 233- 
by any private individual in the presence of a specific rule that the Sccrctai y shall 
have the power to file a complaint on behalf of the Panchayat. Most of these 
sections i.r., sections 217 and 218 postulate infractions of orders of the Panchayat 
for which the Panchavat alone would be interested in filing a complaint. c are 
satisfied that the scheme of the Act also supports the view which we arc taking that 
a complaint could be filed only under rule 16 of Mysore Panchayat 
Secretaries’ Powers and Duties Rules, 1961 and could not have been filed by a 
private complainant. 

The Hirrh Court seems to have rdied on section 236 of the Act which deals 
with powcnTof police officers. This section provides that any police officer may 
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arrest any person committing in liis presence any offence against any of the provisions 
of the Act or of any rule, regulation or bye-law made thereunder. The person 
arrested has to be produced before the nearest magistrate within a period of 24 
hours of arrest. The police officer effecting the arrest must give i mm ediate informa- 
tion to -the Chairman or the Secretary of the Panchayat of the commission of such 
offence and give all assistance in the exercise of his lawful authority. The High 
Court was of the view that under the provision of this section the police officer could 
submit a charge-sheet under section 173 of the Criminal Procedure Code after 
necessary investigation for offences committeed under the Act. Chapter II of 
the Act relates to establishment and constitution of Panchayats. There are certain 
sections in it which by express words make offences committed under them cogni- 
zable but in the same Chapter there are other sections which do not contain any such 
provision; for instance, sections 15, 17, 21 and 22 expressly prow de that the offences 
committed under them would be cognizable but sections 16, 18, 19 and 20 do not 
contain any such provision. In .other words the offences committed under them 
must be deemed to be not cognizable. Section 23 in the same Chapter says that 
no Court shall take cognizance of an offence punishable under section 16 or section 17 
-or under section 19 (2) (a) unless there is a complaint made by an order of or under 
authority from the Deputy Commissioner. The High Court ■was, therefore, _ not 
right in saying that all offences committed under the various provisions contained 
in the Act would be cognizable owing to the general powers conferred on police 
officers by section 236. Indeed that section gives only a limited power to the police 
officer to effect arrest if an offence is committed in his presence. There is authority 
for the view that this will make an offence cognizable within the meaning of section 
4 if) of the Criminal Procedure Code; vide Public Prosecutor v. A. V. Rami ah 1 . 
In the absence of any express provision in section 220 with which we are concerned 
we doubt whether the offence committed under it would be cognizable and 
a police officer could carry on investigation in respect of it under Chapter XIV 
of the Criminal Procedure Code and finally submit a charge-sheet under section 1 73 
of that Code. 

In may also be pointed out that in the present case we are not concerned with 
the powers which a police officer can exercise in respect of an offence committed 
under section 220 of the Act. 'What has to be seen is whether a private person or 
an individual could file a complaint. In the presence of rule 16 and for the reasons 
given in K. M. Kanavi v. State of Mysore 2 , we are of the opinion that it was the Secre- 
tary of the Panchayat who alone was competent to file the complaint. It must be 
remembered that it would be the panchayat that would be largely interested in 
taking action against any of its members and employees for the contravention of 
section 220. The Secretary would, therefore, be entitled to file a complaint on 
behalf of the panchayat. The difficulty felt by the High Court that a Secretary 
who is subordinate to the Chairman may find it embarrassing to file a complaint 
against him can hardly be accepted as serious hurdle in the way of coming to the 
conclusion at which we have arrived. The Secretary has to act on behalf of the 
panchayat and it is the panchayat that would be vitally interested in preventing 
and stopping any contravention of provisions like secdon 220 of the Act. The 
Secretary acts on behalf of the panchayat and the question of his subordination to 
any of its office-bearers is of no consequence. 

In the view we have taken the appeal is allowed and the conviction and sentence 
imposed on each of the appellants is set aside. 

V.M.K. ' Appeal allowed ; 

convictions set aside. 


_ — — — 7 

1. (1958) 1 AnAV.R. 145 : (1958) M.L.J. 2. Crl. A. No. 145 of 1965, decided on 18th. 
(Cri.) 189: A.I.R. 1958 A.P. 392. * April,' 1 968. 
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The Judgment of the Court was delivered by 

Shelat, J . — Two workmen, Gulab Singh and Satya Pal, were appointed by 
the respondent-company in December, 1956, and February, 1955 respectively 
under the designation of copy-holders. It -was alleged that they were entrusted 
with the duties of proof-readers and therefore they claimed that they should be 
treated as such. In July, 1959 the management issued an order in which the two 
workmen were described as copy-holders. It was alleged that inspite of this order 
the management continued to give the workmen the work of proof-readers. A 
dispute whether the two workmen should be treated as proof-readers having arisen 
and having been espoused by the Delhi Union of Journalists, the Delhi Administra- 
tion, by a notification dated 2nd August, ig6i referred it to the Industrial Tribunal, 
Delhi. 


The management contended that the said dispute -was an individual dispute 
and not an Industrial dispute and that being so it was wrongly referred to the 
Tribunal and the Tribunal had no jurisdiction to adjudicate it. The Tribunal 
raised the preliminary issue, namely, whether the dispute relating to the said 
two w’orkmen was an industrial dispute. The Tribunal held that it w’as not an 
industrial dispute but was only an individual dispute of the two -workmen and there- 
fore it had no jurisdiction to adjudicate the said reference. The workmen obtained 
Special Leave from this Court and that is how this appeal has come up before us 
for disposal. 

Apart from the oral evidence, the appellants relied on two documents. Exhibit 
WW 1 /A, which purported to be the minutes of a meeting held on 15th November, 
i960 of 1 7 working journalists and Exhibit WB/i purporting to- be the minutes 
of a meeting of the executive committee of the Delhi Union of Journalists held on 
1st December, 1960. The Union maintained that these two resolutions were proof 
of espousal of the dispute, the first by an appreciable number of the co-workers of 
the two aggrieved workmen and the second by the union and therefore the dispute 
though originally an individual dispute w r as converted into an industrial dispute. 
The Tribunal rejected Exhibit WWi/A, namely, the minutes of the alleged meeting 
of the 17 working journalists in the employ of the respondent-company as unreliable. 
The Tribunal next considered whether, even assuming that the said 17 working 
journalists espoused the cause of the two workmen that espousal transformed the 
dispute in question into an industrial dispute, in other words, whether they consti- 
tuted an appreciable number sufficient to change the dispute into an industrial 
dispute. At the material time the Branch office of the respondent-company at 
Delhi consisted in all of 388 employees, out of -whom 140 were working in the Press. 
The working journalists numbered 131, out of whom 63 were outstation.correspon- 
dents and the remaining 68 were working journalists performing their duties in 
Delhi and New Delhi. The Tribunal held that though the said 63 -working journa- 
lists were outstation journalists they nevertheless belonged to the staff of the respon- 
dent-company’s Delhi Branch, and therefore, could not be excluded from consi- 
deration. The question which the Tribunal posed to itself was whether 17 out of 
the said 131 working journalists could be said to be an appreciable number. Accord- 
ing to the Tribunal, even if those 63 outstation correspondents were excluded and 
only 68 working journalists were considered, 1 7" of them would not constitute an 
appreciable number sufficient to convert the said dispute into an industrial dispute. 
It also held that mere passing of a resolution without anything done to follow itup 
was not sufficient to constitute espousal. There was no evidence that after passing 
the said alleged resolution-on 15th November, i960, anything further was done. 
On these facts the Tribunal did not consider the aforesaid resolution, assuming 
that it -was passed, as constituting espousal. 

As regards the resolution dated 1st December, i960 the minutes of the meeting 
of the executive committee of the Delhi Union of Journalists were produced before 
the Tribunal. The minutes stated that the meeting after considering the representa- 
tion made to it by the employees of the Indian Express decided to take up the case 
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industrial dispute as defined in section 2 (/;) of the Act it observed'that the prepon- 
derance of judicial opinion was clearly in favour of the last of the three views and 
that there was -considerable reason behind it. In the Newspapers Lid. v. The Stale 
Industrial Tribunal, U.P. 1 , the third respondent was employed as a lino typist by the 
appellant company. On an allegation of incompetence he was dismissed from 
service. His case was not taken up by any union of workers of the appellant com- 
pany, nor by - any of .the unions -of workmen employed in similar or allied trades. 
■But the U. P. Working Journalists Union, Lucknow, with which the third respon- 
dent had.no concern, took the matter to the Conciliation Board. On a reference 
being made to the Industrial Tribunal by the Government the legality of that 
reference was challenged by the appellant company on the ground that the said 
dispute could not be treated as an industrial dispute under the U. P. Industrial 
Disputes Act,' 1947 which defined by section 2 an industrial dispute as haring the 
same meaning assigned to it in section 2 (!:) of the Central Act.- This Court upheld 
the contention observing that the notification referring the said dispute proceeded 
on an assumption that a dispute existed between the employer and “ his workmen,” 
that Tajammul Hussain, the workman concerned, could not be described as 0 work- 
men,” nor could the U. P. Working Journalists Union be called ‘‘ his workmen ” 
nor was there any evidence' to show that a dispute had got transformed into an 
industrial dispute. The question whether the union sponsoring a dispute must be 
the union of workmen in the establishment in which the workman concerned is 
employed or not had not so far arisen. It seems such a question arose for the first 
time in the case of Bombay Union of Journalists v. The Hindu, Bombay". The decision 
in that case laid down (1) that the Industrial Disputes Act excluded its application 
to an individual Dispute as distinguished from a dispute involving a group of work- 
men unless such a dispute is made a common cause by a body or a considerable sec- 
tion of workmen and (2) the members of a union who are not workmen of the 
employer against whom the dispute is sought to be raised cannot by their support 
convert an individual dispute, into an industrial dispute. Persons who seek to 
support the cause must themselves be directly and substantially interested in the 
-dispute and persons who are not the employees of the same employer cannot be 
regarded as so interested. The Court held that the dispute there being prima fade 
an individual dispute it was necessary in order to convert it into an industrial dispute 
that it should be taken up by a union of the employees of an appreciable number 
of employees of Hindu, Bombay. The Bombay Union of Journalists not being a 
union of the employees of the Hindu, Bombay, but a union of all employees in the 
industry of journalism in Bombay, its support of the cause of the workman concerned 
■would not covert the individual dispute into an industrial dispute. The members of 
such a union cannot be said to be persons substantially and directly interested in 
the dispute between the workman concerned and his employer, the Hindu Bombay, 
Butin Workmen v. MJs. Dharampal Premchand 3 , this Court, after reviewing the previous 
decisions, distinguished the case of Hindu, Bombay and held that notwithstanding 
the width of the words used in section 2 (k) of the Act a dispute raised by an indi- 
vidual workman cannot become an industrial dispute unless it is supported either 
by his union or in the absence of a union by a number of workmen, that a union 
may validly raise a dispute though it may be a minority union of the workmen 
employed in an establishment, that if there seas no union of workmen in an estab- 
lishment a group of employees can raise the dispute which becomes an industrial 
dispute even though it is a dispute relating to an individual workman, and lastly, 
that where the workmen of an establishment have no union of their own and some 
or all of them haVe joined a union of another establishment belonging to the same 
industry, if such a union takes up the cause of the workman working in an estab- 
lishment which has no union of its own, the dispute would become an industrial 
dispute if such a union can claim a representative character in a way that its sup- 
port would make the dispute an industrial dispute. 

l~~09S?)-&GJl.-754:{!957)-&.cj. 56 6: {1957} -2. - (1962) 2S.C.J. 107:{1962) 3 S C.B. 197. 
M.L.J. (Crl.) 540. • - 3. (1965) 2 S.CJ. 818: (1965) 3 S.C.R. 394. 
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P. -Ran- Reddy, Senior Advocate; (A. V. V. Nair, Advocate, -with him), for 
Appellant. ... 

R. K. Garg, D. P . Singh and S. C. Agarwal, Advocates of Mjs. 'Ramarmirihi & Co. 
and Asif Ansari, Advocate, for Respondent No. i. 

The Judgment of the Court was delivered by 

Hidayatullah, C.J. — This appeal arises from the decision of the Andhra Pradesh 
High Court dated 2 1st August, 1967 by which an election petition filed by the present 
appellant Goka Ram al i ngam to question the election of the answering respondent 
Boddu Abraham was dismissed. The matter concerns the Cheriyal (Scheduled 
Caste) constituency in the election to the Andhra Pradesh Legislative Assembly 
held in February, 1967. Three candidates had offered themselves for election. 
Two of them we have already named, the third is one Devadanam. The answering 
respondent obtained 15000 and odd, appellant-election petitioner 12000 and odd 
and Devadanam 7000 and odd votes.’ The election petition was based only on 
one issue, namely, that the respondents who had stood for a scheduled caste 
Reserved seat had “ converted themselves into Christianity long time back and they 
continue to profess the said religion Christianity even today.” Under the Consti- 
tution (Scheduled Castes) Order, 1950, -it is provided as follows: — 

‘‘(2) Subject to the provisions of this Order, the castes, races or tribes or parts of) 
or groups within, castes or tribes, specified in Parts I to XIII of the Scheduled 
to this Order shall, in relation to the States to which those parts respectively 
relate, be deemed to be Scheduled Castes so far as regards members thereof 
resident in the localities specified in relation to them in those parts of that Schedule. 

(3) Notwithstanding anything contained in. paragraph 2, no person who 
professes a religion different from the Hindu or the Sikh religion shall be deemed 
to be a member of a Scheduled ’Caste.” 

It would therefore appear that if the answering respondent and Devadanam were 
not members of a named scheduled caste (in this case the Madiga caste) they were 
not eligible to stand for election for the Reserved Seat. The case as put forward in 
the High Court was that these two candidates had themselves got converted^ into 
Christianity a long time ago and that they did not therefore profess Hindu religion 
although in the plea it is stated affirmatively that they profess Christian religion. 
The case went to trial on this plea and the issues framed were as follows: 

1. Whether the respondents who admittedly once belonged to “ Madiga’ 
community embraced Christianity and professed the religion of Christianity at 
the time of election and hence respondent No. 1 was not qualified to be chosen to 
fill the seat in the Assembly of the State as per section 5 (a) read with rule (3) 
of the Constitution (Scheduled Castes) Order, 1950 (C.O. 19 dated 10th August, 
1950 ) ? 

2. Whether die nomination papers of both the respondents were improperly 
received and as a result thereof the result of the election has been matciially 
affected ? 

3. What is the effect of admission of respondent 2 in his written statemenfas 
to his status on this election petition ?” 

Evidence was led to prove that the answering respondent was converted to 
Christianity. This evidence was not accepted by the High Court. As regards 
the other respondent, he vent out of the fight admitting that he was a Christian and 
nothing more need be said of him. 

It appears that while this case was going on, the learned Judge was informed 
that "a 'Register ~of all ’converted Christians vas'maintaincd by die Church. ~He 
accordingly sent for the Register and marked it as Exhibit C-i. In the judgment 
the learned Judge gives his order: pertaining to this action. It reads as follows : — 
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the names of the alleged P aren t0 be a well-kept doc j^i-ed. Therefore 

therein. In fact the register «ansto having been nds already 

legibly and there was no dang £ °f reject lt on the two gr 

we must consider this as a b don is whether 

mentioned by us. . Q ut of the way, the q ^ . Ram Rcd dy 

a dmen ^ ^ then%dse sustained- to pro vc 

disentitles him 



the appeal of the election ^ presidential '-'‘“r& thian it disentiucs nun 

contended that under ^ “ffig 

that if a person pofesses religion otoer f or whatever tim c he filed us 

to contestfor a reserved scat. J^^day or at an y ' election from too 

respondent be regarded as aC_ inCO mpetent t ° s . ta f l]ism or Sikhism. Ia ” 
•nomination paper, he would . ot her than. H in v . much narrow 
reserved scat if he professed a religio and die f ot a Hindu on that date, 
words, he wants to extract f rom ^ng respondent w It is bccausc^^ 

for enquiry-, namely, that toe t0 take in the . neater burden than 

This would have been a proper P utl dertook a- 
clumsy blundering that the peti 
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law required him to take. He should have pleaded only that the returned candi- 
date was a Christian on the date he filed his nomination paper and therefore was not 
a Hindu and was not. competent to stand for the Reserved Seat. Instead he pro- 
ceeded to demonstrate through his plea and his evidence that the returned candi- 
date was himself converted to Christianity and failed. In this view of the matter 
we do not think that we should allow' him to change his front and narrow the field 
of enquiry to one 'which he should have adopted in the first instance. Not having - 
done so, we tliink, that it is too late for him to change his case now r . For these reasons, 
we are constrained to di smi ss the appeal. We may say that it is an odd situation, 
because probably a Christian occupies a Reserved Seat, but this is the result of the 
vagaries of litigation which have to be carried on according to rules. The rules 
do not permit us to give relief where the party' himself is at fault in making a wrong 
plea and in not m a ki ng the right plea in time. But in the circumstances of the case, 
we think that the parties should be directed to bear their costs throughout. 

V.M.K. - Appeal dismissed* 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction,) 

Present : — S. M. Sikri, R. S. Bachawat and K. S. Hegde, JJ. 
Shashibhushan Prasad Misra (dead) and another . . Appellants* 

v. 

Babuaji Rai (dead) by his legal representatives and others . . Respondents 
"Res judicata — Deity, not a necessary party, joined as a defendant — No relief claimed against 
the deity — Appeal against the dismissal of the suit — Appeal dismissed against deity for 
non-payment of guardian’s costs— No final decision by the appellate Court against the 
deity on the question of the title to suit lands — Decision of the Trial Court, if operates as- 
res jddicata. 

The deity' w'as not a necessary party to the suit. It w r as joined as a defendant, 
but no relief was claimed against it. The suit was dimissed. As soon as the 
appeal "was filed by' the plaintiffs in the High Court the decision of the 
Trial Court lost its character of finality and the question whether the 
suit lands appertained to village Siripur Majrahia became once again 
res sub judice. Before the appeal was finally heard and decided, it was 
dismissed as against the deity' for non-payment of its guardian’s costs. The appel- 
late Court did not give any' decision on the merits of the case in the presence of 
the deity. There is no final decision against the deity on the question of the 
title to suit lands. The decision of the appellate Court against the contesting 
defendants will not lead to conflicting and inconsistent decree. The High 
Court was in error in holding that the appeal against the contesting defendants 
became incompetent. 

Appeal from the Judgment and Decree dated the 6th July, 1959 of Patna High 
Court in First Appeal No. 235 of 1951. 

. Sarjoo Prasad, Senior Advocate, (B. P. Jha, Advocate, with him), for 
Appellants. 

C. B. Agarwala, Senior Advocate, (P. K. Challerjee and R. B. Datar, Advocates, 
with him), for Respondents (excepting Respondents Nos. 15 (b) to 15 (d). 

The Judgment of the Court was delivered by 

Bachawat, J . — This appeal arises out of Title Suit No. 12/9 of the 1946 instituted 
in the Court of the First Additional Subordinate Judge, Darbhanga. The plaintiff 
claimed declaration of their title and possession in respect of 70 bighas of land in 
plot No. 1083 in village Siripur Majrahia. They obtained settlements of the lands 
from the deity' Shri Radhakrishnajcc Baldeojee. The deity w'as the 16 annas 
proprietor of village Siripur Majrahia Pergana Janakhalpur, Tauzi No. 2794. 
The river Karcy flows between this village and the villages of Kazi Dumra and 
Shankarpur. The contesting defendants were the landlords and tenants of villages 


* CJUS'o. 1110 of 1965. 


27th No\ ember, 1969. 
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Kazi Dumra and Shankarpur. The deity was defendant No. 18 and was represen- 
ted by one Tantreshwar Singh. The plaintiffs claimed that in consequence of the 
changes in the Channel of the river Karey the lands in suit were lost to villages 
Kazi Durmva and Shankarpur by diluvion and were annexed to plot No. 1083 in 
village Sirpur Majrahia by gradual increment and accretion. The Trial Court 
dismissed the suit. It held that (1) the suit lands did not accrete to plots Nos. ro83 
and 1089 in village Siripur Majrahia due to slow, gradual and imperceptible changes 
in the channel of the river Karey, (2) there was no custom in the village by which 
the disputed lands became the property of the owner of plots, (3) the deity Radha 
Krishanji Baldeoji or the owner of village Siripur Majrahia did not obtain possession 
of the lands in the manner alleged in the plaint, (4) the lands originally belonged 
to the proprietors of villages Kazi Dumra and Shankarpur and continued to be 
be their property and (5) the plaintiffs failed to prove their title and possession in 
respect of the suit lands vvitlnn 12' years before the date of the institution of the 
suit. The plaintiffs filed F.A. No. 291 of 1951 in the High Court of Patna against 
the decree passed by the Trial Court. The deity Shri Radha Krishanji Baldeoji, 
the original defendant No. 18 was impleaded as respondent No. 23 in the appeal. 
By an order dated 24th January, 1952 the High Court appointed the Deputy 
Registrar as the guardian of the deity. On 18th February, 1952 the High Court 
passed the following order: — - * 

“ Two weeks further time is allowed to deposit D. R. guardian’s cost for respon- 
dent No. 23 (deity) failing which this appeal shall stand dismissed against him 
without further reference to a Bench.” 

This peiemptory order was not complied with and on the expiry of the two weeks 
the appeal stood dismissed against the deity. At the hearing of the appeal the 
contesting defendants urged that the entire appeal became incompetent in view 
of the dismissal of the appeal against the deity. The High Court accepted this 
contention and dismissed the appeal in its entirety. The High Court held that 
there was a clear issue between defendant No. 18 and the contesting defendants as- 
to whether the lands formed part of the village Siripur Majrahia, that the issue 
stood concluded against defendant No. 18 by the decree of the Trial Court, that the 
appeal had abated against defendant No. r8 and that as success in the appeal might 
lead to conflicting and inconsistent decrees, the appeal against all the defendants 
became incompetent. The present appeal has been filed by the plaintiffs after 
obtaining a certificate from the High Court. 

Clearly, the High Court was in error in holding that tire appeal had abated 
either wholly or in- part. None of the parties to the appeal had died and there was 
no question of the abatement of the appeal. Mr. C. B. Agarwala reiving on the case 
of Munni Bibi v. Trilokinath 1 , submitted that the decision of the Trial Court on the 
question whether the suit lands appertained to village Siripur Majrahia operated 
as res judicata between the deity and the contesting co-defendants, that the appellate 
Court could not record an inconsistent finding that the suit lands appertained to 
village Siripur Majrahia, and that in the circumstances, the entire appeal before the 
High Court became incompetent. We are unable to accept these contentions. 

The plaintiff’s claiming as tenants of the deity sued the contesting defendants 
for declaration of their title and possession in respect of the suit lands on the allega- 
tion that tire lands appertained to village Siripur Majrahia of wltich the deity was 
the proprietor. The deity was not a necessary party to the suit. It was joined as 
a defedant, but no relief was claimed against it. The suit was dismissed on the 
finding that the suit lands did not appertain to village Siripur Majrahia The 
plaintiffs filed an appeal against the decree impleading the deity as one of the respon- 
dents. The appeal was dismissed against the deity for non-payment of costs or 
its guardian ad litem. The deity was not a necessary- party to the appeal. The 
plaintiffs were entitled to prosecute their appeal against the contesting defendants- 
in the absence of the deity. 


r 
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As soon as the appeal was filed by the plaintiffs in the High Court the decision 
•of the Trial Court lost its character of finality and the question whether the suit lands 
appertained to village Siripur Majrahia became once again res sub judice. The 
case of Munni Bibi v. TriloHmth \ show's that a decision operates as res judicata bet- 
ween co-defendants if (i) there is a conflict of interest between them; (2) it is neces- 
sary to decide that conflict in order to give the plaintiffs the reliefs which they claim 
and (3) the question between the co-defendants is finally decided. In the present 
case, the third condition was not satisfied. The question whether the suit lands 
appertain to Siripur Majrahia was not finally decided between the deity and the 
co-defendants. On the filing of the appeal by plaintiffs, the question became once 
more the subject of judicial inquiry between the deity and the contesting defendants. 

Before the appeal was finally heard and decided, it was dismissed as against the 
deity for non-payment of its guardian’s costs. The appellate Court did not give 
any decision on the merits of the case in the presence of the deity. There is no final 
•decision against the deity on the question of the title to the suit lands. The decision 
•of the appellate Court against the contesting defendants will not lead to conflicting 
and inconsistent decree. The High Court was in error in holding that the appeal 
against the contesting defendants became incompetent. ' 

In the circumstances the High Court ought to have decided the appeal before 
it on the merits. Counsel for the parties agreed that the decision of the present 
appeal on the merits would abide by the decision in C. A. No. 140 of 1966 arising 
out of T. S. No. 29/1 1 of 1946. That suit and T. S. No. 12/19 of 1946 out of which 
the present appeal arises were heard together by the Trial Court and disposed of by 
a common judgment. In C. A. No. 140 of 1966 we have held that the disputed 
lands appertained originally to village Kazi Dumra and Shankarpur, that due to 
the recession of the river Karey the lands re-formed in situ and that the property in 
the lands continued to remain with the proprietors of the lands in villages Kazi 
Dumra and Shankarpur.' The plaintiffs failed to prove that the deity Shri Radha 
Krishanji Baldeoji came into possession of the disputed land as alleged in the plaint. 
There was no issue on the question whether the deity had acquired title to the suit 
lands by adverse possession. The plea for the acquisition of title by adverse posses- 
sion cannot be raised for the first time at the appellate stage. The plaintiffs failed 
to establish acquisition of the title of the deity to any portion of the suit lands by 
adverse possesssion. It follows that there was no merit in F.A. No. 235 of 1951. 
Although the High Court did not decide this appeal on the merits, it is not necessary 
to remand the matter to the High Court. Having regard to our findings in C.A. 
No. 140 of 1966. T.S. No. 12/9 of 1946 also must be dismissed. 

In the result, the appeal is dismissed. There will be no order as to costs. 

V.M.K. Appeal dismissed. 


1. L.R. (1931) 58 I.A. 158 : 61 M.L.J. 196. 
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WORKMEN V. MANAGEMENT OF I. L. T. DEVELOPMENT CO., LTD. 
THE SUPREME COURT OF INDIA. 


(Civil Appellate Jurisdiction.) 

Present J- M. Shelat, V. Bhargava and C. A. Vaidialingam, JJ. 

Workmen of the Indian Leaf Tobacco Development Co. Ltd., 

Guntur • ' APpMenh* 

r* 

Tlie Management of Indian Leaf Tobacco Development Co. Ltd., 

Guntur - " ^pendent. 


Lcfour Lew — Closure of business of the company , genuine andreal— Stoppage of dart of 
a business ( closure of 8 depots by the Company), if could be intefered with by an 
Industrial Tribunal — Closure entirely in the discretion of the company. 


Labour Lazo— Closure of part of business of the company— Closure genuine and real to effect 
economy and secure quality— Discharge of workmen on payment of retrenchment compen- 
sa licr. — Tribunal , if could ask the company to reinstate the workmen. 


The closure of the 8 depots bv the respondent — company, even if it is held not 
to amount to closure of business of the company, cannot be interfered with 
bv an Industrial Tribunal if, in fact, that closure was genuine and real. The 
closure many be treated as stoppage of part of the activity or business of the 
companv. Such stoppage of part of a business is an act of management which is 
entirelv in the discretion of the company carrying 011 business. No Industrial 

Tribunal, even in a reference under section 10 (i) (d) of the Industrial Disputes 

Act. can interfere with the discretion exercised m such a matter and can have any 
power to direct a company to continue a part of the business which the company 
has .decided to shut down. A Tribunal under the Industrial Disputes Act has 
no power to issue orders directing a company to re-open a closed depot or branch, 
if the company, in fact, closes it down. 

After examinin' 1 ' the evidence, the Tribunal came to the conclusion that the 
stoppage of the work at the depots was genuine and that the work which was 
bems- carried on at the depots had not been transferred to the buying points estab- 
lished bv the Companv. The closure of the business at the depots was necessitated 
bv reasons of expedience inasmuch as the company had to reduce its purchases 
in its quest for quality and its desire to run the business economically. The 
principal work which used to be done at the depots, \\as not that of purchasing 
tobacco, but of handling it and that work was not transferred at all to any buying 
point The Tribunal, thus came to the finding that die closure of there depots 
was real and genuine. ' The suggestion that only, a device was adopted of carrying 
on the same business in a different manner had no force at ali. lithe same business 
had been continued, though under a different guise, the claim of the workmen 
not to be retrenched could possibly be considered by the Tribunal, but, on the 
fir dir g diat there was a Pennine closure of the business that used to be carried on 
at the depots, no question could arise of retrenchment being set aside by the 
Tribunal. Tiie Tribunal could not ask the company to rc-emplov or reinstate 
the workmen, because there was no business for which the workmen could be 
required. 


Appeal by Special Leave from the Order dated the 13th August, 1964 of the 
Industrial Tribunal, Andhra Pradesh in Industrial Dispute No. 41 of 1963. 

.U. K. Rcmamurtki , Mrs. Shy end a Patpu and Mr. Vinca! Komar, Advocates, for 
Appellants. 

K. Sririccscrwrlhy and Kcur.it Lei, Advocates, for Respondent. 


P 


C-A. No. ;s 5 cf 1965. 

s c J— 59 


27th Sv teaber, 1968, 
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The Judgment of the Court was delivered by 

Bhargava, J . — This appeal, by Special Leave, has arisen out of an award made 
by the Industrial Tribunal, Andhra Pradesh, at Hyderabad in an Industrial dispute 
between the respondent, the Indian Leaf Tobacco Development Company Limited, 
Guntur (hereinafter referred to as “ the Company ”) , and its workmen. Admittedly, 
the Company is an associate of the Imperial Tobacco Company Ltd. and the main 
business carried on by the Company is that of purchasing tobacco of all varieties and 
qualities, stemming, grading and packing of tobacco and supplying it to die 
Imperial Tobacco Co., as well as exporting the tobacco to various foreign countries 
in the world. The Company has been carrying on this business for about 40 years 
and handles almost 35 per cent of the tobacco grown in the State of Andhra Pradesh. 
Tor the work of stemming, grading and packing tobacco, the Company has two 
factories, one at Anaparty in East Godavary District, and the other at Cliirala in 
Guntur District. In connection with this business, die Company, in the year 1962, 
■was maintaining 21 depots where, according to the workmen, the appellants, the 
Company was carrying on the -work of collecting tobacco, though the Company s 
case was that the principal work done at these depots was that of handling the tobacco 
purchased at odier places and only included the work of purchasing tobacco on 
a small scale. 

On r6th August, 1963, the Company gave a notice to the Union of die appel- 
lant workmen that 8 out of 21 depots mentioned therein would be closed down with 
effect from 30th September, 1963. Thereafter, an industrial dispute was raised 
by' the workmen which related to the closure of diese 8 depots, as well as to a 
number of other demands, includingrevision of basic wages and dearness allowance, 
additional discomfort allowance, etc. The State Government, by its order dated 
14th November, 1963, referred the dispute for adjudication under section 10 (1) (d) 
of the Industrial Disputes Act, 1947 to the Industrial Tribunal, Hyderabad. Tiie 
first issue, which was referred for adjudication, was as follows : — 

“ How far the demands of the union, viz., that no depot which worked during 
1962 season should be closed, and (n) that no workman who worked in 1962 
season should be retrenched, are justified? ” 

There were ten other issues, but we need not reproduce them, as we are not con- 
cerned with them in this appeal. 

In the proceedings for adjudication, the Company' took a preliminary objection 
that the closure of the depots was a managerial function, that there could not be an 
industrial dispute over such closure, that the Government, therefore, had no power 
to refer this issue for adjudication, and that the Tribunal also had no power to 
adjudicate on it. Thereupon, the Tribunal framed a preliminary issue as to “ whe- 
ther the employer is justified in alleging that Issue No. 1 framed by the Govern- 
ment cannot be deemed related to an industrial dispute, and as such, whether the 
Government had the power to refer it for adjudication.” The Tribunal decided 
this preliminary' issue by giving an interim award on the 13th August. 1964. The 
preliminary objection was allowed and furher direction was made that the effect 
of this decision on Issue No. 1 will be decided later after hearing the parties. There- 
after, the Tribunal proceeded to hear the reference on this question as well as on 
all other issues referred to it and, ultimately, gave its award on nth December, 
1964. In that award, both the parts of issue No. 1 were decided against the work- 
men. The workmen have now come up in this appeal against the interim award, 
dated 13th August, 1964 as well as against the final award insofar as it relates to 
issue No. 1. 

The decision given by the Tribunal in the interim award, holding that the 
reference covered by issue No. 1 was not competent, has been challenged by' learned 
Counsel for the appellants on the ground that the closure of a depot docs not amount 
to. closure of business in law and, since the same business was continued by the Com- 
pany at atlcast 13 other depots, the closure of the 8 depots in question was unjusti cd 
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For the proposition that the closure of the depots did not amount to closure of 
business, learned Counsel relied on the views expressed by this Court in Pipfaich 
Sugar Mills Ltd. v. Pipraich Sugar Mills Mazdoor Union 1 , where the Court explained 
the reason for the decision given by the Labour Appellate Tribunal in the case of 
Employees of Messrs. India Reconstruction. Corporation Ltd., Calcutta v. Messrs. 
India Reconstruction Corporation Ltd., Calcutta-. It, however, appears to us that 
this question raised on behalf of the appellants is totally immaterial insofar 
as the question of the jurisdiction of the Tribunal to decide the first part of 
issue No. i is concerned. The closure of the 8 depots by the Company, even 
if it is held not to ammnt to closure of business of the Company, cannot be 
interfered with by an Industrial Tribunal if, in fact, that closure was genuine 
and real. The closure may be treated as stoppage of part of the activity 
or buiness of the Company. Such stoppage of part of a business is an act of manage- 
ment which is entirely in the discretion of the Company carrying on the business. 
No Industrial Tribunal, even in a reference under section io (i) (d) of the Industrial 
Disputes Act, can interfere with discretion exercised in such a matter and can have 
any power to direct a Company to continue a part of the business which the Com- 
pany has decided to shut dossm. We cannot possibly accept the submission made 
on behalf of the appellants that a Tribunal, under the Industrial Disputes Act has 
power to issue orders directing a Company to reopen a closed depot or branch, if 
the Company, in fact, closes it down. 

An example may be taken of a case where a Bank with its headquarters in 
one place and a number of branches at different places decides to close down one 
of the branches at one of those places where it is functioning. We cannot sec how, 
in such a case, if the employees of that particular branch raise rn industrial dispute, 
the Bank can be directed by the Industrial Tribunal to continue to run that branch. 
It is for the Bank to decide whether the business of the branch should be continued 
or not, and no Bank can be compelled to continue a branch which it considers 
undesirable to do. 

In these circumstances, it is clear that the demand contained in the first part 
of Issue No. r was beyond the powers and j'urisdiction of the Industrial Tribunal 
and was incorrectly referred for adjudication to it by the State Government. 

Ofcourse, if a Company closes down a branch or a depot, the question can 
always arise as to the relief to which the workmen of that branch or depot ai c entitled 
and, if such a question arises and becomes the subject-matter of an industrial dispute, 
an Industrial Tribunal will be fully competent to adjudicate on it. It is unfortunate 
that, in this case, when dealing with the preliminary issue, the Tribunal expressed 
its deebion in the interim award in general words, holding that Issue No. i as a 
whole was beyond its jurisdiction. It the reasoning in the interim award is taken 
into account, it is clear that the Tribunal on that reasoning only came to the con- 
clusion that it was not competent to direct reopening of the 8 depots whi h had 
been closed, so that the Trifunal should have held that the first part of Issue No. i 
only was outside its jurisdiction. 

So far as the second part of that Lsuc is concerned, as we have said above, it 
was competent for the Tribunal to go into it and decide whether flic claim of the 
workmen that they should not be retrenched was justified. On an examination 
of die interim award and the final award, wc, however, find that the Tribunal in 
fact did do so. The case reported in Pipraich Sugar Mills L'd. l , was also concerned 
only with the question as to the relief that can be granted to -workmen when there 
is closure of a business. No question arose either before the Court, or in the cases 
considered by the C >urt, of an Industrial Tribunal miking a direction to the emplo- 
yers to continue to run oi to reopen a closed branch of die business. The Labour 


1. (1957) S.CJ. 3S : (1956) S C.R. S72. 


2. (1953) LA.C. 563. 
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Appellate Tribunal in the case of Employees of Messrs. India Reconstruction Corporation 
Ltd., Calcutta 1 , -was dealing -with the question of retrenchment compensation as a 
result of the closure of one of the units of the company concerned, and it held that 
the workmen were, entided to retrenchment compensation in accordance -with 
law. This Court, in the case of Piprakh Sugar Mills Lid . 2 , only explained why the 
Labour Appellate Tribunal was justified in granting retrenchment compensation 
in that case. The opinion expressed by the Court was that, though there is dischaige 
of workmen both when there is retrenchment and closure of business, the compensa- 
tion is to be awarded under the law, not for discharge as such but for discharge on 
retrenchment, and if, as is conceded, retrenchment means in ordinary paraiance 
discharge of the surplus, it cannot include discharge on closure of business. It was 
in this context that the Court went on to add that in .the case of Employees of Mjs. 
India Rtcons 'ruction Corporation Ltd., Calcutta 1 , what had happened -was that one of the 
units of the Company had been closed which would be a case of retrenrhmrnt and 
not a case of clsoure of business. It may be noted that, at the time when this decision 
■was given, section 25-FF and section 25-FFF had not been introduced in the'Industrial 
Disputes Act, and the only right to retrenchment compensation granted to the 
workmen was conferred by section 25-F. It was in the light of the law then pievailing 
that the Court felt that the decision of the Labour Appellate Tribunal in the case of 
Employees of Mjs. India Reconstruction Corporation Ltd. 1 , grantingretrenchment compensa- 
tion could be justified on the ground that the services of the workmen had not been 
dispensed with as a result of closure of business, but as a result of retrenchment. 
That question does not arise in the case before us. Since then, as we have indicated 
above, section 25-FF and section 25-FFF have beenadded in the Industrial Disputes 
Act, and the latter section specifically lays dorm what rights a workman has when 
an undertaking is closed down. In a case where a dispute may arise as to whether 
workmen discharged are entitled to compensationunder section 25-F or section 25-FFF 
it may become necessary to decide whether the closure, as a rerult of which the ser- 
vices have been dispensed with, amounts to a closure in law or not. In the case 
before us, it w r as admitted by learned Counsel for both parties that the workmen, who 
have been discharged as a result cf the clsoure cf the 8 depots of the Company, have 
all been paid retrenchment compensation at the higher rate laid down in section 25-F, 
so that, in in this case, it is not necessary to decide the point raised on behalf of the 
workmen. ' ... 

In connection with the second part of issue No. 1, it -was also urged by learned 
Counsel for the appellants that the business, which was being cam; d on at the 
depots, had not in fact been closed down and had merely been transferred to busing 
paints situated in and around the closed depots, including two new buying points 
established by the Company after the closure of these 8 depots. The argument was 
that the workmen were old employees who had served the Company for a long time 
and were entitled to certain benefits as a result of that long service/ The Company 
closed these 8 depots mrdafde with the object of depriving the workmen of those 
benefits and mireJy altered the nature of the business by closing the depots and carry- 
ing on the same business at the buying points. Tills point urdged t y learned Counsel 
cannot, however, be accepted in view' of the findings of fact rccoi ded by the Tribunal. 

The Tribunal examined in detail the allegations made cn behalf cf the wcrkmc n 
in this respect. In fact, the interim award mentions that, for die purpose of deciding 
the preliminary issue and. the first issue, evidence was recorded by the Tribunal fer 
more than a week and arguments of Advocates of the parties were heard fer even a 
longer period. After examining the evidence, the Tribunal came to the conclude n 
that the stoppage of the work at the depots was genuine and that the work which was 
being carried on at the depots h ad not been transferred to the buying points esta- 
blished fay the Company. The closure of the business at the depots -was necessitated 
by reasons of expediency inasmuch as the Company had to reduce its purchases in 
its quest for quality and its desire to run the business economically. The principal 
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work, which used to be done at the depots, was not that of purchasing tobacco, but 
of handling it and that work was not transferred at all to any buying point. The 
Tribunal, thus, came to the finding that the closure of these depots was real and 
genuine and that the suggestion of the appellants that only a device was adopted 
of carrying on the sam: business in a different manner had no force at all. If the same 
business had been continued, though under a different guise, the claim of the work- 
man not to be retrenched could possibly be considered by the Tribunal ; but, on 
the finding that there was a genuine closure of the business that used to be earned on 
at the d spots, no question could arise of the retrenchment being set aside by the 
Tribunal. The Tribunal could not ask the Company to re-emplov or reinstate 
the workman, because there was no business for which the workmen could be required. 
In these circumstances all that the workmen could claim was compensation for loss 
of their service and in that respect, as we have indicated above, the workmen have 
received adequate compensation. 

G >nsequently, the appeal has no force and is dismissed ; but we make no order 
as to costs. 

V.M.K. Appeal dismissed, 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — K. S. Hegde and A. N. Ray, JJ. 

Kabul Singh . . Appellant* 

v. 

Knndan Singh and others . . Respondents. 

Representation of the People Act (XLIII of 1951'), sections 16,30 and 62 (2) and Part IJI — 

Scope — Election petition — Electoral roll, challenge of — Voter, if incurs disqualification, 

bj becoming a Government servant by the time the polling too 1 ; place. 

The mandate of sub-section (3) of section 23 of the Representation cf the People 
Act, 1950 is plain and unambiguous. It prohibits inclusion of any name in the 
electoral roll after the prescribed date whether the application for inclusion was 
made before or after that date. 

Can it be said that the vote of T.S. was void as by the time the polling took place, 
as he had become a Government servant ? 

Held that, section 62 (2) of the 1950 Act says that no person shall vote at an 
election in any constituency if he is subject to anyofthedisqualifications referred to 
in section 16 of the Act. There is no provision in section i6tohis qualify him {T.S.) 
from voting. There is no other provision of law in the Act or in any other law dis- 
qualifying him from exercising his vote. The right to vote being purely a statutory 
risrht, the validity of any vote has to be examined on the basis of the provisir ns of 
the Act. Part III of the 1950 Act deals with the preparation of rolls in a consti- 
tuency. Sections 14 to 24 of the 1950 Act arc integrated provisions. They 
form a complete code by themselves in the matter of preparation and maintenance 
of electoral rolls. It is clea.r from those pre-visions that the entries found in the 
electoral roll e.re final and they are not open to challenge either before a civil Court 
or before a tribunal which considers the validity of any election. The fina'ity 
of the electoral roll cannot be challenged in a proceeding challenging the validity 
of the election. 

Appeal under section 1 16-A of the Representation of the Fix pie Act, 1051 Horn 
the Judgment and Order dated the 20th March, J060 of the Punjab and Harvana 
High C'-urt in Election Petition No. 1 rf 1968. 


C-A. No. 13590! 1969. 


i 3 '.h August, 1969. 
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Hardev Singh, Advocate, for Appellant. 

R.K. Garg, S.C. Agartvala and D.P. Singh, Advocates of Mfs. Ramamurthi & Go., 
and Miss Sumitra Ghakrasarti, Advocate, for Respondent No. i. ; 

The Judgment of the Court was delivered by 

Hegde, J. — This appeal under section 1 16-A of the Representation of the Per pie 
Act, 1951 (to be shortly referred to hereinafter as the Act) is directed against the 
decision of the High Court of Punjab and Haryana in Election Petition No. 1 of 1968 
on its file. In that election petition, Rundan Singh, the 1st respondent to this appeal 
challenged the validity of the returning Officer’s declaration that the appellant has 
been duly elected from the Hoshiarpur Local Authorities Constituency to the Punjab 
Legislative Council in the election held in April, 1968. The High Court came to 
the conclusion that some of the votes polled in that election were invalid votes and 
if the valid votes alone are taken into consideration, as it should have been, then 
the 1st respondent is entitled to be declared elected. It accordingly set aside the 
declaration made in favour of the appellant and declared the 1st respondent as 
having been duly elected. 

We may now briefly state the material facts. In March, 1968, the Hoshiarpur 
Local Authorities Constituency was called upon to elect one member to the Punjab 
Legislative Council. The election calendar was as follows : 

(1) The last date for filing nomination papers — 12-3-1968. 

(a) Date of scrutiny of the nomination papers — 13-3-1968. 

(3) The last date for withdrawal of candidatures — 16-3-1968. 

(4) Date of polling — 7-4-1968. 

(5) Date of counting and declaration of result — 8-4-1968. 

In that election, as many as five candidates contested. They arc the appellant and 
the resp indents herein. On 8th April, 1968, the returning < ffierr after a lulling 
the votes cast declared the appellant to be the successful candidate as lie had secured 
one vote m 're than the 1st respondent. The 1st respondent challenged that declara- 
tion in the af remen tioned election petition on various grounds r.fwhi ch, at present, 
we are only concened with one, viz., that the vote of Hari Singh should have been 
held to be a v>id vote as his name was included in the electoral roll on 5th April, 
1968, i.e., just two days before the date of po'ling. In his turn the appellant filed a 
recriminatory petition contending inter alia that he vote of Tarsr-m Singh teas void 
as by the time the.polling took place, he had become a Government servant and the 
votes of two other persons namely Haijindcr Singh and Balwant Singh -were void 
as their names were included in the electoral roll after the last date for fi'ir.g n< ruina- 
tions for the election. Other grounds taken in the recriminators' petitic n arc not 
relevant for our present purpose. They have not been pressed before us. 

The election petition came up for trial before Mahajan, J. The learned Judge 
submitted the following question to a Full Bench for decision : 

“Whether allegation in para. 4 (a) pertaining to the vote of Hari Singh is 
. correct and the vote was void and was polled in favour of respondent No. 1 in 
violation of the Rides and has materially affected the result of the election of 
respondent No. 1”. 

The Full Bench by majority came to the conclusion that the vote of Hari Singh 
was void as his name was included in the electoral roll of the constituency after the 
last date for making nominations for the election in that constituency. Thereafter 
the case was sent back to Maliajan, J., for deciding the issues left undecided. On 
the basis of the opinion expressed by the Full Bench, the learned Judge came to the 
conclusion that the votes of Hari Singh, Harjindcr Singh and Balwant Singh were 
void votes. Gmscquently he recounted the votes validly cast and came to the con- 
clusion that the 1st respondent had been duly elected. He gave a declaration to 
that effect, . 
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As seen earlier, tlie main contention in this appeal relates to the true effect of 
sub-section (3) of section 23 of the Representation of People Act, 1950 (to be herein- 
after referred to as “ the 1950 Act") which prohibits the deletion of any entry or 
inclusion of any name in the electoral roll of a constituency after the last date for 
making nominations for an election in that constituency and befr re the c( mpletirn 
of that election. We have considered the scope of that provision in Bmdyaralh 
Panjiar v. Sharon Mehta and others 2 , in which see have delivered judgment just notv. 
In view* of that decision, the view taken by the majority of the Full Bench must be 
held to be correct. 

Evidently under an erroneous impression that Harjinder Singh and Balwar.t 
Singh had v >ted against him, the appellant had contended in his recriminatory 
petition that their votes were invalid. But on scrutiny it was found that one of thrm 
had given his first preference to him. Now it is contended on his behalf that as the 
1st respondent had not challenged the validity of those votes, the trial Court could 
not have excluded from consideration the vote cast in his favour by one of those 
persons. This is an untenable contention. The votes of Harjinder Singh and 
Balwant Singh have been rejected on the ground that their names were included in 
the electoral roll in defiance of the mandate given under section 23 (3) of the 1950 
Act. What applies to Hari Singh equally applies to Harjinder Singh and Balwant 
Singh. The fact that the xst respondent did not challenge the validity of those votes 
is immaterial in the circumstances of this case. The election petition and reerfmi- 
nat 'tv petition were parts of one enquiry. As the validity of these three votes had 
come up for consideration and as it has been held that those votes are void votes, it 
necessari’y f Rows that tlrse votes must be excluded fro m consideration in determi- 
ning tire result of the election. 

Another contention urged by Shri Hardev Singh is that only the votes of those 
electors who had applied f r the inclusion of their names in the elccto.ral roll after the 
period mmti-nod in section 23 (3) of the 1950 Act can be held to be void : as the 
person who cast his vote in fav ur of the appe'lant had appfied for inclusion of his name 
some days before the last date for making nominations, the inclutio.n of Ids name 
in the roj] after that date wi'l not make his vote void. In support of his contention, 
he placed reliance on the decision of the Patna High Court in Rcnsivcrenp Prasad 
Tadav v. Jaga Ki shore Prasad Narain Singh". The ratio of that decitio n has no a.pp'i- 
cation to the facts of the present case. That decision was rendered before sub- 
section (3) of section 23 of the 1950 Act was incorporated into the 1950 Act. The 
mandate of that provision is plain and unambiguous. It pro hibits incJusirn of any 
name in the e’ectoral roll after the prescribed date whether the application for inclu- 
sion was made before or after that date. 

The only other contention that remain to be considered is that the High Court 
should have held that the vote of Tarsem Singh is invalid. It is not disputed that 
Tarsem Singh's name finds place in the electoral roll of the constituency but the 
argument was that as he had taken up Government service subsequent to the 
inclusion of his name in the electoral mil. he became disqualified to be a member 
of any local board and therefore he teas not entitled to vote in the election. This 
contention cannot be upheld. Section 62 of the Act provides thus : 

" 62. (1) No person who is not, and except as expressly provided by this Act, 

every person who is. for the time being entered in the electoral roll of any consti- 
tuency shall be entitled to vote in that constituency. 

(2) No person shall vote at an election in any constituency if he is subject to 
any of the disqualifications referred to in section 16 of the Representation of the 
People Act, 1950. 


1. A-I-R. 1070 S.c. 314. 


-• C 1 955-59) 17 H.LJR. no. 
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(3) No person shall vote at a general election in more than one constituency 
of the same class, and if a person votes in more than one such constituency, his 
votes in all such constituencies shall be void. 

(4) No person shall at any election vote in the same constituency more than 
once, notwithstanding that his name may have been registered in the electoral 
roll for that constituency more than once, and if he does so vote, all his votes m 
that constituency shall be void. 

(5) No person shall vote at any election if he is confined in a prison, ■whether 
under a sentence of imprisonment or transportation or otherwise, or is in tire lawiul 
custody of the police : 

Provided that nothing in this sub-section shall apply to a person subjected 
to preventive detention under any' law for the time being in force.” 

In view of those provisions read with section 23 (3) of the 1950 Act every' person who 
is for the time being entered in the electoral roll of a constituency as it stood on the 
last date for mating nominations for an election in that constituency is entitled to 
vote unless it is shown that he is prohibited by any of the provisions of the Act hop 1 
exercising his vote. The prohibitions contained in sub-sections 3, 4 and 5 of section 62 
of the Act do not apply to the case of Tarsem Singh. Therefore wc have to see 
whether the prohibition contained in sub-section (2) applies to his case. That su - 
section says that no person shall vote at an election in any' constituency if he is subjec 
to any of the disqualifications referred to in section iG of the 1950 Act. 

This takes us to section 16 of the 1930 Act. It reads thus : 

“ 16 (1) A person shall be disqualified for registration in an electoral roll ifhe 

(a) is not a citizen of India ; or 

( b ) is of unsound mind and stands so declared by' a competent Court ; or 

(c) is for the time being disqualified from voting under the provisions of any 
law relating to corrupt practices and other offences in connection 'with elecUons. 

(2) The name of any person who becomes so disqualified after registration 
shall forthwith the struck" off the electoral roll in wliich it is included : 

Provided that the name of any 7 person struck off the electoral roll of a consti- 
tuency' by r reason of a disqualification under clause (c) of sub-section (1) s . , 
forthwith be re-instated in that roll if such disqualification is, during the period 
such roll is in force, removed under any law authorizing such removal ”• 

It is not the case of the appellant that Tarsem Singh had incurred any of the 
disqualifications mentioned therein. No other provision of law in the Act or in any 
other law was brought to our notice disqualifying him from exercising his vote. 
The right to vote being purely' a statutory right, the validity of any' vote has to be 
examined on the basis of the provisions of the Act. Wc cannot travel outside those 
provisions to find out -whether a particular vote was a valid vote or not. In view 
of section 30 of the 1950 Act, civil Courts have no jurisdiction to entertain or adjudi- 
cate upon any' question whether any person is or is not entitled to register him'di 
in the electoral roll in a constituency or to question the illegality of the action taken 
by or under the authority' of the electoral registration officer or any decision given 
by' any authority appointed under that Act for the revision of an}' such roll. Part TH 
of the 1 950 Act deals with the preparation of rolls in a constituency. The provisions 
contained therein prescribe the qualifications for being registered as a voter (section 
19), disqualifications which disentitle a person from being registered as a voter 
(section 16), revision of the rolls (section 21), correction of entries in the electoral 
rolls (section 22) inclusion of the names in the electoral rolls (section 2 3), appeals 
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agamst orders passed by the concerned I aulhorifeumfcr They form S 

24). Sections 14 to 24 of the ig50 Act are m gr ^ j maintenance of 
complete code by themselves m the m f t . ter ° entries f oun d in the electoral 

electoral rolls. It is clear from those provisio^ th a civil Court 0 r before 

roll are final and they are not open to cha en a . r 5 Ramaswamy v. 

a tribunal which considers the validity of any < ^^e'conclusion that tire finality 
B. M. Krishnamurthy and others x , this Court cam . challenging the validity 

of the electoral roll cannot be challenged m a proceeding challenging 

the election* , • /licnn^ed 

_ For to reasons mentioned above this appeal fails and «be same » drsmrsse 

lvith costsl. Appeal dismissed. 

V.M.K. 
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Malkiat Singh and another 

v. _ _ Respondent. 


State of Punjab f {g cmlmvme . . . .any 

Essential Commodities AdJX of f gn bdwem attm p t and preparation. 

made under section 3 — What ts _ • different from 

As a matter of law a preparation for ^“^^f^SeHsing or arranging the 
attempt to commit it. The preparation of tlie offence. On the other 

means or measures necessary for the co movement towards the commis- 

hand an attempt to commit an offence is determining whether an act con- 

sion after preparations arc made. The ready done are such 

stitutes an attempt or preparation is wheth proce ed further in its progress, 

that if the offender changes his mind an , , 

the acts already done would be comp cc) ^ attempt on the part of the 

/'if* 


.any order 



appellants to commit uic — - a - T was merely a 

Punjab Paddy (Export Control) 0rder > *939*“ ^ addy , which they had on 
is true that the appellants had no permi . - t possible that they might ia 
the lorry, outside the State limits, but it 15 poss 

changed" their mind before crossing the -, t l the nth November, 

AppcanvSpvcialL.avefrom.heJudg.^ 

1965 of the Punjab High Court m Criminal Revision 
Misc. No. 224 of 1965. 

Prilam Singh Safeer , for Appellants. 

Harlans Singh and R. N- Sack, hey, for Respondent. 

The Judgment of the Court was delivered b> 

R< 
of the 

Petition j 

dismissed. _ , October, iq6i Sub-Inspector, Banarsi 

The case of the prosecution is that on r 9 at gamalkha Barrier along "> 

Lai of Food and Supplies Department was P«scn _ nt j, Ialkiat Singh then came 

Head Constable Badan Singh and othc . ^ cleaner of that truck. 

driving truck No. PNU 967 - Babu Singly 1 ™ “ “ maunds. As the export of p adds 
truck carried 75 bags of paddy ^possession the truck as also the bags 


trucic earned 75 bags ol paaa> ! k int0 possession 

was contrary to law, the Sub- Inspector too. *_ 

j. (1964)2S.CJ.26S:(IS63)3 S.C.R.4/9. 

* Crl. A. No. 186 cf 1966. 
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of paddy. It is alleged that the consignment of paddy was Boohed from Malerkotla 
on 18th October, 1961 by Qimat Rai on behalf of Messrs. Sawan Ram 
Ch'ranji Lai. The consignee ofthe paddy was Messrs. Devi DayalBrij Lai of Delhi. 
It is alleged that Qimat Rai also gave a letter. Exhibit P-3 addressed to the consignee. 
Sawan Ram and Chiranji Lai were partners of Messrs. Sawan Ram Chiranji Lai 
and they were also prosecuted. In the trial Court MaLkiat Singh, admitted that he 
was driving the truck which was loaded with 75 bags of paddy and the truck was 
intercepted at Samalkha Barrier. According to Malkiat Singh, he was given the 
paddy by the Transport Company at Malerkotla for being transported to Delhi. 
The Transport Company also gave him a letter assuring him that it was an authority 
for transporting the paddy. But it later transpired that it was a personal letter from 
Qimat Rai to the Commission agents at Delhi and that it was not a letter of authority. 
Babu Singh admitted that he was sitting in the truck as a cleaner. The trial Court 
convicted all the accused persons, but on appeal the Additional Sessions Judge set 
aside the comiction of Sawan Ram and Chiranji Lai and affirmed the conviction of 
Qimat Rai and of the two appellants. The appellants took the matter in revision to 
the High Court but the revision petition was dismissed on 4th November, 1964. 

It is necessary at this stage to reproduce the relevant provisions of the Essential 
Commodities Act, 1955 (X of 1955). Section 3 (1) is to the following effect: 

“ 3. (1) If the Central Government is of opinion that it is necessary or expe- 

dient so to do for maintaining or increasing supplies of any. essential commodity 
or for securing their equitable distribution and availability at fair prices, it may, 
by order, provide for regulating or prohibiting the production, supply and distri- 
bution thereof and trade and commerce therein.” 

Section 7 States : 

“ 7. (1) If any person contravenes any order made under section 3 — 

(a) he shall be punishable — 

(f) in the case of an order made with reference to clause (h) or clause (t) 
of sub-section (2) of the section, 'with imprisonment for a term which may extend 
to one year and shall also be liable to fine, and 

( [it ) in the case of any other order, with 'imprisonment for a term which may 
extend to three years and shall also be liable to fine : 

Provided that if the Court is of opinion that a sentence office only will meet 
the ends of justice, it may, for reasons to be recorded, refrain from imposing a 
sentence of imprisonment ; and 

(b) any property in respect of which the order has been contravened or such 
part thereof as the Court may deem fit including, in the case of an order relating 
to foodgrains, any packages, coverings or receptacles in which they arc found and 
any animal, vehicle, vessel or other conveyance used in carrying foodgrains s.iall 
be forfeited to the Government : 

Provided that if the Court is of opinion that it is not necessary to direct for- 
feiture in respect of the whole or, as the case may be, any part of the property or 
any packagcs,coverings or receptacles or any animal, vehicle, vessel or oilier con- 
veyance, it may, for reason to be recorded, refrain from doing so. 

(2) If any person to whom a direction is given under clause (b) of sub-section 
(4) of section 3 fails to comply with the direction he shall be punishable with impri- 
sonment for a term ■which may extend to three years, or with fine, or with both. 

By section a of Punjab Act XXXIV of 1950 the Punjab Legislature added a new 
section, section 7-A in the Central Act No. X of 1955 which reads as follows : 

“ Forfeiture of certain property used in the commission of the cflerxe. — ’When- 
ever any offence relating to foodstuffs which is punishable under section 7 has 
been committed, the Court shall direct that all the packages, coverings or recepta- 
cles in wliich any property liable to be forfeited under the said section is found and 
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On 3rd January, 1959 the powS inferred by section 3 of 

(Export Control) Order, 1959 m exe of this Order states : 

the Essential Commodities Act, 1955 - bara 2 reauires,— 
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disputed that the truck carrying the paddy ^ jopP Dclh Punjab 'boundary 

is 30 miles from Delhi. It is also not f^ Sth mile from Delhi. It 
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point at which such a series of acts begins cannot be defined, but depends upon the 
circumstances of each particular case.” 

The test for determining whether the act of the appellants constituted an attempt 
or preparation is whether the overt acts already done are such that if the offender 
changes his mind and does not proceed further in its progress, the acts already done 
would be completely harmless. In the present case it is quite possible that the appel- 
lants may have been warned that they had no licence to earn- the paddy and they 
may have changed their mind at any place between Samalkha Barrier and the 
Delhi-Punjab boundary and not have proceeded further in their journey. Section 8 
of the Essential Commodities Act States that “ any person ■who attempts to contravene 
or abets a contravention of, any order made under section 3 shall be deemed to have 
contravened that order.” But there is no provision in the Act which makes a pre- 
paration to commit an offence punishable. It follosvs therefore that the appellants 
should not have been convicted under section 7 of the Essential Commodities Act. 

For these reasons we allow this appeal and set aside the conviction of the appel* 
lants under section 7 of the Essential Commodities Act and the sentence of fine 
imposed upon each of them. We also set aside the conviction and sentence of Qimat 
Rai and the order of forfeiture passed by the trial Magistrate with regard to 75 bags of 
paddy and truck No. PNU 967. The fines, if paid by any of the convicted persons 
must be refunded. 

V.K. Appeal allowed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present J. C. Shah, Acting Chief Justice, V. RamaSwami and A.N. Grover, JJ. 
Smt. Sitabai and another . . Appellants'* 

v. 

Ramchandra • • Respondent. 

Hindu Law — Hindu undivided family — Temporary reduction of the coparcenary unit to a 
single individual — Its effect on joint properly. 

Hindu Adoptions and Maintenance Act, {LX XVII I of 1956), sections ir, 12 and 14 — 
Interpretation — Widow adopting a child — Adopted child, tf becomes the son of the deceased 
husband — Ties of the child in the family of his birth, if become completely severed. 

The property which was the joint family property of the Hindu undivided 
family did not cease to be so because of the “ temporary reduction of the copar- 
cenary' unit to a single individual The character of the property, viz., that it 
was tire joint property of a Hindu undivided family, remained tire same. 

It is clear on a reading of the main part of section 12 and sub-section (ri) of 
section 1 1 of the Act (LXXVIII of 1956) that the effect of adoption under the Act 
is that it brings about severance of afi ties of tire child given in the family of his or 
her birth. Tire child altogether ceases to have any' tics with the family of his 
birth. Correspondingly', these very' ties are automatically replaced by those 
created by' adoption in the adoptive family’. The legal effect of giving the child 
in adoption must therefore be to transfer tire clrild from the family' of its birth to 
the family of its adoption. The result is, as mentioned in section 14 (r) namely' 
where a wife is living, tire adoption by the husband results in the adoption of the 
child by' both these spouses; the child is not only the child of the adoptive father 
but also of the adoptive mother. In case of there being two wives, the child 
becomes the adoptive child of the senior-most wife in marriage, the junior wife 
becoming the step-mother of the adopted child. Even when a widower or a 
bachelor adopts a child, and he gets married subsequent to the adoption, lus wife 
becomes the step-mother of the child. When a widow or an unmarried woman 


C. A. No. S56of 1966. 


20th August, 1969. 
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adopts a child, any husband she marries subsequent to adoption becomes the step- 
father of the adopted child. The scheme of sections n and 12, therefore, is that 
in the case of adoption by an widow the adopted child becomes absorbed in the 
adoptive family to which the widow belonged. In other words the child adopted is 
tied with the relationship of sonship with the deceased husband of the widow'. 
The other collateral relations of the husband would be connected with the child 
through that deceased husband of the widow. It is true that section 14 does not 
expressly state that the child adopted by the widow becomes the adopted son of the 
husband of the widow. But it is a necessary implication of sections 12 and 14 of 
the Act that a son adopted by the widow becomes a son not only of the widow but 
also of the deceased husband. It is for this reason that we find in sub-section (4) 
of section 14 a provision that where a widow'adopts a child and subsequently 
marries a husband, the husband becomes the “step-father 51 of the adopted child. 
It is not correct to say that the rights of the Inamdar’s tenants were not heritable 
under the Madhya Bharat Land Revenue and Tenancy Act, 1950. Because, 
section 86 which contains provisions with regard to mutation of names, applies 
to all tenants and contemplates heritabiiity and transferability of the rights of a 
tenant or sub-tenant. 

Appeal by Special Leave from the Judgment and Decree dated the 7th Septem- 
ber, 1965 of the Madhya Pradesh High Court, Indore Bench in Second Appeal No. 
2 75 of ^fo- 
il L C. Chagla, Senior Advocate (A. K. Nog, Advocate, with him), for Appellants. 

K. A. Chitale and R. Gopalkrishnon, Advocates, for Respondent. 

The Judgment of the Court was delivered by 

Ramartcami , J.— This appeal is brought by Special Leave from the judmnent of 
the Madhya Pradesh High Court dated 7th September, 1965 in Second Appeal 
No. 275 of 1962. 

Dulichand and Bhagirath were brothers and the properties concerned are 
according to the WTittcn statement of the defendant himself, ancestral.- Plaintiff 
Sitabai is the widow of Bhagirath, who predeceased Dulichand, his elder brother 
sometime in 1930. It is the admitted case of both the parties that after Bhagirath 
died, tire plaintiff Sitabai was living with Dulichand as a result of wilich connection 
an illegitimate child defendant Ramchandra was bom in 1935. Dulichand died 
on 13th March, 1958. Sometime before his death Sitabai adopted plaintiff No. 2 
Surcsh Chandra and an adoption deed -was executed on 461 March, 1958. After 
the death of Dulichand, Ramchandra took possession of the joint family properties. 
The plaintiff therefore brought the present suit for ejectment of the defendant 
Ramchandra. the illegitimate son of Dulichand from the disputed properties. The 
suit was contested by the defendant on the ground that Dulichand had in his life- 
time surrendered tire lands to the Jagirdar who made re-setdement of the same with 
the defendant. As regards the house die contention of die defendant was that 
Dulichand had executed a will before ids death making a bequest of his house entirely 
to him. The trial Court decided all die issues in favour of the plaintiff and granted 
the plaintiffs a decree for possession widi regard to the land and the house. The 
defendant took die matter in appeal to the District Judge who modified the decree. 
The District Judge took the view that the will executed by Dulichand was valid so far 
as half of his share in the house was concerned and, therefore, defendant was entided 
to claim half die share of the house in dispute. The defendant preferred a second 
appeal before the Madhya Pradesh High Court which reversed die decree of the 
lower Courts and held that die plaintiff -was not entided to any relief and die suit 
should be dismissed in its entirety. The High Court held that plaintiff No. 2 
became the son of plaintiff No. 1 in 1958 from the date of adoption and did not 
obtain any coparcenary interest in the joint family properties. The High Court 
thought tiiat on die date of adption Dulichand was the sole coparcener and there -was 
nobody else to take a share of his p roper 1 5- and plaintiff No. 2 had no concern with 
the coparcenary property in the hands of Dulichand. 
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The first question to be considered in this appeal is whether the High Court 
was right in holding that plaintiff No. 2 Suresh Chandra at the time of his adoption 
by plaintiff No. 1 did not become a coparcener of Dulichand in the joint family 
properties. It is the admitted case of both the parties that the properties consisted of 
agricultural land and a house jointly held by Bhagiradi and Dulichand. After the 
death of Bhagirath, Dulichand became the sole surviving coparcener of the joint 
family. At the time when plaintiff No. 2 Suresh Chandra was adopted the joint 
family still continued to exist and the disputed properties retained their character of 
coparcenary properties. It has been pointed out in. Gowli Buddanna v. Commissioner 
of Income-tax, Mysore \ that under the Hindu system of law a joint familymay consist 
of a single male member and widows of deceased male members and that the property 
of a joint family did not cease to belong to a joint family merely because the family is 
represented by a single coparcener who possesses rights which an absolute owner of 
property may possess. In that case, one Buddappa, his wife, his two unmarried 
daughters and his unmarried son, Buddanna, were members of a Hindu undivided 
family. Buddappa died and after his death the question arose whether the income 
of the properties held by Buddanna as the sole surviving coparcener was assessable 
as the individual income of Buddanna or as the income of the Hindu undivided 
family. It was held by this Court that since the property which came into the 
hands of Buddanna as the. sole surviving coparcener was originally joint family 
-property, it did not cease to belong to the joint family and income from it was assessa- 
ble in the hands of Buddanna as income of the Hindu undivided family. As pointed 
out by the Judicial Committee in Attorney-General of Ceylon v. A.R. Arunaehalam 
Chet liar-, it is only by analysing the nature of the righs of the members of the 
undivided family, both those in being and those yet to be born, that it can be deter- 
mined whether the family property can properly be described as ‘joint property’ of 
the undivided family. In that case one Arunaehalam Chettiar and his son consti- 
tuted a joint family governed by the Mitakshara school of Hindu law. The father 
and son were domiciled in India and had trading and other interests in India, 
Ceylon and Far Eastern countries. The undivided son died in 1934 and Aruna- 
chalam became the sole surviving coparcener in the Hindu undivided family to 
which a number of female members belonged. Arunaehalam died in 1938, shortly 
after the Estate Ordinance No. 1 of 1938 came into operation in Ceylon. By section 
73 of the Ordinance it was provided that property passing on the death of a member 
of the Hindu undivided family was exempt from payment of estate duty. On a 
claim to estate duty in respect of Arunachalam’s estate in Ceylon, the Judicial Com- 
mittee held that Arunaehalam was at his death a member of the Hindu undivided 
family, the same undivided family of which his son, vvhen alive, was a member and 
of which the continuity was preserved after Arunachalam’s death by adoption made 
by the widow's of the family and since the undivided family continued to persist, 
the- property in the hands of Arunaehalam as a single coparcener was the property 
of the Hindu undivided family. The Judicial Committee observe at page 543 of 
the report : 

“ though it may be correct to speak of him as the ‘owner’, yet it is 

still correct to describe that which he owns as the joint family property. For his 
ownership is such that upon the adoption of a son it assumes a different quality ; 
it is such, too, that female members of the family (vvhose members may increase) 
have a right to maintenance out of it and in some circumstances to a charge for’ 
maintenance upon it. And these are incidents which arise, notwithstanding his 
so-called ownership, just because the property has been and has not ceased to be 
joint family property. Once again their Lordships quote from the judgment of 
Gratiaen, J : "To my mind it would make a mockery of the undivided family 
system if this temporary reduction of the coparccnery unit to a single individual were 
to convert what was previously joint property belonging to an undivided family into 
the separate property of the surviving coparcener.” To tliis it may be added that 

1. (1966) 1 S.CJ. 686 : (1966) 1 I.TJ. 576 : 

(1966) 60 I.T.R. 293. 


2- L.R. (1957) A.C. 540. 
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it would not appear reasonable to impart to the Legislature the intention to dis- 
criminate, so long as the family itself subsists, between property in the hands 
of a single coparcener and that in the hands of two or more coparceners.” 

The basis of the decision was that the property which was the joint family prc perty 
of the Hindu undivided family did not cease to be so because of the “temporary 
reduction of the coparcenary' unit to a single individual The character of the 
property, viz., that it -was the joint property of a Hindu undivided family, remained 
the same. Applying the principle to the present case, after the death of Bhagirath 
the joint family property continued to retain its character in the hands of Dulichand 
as the widow of Bhagirath was still alive and continued to enjoy the right of mainten- 
ance out of the joint family properties. 

The question next arises whether Suresh Chandra, plaintiff No. 2, when he was 
adopted by Bhagirath's widow he became a coparcener of Dulichand in the Hindu 
joint family properties. The High G «urt has taken the view that Suresh Chandra 
became the son of plaintiff No. 1 with effect from 1958 and plaintiff No. 2 would not 
becom ; the ad ipted son of Bhagirath in view of the provisions of the Hindu Adoptions 
and' iMhntenance Act, 1956 (LXXVTII of 1956). It was argued on behalf 
of the appellant that the High C ->urt was in error in holding that the necessary conse- 
quence of a widnv ad >pting a son under the pr 1 visions of Act LXXVTII of 1956 
was that the ad >ptee w >uld be the adopted son of the widow and not of her deceased 
husband. In >ur view the argument put forward on behalf of the appellant is well- 
founded and must be accepted as correct. Section 5 (1) of Act LXXVTII of 1956 
states : 

“ (1) No adoption shall be made after the commencement of this Act by or 
to a Hindu except in accordance with the provisions contained in this chapter . . 5 * 

Section 6 deals with the requisites of a valid adoption and provides: 

“ No adoption shall be valid unless — - 

(0 ide person adopting has the capacity, and also the right, to take in adop- 
tion ; 

(if) the person giving in adoption has the capacity to do so ; 

(tit) the person adopted is capable of being taken in adoption ; and 

(j'r) the adoption, is made in compliance with the other conditions mentioned 
in this Chapter.” 

Sections 7 and 8 relate to the capacity of a male Hindu and a female Hindu to take 
in adoption. Under section 7 any male Hindu who is of sound mind and is not a 
minor has the capacity to take a son or a daughter in adoption. If he is married, 
he requires the consent of his wife in connection with the adoption. A person having 
more than one wife is required to have the consent of all his wives. Under section 8, 
any female Hindu, who is of sound mind and not a minor is stated to have capacity 
to take a son or a daughter in adoption. The language of this section show that 
all females except a wife have capacity to adopt a son or a daughter. Thus, an 
unmarried female or a divorce or a widow has the legal capacity to take a son or a 
daughter in adoption. Section 11 relates to “other conditions for a valid adoption” 
Clause (ri) of section 1 1 states : 

“ tyt) the child to be adopted must be actually given and taken in adoption 
by the parents or guardian concerned or under their authority with intent to 
transfer the child from the family of its birth to the family of its adoption :” 

Secdon 12 enacts : 

"An adopted child shall be deemed to be the child of his or her adoptive father 
or mother for all purposes with effect from the date of the adopuon and from such 
date all the des of the child in the family of his oqher birth shall be deemed to be 
severed and replaced by those created by .the adoption in the adoptive family ■ 
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Provided that — 

(a) * * * * * 

(b) * * * * * 

(c) the adopted child shall not divest any person of any estate -which vested 
in him or her before the adoption.” 

Section 14 provides : 

“ (1) Where a Hindu svho has a wife living adopts a child, she shall be 
deemed to be the adoptive mother. 

(2) Where an adoption has been made -with the consent of more than cne 
wife, the senior most in marriage among them shall be deemed to be the adop- 
tive mother and the others to' be step-mothers. 


(3) Where a widower or a bachelor adopts any child, any wife whrm he 
subsequently marries shall be deemed to be the step-mother of the adopted child. 

(4) Where a widow or an unmarried woman adopts a child, any husband 
whom she marries subsequently shall be deemed to be the step-father of the adop- 
ted child.” 

It is clear on a reading of the main part of section 12 and sub-section (n) of 
section 1 1 that the effect of adoption under the Act is that it beings abt ut severance 
of all ties of the child given in adoption in the family of his or her birth. The 
child altogether ceases to have any ties with the family of his birth. Correspondingly, 
these very ties are automatically replaced by those created by the adc prion in 
the adoptive family. The legal effect of giving the child in adoptic n must therefore 
be to transfer the child from the family of its birth to the family of its ad' prion. 
The result is, as mentioned in section 14 (1) namely -where a wife is living, adoption 
by the husband results in the adoption of the child by both these spouses; the child 
is not only the child of the adoptive father but also of the adoptive mother. In 
case of there being two wives, the child becomes the adoptive child of the senior- 
most wife in marriage, the junior -wife becoming the step-mother of the adopted 
child. Even when a widower or a bachelor adopts a child, and he gets married 
subsequent to the adoption, his wife becomes the step-mother of the adopted child. 
Wien a -widow or an unmarried woman adopts a child, any husband she marries 
subsequent to adoption becomes the step-father of the adopted child. The scheme 
of sections ir and 12, therefore, is that in the case of adoption by a widow the 
adopted child becomes absorbed in the adoptive family to which the wide w belonged. 
In other words the child adopted is tied with the relationship of sonship with the 
deceased husband of the widow. The other collateral relations of the husband 
would be connected with the child through that deceased husband of the widow. 
For instance, the husband’s brother would necessarily be the uncle of the adopted 
child. The daughter of the adoptive mother (and father) would necessarily be the 
sister of the adopted son, and in this way, the adopted son would become a member 
of the widow’s family, with the ties of relationship with the deceased husband of 
the widow as his adoptive father. It is true that section 14 of the Act does not 
expressly state that the child adopted by the widow becomes the adopted son of the 
husband of the widow. But it is a necessary implication of sections 21 and 14 of 
the Act that a son adopted by the widow becomes a son not only of the widow but 
also of the deceased husband. It is for this reason that we find in sub-section (4) 
of section 14 a provision that where a widow adopts a child and subscqucntly 
marries a husband, the husband becomes rite “stop-father” of the adrptod child. 
The true affect and interpret: r.ion of sections 1 1 and i2of Act No. LXXVIII c-f 1056 
therefore is that when either of the spouses adopts a child, all the tics of the child 
in the family of his or her birth become completely severed and these arc all replaced 
by those created by the adoption in the adaptive family. In other words the result 
of adoption by either spouse is that the adoptive child becomes the child of both 
the spouses. This view is borne out by the decision of the Bombay High Court in 
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CUMULATIVE INDEX OF REPORTS. 

PARTS 1—8 

Administration of Evacuee Propert Ordinance. (XXVII of 1949), section 38(1) and the 
Administration of Evacuee Property Act (XXXf of 1950), sections 2 (d) (i) and 40 
(1) — Scope — “Evacuee”, meaning of — Transferor becoming an evacuee after 
the transfer — Custodian decli ning to confirm the transfer — Transfer, i f has become 
ineffective 

All India Services Act fLXI of 1951), section 3 and rule 4 of the Indian Forest Service 
(Recruitment) Rules, 1956 framed thereunder and Indian Forest Sendee (Initial 
Recruitment) Regulations (V of 1966) — Constitution of India (1950), Articles 14 
and 16 — Nature of the power, conferred on the selection board — Whether 
quai-judicial or administrative — Difference between quasi-judicial and adminis- 
trative power— -One of the members of the selection board himself a candidate 
for selection — Effect of his presence in the Board in selecting others — Natural 
Justice — Aim of — Applicability of to administrative proceedings 
Andhra Pradesh (Andhra Area) Estates Communal Forest and Private Lands (Prohi- 
bition of Alienation) Act (1947) and Madras Estates (Abolition and Conversion 
i nto Ryotwari) Act (XXVI of 1948} — Effect — Later enactment, if repeals the earlier 
one— Section 2 (b) and section 4(1) and (3) — Forestland — Meaning of 
Andhra Pradesh Charitable and Hindu Religious Institutions and Endowments Act 
(XVH of 1966), sections 46 and 47 — Whether violative of Articles 14, 19(1) (/), 
25 and 26 of the Constitution of India 

Andhra Pradesh Co-operative Societies Act (VH of 1964), sections 16(5), 61 and 
62 — Industrial Disputes Act (XIV of 1947), section 10(1) (d) — Dispute between 
Co-operative Central Bank and their workmen _ relati ng to number of service 
conditions viz.. Salary and allowances etc — Jurisdiction of Registrar to decide 
under section 61 — Reference to rndustrialTribunal by the Government — Validity 
of 

Andhra Pradesh Co-operati% - e Societies Act (VTI of 1964), and Industrial Disputes 
Act (Xrv of 1947) — Service conditions subject matter of bye-laws — Bye-laws, 
whether law or have the force of law — Score of byc-Iaws— Competency of Indus- 
trial Tribunal to alter or ran', bye-law in granting relief ‘ 

Andhra Pradesh Forest Act (V of 1882) as amended by Act (XI of 1963), sections 43 
and 47— Scope — Forest offence — Confiscation of the vehicle made obligatory 
upon the Magistrate but no such restriction upon the power of the appellate 
Court — Power of the appellate Court to set aside the order of confiscation if in 
any way restricted — Code of Criminal Procedure (V of 1898), section 520 
Arbitration — Award tntelligble to the parties — Award professing to be made of and 
concerning all the matters referred for arbitration — Presumption— Award of three 
lumpsums in respect of 29 items of claims and counter-claim, if lawful 
Arbitration Act (X of 1940), sections 2 (c), 20, 3! (4) and 34 — Agreement containing 
arbitration clause — Suit by one of the parties, ignoring arbitration clause, otner 
party filing application under section 34 for stay of suit — Pending that suit — 
Application by other party under section 20 in a different Court — Maintain- 
ability of — Whether application under section 34 is an application in a reference 
within the meaning of section 31 (4) 

Arbitration Act (X of 1940), sections 14 and 30 andRegi stration Act, section 17(1) (fc) — 
Award as pri rate reference by parties affect i ng partition of immovable property ex- 
ceeding the value of Rs. 100 — Registration whether required 
Assam Sales Tax Act (XVII of 1947) — Extension to Shillong Administered Areas — 
Validity of 

Assam Sales Tax Act (XVH of 1947), section 30 — ‘‘Otherwise directed "meaning of — 
Appellate authority has no power to permit assessee to furnish security in lieu of 
cash amount of Tax 

Banking Companies (Acquisition and Transfer of Undertakings) Act (XXII of 1969) 
— If invalid as infringing Article 19 (!)(/), 19 (t)(g), 14, 31 (2) or 301 of the Consti- 
tution of India 

Banking Companies (Acquisition and Transfer of Undertakings) Act (XXII of 1969) 
— Legislative competence of Parliament to enact the Act 
Banking Companies (Acquisition and Transfer of Undertakings) Ordinance (XIII of 
1969) — Validity . . . . ~ 

Bengal Wakf Act {Kill of 1934), section 70 (1) and (4) — Scope of — Notice to Com- 
missi oner, if necessary even where the Commissioner is a party to the suit — Appli- 
cation for declaring a decree void — Limitation for— Computation — Notice — 
What amounts to 

Bequest — Fund to be utilised in equal moieties for two purposes — Failure of one pur- 
pose if will result in a moiety of the amount devised falling info the residue 
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Bihar and Orissa Excise Act, 1915 (Bihar and Orissa Act II of 1915), sections 28 (a) (3) 
and 28 (a)(ii) and Rule 147 — Interpretation — Rule mainly dealing with the foreign 
Iiquorimported under bond — Licensee to pay the difference of duty in case of revi- 
sion of the rate of duty — Provision, if applies to all imported foreign liquor 

Bihar Land Reforms Act (XXX of lP^O 1 !, sections 2, 3, 4, 6 and 14 — Scope — Estate 
subject to mortgage vesting in the State — No suit to lie in any civil Court for 
the recovery of any money due from the proprietor (of the Estate) or tenure 
holder — Mortgage decree, i f has become unexecutable 

Bombay Land Revenue Code (V of 1879), sections 65 and 21 1 — Interpretation — Order 
of the Collector — Revisional powers— Exercise of — No stipulation of time — 
Commissioner to exercise his powers within reasonable time 

Bombay Municipal Corporation Act (III of 1888), sections 146, 147, 154, 155 and 156 — 
Interpretation — Property tax — Levy of — Lease of the land — Lessee building upon 
the land— Composite assessment of tax upon the land and building taken toge- 
ther — Primary liability' on the lessor of the land if warranted under section 
146 (2) (a) 

Bombay Principal Boroughs Act (XVIII of 1925), section73 — Gujarat Municipalities 
Act (XXXIV of 1964), section 99 and Gujarat Imposition of Taxes by Munici- 
palities (Validation) Act (IT of 1964), section 3 — Validationof assessments made 
by Municipalities on the capital value of lands and buildings — Scope and effect 
— Power of Municipality to levy a tax on lands and buildings 

Bombay Public Trusts Act (XXIX of 1950), section 2 (18) — Scope — “Trustee”— 
Definition of — The manager of the Sansthan(idol),iffalIs within the definition of 
“trustee” 

Bombay Rents, Hotel and Lodging House Rates Control Act (LVI1 of 1947), section 
49 and rule 5 — Presidency Small Cause Courts Act (XV of 1882), section 53 — 
Ahmedabad City Courts Act, 1961 — Whether rule 5 ultra vires the State Govern- 
ment — Jurisdiction of Court of Small Causes, Ahmedabad to issue distress 
warrants pending application for determination of standard rent under section 1 1 
— Whether municipal taxes and electricity charges constitute rent recoverable by 
issue of distress warrant 

Bombay Tenancy and Agricultural Lands (Vidarbha Region) Act, (XCEX of 1958), 
sections 2 (12) and 2 (22) — Scope — “ To cultivate personally',” meaning of— Idol, 
ifiscapableofcultivatingtheland personally .. 

Calcutta High Court Rules — Two suits, one of which is a partition suit, referred to the 
sole arbitration after Presiding Judge, extra curst/m curia: — Presiding Judge 
passing a preliminary decree — Whether such on order is an order of an arbitrator 
or decree by a Court— Registrar on the original side whether can be restrained from 
keeping the Judgment on the record of the suit. . 

Calicut City Municipal Act (XXX of 1961), Proviso to section 126 (1) — Interpretation 
— Levy of tax on timber on entry' — No tax on timber brought into the city in the 
course of transit to any place outside the city and directly removed out of the city 
by rail, road or water — Proviso, if exempts from taxation timber brought into the 
city in the course of transit even when not directly removed out of the city by rail, 
road or water 

Cantonment Act (II of 1924), sections 185 (1) and 187 (1) — Relative scope and appli- 
cability .. - 

Central Excises and Salt Act (I of 1944), sections 2 and 3 and Central Excise Rules 
(1944), rules 8 and 9— Notifications dated 31st July, 1959 and 30th April, 1960 — 
Exemption from excise duty — Grant of 

Central Excise Rules (1944), rule 40 — Mixture of duty paid tobacco with non-duty paid 
tobacco — Impossibility of separation of the same — Power of Collector to confis- 
cate the entire mixture — Procedure to be adopted 

Civil Procedure Code (V of 1908), Order 20, rules 1 to 8 and Order 49, rule 3 — Scope 
— Chartered High Court not obliged to record a Judgment strictly according to 
Order 20, rules 4 and 5— Order 49, rule 3 how far applies to the trial of suits by 
Chartered High Courts — Judicial determination to be supported by' reasons duly 
recorded 

Civil Procedure Code (V of 1908), Order 20, rule 14 — Decree in Pre-emption Suit — Tm- 
poscsobligationson both sides —Appellate Court, whileconfirming decree for Pre- 
emption directing plaintiff to deposit certain sum on or before a specified date — 
Defendants obtaining stay of execution of decree in second appeal — Plaintiff dc- 
positingthe amount aftcrthecxpiiyofthetime fixed by appellate Court — Dismissal 
of second appeal — Effect of stay orders — Whether enlarges time for payment — 
Decreein second appeal, whether givesfresh starting point to plaintiff 

Civil Procedure Code (V of 190S), Order 21, rule 2. . 

Civil Procedure Code (V of 1908), Order 34 — Mortgage decree — Mortgagor deposit- 
ing moreinto Court without specifying of that it is towards principal — Mortgagee 
not informed about nature of deposit — Norma! rule is that the amount should first 
be applied towards interest and costs — Mortgagor to plead and prove agreement 
to the contrary 
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Court ordering that a question may properly P 

Whether amounts to case decided , e ]7 _Amendmcnt of 

CivilProcedure Code (V of 1908), section a i n tiffinth’enamein which the busi- 
pleading — Granting of— Su i t instituted y p ib plaintiff as the proprietor 
ness was carried on— Amendment of plaint to desen oe pia 
Whether can be granted — Limitation . • * 

Companies Act (Central Act I of 1956), s ^'°” ,- editor < s petition for winding up 
Companies Act (I of 1956), sections 391 an “ ment with J (a stranger)— Scheme 
pending — Management entering int ° ..- framed on that basis and submilted 

for pavment of secured and unsecured . petitions for winding up b> 

to the High Court-Sanctioned under section 391 JeUttons unworkable _ Povvers 

the company and some creditors— Ground, seneme 

of Court 

Companies Act (I of 1956), section 617 * \ under tbe Companies Act- 

Companies — Commercial Cotporation n n^^^^ ment _p res j dent Q f x nd ia and 
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Constitution of India (1950), Article 14 of p ^ jon territories other thanDdhi, Con- 
servation of seats to sons and » d ; ss ; ons abr oad and cultural, Colom 

tral Government servants posted ‘ ^Sion if satisfiesthe test of reasonableness. . 
Plan and Thailand scholars— Classification n __KedsonableClassificatiqn 
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Constitution of India (1950), Article 16 °P! ’ l eta tion— Entrustmcnt of power 
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to an administrative agency to ^ r n '° r d ” t °i right Article 19 (l)-Law, if « 

trolled discretion— Prohibition . ° .. •* 

facie violates Article 19 (1) Bur , g /„) 19 (6) (ii) and 31 (2)— Scope 

Constitution of India (1950), Articles 19 ( ) 3 1 (2>- Whether mutually 

-Inter-relation between Article 19 (D U) ana ™ ]sQTy ncquis.non-If liable 
exclusive -Validity of ^!lsc 0 Jc of Article 19 (6) (ii) as amended m 1951 
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Constitution oflndia(1950), Article 136 — Appeal by Special Leave — Concurrent find 
mg of Court below — Onus on appellant to show that the finding is erroneous . . 
Constitution of India (1950), Article 136 — Appeal by Special Leave — Plea raising 
mixed questions oflaw and facts not raised below, cannot be permitted for first 
time 

Constitution of India (1950), Article 136 and Industrial Disputes Act (XIV of 1947)— 
Appeal by Special Leave — Industrial Tribunal relying upon newspaper reports 
' — Conclusion based upon several other circumstances also — Interference with 
the finding of the Tribunal not justified 

Constitution of India (1950), Article 173— Scope — Requirement as to subscription 
to an oath or affirmation in the prescribed form — Substantial compliance with — 
Sufficiency 

Constitution of India (1950), Article 226 — State action impairing rights both of share- 
holder and company — Locus standi of shareholder to file writ petition challenging 
the State action 

Constitution of India (1950), Article 226 — Scope — Relief under — Discretionary — 
Petitioner to exhaust the remedies provided by law with utmost expedition — 
Delay — Unsatisfactory explanation— Effect 
Constitution of India (1950), Article 226 — Writ of mandamus — When can lie — Com- 
pany non-statutory body incorporated under Companies Act — Whether writ of 
mandamus lies against the company — Agreement between company and its work- 
men — Court holding writ of mandamus against company not maintainable but 
declaring agreement to be illegal and void — Validity of— No relief by way of de- 
claration as to invalidity of agreement can be granted 
Constitution of India (1950), Article 226 — Writ Jurisdiction — Search and seizure under 
Income-tax Act — Scope of power of High Court 
Constitution of India (1950), Article 246, Schedule VII, List I, Entry 3, List II, Entry 
18 and List III, Entries 6, 7 and 13 and West Bengal Premises Tenancy Act (XII 
of 1956) — Cantonment area — Extension of State Act to cantonment area by State 
Government — Whether ultra vires — Power of Parliament to legislate in respect 
of house accommodation in cantonment area — Whether limited to military pur- 
poses alone — Extension of power of Parliament to regulate the relationship bet-' 
ween landlord and tenant- — Scope of . . 

Constitution of India (1950), Article 286(1) ( a ), Explanation — Madras General Sales 
Tax Act (IX of 1939), section 22 (a) (i) Explanation — Scope — When attracted . . 
Constitution of India (1950), Article 311 (2)— Scope — Tenure post in the Government 
of India — Appointment to — Reversion to the Assam State before the expiry' of 
the tenure to post carrying smaller salary, if amounts to reduction in rank and 
involves a stigma 

Constitution of India (1950), Article 311 (2) — Tentative determination as to the parti- 
cular punishment before issuanceof the second, show cause noticeandbeforehear- 
ing explanation — Validity of . . . . ‘ • • 

Constitution of India (1950), Article 3"2 and Entry 33 of List III — Scope — Pre-Consti- 
tion Act Bihar Sugar Factories Control Act, 1937, if stands altered by sub-rule 
(3) of rule 3 of Sugarcane (Control) Order, 1955 
Constitution of India (1950), Schedule 7, List I, Entries 43, 44 and 45, List II, Entry 26 
and List 111, Entry 42 — Scope of Entries 43, 44 and of the word “ Banking ” in 
Entry 45 of List I — Meaning of the word “ Property’ ” in Entry 42 of List III . . 
Constitution of Statutes — Rules as to 

Contempt of Court— Authority (arbitrator) holdinginquiryin good faith even after the 
receipt of the notice of institution of the civil suit— Parallel inquiry — Authority 
(arbitrator) if guilty of Contempt of Court — Arbitration Act (X of 1940), sections 
34 and 35 

Contract Act (IX of 1872),scction 2 (d ) — Stranger to contract — When can sue 
J- & K Constitution, section 51 ( a ) and J & K. Representation of the People Act (IV 
of 1957), section (2) 47(a) — Scope requirement of making and subscribing an 
oath — Filing of signed oath forms, if amounts to subscribing the oath or affir- 
mation before the Returning cfficcr .. _ ..." 

Criminal Law — tissue estoppel — Rule of — Application — Prevention of rclitigalion of 
the issue determined in a criminal trial between the State and the accused— A 
conclusion inconsistent with the conclusion at the earlier trial prohibited Rejec- 
tion of evidence to sustain an order for binding over the respondents to keep 
peace, if precludes asubsequent trial — Criminal Procedure Code (VoflSJa), 
section 403 

Criminal Procedure Code (V of 1S98), section 4SS — “ Child ” — Meaning of — A major 
child unable to maintain itself if comes within the purview of the section 
Criminal Procedure Code (V or 1S9S), section 503— Issue of commission to examine 
witness — No indication that witness is willing to be examined on commission — 
Address not given — Application not bona fide — Party and not entitled to issue of 
commission 
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Inclusion of share incomes of wife and minor children— Duty of the Income-tax 
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Interpretation of Statutes — Comemporanea expositio — Meaning of the enactment 
obscure — Construction put upon it by authorities for a long time — Court, if may 
resort to contemporary construction 

Interpretation of Statues — Doctrine of incidental or ancillery power — Scope of 
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KeralaBuildings (Lease and Rent Control) Act (II of 1965), sections 1 1 (4) (i) and 34 (1), 
and Kerala Building (Lease and Rent Control) Act, 1959 (XVI of 1959), section 1 1 
(4}(i) — Interpretation — Eviction on the ground of sub-letting — Proceedings insti- 
tuted under the repealed Act to be continued under the new Act — Section 1 1 (4) (i) 
ofthenewAct,ifcorrespondsto section 11 (4) (i) of the repealed Act 
Kerala Buildings (Lease and Rent Control) Act (II of 1965;, section 20 — Revisional 
powersof theDistrict Judge — Court empowered to callforand examine the records 
to find out legality etc. of the order — Court ifcould consider whether finding on evi- 
dence was proper — Code of Civil Procedure (V of 190S), section 115 
Labour Law — Closure of part of business of the company — Closure genuine and real 
to effect economy and secure quality — Discharge of workmen on payment of 
retrenchment compensation — Tribunal, if could ask the company to reinstate 
the workmen 

Labour Law — Closure of business of the company genuine and real — Stoppage of 
part of a business (closure of 8 depots by the Company), ifcould beinterferred with 
by an Industrial Tribunal — Closure entirely in the discretion of the company . . 
Labour Law — Individual dispute — Espousal by an outside union before the date of 
reference — Representative character — Claim of 25 per cent, of the Workmen of 
the establishment ifcould give the union a representative character 
Limitation Act (XXXVI of 1963), section 137 and third division of the Schedule — 
Interpretation — Ejusd’.m gtna-is — Meaning of the word “ other ” — Other articles in 
in the third division has reference to applications under Civil Procedure Code with 
the exception of applications under the Arbitration Act and also under the Cri- 
minal Procedure Code— -Applications to be to Courts to be governed by the 
Articles in the third division and not to Industrial Tribunal or Labour Court . . 
Madhya Pradesh General Sales Tax Act III of 1959), section 2 (d) and section 7 — 
‘Registered dealer’, a firm of building contractors — Purchase of Building materials 
— Liability to Purchase Tax 

Madhya Pradesh General Sales Tax Act (II of 1959), section 18 (5) and rule 33 of the 
Rules, 1959— Terms of Rules 33 not mandatory — Notice, not giving a clear period 
of 1 5 days to show cause— ^No suggestion of prejudice on account of insufficiency 
of time — Notice not invalid 

Madhya Pradesh Government Servants (Temporary' and Quasi-Permanent Service) 
Rules (1960) Rule 12 and Constitution of India ( 1950), Articles 14,16.311 and 320 
(3)(c) — Temporary Government servant (Civil Judge) — Termination of services 
— Validity of — Whether violative of Articles 14 and 16 of Constitutionofindia — 
Order passed without consulting State Public Service Commission under Article 
320 (3) (c) — Effect of — Order not by way of punishment — Article 3 1 1 not attracted 
Madhya Pradesh Money Lenders Act (XIII of 1934), section 9 — Prohibits awarding 
interest exceeding the principal of loan 


Madhya Pradesh Municipal Corporation Act (XXIII of 1956), section 430(3)- — Scope 
—Cancellation of the confirmation of the bye-laws made byMunicipal Committee 
for inspection and regulation of slaughter— House if infringe fundamental right 
under Article 19 (I) (g) of the Constitution 


Madras General Sales Tax Act (I of 1959) and Central Sales Tax Act (LXX1V of 1956) 
section 5 (2) — Sea Customs Act (1S7S), section 3-A — Customs “frontier” In sec- 
tion 5 (2) of Central Act cannot be construed to mean “customs barriers” Must 

be construe in accordance with notification issued undersection 3-A of the Act 
read with the proclamation of the President of India, dated 22nd March, 1956 

Madras General Sales Tax Act (I of 1959) — Constitution of India (1950), Articles 14 
and 301 — Imposition ol tax on sale of ‘cane jaggery’ while exempting that on 
•palm jaggery’ — If discriminatory and violative of equality clause of the Consti- 
tution — Freedom of trade and commerce if imploded by the levy— Lceiriativc 
power of has been colourably exercised in imposing the levy 


Madras Urban Land Tax Act (XII ofl965),section 6 and Constitution of India <'1950) 
Articles 14 and 19 (!) (/), Schedule VII, List I, Entry 86 and Schedule VII, List 
II, Entry 49— Validity of the Act — Whether ultra vires of Articles 14 and 19 (1) 
Constitution of rndia— Act whether falls under Schedule MI, List I. Entry S6 or 
Schedule VII, List II, Entry 49— Legislative entries to be given liberal interpreta- 
tion— No overlapping— Retrospective operation of lams— Whether unreasonable 


Maharashtra Municipalities Act. 1965 (XL of 1965), section 7— Scope— Election 
petition — Reception of evidence of two witnesses called as Court witnesses if 
vitiates the whole trial— Order 16, rule I4,CiviiProcedureCode.. 


77 

285 

365 

288 

51S 

518 

465 

465 

455 

1 

68 

68 

257 

27 

229 

31 

163 

265 

245 
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In support of his contention that the present suit is not maintainable, the appel- 
lant relies on the following observations of Hegde, J.— 

« When the Commissioner sets aside the order passed by the Di strict Magistrate 
• n Quit for electing a tenant, the order of the Comis- 

granting pcmus . j die permission granted by the District Magistrate 

s.oner preva.k If h d ^ by thc p.amtiffwithout 

awaiting his dccision^must be treated as one filed without any valid pemusston 
by the District Magistrate.' 1 

Having regard ,0 3 

t"s^tf™he “c^Sonep 3 inkr section 3 ( 3 ). , But the ordefunder 
sion v as i evoke : y State Government under section 7-F during 

section 3 ( 3 ) ^ e J stion 5s what is the effect of this order under sec- 

tlie pendency of the spit. that the ordcr of the Commissioner under 

ti°n 7 - F - , I > ov> ’ u;*’? tn 3 i 4 0 rder passed by the State Government under section 
section 3 (3) isju acting under section 7-F sets aside the order of the 

■ ■ „ r rfvernkin!? the permission, the ordcr under section 3 (1) granting permis- 
S™ S revived The result is that there is an effective permission to institute the 
suit under section 3 (1) and the suit is validly instituted. 

Tt1 n hnpvan Das's case', the suit was validly instituted after obtaining permission 
In tsnagoan u > 5 , crrt : nn Q fo) The State ijovernment could not 

from The Con^ss^ioiwr ^ any 0 ?der under section 7-F. In the present case 
render si instituted after obtaining permission from the Rent Control and 

the suit : (I ). The effect of the order of thc Commissioner 

voS die permhsion was that the suit became incompetent. The State Govern- 
-revoh g F section 7-F had power to revise and set aside the Commissioner s 
“dcr andfestme gmnted under section 3 (0 so as ,0 mate the s„,« 

competent. , 

TIl _, order of thc State Government after stating that in thc interest of justice the 
. T “ C u -waitable to the landlord for his use, set aside thc Commissioner s 
house shou ‘ . » -pj ie rcsu p- %vas that the order of thc Rent Control and 

order under section 3 ( 3 )* „ _ „ r,\ .tnnrl restored. The further direction 


order unde. : section j ^oTr^mdT ^te further direction 
Sic°o n rSi e at?hc landlord “ is advised to file a suit for eviction from the house m 


JCUUU O — - 

• j ti.nt tho lancu ora is advised to file a suit for eviction from the house m 

m thc order < DOS ; te par ty in a civil Court under section 3 of thc Act, which 

dispute a S a ' n ^. t ! 1 o C "PP°^ 0 J hs 'f tcr the date of the order” really means that the 

tolord had a Sid permission to institute the suit. The su.t was thererorc ma.nta.n- 
able. 

• In thc result, thc appeal is dismissed. There will no ordcr as to costs. 

Appeal dismissed. 

\.K. 


s c J — 69 


1. C.A. No. 1617 of 196S decided on 9-9 : 196S. 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — G.K. Mitter and K.S. Hegde, JJ. 

Virji Ram Sutaria . . Appellant * 

v. 

Nathalal Premji Bhanvadia and others . . Respondents. 

Constitution of India (1950) Article 173 — Scope — Requirement as to subscription to an oath 

or affirmation in the prescribed form — Substantial compliance with — Sufficiency. 

The essential requirement of Article 1 73 (a) of the Constitution as far as 
material for the present case, is that in order to be qualified to be chosen to fill 
a seat in the Legislature of a State a person ( i ) must be a citizen of India and 
(ii) must makeandsubscribe before a person duly authorised an oath or affirmation 
according to the form set out for the purpose in the Third Schedule. 

The real purpose of the oath is that the person concerned must give an 
undertaking to bear true faith and allegiance to the Constitution and uphold the 
sovereignty and integrity of India. 

Non-compliance with the provisions of a statute or Constitution will not neces- 
sarily render a proceeding invalid if by considering its nature, its design and the 
consequences which follow from its non-observance one is not led to .the conclusion 
that the Legislature or the Constitution-makers intended that there should be no 
departure from the strict words used. 

In the present case, the essential requirement of Article 1 73 read with Form 
VTI-A was that the person taking the oath or making the affirmation would bear 
true faith and allegiance to the Constitution and uphold the sovereignty and 
integrity of India. The words which precede this portion are merely descrip- 
tive of the person and of his nomination as a candidate. It is reasonable to think 
that a mere mis-print in the form of the oath or a mere inaccuracy in rendering 
the expression “ Legislative Assembly ” in Gujarati would not be fatal to the elec- 
tion of candidate to Legislative Assembly, if otherwise valid. 

Appeal under section 116-A of the Representation of the People Act, 1951 from the 
Judgment and Order dated the 17th and 18th January, 1968 of the Gujarat High 
Court in Election Petition No. 2 of 1967. 

Mrs. Shyamla Pappu, M.K. Remamurlhi and Vineel 'Kumar, Advocates for Appellant. 

Bishan Narain, Senior Advocate (D.N. Misra, Advocate for Messrs. j.B. 
Dadachanji and Co., with him) for Respondent No. 1. 

The Judgment of the Court was delivered by 

Mitter, J. — The only question raised in this appeal from a judgment and order 
of the High Court of Gujarat dismissing an election petition is, whether the returned 
candidate was not qualified to be chosen to fill a seat of the State Legislative 
Assembly inasmuch as he did not subscribe to an oath or affirmation according to 
the form set out for the purpose in theThird Schedule to the Constitution as prescribed 
under Article 173 thereof. 

The relevant facts may be stated as follows : The notification of the Governor 
of Gujarat under section 15 (2) of the Representation of the People Act of 1951 for 
the purpose of election to the Gujarat State Legislative Assembly was issued on 13th 
January, 1967. Nomination papers were filed by several persons including the 
Tcturned candidate and the scrutiny thereof was made on 21st January, 1967. The 
poll took place on 1 8th February, igfiyand the result declared on 27th February') *9^7 
showing the returned candidate winning comfortably by a margin exceeding 3,800 
votes over his nearest rival. One of the grounds taken in the election petition was 
that immediately after the scrutiny of the nomination papers, the third respondent to 


* C.A. No. 1 ISO of 1968. 


4th November, 1968. 
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the election petition has filed a written objection before the Returning Officer con- 
tending that the returned candidate had not taken oath properly and on the same 
ground he along with respondents 2 and 4 were not qualified to be chosen and their 
nomination papers should be rejected. This contention was turned down by the 
Returning Officer and was also negatived by learned Judge who heard the election 
petition and in this appeal the unsuccessful petitioner has only pressed this ground. 

The relevant portion of Article 173 of the Constitution reads as follows : — 

" A person shall not be qualified to be chosen to fill a seat in the Legislature of a 
State unless he 

(u) is a citizen of India, and makes and subscribes before some person 
authorised in that behalf by the Election Commission an oath or affirmation 
according to the form set out for the purpose in the Third Schedule ; 

(b) and (r) * * * •*” 

The Third Schedule contains various forms of bath or affirmation. Form VII-Aj- 
the relevant form for the present purpose is, as follows : 

tc Form of oath or affirmation to be made by a candidate for election to the 
Legislature of State : — 

“ I, AJ 3 ., haring been nominated as a candidate to fill a seat in the Legislative 

swear in the name of God 

Assembly (or Legislative Council), do that I -will 

solemnly affirm 

bear true faith and allegiance to the Constitution of India as by lair established 
and that I will uphold the sovereignty and integrity of India.” 

The returned candidate had filed three nomination papers with three different 
proposers on 20th January, 1967. Each of the three nomination papers clearly- 
mentioned that he was a candidate for election to fill a seat in the Vidhan Sabha for 
the Gujarat State, i.e.. Legislative Assembly of the State. The nomination paper of 
the returned candidate contained a form of oath or affirmation which was both in 
Gujarati as well as in English. The English form followed word for word Form 
No. VII as set out in the Third Schedule, to the Constitution and the Gujarati form 
purported to set out the Gujarati translation of the form of oath or affirmation. 
The relevant difference for the purpose of this appeal between the tivo forms lay- 
in this that the words “ Legislative Assemble ” in the form in English wore translated 
in Gujarati form as "Rajya Sabha” and the appellant’s contention before the High 
Court and before us rested solely on the use of this word which according to learned 
Counsel wont to show that the oath that was taken was for the purposes of filling 
a seat not in the Legislative Assembly of the State but in the Legislative Council of the 
State. At the hearing of the petition before the High Court the returned candidate 
gave erider.ee to the effect that he had taken the oath not according to the words in 
the Gujarati form but according to the translation of the words in the English form 
rendered by the Returning Officer. The Returning Officer was merely called to 
produce some documents but he was not put on oath nor was he asked any question 
to corroborate the testimony of the returned candidate. Ihe High Court did not 
accept this testimony and we sec no reason to come to any different conclusion. 

"We must therefore proceed on the basis that the returned candidate took die 
oath according to the -words of the Gujarati form. It was argued before us that ‘Rajya 
Sabha ’ means the Legislative Council of the State and not the Legislative Asscmbly 
of the State and consequently the oath taken did not fulfil the requirements of 
Article 173 (c) of the Constitution. _Wc were not referred to any official translation 
of the expression “ Legislative Assembly ” in Gujarati. The word “ sabha ” means 
a gathering or a meeting or an assembly of persons for a definite purpose. Giving 
the word “ sabha ” the said meaning in the expression ‘ Rajya Sabha ’ it would not 
be possible to hold that the oath was not in compliance with the form prescribed in 
Article 173 (c) of the Constitution. No doubt by common parlance in many of 
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the States in Northern India the expression ‘ Rajya Sabha 5 has come to mean the 
Legislative Council of a State while the State Legislative Assembly is generally kncnvn 
as Rajya Vidhan Sabha. But in the absence of any authoritative translation of the 
-expression “ State Legislative Assembly ” in Gujarati we cannot guide ourselves by 
the popular rendering of the expression. In this connection it is necessary to men- 
tion that in the State of Gujarat there is no Legislative Council of the State. The 
Legislature consists of one house only, namely, the State Legislative Assembly. There 
could therefore be no misapprehension either in the person taking the oath or in the 
Returning Officer when he -was accepting the nomination paper with the oath in 
•Gujarati form that the candidate who afterwards won the election was being nomi- 
nated as a candidate to fill a seat in the Legislative Council of the State and not in the 
Legislative Assembly. 

The High Court held that there was substantial compliance with the requirements 
-of Article 173 (a) of the Constitution in the circumstances surrounding the making 
and the subscribing of the oath even if the compliance was not literal. We are in full 
agreement with that view. The essential requirement of Article r 73 (a) of the Consti- 
tution for our present purpose is that in order to be qualified to be chosen to fill a 
seat in the Legislature of a State, a person (i) must be a citizen of India and (it) must 
make and subscribe before a person duly authorised an oath or affirmation accord- 
ing to the form set out for the purpose in the Third Schedule. Form VII-A contains 
the following essential requirements : 

(1) The person taking the oath or making the affirmation must have been 
nominated as a candidate to fill a seat in the Legislative Assembly or Legislative 
■Council ; 

(2) that he wall bear true faith and allegiance to the Constitution of India 
as by law established ; and 

(3) that he will uphold the sovereignty and integrity of India. 

'The vital requirements, therefore, are (a) the securing of a nomination, and (b) decla- 
ration of bearing true faith and allegiance to the Constitution and pronrse to 
uphold the sovereignty and integrity of India. The securing of a nomination precedes 
-the making of a declaration. The real prurpose of the oath is that the person con- 
cerned must give an undertaking to bear true faith and allegiance to the Constitution 
-and uphold the sovereignty and integrity of India. This is brought out by. the 
Statement of objects and reasons to the Bill No. 1 of 19P3 seeking to amend Articles 
1 g, 84 and 173 of the Constitution. The statement of objects and reasons notes the 
recommendation of the Committee on National Integration and Regionalism and 
its view ‘‘that every candidate for the membership of a State Legislature or Parliament 
and every aspirant to, and incumbent of, public office should pledge lumself to 
uphold the Constitution and to preserve the integrity and sovereignty of the Union 
and that forms of oath in the Third Schedule to the Constitution should be suitably 
amended for the purpose The Bill proposed to give effect to the recommendation 
by amending clauses (2), (3) and (4) of Article 19 as also Articles 84 and 173 and the 
forms of oath in the Third Schedule. The words in the form of oath in FormVlI-A, 

“ I will uphold the sovereignty and integrity of India ” 

were inserted by the Constitution (Fifteenth Amendment) Act, 1963 givingeffect to 
the view of the said Committee. 

As the essential requirements of the oath given in the form in the Tiiird Schedule 
■were not deviated from in the Gujarati form used in tills case, we cannot hold that 
the oath subscribed in this case was not in compliance with Article 173 merely 
because of the popular meaning of the expression * Rajya Sabha ’. 

The real question is, whether the deviation, if any, from the form of oath, in 
English as contained in the Third Schedule is so vital as to lead to the conclusion 
- that no proper oath was taken by the returned candidate. There haic been many 
instances where this Court lias held that a substantial compliance with the statute 
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or with the rules form ed thereunder is enough even if there be no literal compliance 
and in our view, there is no reason to adopt a different line of reasoning in the con- 
struction and interpretation of the Constitution. In all such cases, one must con- 
sider the real purpose of the provision whether statutory or constitutional, to find 
out whether notwithstanding the apparently mandatory form of the words used any* 
deviation therefrom was to be struck down. 

One of the questions which came up for consideration in Kcmarcja (Nader v„ 
Kvrjjn Thenar' 1 , was whether the election petition ought to have been rejected merely 
because the deposit provided for under section 1x7 of the Representation of the 
People Act was made in favour of the Election Commission and not in favour of the 
Secretary to the Elecdon Commission as provided for in the said section. Turning 
down the argument advanced for rejecting the election petition it was observed : 

“What is of the essence of the provision contained in section 1 1 7 is that the peti- 
tioner should furnish security for the costs of the petition, and should enclose along 
with the petition a Government Treasury receipt showing that a deposit of one 
thousand rupees has been made by him either in a Government Treasury or in the 
Reserve Eank of India, is at the disposal of the Election Commission to be utilised 
by it in the manner authorised by law ” 

In Mnrcrhc Rcdrjy Shy cm Rear. Kumar v. RccpSm.gh. Rethore i , one of the points urged 
against the petitioner was that there was non-compliance with the provisions of 
section 81 (3; of the Representation of the People Act because the copy of the elec- 
tion petition served on the appellant was not a true copy of the original filed before 
the Election Commission. Rejecting the said contention it was said : 

" the word cc copy” insub-section (3) of section 81 does not mean an 

absolutely exact copy, but means that the copy* shall be so true that nobody can 
by any possibility misunderstand it.” 

To the similar effect is the judgment in Ch, Sahbarco v. Member, Election Tribunal^ 
Hyderabad 1 . 

In State of If.P. v. Mcr.badkcn. Lai Snvastcnc *, one of the contentions urged on 
behalf of the respondent who was reduced in rank after departmental enquiry, was 
that the order of the Government was invalid fornon-compliance with the provisions 
of Article 320 (3} (<r) of the Constitution which read literally made it obligatory for 
the Government of India cjr a Government of a State to consult the Union Public 
Service Commission or the Sate Public Service Commission on all disciplinary 
matters affecting a person in service of the State. In turning down the above it was 
observed by this Court : 

the use of the word ” shall ” in statute, though generally taken in a 

mandatory sense, does not necessarily mean that in every case it shall have that 
effect, that is to say, that unless the words of the statute arc punctiliously- 
followed, the proceeding, or the outcome of the proceeding, would be inviid.” 

In State cf Panjab v. Sctyc Pci Dang end Slate of Panjab v. Dr. Balder Petr.ash end ethers 5 , 
one of the points canvassed before this Court was, whether the certificate by the 
Deputy Speaker on a Money Bill was suEcient compliance with Article 190 (4) of 
the Constitution which provides that : 

There shall be endorsed on every Money Bill when it is transmitted to the 
Legislative Council under Article 198, and when it is presented to the Governor 
for assent under Article 200, the certificate of the Speaker of the Legislative 
Assembly signed by Em that it is a Money Bill.” 

It was contended that the provisions of the above clause were mandatory and only* 
the Speaker of the Legislative Assembly could sign the Money Bill. It was pointed 

1. (1959) S.CR. 553 : (1955) S.CJ. €50 : 3. (196g 6 S.CR. 213. 

(1955) 2 As-WTR. (SC.) 52 : (195S) 2 MU. 4. (1955) S.C.R. 533 : (1958) S.CJ. 150 r 

(S.C; 52. (IS5S) MXJ. (Cti.) 55. 

2. (1964) 3 S.CR. 573 : (1965) I S.CJ. 153. 5. (19£9) 2 S.CJ.4Q9 : A.LR. 1969 S.C 903- 
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out by this Court that the Speaker was not present when the Bills were passed and 
under Article 180 (a) the Deputy Speaker could act as the Speaker when the latter 
was absent. This Court proceeded to examine the several . tests to determine when 
the provisions of a statute might be treated as mandatory and when not, and emphasis 
was laid on one of the distinctions, namely, in cases where strict compliance was 
necessary to be a condition precedent to the validity of the act itself, the neglect to 
perform it as indicated was fatal. 

The above cases are sufficient to show that non-compliance with the provisions 
of a statute or Constitution will not necessarily render a proceeding invalid if by 
•considering its nature, its design and the consequences which follow from its non- 
observance one is not led to the conclusion that the Legislature or the Constitution- 
makers intended that there should be no departure from the strict words used. 

In this case, as we have already noted, the essential requirement of Article 1 73 
read with Form VII-A was that the person taking the oath or making the affirmation 
-would bear true faith and allegiance to the Constitution and uphold the sovereignty 
and integrity of India.The -words which precede this portion are merely descriptive 
of the person and of his nomination as a candidate. It is reasonable to think that a 
mere mis-print in the form of the oath or a mere inaccuracy in rendering the expres- 
sion “ Legislative Assembly 35 in Gujarati -would not be fatal to the election of candi- 
date, if otherwise valid. 

In the result, the appeal fails and is dismissed with costs. 

V.K. • Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — K.S. Hegde and A.N. Ray, JJ. 

Baidyanath Panjira . . Appellant* 

* 

; »• 

Sita Ram Mah*o and others - . . Respondents. 

Representation of the People Act ( •KLIII of 1950), section 23 (3) — -Amendment of the electoral 

roll after the last date for making the nomination was over — Validity. 

Representation of the People Act {XLIII of 1951), section 62 (1) — Scope. 

Section 23 (3) of the Representation of the People Act, 1950 gives a mandate 
to the electoral registration officers not to amend, transpose or delete any entry 
in the electoral roll of a constituency after the last date for making nominations 
for election in that constituency and before the completion of that election. . The 
legislative mandate like the one embodied in section 23 (3) must be considered 
as mandatory not merely because of the language employed in that sub-section 
but also in view of the purpose behind the provision in question. 

There is no conflict between sub-section (2) of section 23 and sub-section (2) 
of section 27. A fair reading of the various clauses in section 27 (2) will make it 
clear that the entries in an electoral roll of a constituency, as they stood on the 
last date for making the nominations for an election in that constituency 
should be considered as final for the purpose of that election. 

Section 62 (1) of the Representation of the People Act, 1951 no doubt stipulates 
that every person who is for the time being registered in the electoral roll of any 
constituency except as expressly provided by the Act shall be entitled to vote in 
that constituency. But in view of section 23 (3) of the 1950 Act the electoral roll 
referred to in section 62 (1) of the 1951 Act must be understood to be the electoral 
roll that was in force on the last day for making the nominations for the election. 

Appeal under section 1 r 6 -A of the Representation of the People Act, 1951 
from the Judgment and Order dated the nth December, 1968 of the Patna High 
Court in Election Petition No. 4 of 1968. 


CA. No. 25 of 1969. 


13th August, 1969. 
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D. Gobardkar.. Advocate for Appellant. 

Birsndra Prasad Sir.ha, S.K. Bagga, Hordes Singh and S. Bagga, Advocates for 
Respondent No. i. 

Hades Singh , Advocate for Respondents Nos. 2 and 3. 

The Judgment of the Court was delivered by 

Hegde, J . — The principal question raised in this appeal under section 116-A of 
the Representation of People Act, 1951 (to be hereinafter referred to as the Act) 
is as to the scope of section 23 (3) of the Representation of People Act, 1950 (to be 
hereinafter referred to as the 1950 Act). A few subsidiary' contentions ha ve also 
been canvassed. They will be considered at the appropriate stage. 

The election petition from which this appeal arises relates to the Darbhanga 
Local Authorities Constituency of the Bihar Legislative Council. The calendar 
for the election for that constituency was as follows : 

1. Last date for filing nomination papers— 2-4-1968. 

2. Date of scrutiny of nomination papers— 4-4-1968. 

3. Last date for withdrawal of candidatures — 6-4-1968. 

4. Date of poll — 28-4-1968. 

5. Date of declaration ofresult — 29-4-1968. 

Originally five candidates submitted their nominations for the election in ques- 
tion. On scrutiny all of them were held to have been validly nominated. Two 
of them later withdrew their candidatures within the period prescribed leaving in 
the field Shri Baidvanath Panjira, the appellant herein, Shri Raj Kumar Mahaseth, 
respondent No. 2 and Shri Gangadhar, respondent No. 3. There were six polling 
stations In the constituency. 134 votes were polled out of which 33 votes were 
polled at Dalsingsarai polling station. Counting of the votes showed that the appel- 
lant had secured 45. the second respondent 49 and the third respondent 40, first 
preference votes. As none of them obtained an absolute majority of the votes cast, 
the third respondent was eliminated and his second preference votes were taken into 
consideration. 14 of his second preference votes went to the appellant and 5 to 
the second respondent. Therefore the appellant was declared elected. His election 
was later challenged by the 1st respondent herein. The High Court has set aside 
the election and declared the and respondent elected on the ground that on counting 
the validly cast votes, the second respondent has secured more votes than the appel- 
lant. It held that some of the votes cast were not valid votes. 

The controversy relating to the validity of some of the votes polled arose under 
the following circumstances. In the electoral roll as it stood on the last date of filing 
nomination papers, the registered voters were only 123; 16 of the registered voters 
wereofthe members ofDalsingsarai Notified Area Committee. On 13th April, 1968 
as per a notification under section 389 (<r) of the Bihar and Orissa Municipal Act, 
1922, 40 members were nominated as members to the said Notified Area Committee" 
in place of the old members. Most of them were newly appointed members. To 
be exact 35 of the 40 members nominated were new members. Thereafter the 
electoral roll was amended on the 27th April, 1968, just a day prior to the polling. 

As per the amended electoral roll, there were 39 electors in the Dalsingsarai polling 
station. Only four ofthcmstoodregisteredintheelectoralrollas it stood'on 2nd April, 
ig 53 . 12 of those who were electors under the original roll were removed from the 

roll. 33 out of the 39 electors included in the electoral roll relating to Dalsingsarai 
polling station exercised their franchise during the poll on 28th April, 1968. 

The question for consideration is whether it was within the competence of the 
electoral registration, officer to amend the electoral rolls after the last date for 
making the nomination was over. 

Provisions relating to the preparation of electoral rolls for the Legislative 
Councils’ Constituencies are found in Part IV of the 1950 Act. Section 2 7 (2) of 
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the Act prescribes the mode of preparation of the electoral rolls regarding the local 
authorities’ constituencies of a Legislative Council. • Clause (e) of that sub-section 
stipulates that provisions of sections 15, 16. 18, 22 and 23 shall apply in relation to 
local authorities constituencies as they apply in relation to assembly constituencies. 
Section 22 deals with correction of entries in the electoral rolls. Section 23' deals 
with the inclusion of names in the electoral rolls. Sub-section (3) of that section 
provides that : 

“ No amendment, transposition or deletion of any entry shall be made under 
section 22 and no direction for the inclusion of a name in the electoral roll of a 
constituency' shall be given under this section, after the last date for making nomi- 
nation for an election in that constituency or in the parliamentary constituency 
within which that constituency is comprised and before the completion of that 
election.” 

The object behind sub-section (3) of section 23 of the 1950 Act -would be clear if 
we examine the scheme of the Act and the principles underlying that scheme. Part 
III of the 1950 Act provides for the preparation of the electoral rolls for assembly 
constituencies. Section 15 provides that for every constituency, there shall be an 
electoral roll -which shall be prepared' in accordance with the provisions of that 
Act under the superintendence, direction and control of the Election Commission. 
Section 16 enumerates what disqualifications will disentitle a person from being 
enrolled as a voter. Section 18 provides that no person shall be entitled to be regis- 
tered in the electoral roll for any constituency' more than once. Section 18 enun- 
ciates the principle tc one person-one vote ”. Section 22 provides for correction of 
entries in the electoral rolls. Section 23 (1) permits a person whose name is omitted 
from the rolls to apply' for inclusion. Sub-section (2) ofsection 23 authorises the 
electoral registration officer to include the name of the applicant in the rolls if he is 
satisfied that he is entitled to be registered. The object of the aforementioned 
provision is to see that to the extent possible, all persons qualified to be registered 
as voters in any particular constituency should be duly registered and to remove from 
the rolls all those who are not qualified to be registered. Sub-section (3) of section 
23 is an important exception to the rules noted earlier. It gives a mandate to the 
electoral registration officers not to amend, transpose or delete any entry in the 
electoral roll of a constituency after the last date for making nominations for election 
in that constituency and before the completion of that election. If there was no 
such provision, there would have been room for considerable manipulations, parti- 
cularly when there are only limited number of electors in a constituency'. But for 
that provision, it would have been possible for the concerned authorities so mani- 
pulate the electoral rolls as to advance the prospects of a particular candidate. Th ,s 
would be more so if either all or a section of the electors are persons nominated to- 
local authorities. The legislative mandate like 'the one embodied in section 23 (3) 
must be considered as mandatory not merely because of the language employed in 
that sub-section but also in view of the purpose behind the provision in question. In 
our opinion, section 23 (3) takes away the power of the electoralrcgistration officer 
or the chief electoral officer to correct the entries in the electoral rolls or to include 
new names in the electoral rolls of a constituency after the last date for making the 
nominations for election in that constituency and before the completion of that 
election. Section 23 (3) does not deal -with any mode or procedure in the matter 
of registering the voters. It interdicts the concerned officers from interfering with 
the electoral rolls under the prescribed. circumstances. It puts a stop to the power 
conferred on them. Therefore it is not a question ofirregular exercise of power but a 
lack of power. 

It was next urged by' Mr. Goburdhun, learned Counsel for the appellant that 
section 23 (3) of the 1950 Act is subject to section 27 (2) of the same Act and therefore 
in view of the direction issued by' the electoral registration officer to include the 
names of the electors in question, it was not open to the election petitioner to take 
any objection to the same. We sec no substance in this contention. There is no 
conflict between sub-section (2) ofsection 23 and sub-scction (a) ofsection 27. 1° 
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fact, as noticed earlier, the provisions of section 23 have been incorporated into sec- 
tion 27 (2) in view of section 27 (2) (e). A fair reading of the various clauses in 
section 27 (2) will make it clear that the entries in an electoral roll of a constituency, 
as they stood on the last date for making the nominations for an election in that con- 
stituency should be considered as final for the purpose of that election. 

It was next urged that in view of section 62 (1) of the Act, no valid objection 
can be taken to the franchise exercised by the electors whose names were included. 
in the electoral roll on 27th April, ig68. Section 62 (1) says that “ no person who' 
is not, except as expressly provided by this Act, every person who is, for the time being 
entered in the electoral roll of any constituency shall be entitled to vote in that con- 
stituency.” That provision no doubt stipulates that every person who is for the time 
being registered in the elctoral roll of any constituency except as expressly provided 
by the Act shall be entitled to vote in that constituency. The question is which is 
the electoral roll referred to in that section ? Is it the electoral roll that was in 
force on the last date for making nominations for an election or is it the electoral roll 
as it stood on the date of the polling ? For answering that question we have to go- 
back to section 23 (3) of the 1950 Act. In view of that provision the electoral roll 
referred to in section 62 (1) of the Act must be understood to be the electoral roll 
that -was in force on the last day for making the nominations for the election. 

It was next urged that even if we hold that in including fresh electors in the 
electoral roll on 27th April, 1968, the electoral registration officer contravened sec- 
tion 23 (3) of the 1950 Act, the same cannot be made a ground for invalidating the 
election as the contravention in question does not come 'within the purview of sub-sec- 
tion (1) of section 100 of the Act. This contention again does not appear to be 
sound. Clause (d) (in) of sub-section (1) of section 100 of the Act provides that if 
the High Court is of the opinion that the result ofthe election in so far as it concerns 
the returned candidate has been materially- affected by the improper reception, 
refusal or rejection of any vote or the reception of any vote which is void, it shall 
declare the election void. We have earlier come to the conclusion that the 
electoral registration officer had no power to include new names in the electoral 
roll on 27 th April, 1968. Therefore votes ofthe electors whose names were included 
in the roll on that date must be held to be void votes. That conclusion satisfies one 
ofthe conditions prescribed in section xoo (1) (d). We have now to see whether the 
other conditions prescribed in that clause namely whether the High Court on the 
material before it could have been of the opinion that the result of the election in 
far as it concerned the returned candidate has been materially affected because of 
the reception of the votes which are void. The High Court elaborately considered 
that question. It has examined each one of the disputed votes and has come .to the 
conclusion that if those votes had been excluded, the valid votes received by the 
contesting candidates in the first count would have been as follows : 

Appellant . . 32,; 

Respondent No. 2. . . 46. 

Respondent No. 3. . . 23. 

In the second count after the elimination of the third respondent and taking into 
consideration the second preferences given by the electors who gave their first prefer- 
ence to him, the following would have been the position : 

Appellant . . 43 votes and 

Respondent No. 2. .. 57 votes. 

No material tvas placed before us to show that this conclusion was wrong. There was 
some controversy about two votes but wc do not think it necessary to go into the 
same as any decision as regards their validity will not affect the final conclusion. 

Before leaving this case, it is necessary to mention that at one stage of the argu- 
ments, the learned Counsel for the appellant contended that the decision of this 
Court in B. M. Ramaswamy v. B. Af. Krisknamarthy and others *, governs the facts of 

r— — — 
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this case. But after some discussion he j^hatcase^e High Court 

decision has no relevance for our P res . concerned electoral roll had been 

came to the conclusion that the election but it came 

made before the last date prescribe or § jj st wre no t qualified to be 

to the conclusion that the electors nOTl > ^e finding holding that every person 
registered as electors. This Court overruled *at fndrng hommg ^ ^ be a 

whose name finds place m ^n elector or not. ' In other 

— » *■ - da,e for fi "” s 

n0IDi ^ TZ reason^ mentioned above this appeal fails and the same is dismissed 
with costs. 


V.K. 


Appeal dismissed. 

THE SUPREME COURT OF INDIA 

(Civil Appdla.ejuriscfietion) ^ w 

Present : — J. C. Shah, V. Rasiaswami, G. K- Mitter, 

A. N. Grover, JJ. _ . Appellant* 

Hansraj Gordhandas 

H. H. Dave, Assistant Collector of Central Excise Customs, Surat . ji a pr jn icrAs 
and others _ # Jntcrceners. 

Shree Agency and others . , rmlra i Excise Rales 0944 1 ’ 

Central Excises and Sail Act {I of W)» 1959 and [oth April, i 9 6<>~ 

rules 8 and 9— Notifications dated 31st July , tyoy a 

Exemption from excise duly— Grant of. 

Taxing Statutes— Interpretation of. „ ^inn to “ cotton fabrics 

The notification dated 31st July ty59 S™} f Q - 0 f co tton pcwcrlooms 
nroduced by any co-operative society formed oi mmerso March| ig 6i 

which is registered or which may be n In t fi e next notification 

subject to four conditions set out in the no cotton fabrics produced on 

dated 30th April, i960 exemptitm was granted to^ ^ or ^ 

powerlooms owned by any co-operative so - , b e registered on or 

the members of the society, which is ^^ or ^h.ch ma ^ notificatl on. 
before 31st March, 1961” subject to the co ° b ltl< ^ t ^^ C, rc q U j re{ i for claiming 
Held- Construing those notifications, a power looms owned b\ 

exemptionis that the cotton fabrics must the two 

the co-operative society. There is co-operative society on 

cations that the cotton fabrics _mus ‘ ,,'^y^ed that in a taxing statute 

the powerlooms “ for itself. Iti a must be had to the clear meaning 

is no room for any intendment bu rega , « by t ^ e language of the non co j 

5SJ 

ZZSZZZZ? notification « - * — ** " 

« • T. 
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Soli Sorabjee, D. M. Dam.odar and B. Daita, Advocates, and J. B. Dadachanji, 
Advocate of Mfs. J. B. Dadachanji & Go., for Appellant. 

F. A. Sejid Mukamed, Senior Advocate, {S. P. JVayar, Advocate, tvith him), 
Lor Respondents. 

P. R. Mridnl and J oner, dr a Lai, Advocates, and B. R. Agarivala, Advocate of 
Mfs. Gagra! g 5 Co., for Intervener. No. i. 

J. B. Dadachanji, Advocate, of Mfs. J. B. Dadachanji & Co. for Interveners 
Isos. 2 and 3. 

The Judgment of the Court was delivered by 

Ramaswami, J. — This appeal is brought by certificate from the judgment of the 
High Court of Gujarat dated 3 1st July, 1964 in Special Civil Application No. 1 054 of 

1963. 

The appellant is the sole proprietor of Messrs. Gordhanadas & Co. carrying on 
'business as a dealer in t ex titles in Bombay. Under an agreement between the 
-appellant on the one hand and the Gandevi Vanat Udhoog Sahfcari Mandli Ltd. 
(hereinafter referred to as the “ Society”) the Society manufactured cotton fabrics 
■during the period between June, 1959, and September, 1959 and from 1st October, 
1959 to 31st January, igfii for the appellant on certain terms and conditions which 
-were later reducedto writing on 12th October, 1959. Under these terms, the 
■Society agreed to carry out weaving work on behalf of the appellant on payment 
•of weaving charges fixed at ig nP. per yard which included expenses the Society 
would have to incur in transporting yam from Bombay and cotton fabrics woven 
by the Society to Bombay. The appellant was to supply yam to be delivered at 
IBombay to the Society and the Society was 'o make its own arrangement to bring 
the yam to its factory" at Gandevi. Clause II provided- that the yam supplied by 
the appellant, remaining either in stock or in process or in the form of ready made 
jpieccs would be in the absolute ownership of the appellant and the Society, as the 
bailee of the yam, undertook to take such care of it as it would normally take if 
the yam belonged to it. The Society also undertook to have the yam insured 
against fire, theft and all other risks including transit risks and further undertook 
to reimburse the appellant in case it failed to do so. The terms of the agreement 
though recorded on 12th October, 1959 were to be deemed to be effective as from 
-21st April, 1959 and the agreement was terminable by either party- by giving one 
month’s notice. 

The Society was a co-operative society carrying on its work at Gandevi and 
was registered on or before 31st A lay, 1961 and consisted of members who cwned 
gpowerlooms. The Society started the weaving work for the appellant some time 
in A lay or June 1959 and supplied to the appellant between 1st June, 1959 and 
3rd January, 1961, cotton fabrics measuring 3,19,460 yards. The Society- had 
•obtained L-4 licence as required by the Central Excises and Salt Act, 1944 (herein- 
after referred to as the * Act ’) . By letters dated 29th August 1959 and 27th October, 
1961 the Excise Department had granted exemption from excise duty pay-able on 
• cotton fabrics manufactured by- the Society under the notification issued by the 
Central Government. On 10th November, ig6i the excise authorities issued a 
notice to the appellant demanding a sum of Rs. 1,69,263.44 payable as excise duty. 
It was alleged that the duty teas payable by the appellant as it had got the goods 
manufactured through the Society and had got them removed from the Society’s 
factory at Gandevi without payment of duty. On 10th January, 1962 the Superin- 
tendent of Central Excise, Bulsar sent another notice to show cause why penalty- 
should not be imposed upon the appellant for contravention of rule 9 and why duty- 
should not be charged for the cotton fabriccs so removed by the appellant. The 
appellant showed cause and on 26th November, 1962 the Assistant Collector of 
Central Excise and Customs, Surat held that the appellant was liable to pay excise 
duty to the extent of Rs. 2,20,574.74. being the total .amount of basic duty and a 
^penalty- of Rs. 350 was levied for contravention of rule 9. The appellant preferred 
.an appeal to the Collector of Central Excise, Baroda but the appeal was dismissed. 
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Thereafter the appellant moved the High Court of Gujarat for grant of a writ 
under Article 226 of the Constitution. The High Court dismissed the writ petition 
by its judgment dated 31st July, 1964 but gave a direction that the respondent v.*as 
to work out the excise duty- on the footing that the appellant was entitled to exemp- 
tion from duty altogether in respect of goods supplied for the period from 1st June, 
1959 to 30th September, 1959. As regards the two other periods it., 1st October, 
l 959 t0 3 0t h April, i960 and from 1st May, i960 to 31st January, 1961, the High 
Court dismissed the writ petition and directed the respondent to charge duty at 
the rate of 29.3 nP. per square meter. 

Clause (d) of section 2 of the Act defines '-'excisable goods " as meaning goods- 
specified in the First Schedule as being subject to a duty of excise. Item 19 in the 
First Schedule provides for excise duty at different rates depending upon the variety 
of cotton fabrics. Section 3 which is the charging section, provides for the lew and 
collection of duties specified in the First Schedule on all excisable goods which are 
produced or manufactured in India. Rule 8 authorises the Central Government 
to exempt any excisable goods from the whole or any parr of duty payable on such 
goods. Clause (i) of rule 9 provides that no excisable goods shall be removed 
from any place where they are produced, cured or manufactured or any premises 
appurtenant thereto, which may be specified by the Collector in this behalf, whether 
for consumption, export or manufacture of any other commodity in or outside such 
place, until the excise duty leviable thereon has been paid at such place and in such 
manner as is prescribed. Clause (2) of that rule provides that if any. excisable 
goods are, in contravention of sub-rule (1), deposited in, or removed from any, place 
specified therein, producer or manufacturer thereof shall pay the duty leviable on 
such goods upon written demand made by the proper officer and shall also be liable 
to a penalty which may extend to two thousand rupees and such goods shall be 
liable to confiscation. In pursuance of the power under rule 8, the Central Govern- 
ment issued notifications from time to time granting exemptions on cotton fabrics, 
though such goods were excisable goods under tariff item 19. The first relevant 
notification is dated 5th January, 1957. By this notification certain classes 01 
cotton fabrics were made exempt from payment of excise duty. Of the items exemp- 
ted the seventh item is as follows : 

e: Cotton fabrics manufactured by or on behalf of the same person in one or 
more factories commonly known as povrerlooms (without spinning plants) in 
which less than 5 powerlooms in all are ins tall ed;'' 

The next relevant notification is notification No. 74 of 1959 dated 31st Julj, x 959 
which reads as follows : 

“ G.S.R. 899 — In pursuance of sub-rule (1) of rule 8 of the Central Excise 
Rules, 1944, as in force in India and as applied to the State of Pondichtriy, the 
Central Government hereby exempted cotton fabrics produced bv anv co-opera- 
tive society formed of owners of cotton powerlooms, which is registered or v.ii!^ 
may be registered on or before the 31st March, 1961 under any law relating *e> 
co-operative societies from the whole of the duty leviable thereon, subject *o t c 
following conditions : — 

(a) that every member of the co-operative society has been exempt from excise 
duty for three years' immediately preceding the date of his joining such socittv . 

(b) that the total number of cotton powerlooms owned by the co-cperatAC 
society is not more than four times the number of members forming such soc.c-j - 

(c) that a certificate is produced by each member of the co-operative focie'} 
from the State Government concerned or such officer as may be rexnrnatcet a 
the State Government that he is a borre f-di member of the society and that jne 
number of cotton powerlooms in his ownership and actually operated by Inm cocs 
not exceed four and did not exceed four at any time during the three years im- 
mediately preceding the date of his joining the society, and that he wou.c _hav *- 
been exempt from excise duty even if he had r.ot joined the co-operative socie.j r 
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The Central Government issued another notification dated 30th April, i960 by 
which the earlier notification dated 31st July, 1959 was superseded. By this notifi- 
cation the Central Government exempted cotton fabrics produced on powerlooms 
•owned by any co-operative society or owned by or allotted to the members of the 
society from the whole of the duty leviable thereon subject to the four conditions 
therein set out. The notification dated 30th April, 1960 is to the following 
effect. 

“ In pursuance of sub-rule (1) of rule 3 of the Central Excise Rules, 1944, as in 
force in India and as applied to the State of Pondicherry, and in supersession of 
the Notification of the Government of India Ministry of Finance (Department of 
Revenue) No. 74 of 1959 Central Excises, dated the 31st July, 1959, the Central 
Government hereby exempts cotton fabrics produced on powerlooms owned by 
any co-operative society of owned by or allotted to the members of the society, 
which is registered or which may be registered on or before the 31st March, 
ig6i under any law relating to co-operative societies, from the whole of the duty 
leviable thereon subject to the following conditions : — 

(a) that every member of the co-operative society who has been a manu- 
facturer of cotton fabrics on powerlooms, has been exempt from excise duty for 
three years immediately preceding the date of his joining such society. 

(b) that the total number of cotton powerlooms owned by the co-operative 
society or owned by or allotted to its members is riot more than four times the 
number of members forming such society. 

(c) that each member of the co-operative society produces a certificate from 

the State Government concerned or such officer as may be nominated by the 
State Government that he is a bona fide member of the society and that the 
number of cotton powerlooms owned by or allotted to him and actually operated 
by him does not exceed four and did not exceed four at any time during that three 
years immediately preceding the date of this joining the society and that he would 
have .been exempt from excise duty even if he had not joined the' co-operative 
society and 

The main contention on behalf of the appellant is that the case fell within the 
language of two notifications dated 31st July, 1959 and 30th April, i960 and the 
appellant was entitled to exemption from payment of excise duty on the cotton 
fabrics. The argument was stressed that the exemption applied to all cotton 
fabrics which •were produced on powerlooms owned by the co-operative society 
or on powerlooms allotted to its members and it was not a relevant consideration 
as to who produced or manufactured such fabrics, -whether it was the society itself 
or its members or even outsiders. It was conceded by the appellant that it was the 
owner of the cotton fabrics. But even upon that assumption the claim of the appel- 
lant is that it was entitled to exemption from excise duty as it teas covered by the 
language of the two notifications already referred to. In our opinion, the argu- 
ment of the appellant is well-founded and must be accepted as correct. The 
notification dated 31st July, 1959 grants exemption to “ cotton fabrics produced by 
any co-operative society formed of owners of cotton powerlooms which is registered 
or which may be registered on or before 31st March, 1961 ” subject to four condi- 
tions set out in the notification. In the next notification dated 30th April, 1960 
exemption was granted to “ cotton fabrics produced on powerlooms owned by any 
co-operative society or owned by or allotted to the members of the society, which is 
registered or which may be registered on or before 31st March, 1961 ” subject to 
. the conditions specified in the notification. It was contended on behalf of the 
appellant that under the contract between the appellant and the Society there was 
no relationship , of master and servant but the appellant supplied rate material and 
the contractor i.e.. the Society produced the goods. But even on the assumption 
that the appellant had manufactured the goods by employing hired labour and 
was therefore a manufacturer, still the appellant was entitled to exemption from 
excise duty since the case fell within the language of the tiro notifications dated 



558 


THE SUPREME COURT JOURNAL 


[1970 


31st July, 1959 and 30th April, i960, and the cotton fabrics were produced on power- 
looms owned by the co-operative society and there is nothing in the notifications to 
suggest that the cotton fabrics should be produced by the co-operative society “for 
itself” and not for a third parts' before it was entitled to claim exemption from excise 
duty. It was contended on behalf of the respondent that the object of granting" 
exemption was to encourage the formation of co-operative societies which not only 
produced cotton fabrics but which also consisted of members, not only owning but 
having actually operated not more than four powerlooms during the three years 
immediately preceding their having joined the society. The policy was that 
instead of each such member operating his looms on his own, he should combine- 
with others by forming a society which, through the co-operative effort should pro- 
duce cloth. The intention was that the goods produced for which exemption could 
be claimed must be goods produced on its own behalf by the society. We are 
unable to accept the contention put forward on behalf of the respondents as correct. 
On a true construction of the language of the notifications dated 31st July, I 959 1 
and 30th April, i960 it is clear that all that is required for claiming exemption is 
that the cotton fabrics must be produced on power looms owned by the co-operative 
society. There is no further requirement under the two notifications that the 
cotton fabrics must be produced by the co-operative society- on the powerlooms 
“ for itself”. It is well established that in a Taxing statute there is no room for any 
intendment but regard must be had to the clear meaning of the words. The entire 
matter is governed wholly by the language of the notification. If the taxpayer is 
within the plain terms of the exemption it cannot be denied its benefit by calling 
in aid any supposed intention of the exempting authority. If such intention can be 
gathered from the construction of the words of the notification or by necessary 
implication therefrom, the matter is different, but that is not the case here. In this 
connection we mav refer to the observations of Lord Watson in Salomon v. Sa lemon <£? 
CoM 

“ Intention of the legislature is a common but very slippery phrase, which, 
popularly understood may signify anything from intention embodied in positive 
enactment to speculative opinion as to what the legislature probably would hate 
meant, although there has been an omission to enact it. In a Court of Law or 
Equity, what the Legislature intended to be done or not to be done can only be 
legitimately ascertained from that which it has chosen to enact, either in express 
words or by reasonabe and necessary implication.” 

It is an application of this principle that a statutory notification may not be extended 
so as to meet a casus omissus . As appears in the judgment of the Privy' Council in 
Crawford v.‘ Spooner 

“ we cannot aid the legislature's defective phrasing of the Act, 

ire cannot add, and mend, and, by' construction, make up deficiencies which are 
left there.” 

Learned Counsel for the respondents is possibly' right in his submission that the object 
behind the two notifications is to encourage the actual manufacturers of handloom 
cloth to switch over to power looms by' constituting 'hemes elves into co-operative 
societies. But the operation of the notifications has to be judged not by the object 
which the rule-making authority- had in mind but by the words which it has employed 
to effectuate the legislative intent. Applying this principle we are of opinion tha* 
the case of the appellant is covered by the language of the two notifications dated 
31st July, 1 959 and 30th April, 196c and the appellant is entitled to exemption from 
excise duty for the cotton fabrics produced for the period between 1st October. 1959 
to 30th April, i960 and from 1st May, 1060 to 3rd January, 1961. It follows there- 
fore that the appellant is entitled to the grant of a writ n the nature of ctrUncn to 
quash the order of the Assis’ant Collec'or of Central Excise of Boaroda dated 26th 
November, 1 962 and the appellant order ofthe Collector of Central Excise dated 12m 
November, 1963. 


1. L.R.. C1S97) A.C.22,38. 


2. 6 Mco. P.C.C. S. 
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For the reasons expressed, we hold that the judgment of the High Court of Gujarat 
dated 31st July. 1964. should be set aside and that Special Civil Application No. 1054. 
of igSs should be allowed and that a writ in the nature of certiorari should be granted 
to quash the order of the Assistant Collector of Excise and Customs dated 26th 
November. 1962 and the order of the Collector of Excise dated 12th November, 
1063. This appeal is accordingly allowed with costs. 

S.V.J. Appeal allowed* 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — S. M. Stkrt, R. S. Bachawat and K.S. Hegde, JJ. 

Motibhai Fulabhai Patel & Co. . . Apepellant* 

p. 

R- Prasad, Collector of Central Excise, Baroda and others . . Respondents . 

Central Excise Rales, (1944), rule 40 — Mixture of duty paid tobacco with non-duty paitT 

tobacco — Impossibility of separation of the same — Power of Collector to confiscate the 

entire mixture — Procedure to be adopted. 

It u-ould not be proper, in dealing with a penal provision (relating to forfeiture), 
for the Court to extend the scope of that provision by reading into it words which, 
are not there and thereby widen the scope of the provision relating to confiscation. 

Rule 40 permits the Central Excise authorities to confiscate only those goods on 
which duty has not been paid. It does not permit them either specifically or by 
necessary implication to confiscate other goods. Therefore, it was not permissible 
for the Collector to confiscate the entire tobacco mixture. At the same time no- 
person <~an be.permitted to benefit by his wrongful Act. No rule of law should be 
so interpreted as to permit or encourage its circumsvention. If by a' wrongful act 
of a party he renders it impossible for the authorities to confiscate under rule 40 
the non-duty-paid goods it is open to those authorities to confiscate from out oF 
the goods ceased, goods of the value reasonably representing the value of the non- 
paid goods mixed in the goods seized. 

The Collector, Central Excise could have confiscated out of the tobacco 
seized, so much of it as can be held to reasonably represent the value of the 
tobacco on which the duty had not been paid. 

Appeal from the Judgment and Order dated the 13th January, 1964 of the 
Punjab High Court, Circuit Bench at Delhi in Civil Writ No. 557-D of 1961. 

AT. P. Vcshi, Dilip K. Kapur, S. V. Tcmbwehcr and A. G. Ralr.aparkhi, Advocates- 
for Appellant. 

D. Kcrsarcja, Senior Advocate, (R. AI. Mehta and S. P. Kay or, Advocates- 
with him) , For Respondents. 

The Judgment of the Court was delivered by 

Hegde, j . — In this appeal by certificate though several contentions were raised 
in the memo of appeal only two of them were pressed at the time of hearing. Thev 
arc : (1) under the circums’anccs of the case The confiscation ordered by the Collector 
Central Excise is illegal and (2) under any circumstances he could not have confis- 
cated the entire quantity of tobacco used in the mixture. 

_ The appellants arc tobacco merchants in Dashrath village near Baroda in 
Gujarat State. At the relevant time they were holding Central Excise licence in 
form L-2 and L-5 for the purpose of storing, selling and processing dutv paid and 
nonduty paid tobacco. They had their own duty paid and non-dutv paid codowns. 
In about December, 195S according to their boohs they possessed the following lots 
of different varieties of tobacco. 


* CA. No. 13 of 1966. 


30th October, 196S- 
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Variety of tobacco. 


Qiiantity 

Bate of duty. 

Biri Patti 

Bmds. 

251.8 

1.20 nP. per lb. 

Stems Kandi 


287.20 

0.50 -do- 

Rava 


1,326.14 

0.50 -do- 

Stalk Kandi 


57-20 

0.06 -do- 


On 13th December, 1958 the appellants obtained, permission from the local 
'Central Excise authorities to mix the above lots of tobacco. The percentage of 
•different varities of tobacco when mxied would have been as under : 


Rava 

Stems Kandi 
Biri Patti 
Stalk Kandi 


. . 68.97 P er cent - ' 
.. 14-86 

.. * 3-°7 » 

■ • 3'00 33 


On 23rd December, 1958 when the process of mixing was still going on the 
Superintendent of Central Excise, Preventive Headquarters, Baroda and his 
party raided the duty paid permises of the appellants. There he seized the entire 
mixture tobacco weighing Mds. 2004.3 srs. i.e., 1,64,834.50 lbs., of tobacco. .Accord- 
ing to that Superintendent when experiments were conducted he found in the above 
mixture percentage of different varieties as under : 

• Rava . . 44 per cent. 

Biri Patti . . 51.50 per cent. 

Stems Kandi . . 3.74 per cent. 


From this he concluded that considerable quantity of non-duty paid Bill Patti tobacco 
had been utilised in the manufacture of the mixture. Hence notice was issued lo the 
appellants on 6th January, 1959 to show cause why action should not be taken against 
them under rule 40 of the Central Exrise Rules 1944 inasmuch as they brought into 
-duty paid premises 60,770 lbs. of Biri Patti tobacco without payment of duty. It 
was also alleged in that notice the appellants had removed certain quantity of Rava 
tobacco from L-2 premises. The appellants submitted their reply on 13th March, 
1959. At the hearing before the Collector as the appellants challenged the correct- 
ness of the experiments conducted by the Superintendent, Central Excise, the 
Collector himself in the presence of the appellants conducted a fresh experiment. 
On the basis of that experiment he came to the conclusion that the results obtained 
by the experiment conducted by the Superintendent, Central Excise are by and 
large correct. 

By his order dated 13th April, 1959, the Collector, Central Excise held the appel- 
lants guilty of contravening rule 40 and consequently levied on them a penalty o 
Rs. 2,000 as well as the duty payable under law. He also ordered the confiscation 
•of the seized tobacco weighing 1,64,834.50 lbs. But he gave an option to the appel- 
lants of redeeming the same on payment of a fine of Rs. 1 lakh. The appellants pat 
the amount of fine under protest and got the goods released. 

Thereafter they moved the High Court of Bombay under Article 226 of the 
Constitution for quashing the order of the Collector but that application was with- 
drawn as the appellants first wanted to exhaust their remedy under the Centra 
Excise Act. The appellants unsuccessfully went up in appeal and thereafter > n 
revision under the Central Excise and Salt Act 1944 against the order o! the 
Collector. After the 3rd respondent dismissed their revision petition they filed in the 
High Court of Punjab at Delhi Civil Writ No. 557-D of 1961 challenging t tc 
legality of the order made by the Collector of Central Excise on 13th April, I 959 - 
That petition was dismissed by a Division Bench of that Court on 13th January, ifw-J- 
This appeal is brought against that decision. 

In this Court the finding of the Collector of Central Excise that the appellants 
were guilty of mixing the duty-paid tobacco with non-duty-paid tobacco and therebj 
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they contravxme^nde us^^r^the^xt^^^li^n^^contention of 
quamitvofnon-d ^ ^ appellants was that under rule 40, the 

Collector could not have confiscatedthe tobacco mixture as it consisted of both duty 
CoUec.or com tobacco on which duty had not been paid. His alternative 

paid tobacco as v. circmnstances the Collector could not have confis- 

srea-i. 

Gulcmkusain Sor.avala & Co. v. C.T.A. Ptllat . 

The seized tobacco mixture weighed 1,64,834.5° lbs. That included 60.770 lbs. 

P r P .t i tobacco on which duty had not been paid. But on the remaining 
of Bin Patti tonac tobacco seized was found m the godown hcenced 

Hence ,he appellants were dearly gmfrv of con.mvcn- 
in® rule 40' of the Central Excise Rules which reads • 

“Except as provided in the proviso to sub-rule (1) of mle 32 and in rule 171 . 
SSle purchaser of unmanufactured tobacco for the purpose of trade or 
manufacture and no wholesale purchaser of other unmanufactured products from 
manutacture a part 0 f his premises or into his custody or possession, 

a curer shall recei ,^ P th Unmanufactured products other than to- 

'SSnnSced P™d„c« imported from a fomitp. country Cher- 
bacco or ouier u - t -uanted bv an officer showing that the proper duty 

wise than under . f wholesale purchaser who receives or has in his 

has been pmd and ^^sucUoods, . n ^mvention of this rule shall, in respect 
custody or po - - u bl t the duty leviable on such goods, and to a 

to tevo thousand rupees, and the goods shali also be 
liable to confiscation.” • ' . 

In ’■aC'C ofthis ttt^^^tt^^^gt^b^lfrnged^an^wS'not^hanengcd^dbrc 

'"‘lie S Lotion is eoScSned 5 sms urged that under the rule in 

US. But so lar - ,.-hich duty had not been paid could alone have been con- 

SSSd the finding of the Collector only on 

^ofBiri Patti tobacco the duty had not been paid ; but on the remaining 
been paid; it was not possible to separate the dut>- paid 
tobacco se.zeu u.i . tobacco * hence it was impermissible for the Collec- 

tobacco from the non-dug PJ^f ^’rule 40, as that rule permitted the confisca- 
tor to acco In A’r referred to earlier Dcsai, J. 

had hel^ hat the right to confiscate smuggled goods under section 167 (8) of the 
had hUQ tna » no t carrv wthitthenght confiscate unsmuggled goods. 

167 (8) of ^e Act cannot be inter- 
preted to mean s ' im ^^oods^^ Jus not open to value" ^The 

w7 ; u°.cf goods' mean the very' goods which have been smuggled If the smug- 
erkd-oods lore their identity, it would not be open to the Customs Officer to confis- 
Sc anv part of those goods. IVherc, therefore, gold that has been smuggled has m 
ffiemdtffig process got so mixed up with gold thatis unsmuggled that it is impossible 
to semrate the smuggled gold from the unsmuggled one, the right to confiscate smug- 
Iw -oTd ceases when the two get inextricably mixed up The broad proposition 
fS down bv Dcsai. J.. undoubcdly supports the contention advanced on behalf 
of the appellants. Wc shall presently show that this statement of the law is not 
correct but it is necessary to mention at this juncture that m the Sonar ala s cose] an 
“^nt third partv had purchased the smuggled gold for proper value and mixed 
Sc same with unsmugglcd gold, whicli circumstance had an important bearing on 

the decision of the case. . , , . .... 

In Institutes of Justinian at page 104 dcahng with the topic ccnmixtio it is 

observed : 

1. (I960) 62 Bern. L-R* 634. 


s c J— 71 
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“ If the things mixed, still remaining the property of their former owners, 
were easy to separate against, as for instance, cattle united in one herd, when 
one owner brought his claim by vindicate his property -was restored to him with- 
out difficulty but if there was difficulty in separating the materials from each other, 
as in dividing the grains of wheat in a heap, the obvious mode would be to distri- 
bute the whole heap in shares proportionate to the quantity of wheat belonging 
to the respective owners. But it might happen that the wheat mixed together was 
not all of the same quality, and therfore the owner of the better kind of wheat 
would lose by having a share determined in amount only by the quantity of his 
wheat ; and the judge therefore was permitted to exercise his judgment how great 
an addition ought to be made to his share to compensate for the superior quality of 
the wheat originally belonging to him.” 

In Williams on Personal Property (18th Edn.) at page 50, it is observed : 

" The acquisition of ownership by accession or confusion of substances also 
pre-supposes a previous title. Thus the young of a domestic animal belong to the 
owner of the mother. If any substances, for instances tallow belonging to various 
owners be mixed by consent or accidentally, the mass appears to belong to the 
owners of parts in common. And if the confusion be made wilfully by one with- 
out the other’s leave, the mass belongs to the latter, whose ownership is thus 
unlawfully invaded.” 

Dealing with the same topic it is observed in Halsbury’s Laws of England 3rd 
Edn. (Vol. 29) at page 378. 

" Ownership of goods may be acquired by confusion or intermixture, if the 
goods, when mixed, are indistinguishable. If the goods are mixed by agreement 
or consent the proprietors have an interest in common in proportion to their 
respective shares ; if mixed by accident or the act of a third party, for which 
neither owner is responsible, the proprietors become owners in common of the 
mixed property in proportion to the amounts contributed. Where, however, 
one man wilfully mixes his goods with those of another without the approbation 
or knowledge of the other, the whole belongs to the latter.” 

The law T on this topic was stated by Bovill, C.J., as early as 1868 in Spcr.cc ar.i 
another v. The Union Marine Insurance Co., Ltd. 1 , thus : 

<c In our own law’ there are not many authorities to be found upon this subject 
but, as far as they go, they are in favour of the view, that, when goods of different 
owners become by accident so mixed together as to ' be undistinguishable, the 
owners of the goods so mixed become tenants in common of the whole, in the pro- 
portions which they have severally contributed to it. The passage cited from 
the judgment of Blackburn, J., in the case of the tallow which was melted and 
flowed into the severs, is to that effect : Buckley v. Gross-. And a similar view was 
adopted by Lord Abinger in the case of the mixture of oil by leakage on board 
ship in Jones v. Moore 1 . 

“ It has been long settled in our law, that, where goods are mixed so as to 
become undistinguishable, by the wrongful act or default of one owner, he cannot 
recover, and will not be entitled to his proportion, or any part of the property, 
from the other owner, but no authority has been cited to shew that any such prin- 
ciple has ever been applied, nor indeed could it be applied, to the case of an acci- 
dental mixing of the goods of the two owners and there is no authority nor 
sound reason for saying that the goods of several persons which arc accidentally 
mixed together thereby absolutely cease to be the property of their several 
owners, and Ijecomc hor.a vacantia." 

The same principle was again reiterated by the House of Lords in Srr.ur this cite 
and orthers v. Hanr.ay and others' 1 . 


t. (196S)L.R. 3 Common Pleas 427: 37 LJ. 
C P 169 

2." (1863) 3 B & S. 566 : 32 L J. Q.B. 129. 


3. (JS41)4Y. &C.35I. 

4. L.R. (1894) A.C. 494. 
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The rules enunciated above are of assistance in finding out a solution 1 © the pro- 
blem before us though they do not govern the same. In the instant case 1 here is no 
doubt that the appellants were guilty of an unlawful act in mix : ng duty paid tobacco 
with the non-duty paid tobacco but the fact remains that they were the owners of 
both those lots at the time they mixed them and hence the legal principles set out 
earlier do not cover such a case. It must also be remembered that in dealing with a 
provision, relating to forfeiture we are dealing with a penal provision. It would 
not be proper for us to extend the scope of that provision by reading into it words 
which are not there and thereby widen the scope of the provision relating to confis- 
cation. Rule 40 permits the Central Excise Authorities to confiscate only those 
goods on which duty has not been paid. It does not permit them either spcifically 
or by necessary' implication to confiscate other goods. Therefore it was not permis- 
sible for the Collector to confiscate the entire tobacco mixture. At the same time 
no person can be permitted to benefit by his wrongful act. No rule oflaw should be 
so interpreted as to permit or encourage its circumvention. If by the wrongful 
act of a party' he renders it impossible for the authorities to confiscate under rule 40 
the non-duty' paid goods it is in our opinion open to those authorities to confiscate 
from out of the goods seized, goods of the value reasonably representing the value of 
the non-duty paid goods mixed in the goods seized. Applying that rule to the facts 
of this it follows that the Collector, Central Excise could have confiscated out of 
the tobacco seized, so much of it as can be held to reasonably represent the value of' 
the tobacco on which the duty had not been paid. 

As noticed earlier the tobacco confiscated had been returned to the appellants 
after realising from them a sum of Rs. 1. lac as fine. The Counsel for the parties- 
agrecd at the hearing that the value of the Biri Patti tobacco used in the mixture for 
which no duty had been paid could be fixed at Rs. 35,000. In view of this agree- 
ment it is not necessary for us to remit the case back to the Collector of Central 
Excise for assessing the value of the tobacco on which duty' had not been paid. 
In view of our earlier findings the fine to be levied on the appellants in lieu of the 
confiscation that could have been ordered has to be fixed at Rs. 35,000. From this 
it follows that the Collector has to refund to the appellants a sum ofRs. 65,000 which 
he has collected from them in excess of the aforementioned Rs. 35,000. The appeal 
is allowed to that extent. In the circumstances of the case we direct the parties to 
bear their own costs both in this Court as well as before the High Court. 

S.V.J. Appeal partly allowed „ 



364 


THE SUPREME COURT JOURNAL. 


{1970 


THE SUPREME COURT OF INDIA. 

(Original Jurisdiction.) 

Present : — J. C. Shah, S. M. Sikri, J. M. Shelat, V. Bhargava, G. K. 

Mitter, C. A. Vaidialingam, K. S. Hegde, A. N. Grover, A. N. Ray, P. Jagan- 

mohan Reddy and I.D. Dua, JJ. 

Rustom Cavasjee Cooper and T. M. Gurubaxani . . Petitioners* 

o. 

Union of India . .. Respondent 

State of Jammu and Kashmir and other States . . Interveners. 

Constitution of India (1950), Article 226 — Stale action impairing rights both of shareholder 
and company — Locus standi of shareholder to file writ petition challenging the State action. 

Constitution of India ^1950), Article 123 — Scope — Satisfaction of President under — If justi- 
ciable. 

Banking Companies {Acquisition and Transfer of Undertakings) Crdinance {XIII of 1969) — 
Validity. 

Banking Companies {Acquisilion and Transfer of Undertakings) Act {XXII of 1969) — Legis- 
lative competence of Parliament to enact the Act. 

Constitution of India (1950), Schedule 7, List I, Entries 43, 44 and 45, List II, Entry 26 
and List III, Entry 42— -Scope of Entries 43, 44 and of the word “ Banking ” in Entry 45 
of List I — Meaning of the word “ Property in Entry 42 of List III. 

Constitution of India (1950), Articles 19 (1) (f), 19 (1) (g), 19 (6) (ii) and 31 (2) — 
Scope — Inter-relation beteween Article 19 (1) (f) and Article 31 (2) — Whether mutually 
exclusive — Validity of law which authorises compulsory acquisition — If liable to be tested 
under Article 19 (5) — Scope of Article 19 (6) (ii) as amended in 1951. 

Banking Companies {Acquisition and Transfer of Undertakings) Act {XXII of 1969) — If 
invalid as infringing Articles 19 (1) (f), 19 (1) (g), 14, 31 (2) 07-301 of the Constitution 
of India. 

By Majority, (Minority, Ray, J.) expressing no opinion) : By a petition praying 
for a writ against infringement offundamental rights, except in a case where the 
petition is for a writ of habeas corpus and probably for in fringement of the guarantee 
under Articles 17, 23 and 24, the petitioner may seek relief in respect of his own 
rights and not of others. The shareholder of a company, it is true, is not the 
owner of its assets ; he has merely a right to participate in the profits of the com- 
pany subject to the contract contained in the Articles of Association. But on 
that account the petition trill not fail. A measure, executive or legislative , may 
impair the rights of the company alone and not of its shareholders : it may impair 
the rights of the shareholders and not of the company ; it may impair the righst 
of the shareholders as well as of the company. Jurisdiction of the Court to grant 
relief cannot be denied, when by State action the rights of the individual share- 
holder are impaired, even if that actionimpairs the rights of the company as well. 
The test in determining whether the shareholder’s right is impaired is not formal. 

It is essentially qualitative: if the State action impairs the right of the shareholders 
as well as of the company, the Court will not, concentrating merely upon the techni- 
cal operation of the action, deny itselfjurisdiction to grant relief. 

A shareholder, a depositor or a director of a banking company may not, there- 
fore, be entitled to move a petition for infringement of the rights of the company, 
unless by the .action impugned by him, his rights arc also infringed. 

The present writ petition by the petitioner (who claimed to be a share- 
holder, director and holder of deposit and current accounts in some of the banks 
taken over) challenging the validity of the Banking Companies (Acquisition and 
Transfer of Undertakings) Act, 1969, on the ground that it infringed his rights 
under Articles 14, 19 and 31 of the Constitution, was maintainable. 


• W. Ps. Nos. 222, 300 and 298 of 1969. 


10th February, 1970. 
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Query: Determination by the President of the existence of circumstances 
and the necessity to take immediate action on which the satisfaction under 
Article 123 of the Constitution of India depends, how far justiciable? 

Per Ray, j.r — The interpretation of Article 123 of the Constitution is to be 
made first on the language of the Article and secondly the context in which that 
power is reposed in the President. When power is conferred on the President to 
promulgate Ordinances the satisfaction of the President is subjective for these 
reasons : The power in Article 123 is vested in the President who is the executive 
head and the circumstances contemplated in Article 123 are a guide to the Presi- 
dent for exercise of such power. Parliament is not in session throughout the year 
and during the gaps between sessions the legislative power of promulgating ordi- 
nances is reposed in the President in cases of urgency and emergency. The 
President is the sole judge whether he will make the Ordinance. The power under 
Article 123 relates to policy and to an emergency when immediate action is con- 
sidered necessary and if an objective test is applied the satisfaction of the President 
contemplated in Article 123 will be shorn of the power of the President himself 
and as the President will be acting on the advice of Ministers it may lead to dis- 
closure of facts which under Article 75 (4) are not to be disclosed. For these 
reasons it must be held that the satisfaction of the President is subjective. 

The only way in which the exercise of power by the President can be challenged 
is by establishing bad faith or mala fide and corrupt motive. Bad faith will destroy 
any action. Such bad faith will be a matter to be established by a party propound- 
ing bad faith. He is not only to allege the same but also to prove it. In the 
present case there is no allegation of mala fides. 

The fact that the Banking Companies (Acquisition and Transfer of Undertak- 
ings) Ordinance. 1969 -was passed shortly before the Parliament session began 
does not show any mala fides. 

Legislature competence : By Majority : The argument that the Banking Companies 
(Acquisition and Transfer of Undertakings) Act (XXII of 1969) is not within 
the legislative power of the Parliament or that in any event to the extent to which 
it vests in the corresponding new banks the assets of business other than banking, 
it trenches upon the authority of the State Legislature and on that account void, 
is untenable. 

It cannot, however be held that Parliament -was competent to enact Act XXII 
of 1969, because the subject matter of the Act is “ with respect to ” regulation 
of trading corporations and matters subsidiary and incidental thereto and on that 
account is covered by Entries 43 and 44 of List I of the Seventh Schedule to the 
Constitution of India. (For reasons see judgment). 

Nor is it covered in its entirety by “ Banking ” in Entry 45 of List I. The legis- 
lative entry in List I is t: Banking ” and not t! Banker ” or “ Banks ”. To include 
within the connotation of the expression “ Banking " in Entry 45 List I, power to 
legislate in respect of all commercial activities -which a banker by the custom of 
bankers or authority of lav.* engages in, would result in re-writing the Constitu- 
tion. Investment of power to legislate on a designated topic covers all matters 
incidental to the topic. A legislative entry being expressed in a broad designa- 
tion indicating contour of plenary power must receive a meaning conducive 
to the widest amplitude, subject however to limitations inherent in the federal 
scheme which distributes legislative power between the union and the consti- 
tuent units. The field of “Banking ” cannot be extended to include trading 
activities which not being incidential to banking encroach upon the substance of 
the entry t: trade and commerce ” in Entry 26^ List II. 

But this docs not lend any practical support to the argument that Act XXH of 
1969 to the extent it makes provisions in respect of the undertaking of the named 
banks relating to non-banking business distinct and independent of the banking 
business, is nitre zires. There is no evidence that the named banks were before 
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19th July, 1969, carrying on non-banking business distinct and independent of 
of the banking business, or that the banks held distinct assets for any non-banking 
business, apart from the assets of the banking business. 

Power to legislate for acquisition of property is exercisable only under Entry 
42 of List III, and not as an incident of the power to legislate in respect of a specific 
head of legislation in any of the three lists. Under that entry “property' 5 can 
be compulsorily acquired. In its normal connotation “ property” means the 
“ highest right a man can have to anything, being that right which one has to 
lands or tenements, goods or chattels which does not depend on another's 
courtesy : it includes ownership, estates and interests in corporeal things, and 
also rights such as trade-marks, copy-rights, patents and even rights in personam 
■capable of transfer or transmission, such as debts ; and signifies a beneficial 
right to or a thing considered as having"a money value, especially ■with reference 
to transfer or succession, and to their capacity of being injured.” The expression 
“ undertaking 55 in section 4 of Act XXII of 1969 clearly means a going concern 
with all its rights, liabilities and assets as distinct from various rights and assets 
which compose it. 

Power to legislate for acquisition of “ property 55 in Entry 42, List III therefore 
Includes the power to legislate for acquisition of an undertaking. The expression 
“ property ” in Entry 42, List III has a wide connotation and it includes not only 
assets, but the organisation, liabilities and obligations of a going concern as a unit. 
A law may therfore, be enacted for compulsory acquisition' of an undertaking 
as defined in section 5 of Act XXII of 1969. 

Per Ray, J.: The contention that the word “Banking 55 in Entry 45 °f Lis' 1 1 
would have the same meaning as the definition of “ banking 55 in section 5(0) of 
the Banking Regulation Act of 1949 and that therefore Act XXII of 1969 is not, 
in its entirety, within the legislative competence of “ Banking 55 under Entry 45, 
List I, is untenable. “ Banking 55 in Entry 45, List I trill have the wide meaning 
to include all legitimate businesses of a banking company referred to in section 
5 ( b ) as well as in section 6 (1) of the Banking Regulation Act, 1949. 

The business of a bank will consist not only of the hard core of banking business 
but also of the diverse kinds of lawful businesses which have grown to be inextri- 
cably bound up in the form of chain or string transactions. The word has never 
had any static meaning and the only meaning trill be the common under- 
standing of men and the established practice in relation to banking. 

Act XXII of 1969 is a valid piece of legislation under Entries 42 in List III 
and Entry 45 of List I. It does not trench upon Entry' 26 in List II. 

The undertaking of a banking company is property which can be acquired 
under Article 31 (2) of the Constitution. 

Infringement of Articles 19 (1) (f) and (g) — By Majority : The contention that 
Articles 31 (2) and 19 (1) (J) are mutually exclusive and that therefore a law 
directly providing for acquisition of property for a public purpose cannot be 
tested for its validity on the plea that it imposes limitations on the right to pro- 
perty which are not reasonable, is untenable. 

Under the Constitution protection against impairment of the guarantee of 
fundamental rights is determined by the nature of the right, the interest of the 
aggrieved party and the degree of harm resulting from the State action. Impair- 
ment of the right of the individual and not the object of the State in taking the 
impugned action, is the measure of protection. To concentrate merely on power 
of the State and the object of the State action in exercising that power is therefore 
to ignore the true intent of the Article. In this Court, there is, however, a body 
of authority that the nature and c-x’ent of the protection of the fundamental rights 
is measured not by the operation of the State action upon the rights of the indivi- 
dual, but by its object. Thereby the constitutional scheme which makes the 
guaranteed rights subject to the permissible restrictions within their allotted fields 
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got blurred, and gave impetus to a theory that certain Articles of the Constitution 
■enact a code dealing exclusively with matters dealt with therein and the protection 
■which an aggrieved person may claim is circumscribed by the object of the State 
action. Protection of the right to property or personal freedom is most needed 
when there is an actual threat. To argue that State action which deprives a person 
permanently or temporarily of his right to property, or personal freedom 
operates to extinguish the right or the remedy is to reduce the guarantee to an 
empty platitude. Again to hold that the extent of, and circumstances in which, 
the guarantee of protection is available depends upon the object of the State 
action, is to seriously erode its effectiveness. Examining the problem not merely 
in semantics but in the broader and more appropriate context of the constitutio- 
nal scheme which aims at affording the individual the fullest protection of his 
basic rights and on that foundation to erect a structure of a truly democratic 
polity, the conclusion is inevitable that the validity of the State action must be 
adjudged in the light of its operation upon the rights of the individual and groups 
of individuals in all their dimensions. 

(Divergent lines of authority discussed.) 

Limitations prescribed for ensuring due exercise of the authority of the State 
to deprive a person of his property and of the power to compulsorily acquire his 
property are, therefore, spcific classes of limitations on the right to property falling 
within Article ig (i) (f ). Hence it cannot be said that the challenge to the 
validity of the provision for acquisition is liable to be tested only on the ground of 
non-compliance wth Article 3r (2). Formal compliance with the conditions 
under Article 31 (2) is not sufficient to negative the protection of the guarantee of 
the right to property. Acquisition must be under the authority of a law and the 
expression “ law ” means a law •which is within the competence of the Legislature, 
and does not impair the guarantee of the rights in Part III. Thus, Articles rg (1) 

( f ) and 31 (2) are not mutually exclusive. 

The assumption in A.K. Gopalaris case, (1950) S.C.R. 88: (1950) S.C.J. 174, 
that certain Articles in the Constitution exclusively deal with specific matters 
and in determining -whether there is infringement of the individual’s guaranteed 
rights, the object and the form of the State action alone need be considered, and 
■effect of the laws on fundamental rights of the individuals in general will be 
ignored cannot be accepted as correct. 

The area of protection afforded against State action by the freedom under Arti- 
cle 19 (1) (/) and by the exercise of the power of the State to acquire property of 
the individual without his consent must still be reconciled. If property is com- 
pulsorily acquired for a public purpose and the law satisfied the requirements of 
Articles 31 (2) and 31 (2A), the Court may readily presume that by the acquisi- 
tion a reasonable restriction on the exercise of the right to hold property is imposed 
in the interests of the general public. But that is not because the claim to plead 
infringement of the fundamental right under Article z 9 (1) (j) does not avail the 
owner ; it is because the acquisition imposes a permissible restriction on the right 
of the owner of the property compulsorily acquired. 

By virtue of Article 19 (6) (it) as amended by the Constitution (First Amend- 
ment) Act, 1951, the basic and essential provisions of law which are integrally 
and essentially connected with the carrying on of a trade by the State will not be 
exposed to the challenge that they impair the guarantee under Article ig (1) (g) 
whether the citizens are excluded completely or partially from earning on that 
trade, or the trade is compctetive. Imposition of restrictions which are incidental 
or subsidiary to the carrying on of trade by the State whether to the exclusion of 
the citizens or not must, however satisfy the test of the main limb. 

Hence the law wffich prohibits after rgth July, 1969, the named banks from 
carrying on banking business, being a necessary incident of the right assumed 
by the Union, is not liable to be challenged because of Article 19 (6) (z'rj in so far 
it affects the right to carry on business. 
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But by the provisions of Act XXII of 1969 the named banks are rendered 
practically incapable of engaging in any business. A named bank cannot even 
use its name and the compensation which is to be given will, in the absence of 
agreement, be determined by the tribunal and paid in securities which will mature 
not before ten years. The named banks are, however, declared entitled to engage 
in business other than banking ; but they have no assets with which that business 
may be carried. A business organization deprived of its entire assets and under- 
taking, its managerial and other staff, its premises, and even its name, even if it 
has a theoretical right to carry on non-banking business, would not be able to do 
so, especially when even the fraction of the value of its undertaking made payable 
to it as compensation, is not made immediately payable to it. 

Where restrictions imposed upon the carrying on of a business are so stringent 
that the business cannot in practice be carried on, the Court will regard the 
imposition of the restrictions as unreasonable. 

If compensation paid is in such a form that it is not immediately available for 
restarting any business, declaration of the right to carry on business other than 
banking becomes an empty formality, when the entire undertaking of the named 
banks is transferred to and vests in the banks together with the premises and the 
names of the banks, and the named banks are deprived of the services of its 
administrative and other staff. Under the circumstances, the restriction 
imposed upon the right of the named banks to carry on ‘ non-banking 1 business 
is plainly unreasonable. 

Per Ray, J . r Article rg (r) (/) does not have any application to acquisition or 
requisition of property for a public purpsoe under authority of a law which pro- 
vides for compensation as mentioned in Article 31 (2) for the following reasons. 
First, the provisions of the Constitutionaretobeinterpretedina harmonious man- 
ner. No provision of the Constitution is superfluous or redundant. It cannot be 
suggested that acquisition of property' for public purpose is not of the same con- 
tent as acquisition for public interest or in the interest of the public. It will be 
pedantry to say that acquisition for. public purpose is not in the interest of the 
public. Secondly, the contention that Article 31 (2) will have to be read along 
with Article rg (r) (f) for the purpose of deciding the piece of legislation on the 
anvil of reasonableness of restrictions in the interest of the general public will 
mean that acquisition or requisition for a public purpose under Article 31 (2) 
is embraced within Article rg (5). That would be not only dep rising the provi- 
sions of the Constitution of harmony but also making Article 31 (2) otiose and a 
dead letter. By harmonising is meant that each provision is rendered free to 
operate, with full vigour in its own legitimate field. If acquisition or requisition 
of property’ for a public purpose has to satisfy- again the test of reasonable restric- 
tion in the interest of the general public then harmony is repelled and Article 31 (2) 
becomes a mere repetition and meaningless. It could not be said that when 
Article 31 (2) was specifically’ enacted to deal with a case of acquisition or requisi- 
tion of property /or a public purpose the framers of the Constitution were not 
aware that it was a form of public deprivation of property’. That is why it is 
important to note the distinction between deprivation of property under Article 
31 (1) which will relate to all kinds of deprivation of property other than acqui'i- 
tion or requisition by the State and Article 31 (2) which deals only with such 
acquisition or requisition of property. 

Thirdly, Article 31 (2) and 3t( 2-A) is a self contained code. Finally the 
Constitution Fourth Amendment Act, ig55 indicates in bold relief the separate 
and distinctive field of law for acquisition and requisition by the State of property 
for public purpose. 

Article ig (6) in the two limbs and in the two sub-Articles of the second limb 
deals with separate matters and State monopoly in respect of trade or business 
is not open to be reviewed in Courts on the ground of reasonableness. 
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Section 15 (2) of Act XXII of 1969 allows the existing banks to carry on business 
other than banking. If as a result of acquisition, there is lack of 
immediate resources to carry’ on these businesses the Act provides compensation 
and the existing bank will devise ways and means for carrying on the businesses. 
Constitutionality of the Act cannot be impeached on the ground of lack of imme- 
diate resources to carry on business. It cannot be suggested that after compen- 
sation has been provided for, the State will have to provide moneys to enable the 
existing bank to carry on these businesses. That would be asking for something 
beyond the limits of the Constitution. If the entire undertaking of a banking 
company is taken by way of acquisition the assets cannot be separated to dis- 
tinguish those belonging to banking business from others belonging to “ non- 
banking business because assets are not divided on any such basis. It would, 
be strange to hold in the teeth of- express provisions in Act XXII of 1969 permit- 
ting the banks to carry on business other than banking that the same will amount 
to a prohibition on the bank to carry on those businesses. 

Articles 19 (1) (f) and (g) do not at all enter the domain of Article 31 (2) 
because a legislation for acquisition and requisition of property for public purpose 
is not required to be tested again on the touchstone of reasonableness of restriction. 
Such reasonable restriction is inherent and implicit in public purpose. That is 
why public purpose is dealt with separately in Article 31 (2). 

Infringement of Article 14 : By majority. — The fourteen named banks are prohibited 
from carrying on banking business, a disability for which there is no rational 
explanation. Banks other than the named banks may carry’ on banking business 
in India and abroad; new banks may be floated for carrying on banking business. 
In this a flagrantly hostile discrimination is practised. Section 15 (2) of the Act 
which by' the clearest implication prohibits the named banks from carrying on 
banking business is, therefore, liable to be struck down. 

Again the named banks are also, though in theory’ competent, in substance 
prohibited from carrying on non-banking business. For reasons set out for hold- 
ing that the restriction is unreasonable it must also be held that the guarantee of 
equality is impaired by taking over the assets relating the non-banking business. 

Per Ray, J. — The object of Act XXII of 1969 is to control the deposit resources 
for developing national economy’ and as such the selection of 14 banks having 
regard to their larger resources, their greater coverage, their managerial and 
personnel resources and the administrative and organisational factors involved 
in expansion is both intelligible and related to the object of the Act. Section 15 
(2) {d) states that these 14 banks after acquisition are not to carry’ on any bankine 
business for the obvious reason that these 14 banks are not in the same class as 
the other Indian banks. Besides, it is also reasonable that the 14 banks should 
not be permitted to carry on banking business as the corresponding nets’ banks. 
Therefore the classification of the 14 banks is also a rational and intelligible 
classification for the purposes of the Act. 

There has to be a line of demarcation somewhere and it is reasonable that these 
14 banks which are in a class by themselves because of their special features in 
regard to deposit, credit, administration, organisation should be prohibited from 
carrying on banking business. These special circumstances arc the reasons for 
classification. This distinction between the 14 banks and others reasonably 
justified different treatment. An absolute symmetry or an accurate classification 
is not possible to be achieved in the task of acquisition of undertakings of banking 
companies. 

Infringement of Article 31 (2) : By Majority. — A law providing for acquisition must 
either fix the amount of compensation or specify the principles on which, and 
the manner in which the compensation is to be determined and given. It is plain 
on the terms of Articles 31 (2) that the owner whose property is compulsorily 
acquired is guaranteed the right to receive compensation and the amount of 
compensation is either fixed by’ the law or is determined according to the princi- 
s c J— 72 



570 " 


THE SUPREME COURT JOURNAL 


[1970 


pies and in the manner specified by the law. The law which does not ensure the 
guarantee will, except where the grievance only is that the compensation provided 
by the law is inadequate, be declared void. 

Both the lines of thought in Vajravelu Mudaliar's case , (1964) 2 S.C.J. 703 : 
( r 9^5) 1 S.C.R. 614 and Shantilal Mangaldas’s case, (1969) 2 S.C.J. 322 : A.I.R. 
1969 S.C. 634, which converge in the ultimate result, support the view that the 
principle specified by the law for determination of compensation is beyond the 
pale of challenge, if it is relevant to the determination of compensation and is a 
recognised principle applicable in the determination of compensation for 
property compulsorily acquired and the principle is appropriate in determining 
the value of the class of property sought to be acquired. 

On the application of the view expressed in the above two decisions. Act XXII 
of 1969 is liable to be struck down as it fails to provide to the expropriated banks 
compensation determined according to relevant principles. 

It cannot be held that a principle specified by the Parliament for determining 
compensation, of the property to be acquired is conclusive. If that view be accep- 
ted, the Parliament will be invested with a charter of arbitrariness and by abuse 
of legislative process, the constitutional guarantee of the right to compensation 
may be severely inpaired. The principle specified must be appropriate to the 
determination of compensation for the particular class of property sought to be 
aoquired. 

Compensation to be determined under Act XXII of .1969 is for acquisition of 
the undertaking, but the Act instead of providing for valuing the entire under- 
taking as a unit provides for determining the value of some only of the components, 
which constitute the undertaking and reduced by the liabilities. It also provides 
different methods of determining compensation inrespcctof each such component. 
This method for determination of compensation is prima facie not a method 
relevant to the determination of compensation for acquisition of the undertaking. 
Aggregate of the value of components is not necessarily the value of the 
entirety of a unit of property acquired, especially when the property is a -going 
concern, with an organised business. On that ground alone acquisition of the 
undertaking is liable to be declared invalid, Tor it impairs the Constitutional 
guarantee for payment of compensation for acquisition of property by law. 

Even if it be assumed that the aggregate value of the different components 
will be equal to the value of the undertaking of the named bank as a going con- 
cern the principles specified do not give a true recompense to the banks for the 
loss of the undertaking. 

The undertaking of a banking company taken over as a going concern would 
ordinarily include the goodwill and the value of the unexpired period of long- 
term leases in the prevailing conditions in urban areas. But good-will of the 
banks is not one of the items in the assets in the impugned Act and in clause (/) 
of Part I of Schedule II though provision is made for including a part of the pre- 
mium paid in respect of leasehold properties proportionate to the unexpired period, 
no value of the leasehold interest for the unexpired period is given. The value 
■determined by excluding important components of the undertaking, such as the 
goodwill and value of the unexpired period of leases, will not be compensation for 
the undertaking. 

The method specified for valuation of lands and buildings is not relevant to 
determination of compensation and the value determined thereby in certain 
circumstances is illusory' as compensation. By providing a method of valuation 
of land and buildings which is not relevant the amount determined cannot be 
regarded as compensation. (For details See Majority judgment). 

Determination of compensation to be paid, for the acquisition of an under- 
taking as a unit after awarding compensation for some items which go to make up 
the undertaking and omitting important items amounts to adopting an irrelevant 
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principle in the determination of the value of the undertaking and does not 
furnish compensation to the expropriated owner. 

Further, under the Act the principle for determination of the aggregate value 
of liabilities is also irrelevant. 

Sections 4, 5 and 6 read with Schedule II of Act XXII of 1969 therefore violate 
Article 31 (a) of the Constitution. Since section 4, 5 and 6 and Schedule II are 
not severable for the rest of the Act, the Act must, in its entirety, be declared 
void. 

Per Ray , J . — If the quantum of compensation fixed by the Legislature is not 
liable to be challenged before the Court on the ground that it is not a just equi- 
valent the principles specified for determination of compensation will also not 
be open to challenge on the plea that the compensation determined by the appli- 
cation of these principles is not a just equivalent. The right declared by the 
Constitution guarantees compensation before a person is compulsorily expropriated 
•of the property for public purpose. Principles may be challenged on the ground 
that they are not relevant to the property acquired or the time of acquisition of 
the property but not on the plea tha.t the principles are not relevant to the deter- 
mination of a fair or just equivalent of the property acquired. A challenge to 
the statute that a principle specified by it docs not provide or award a just equi- 
valent will be a clear violation of the Constitutional declaration that inadequacy 
•of compensation provided for is not justicable. 

When principles are laid down in a statute for determination of compensation 
all that the Court will see is whether those principles are relevant for determina- 
tion of compensation. The relevancy is to compensation and not to adequacy. 
It cannot be held that when the relevant principle set out is c ascertained value ’ 
the petitioner could yet contend that market value should be the principle. It 
would really be going into adequacy of compensation by prefcrring'the merits 
of the principle to those of the other for the oblique purpose of arriving at what is 
suggested to be just equivalent. It is unthinkable that the Legislature after the 
Constitution Fourth Amendment Act intended that, the word “ compensation ” 
"would mean just equivalent. Therefore, just equivalent cannot be the criterion 
in finding out whether the principles are relevant to compensation or whether 
compensation is illusory. 

Under Act XXII of 1969 the entire undertaking is the subject-matter of acquisi- 
tion and compensation is to be paid for the undertaking and not .for each of the 
■assets of the undertaking. There is no uniform established principle for valuing 
-an undertaking as a going concern but the usual principle is assets minus liabili- 
ties. If it be suggested that no compensation has been provided for any parti- 
•cular asset that will be questioning adequacy of compensation because compensa- 
tion has been provided for the entire undertaking. 

The principles which have been set out in the 1 969 Act are relevant to the deter- 
mination of compensation. It may be that adoption of one principle may confer 
lesser sum of money than another but that will not be a ground for saying that 
the principle is not relevant. The criticism that compensation provided by the 
1969 Act is illusory is utterly unmeritorious. (For details sec dissenting judgment 
-of Ray, J.). 

Per Ray, J. (Majority expression no opinion): — There can be retrospective 
legislation affecting acquisition of property and such retrospective operation and 
•validation of actions wi'h regard to acquisition docs not offend Article 31 (2) of 
the Constitution. Act XXII of 1969 which is retrospective in operation does not 
violate Article 31 (2) because it speaks of authority of a law without any words 
-oflimitation or restriction as to law being in force at the time. 

Section 1 1 of Act XXII of 1969 does not suffer from the vice of excessive dclc- 
;gation. It is explicable that where the Government acquires undertakings of 
industries, the matters 'of policy involving public interest or national interest 
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should be left to be decided by the Government. There is nothing unconstitu- 
tional in such provisions. 

Acquisition of the 14 banks and the prohibition of banking business by the 
existing banks does not violate Article 301 of the Constitution. Article 305 
directly applies to a late relating to banking and all businesses necessarily inci- 
dental to it carried on by the State to the complete or partial exclusion of 14 
banks. Article 302 can have no application in such a case. An individual 
cannot complain of violation of Article 301. Article 305 applies in the present 
case and therefore neither Article 301 nor Article 302 wall apply. 

Petition under Article 32 of the Constitution of India for enforcement of the 
Fundamental Rights. 

K.A. Palkhivala and M. G. Chagla, Senior Advocates (A.J. Rana, Mrs. A". A. Pdk- 
hivala, R. A 1 ". Bannerjee, S. Swamp and B. Dalta, Advocates and J. B. Dadachanji, 
O. G. Afathar and Ravinder Jdarain, Advocates of M/s. J. B. Dadachanji & Co. with 
them), for Petitioner (In W.Ps. Nos. 222 and 300 of 1969). 

R. V. S. Marti , Advocate, for Petitioner (In W.P. No. 298 of 1969). 

Mr. Jiiren De, Attorney-General for India, Jagadish Swamp, Solicitor-General 
of India, M. G. Setalvad and G. IC. Daphtary, Senior Advocates (R. H. Dhebar, R. A- 
Sachthey and S.P. Jlqyar , Advocates, with them), for Respondent (In W.P. No. 222 
of 1969). 

Mr. Niren De, Attorney-General, for India, jagadish Swamp, Solicitor-General 
of India, M. C. Setalvad, G. K. Daphtary and A f . S. Bindra, Senior Advocates, (It. n. 
Dhebar, R. A r . Sachthey, S. P. Jdayar and A r . IP Hingorani, Advocates, with them), for 
Respondent (In W.P. No. 300 of 1969). 

Mr. Jliren De, Attorney-General for India, Jagadish Swamp, Solicitor-General 
of India, M.C. Setalvad, G. K. Daphtary and Dr. V. A. Seyid Muhammad, Senior 
Advocates (R. H. Dhebar, R. A r . Sachthey and S. P. Jfayar, Advocates, with them), 
for Respondent (In W.P. No. 298 of 1969). 

M. C. Setalvad and S. Mohan Ktimaramangalam, Senior Advocates (R. A. Garg 
and S. G'.Agarwal, Advocates of M/s. Ramamnrthi & Go., and V. J. Francis, Advocate,, 
svith thim), for Intervener No. 1. 

M. G. Setalvad, Senior Advocate (R. H. Dhebar and S. P. Alayar, Advocates, with 
him), for Intervener No. 2 (Maharashtra). 

S. Mohan Ktimaramangalam, Senior Advocate, (A. V. Rangam, Advocate, with, 
him), for Intervener No. 3 (Tamil Nadu). 

Air. Lai Karain Si aha, Advocate-General for the State of Bihar (R. K. Garg and 
D. P. Singh, Advocates, with him), for Intervener No. 4 (Bihar). 

V. K. Krishna Mown, Senior Advocate (AI. R. Krishna Pillai and D. P. Sir.gh T 
Advocates, with him), for Intervener No. 5 (Kerala). 

P. Ram Reddy, Senior Advocate ( P . Parameswara Rao, Advocate, with him), 
for Intervener No. 6 (Andhra Pradesh). 

AI. G. Chagla, Senior Advocate (Sanlosh Chalterjee and G. S. Chatter jee, Advocates, 
with him), for Intervener No. 7 (Orissa). 

The following Judgments of the Court were delivered 

Shah, J. — (On behalf of himself and other Judges except Ray, J.) Rustom 
Cavasjee Cooper — hereinafter called ‘the petitioner’ — holds shares Jn the Centra 
Bank of India Ltd., the Bank of Baroda Ltd,, the Union Bank of India Ltd. , and t c 
Bank oflndia Ltd., and has accounts — current and fixed deposit — with those Ban -S 
he is also a director of the Central Bank oflndia Ltd. By these petitions he claims 
a declaration that the Banking Companies (Acquisition and Transfer of Lndert. .- 
ings) Ordinance VIII of 1969 promulgated on 19th July, i960, and the Ranking^ 
Companies (Acquisition and Transfer of Undertakings) Act XXII of 1969 which re- 
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placed the Ordinance -with certain modifications impair his rights guaranteed 
under Articles 14, 19 and 31 of the Constitution, and are on that account invalid. 

In India there was till 1949, no comprehensive legislation governing banking 
business and banking institutions. The Central Legislature enacted the Banking 
Companies Act X of 1949 (later called ci The Banking Regulation Act ”) to consoli- 
date and amend the law relating to certain matters concerning banking. By 
section 5 ( b ) of that Act, ec banking 55 was defined as meaning c: the accepting, for 
the purpose of lending or investment, of deposits of money from the public, repayable 
on demand or otherwise,” and by section 5 (c) a “ banking company 55 meant “ any 
•company which transacts the business of banking in India.” By section 6 it was 
•enacted that in addition to the business of banking as defined in section 5 ( b ) a 
Banking company may engage in one or more of the forms of business specified in 
clauses (a) to (0) of sub-section (1). By sub-section (2) of section 6 banking com- 
panies were prohibited from engaging “ in any form of business other than those 
referred to in sub-section (1).” The Act applied to commercial banks, and enacted 
provisions, amongst others, relating to prohibition of employment of managing 
agents and restrictions on certain forms of employment; minimum paid-up capital 
and reserves; regulation of voting rights of shareholders and election of Board of 
Directors; prohibition of charge on unpaid capital; restriction on payment of divi- 
dend; maintenance of a percentage of assets; return of unclaimed deposits; and 
accounts and balance-sheets. It also enacted provisions authorising the Reserve 
Bank to issue directions to and for trial of proceedings against the Banks and for 
speedy disposal of winding up proceedings of Banks. 

The Banking Regulation Act -was amended by Act LVIII of 1968, to give 
effect to the -policy- of “ social control ” over commercial banks.- Act LVTII of 
1968 provided for reconstitution of the Boards of Directors of commercial banks 
■with a Chairman who had practical experience of the working of a Bank or financial, 
economic and business administration, and with a membership not less than 51 per 
cent, consisting of persons having special knowledge or practical experience in 
accountancy, agriculture and rural economy, banking co-operation, economics, 
finance, law’ and small-scale industry'. The Act also provided that no loans shall 
be granted to any director of the Bank or to any concern in which he is interested 
as Managing Director, Manager, employee or guarantor or partner or in which 
he holds substantial interest. The Reserve Bank -was invested with power to give 
directions to commercial banks and to appoint directors or observes in the interest 
•of depositors or proper management of the Banking Companies, or in the interest 
of Banking policy (which expression was defined by section 5 (ca) as 

Cc any policy which is specified from time to time by the Reserve Bank in the 
interest of the banking system or in the interest of monetary stability or sound 
economic growth, having due regard to the interests of the depositors, volume 
of deposits and other resources of the bank and the need for equitable allocation 
and the efficient use of these deposits and resources 

The Reserve Bank was also invested wiih power to temove managerial 
and other personnel from office and to appoint additional directors and 
to issue directions prohibiting certain activities in relation to Banking Companies. 
The Central Government was given power to acquire the business of anv Bank 
if it failed repeatedly to comply with any direction issued by the Reserve 
Bank under certain specific provision in regard to any matter concerning the affairs 
of the Bank and if acquisition of the Bank teas considered necessary in the interest 
of the depositors or in the interest of the banking policy or for the better provision of 
credit generally or of credit to any particular section of the community or in a 
particular area. 

During the last two decades the Reserve Bank reorganised tire banking structure. 
A number of units which accounted for a small section of the banking business 
were amalgamated under directions of the Reserve Bank. The total number of 

commercial banking institutions was reduced from 566 in 1951 to 89 in 1969 73 

scheduled and 16 non-schedulcd. ~ 
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In exercise of the authority conferred by the State Bank of India Act XXI of 
1 955 ^e undertaking of the former Imperial Bank of India was taken over by a 
public corporation controlled by the Central Government. The State Bank took 
over seven subsidiaries under authority conferred by Act XXXVIII of 1 959. There 
were in June, 1969 14 commercial banks operating in India c-ach having deposits 
exceeding Rs. 50 crores. The following is an analysis of the commercial banking 
structure in India in June, 1969: 


No. of No. of Deposits Credit {in 

Banks. Offices. {in. Crores) Crores). 


State Bank of India 
Subsidiaries of State Bank of India. . 
Indian Schedule Commercial banks 
(each with deposit exceeding Rs. 50 
Crores) 

Banks incorporated in Foreign 
Countries 

Other Indian Scheduled Banks 
Non- scheduled Commercial Banks. 


I 

1,566 

948 

967 

7 

888 

291 

219 

14 

4 ,t 3 o 

2,632 

1,829 

15* 

130 

478 

385* 

36 

r , 3 2 4 

296 

197 

16 

216 

28 

l6 


*Only 13 were operating. 

Late in the afternoon of 19th July, 1969 (which was a Saturday) the Vice- 
President (acting as President) promulgated, in exercise of the power conferred by 
clause (1 j of Article 123 of the Constitution, Ordinance VIII of 1969 transferring 
to and vesting the undertaking of 14 named commercial banks in corresponding 
new banks set up under the Ordinance. The long title of the Ordinance read as 
follows: 

“ An Ordinance to provide for the acquisition and transfer of the undertakings 
of certain banking companies in order to serve better the needs of development 
of the economy in conformity with national policy and objectives and for matters 
connected therewith or incidental thereto.” 

By section 2, “ banking company ” was defined as not including a foreign company 
within the meaning of section 591 of the Companies Act, 1956. An “ existing bank ’ 
was defined by section 2 (b) as meaning 

" a banking company specified in column r of the First Schedule, being a 
company the deposits of which, as shown in the return as on the last Friday of 
June, 1969, furnished to the Reserve Bank under section 27 of the Banking 
Regulation Act, 1949, were not less than rupees fifty crorts.” 

In the Schedule to the Act were included the names of fourteen commercial 
banks. 

(j) The Central Bank of India Ltd. 

(2) The Bank of India Ltd. 

(3) The Punjab National Bank Ltd. 

(4) The Bank of Baroda Ltd. 

(5) The United Commercial Bank Ltd. 

(6) Canara Bank Ltd. 

(7) United Bank of India Ltd. 

(8) Dcna Bank Ltd. 

(9) Syndicate Bank Ltd. 

(xo) ”1116 Union Bank of India Ltd. 
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(n) Allahabad Bank Ltd. 

(12) The Indian Bank Ltd. 

(13) The Bank of Maharashtra Ltd. 

(14) The Indian Overseas Bank Ltd. 

These banks arehereinafter referred to as the named banks. 

A “ corresponding new bank ” was defined in relation to an existing bank as meaning 
c: the body corporate specified against such bank in column 2 of the First Schedule.^ 
By section 2 (g) it was provided that the words and expressions used in the Ordinance 
and not defined, but defined in the Banking Regulation Act, 1949, had ihe meaning 
respectively assigned to them in that Act. Thereby the definitions of “banking" 
and “ banking company ” in section 5 (b) and section 5 ( c ) of the Banking Regulation 
Act were incorporated in the Ordinance. 

The principal provisions of the Ordinance were — (1) Corporations styled in 
the ordinance “ corresponding new banks ” shall be established, each such corpora- 
tion having paid-up capital equal to the paid-up capital of the named bank in 
relation to which it is a corresponding new bank. The entire capital of the new 
bank shall stand vested in the Central Government. The corresponding new 
banks shall be authorised to carry on and transact the business of banking as defined 
in clause ( b ) of section 5 of the Banking Regulation Act, 1949, and also to engage 
in one or more forms of business specified in sub-section (1) of section 6 of that Act. 
The Chairman of the named bank holding office immediately before the commence- 
ment of the Ordinance shall be the Custodian of the corresponding new bank. The 
general superintendence and direction of the affairs and business of a correspond- 
ing bank shall be vested in the Custodian, who shall be the chief executive officer 
of that bank. 

(2) The undertaking within or without India of every named bank on the 
commencement of the Ordinance shall stand transferred to and vested in the 
corresponding new bank. The expression “ undertaking ” shall include all assets, 
rights, powers, authorities and privileges, and all property, movable and immovable 
cash balances, reserve fund investments and all other rights and interests arising 
out of such property as are immediately before the commencement of the Ordinance 
in the ownership, possession, power or control of the named bank in relation to the 
undertaking, including all books of accounts, registers, records and all other docu- 
ments of whatever nature relating thereto. It shall also include all borrowings, 
liabilities and obligations of whatever kind then subsisting of the named bank in 
relation to the undertaking. If according to the law of any foreign country, the 
provisions of the Ordinance by themselves do not effectively transfer or vest any 
asset or liability situated in that country in the corresponding new bank, the affairs 
of the named bank in relation to such asset or liability shall stand entrusted to the 
chief executive officer of the corresponding new bank with authority to take steps 
to wind up the affairs of that bank. All contracts, deeds, bonds, agreements, 
powers of attorney, grants oflegal representation and other instruments of whatever 
nature subsisting or having effect immediately before the commencement of the 
Ordinance, and to which the named bank is a party or which are in favour of the 
named bank shall be of as full force and effect against or in favour of the correspond- 
ing new bank, and be enforced or acted upon as fully and effectivclv as if in the 
place of the named bank the corresponding new bank is a party thereto or as if 
they are issued in favour of the corresponding new bank. In pending suits or other 
proceedings by or against the named bank, the corresponding new bank shall be 
substituted in those suits or proceedings. Any reference to any named bank in 
any law, other than the Ordinance, or in any contract or other instrument shall be 
construed as a reference to the corresponding new bank in relation to it. 

(3) The Central Government shall have power to frame a scheme for carrying 
out the provisions of the Act, and for that purpose to make provisions for the corres- 
ponding new banks relating to capital structure, constitution of the Board of Directors 
manner of payment of compensation to the shareholders, and matters incidental' 
consequential and supplemental. Corresponding new banks shall also be guided 
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in the discharge of their functions by such directions in regard to matters of policy 
•involving public interest as the Central Government may give. 

(4) On the commencement of the Ordinance, every person holding office as 
•Chairman, Managing Director, or other Director of a named hank, shall be deemed 
to have vacated office, and all officers and other employees of a named bank shall 
become officers or other employees of the corresponding new banks. Every named 
•bank shall stand dissolved on such date as the Central Government may by notifi- 
•cation in that behalf appoint. 

(5) The Central Government shall give compensation to the named banks 
•determined according to the principles set out in Second Schedule, that is to say, — 

(a) where the amount of compensation can be fixed by agreement, it shall 
be determined in accordance with such agreement. 

(b) where no such agreement can be reached, the Central Government shall 
refer the matter to the Tribunal within a period of three months from the date on 
which the Central Government and the existing bank fail to reach an agreement 
•regarding the amount of compensation. 

Compensation so determined shall be paid to each named bank in marketable 
'Central Government securities. For the purpose of determining compensation, 
Tribunals shall be set up by the Central Government with certain powers of a 
'Civil Court. 

(5) The Central Government shall have power to make such orders not 
inconsistent with the provisions of the Ordinance which may be necessary for the 
•purpose of removing defects. 

Under the Ordinance the entire undertaking of every named commercial 
bank was taken over by the corresponding new bank, and all assets and contractual 
-rights and all obligations to which the named bank was subject stood transferred to 
the corresponding new bank. The Chairman and the Directors of the Banks 
-vacated their respective offices. To the named banks survived only the right to 
receive compensation to be determined in the manner prescribed. Compensation, 
unless settled by agreement, was to be determined by the Tribunal, and was to 
be given in marketable Government securities. The entire business of each named 
bank was accordingly taken over, its chief executive officer ceased to hold office 
and assumed the office of Custodian of the corresponding new bank, its 
directors vacated office; and the services of the administrative and other staff 
stood transferred to the corresponding new bank. The named bank had thereafter 
no assets, no business, and no managerial administrative or other staff; it was 
incompetent to use the word " Bank ” in its name, because of the provisions con- 
tained in section 7 (1) of the Banking Regulation Act, 1949, and was liable to be 
dissolved by a notification of the Central Government. 

Petitions challenging the competence of the President to promulgate the 
■Ordinance were lodged in this Court on 21st July, 1969. But before the petitions 
could be heard by this Court, a Bill to enact provisions relating to acquisition and 
transfer of undertakings of the existing banks was introduced in the Parliament, 
-and was enacted on 9th August, 1969, as “ The Banking Companies (Acquisition and 
Transfer of Undertakings) Act XXII of 1969.” The long title of the Act was in 
terms identical with the long title of the Ordinance. By sub-scciion (1) of section 
27 of the Act, Ordinance VIII of 1969 was repealed. In the First Schedule were 
■included the names of the 14 banks named in the Ordinance in juxtaposition with 
the names of the corresponding new hanks. By sub-section (2) of section r, Uir 
Act came into force on 19th July, 1969, and theundertaking of every named bank 
was deemed, with effect from that date, to have vested in the corresponding new 
'hank. By section 27 (2), (3) and (4) actions taken or things done under the 
Ordinance inconsistent with the provisions of the Act were not to be of any force or 
effect, and no right, privilege, obligation or liability was to be deemed to have been 
•acquired, accrued or incurred under the Ordinance. 
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The general scheme of the Ordinance rcl; ting to the transfer to and vesting in 
the corresponding ness' bank of the undertaking of each named bank, payment of 
compensation, and management of the corresponding new bank, remained unaltered. 
The Act departed from the Ordinance in certain matters : 

(1) Under the Act the named banks remain in existence for certain purposes 
and they arc not liable to be dissolved by order of the Government. If under the 
laws in force in any foreign country it is not permissible for a banking company, 
owned or controlled by Government, to carry on the business of banking in that 
country, the assets, rights, powers, authorities and privileges and property, movable 
and immovable, cash balances and investments of any named bank operating in 
that country shall not vest in the corresponding new bank. The directors of the named 
banks shall remain in office and may register transfers or transmission of shares ; 
arrive at an agreement about the amount of compensation payable under the Act 
or appear before the Tribunal for obtaining a determination as to the amount of 
compensation ; distribute to shareholders the amount of compensation received 
by the Bank under the Act for the acquisition of its undertaking ; carry on the 
business of banking in any country outside India if under the law in force in that 
country any bank, owned or controlled by Government, is prohibited from carrying 
on 'the business of banking there; and carry on any business other than the business 
of banking. The Central Government has powe r to authorise the corresponding 
new bank to advance the amount required by the named bank in connection with 
the functions which the directors may perform. Reference to any named bank 
in any law, or in any contract or other instrument shall be construed as a reference 
to the corresponding new bank in relation to it, but not in cases ■where the named 
bank may carry on any business and in relation to that business. 

(2) Principles for determination of compensation and the manner of pay- 
ment are modified. Interim compensation may be paid to a named bank if it agrees 
to distribute to its shareholders in accordance with their rights and interests. A 
major change is made in the principles for determining compensation set out in 
Shedulc II. By Explanation I to clause (e) of Part I of Schedule II, the value of 
any land or buildings to be taken into account in valuing the assets is to be the market 
value of the land or buildings, but where such market value exceeds the “ascertained 
value ”, that “ ascertained value ” is to be taken into account, and by Explanation II 
the “ ascertained value ” of any building wholly occupied on the date of the com- 
mencement of the Act is to be twelve times the amount of the annual rent or the 
rent for which the building may reasonably be expected to be let out from year to 
year, and reduced by one-sixth of the amount of the rent on account of maintenance 
and repairs, annual premium paid to insure the building against risk of damage or 
destruction, annual charge, if any, on the building, ground rent, interest on any 
mortgage or other capital charge on the building, interest on borrowed capital if the 
building has been acquired, constructed, repaired, renewed or re-constructed ■with 
borrowed capital, and the sums paid on account of land revenue or other taxes in 
respect of such building. 

(3) The Central Government may reconstitute any corresponding new bank 
into two or more corporations ; amalgamate any corresponding new bank or with 
another banking institution ; transfer the whole or any part of the undertaking of a 
corresponding new bank to any other banking institution ; or transfer the whole or 
any part of the undertaking of any other banking institution to a corresponding new 
bank. The Board of Directors of the corresponding new banks arc to consist of 
representatives of the depositors of the corresponding new bank, employees of such 
banks, farmers, workers and artisans to be elected in the prescribed manner and of 
other persons as the Central Government may appoint. 

(4) The profits remaining after making provision for bad and doubtful debts 
depreciation in assets, contributions to staff and superannuation funds and all other 
matters for which provision is necessary under any law, the corresponding new bank 
shall transfer the balance of profits to the Central Government. 

> C J— 73 
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( 5 ) Provision of law relating to winding up of corporations do not apply to 
tlie corresponding new banks, and a corresponding new bank may be ordered to 
be liquidated only by the order of the Central Government. 

The petitioner challenges the validity of the Ordinance and the Act on the 
following principal grounds : 

■I. The Ordinance promulgated in exercise of the power under Article 123 
of the Constitution was invalid, because the condition precedent to the exercise of the 
power did not exist ; 

II. That in enacting the Act the Parliament encroached upon the State 
List in the Seventh Schedule of the Contitution, and to that- exetent the Act is 
outside the legislative competence of the Parliament; 

III. That by enactment of the Act, fundamental rights of the petitioner 
guaranteed by the Constitution under Articles 14, 19 (1) (j) and (g) and 31 (2) are 
impaired ; 

IV. That by the Act the guarantee of freedom of trade under Article 301 is 
violated ; and 

V. That in any event retrospective operation given to Act (XXII of 1969) is 
ineffective, since there was no valid Ordinance in existence. The provision in the 
Act retrospectively validating infringement of the fundamental rights of citizens was 
not rritbin the competence of the Pariismanf. Tha t sub-sections (z) and (2) of section 
xi and section 26 are invalid. 

The Attorney-General contended that the petitions are not maintainable, 
because no fundamental right of the petitioner is directly impaired by the enactment 
of the Ordinance and the Act, or by any action taken thereunder. He submitted 
that the petitioner who claims to be a shareholder, director and holder of deposit 
and current accounts with the Banks is not the owner of the property of the under- 
taking taken over by the corresponding new banks and is on that account incompetent 
to maintain the petitions complaining that the rights guaranteed under Articles 14 
19 and 31 of the Constitution were impaired. 

A company registered under the Companies Act is a legal person, separate and 
distinct from its individual members. Property of t] lc Company is not the property 
of the shareholders. A shareholder has merely an interest in the company arising 
under its Articles of Association, measured by a sum of money for the purpose oflia- 
bility, and by a share in the profit. Again a director D f a company is merely its 
agent for the purpose of management. The holder t>f a deposit account in a com- 
pany isits -creditor : he is not the owner of any specific fund lying with the company. 

A shareholder, a depositor or a director may not therefore be entitled to move a 
petition for infringement of the rights of the company, unless by the action impugned 
by him, his rights are also infringed. 

By a petition praying for a writ against infringement of fundamental rights, 
except in a case where the petition is for a writ of habeas corpus and probably for 
infringement of the guarantees under Articles 17, 23 und 24, the petitioner may seek 
relief in respect of his own rights and not of others. The shareholder of a company, 
it-is true, is not the owner of its assets ; he has merely a right to participate in the 
profits of the company subject to the contract contained in the Articles of Association. 
But on that account the petitions will not fail. A measure executive or legislative 
may impair the rights of the company alone, and not of its shareholders ; it may 
impair the rights of the shareholders and not of the company : it may impair the 
rights of the shareholders as well as of the company. Jurisdiction of the Court to 
grant relief cannot Ire denied, when by State action the rights of the individual, 
shareholder arc impaired, if t hat action impairs the rights of the company as well. 
Tlie test in determining whether the shareholder's right is impaired is not formal : 
it is essentially qualitative : if the State' action impairs the right of the shareholders 
as well as of the company, the Court will not, concentrating merely upon the 
technical operation of the action, deny itself jurisdict'on to grant relief. 

Thcpctitiont r claims that by the Act and by the Ordinance the rights guaranteed 
to him under Articles 14, 19 and 31 of the Constitution arc impaired. He says 
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that the Act and the Ordinance are without legislative competence in that they inter- 
fere with the guarantee of freedom of trade and are not made in the public interest ; 
that the Parliament had no legislative competence to enact the Act and the President 
had no power to promulgate the Ordinance, because the subject-matter of the Act 
and the Ordinance is (partially at least) -within the State List ; and that the Act and 
Ordinance are invalid because they vest the undertaking of the named banks in the 
new corporations without a public purpose and without setting out principles and 
the basis for determination and payment of a just equivalent for the property expro- 
priated. He says that in consequence of the hostile discrimination practised by the 
State the value of his investment in the shares is substantially reduced, his right to 
receive dividend from his investment has ceased, and he has suffered great financial 
loss, he is deprived of the right as a shareholder to carry on business through the 
agency of the company, and that in respect of the deposits the obligations of the 
corresponding new banks not of his choice are substituted without his consent. 

In Dwarkadas Shrinivas v. The Sholapur Spinning and Weaving Company Limited and 
others *, this Court held that a preference shareholder of a company is competent to 
.maintain a suit challenging the validity of the “ Sholapur Spinning and Weaving 
Company (Emergency Provisions) Ordinance ” 2 of 1950 (which was later replaced 
by Act XXVII of 1950), which deprived the company of its property without 
payment of compensation within the meaning of Article 3 1 . Mahajari, J., observed : 

cc The plaintiff and the other preference shareholders are in imminent danger 
' of sustaining direct injury as a result of the enforcement of this Ordinance, the 
direct injury being the amount of the call that they are called upon to pay and 
the consequent forfetiture of their shares.” 

Das, J., in the same case examined the matter in some detail and observed at page 
722 : 

“ The impugned Ordinance, * * directly affects the preference 

shareholders by imposing on them this liability, or the risk of it, and gives them a 
sufficient interest to challenge the validity of the Ordinance, * ' * * 

Certainly he can show that the Ordinance under which these persons have been 
appointed was beyond the legislative competence of the authority which made it 
or that the Ordinance had not been duly promulgated. If he can, with a view to 
destroy the locus standi of the persons who have made the call raise the qustion of 
the invalidity of the Ordinance * * , I can see no valid reason why, 

for the self same purpose, he should not be permitted to challenge the validity of 
the Ordinance on the ground of its unconstitutionality for the breach of the 
fundamental rights of the company or of other persons.” ‘ - 

A similar view was also taken in Chirtmjit Lai 'Chowduri v. The Union of India, - by 
Mukhcijea, J., at page 899, by Fazl Ali, J:, at page 876, by Patanjali Sastfi J.,at 
page 889 and by Das, J., at page g22. 

The judgment of this Court in The Stale Trading Corporation of India Limited and 
others v. The Commercial Tax Officer, Visakhapatnam and others 3 , has no bearing on this 
question. In that case in a petition under Article 32 of the Constitution the State- 
Trading Corporation challenged the infringement of its right to hold property and 
to carry' on business under Article ig (1) (f) and (g ) of the Constitution, and this 
Court opined that die Corporation not being a citizen was incompetent to enforce 
the rights guaranteed by Article 19. Nor has the judgment in Tata Engineering and 
Locomotive Company Limited v. State of Bihar and others *, any bearing .on the question 
arising in these petitions. In a petition under Article 32 of the Constitution filed 
bva Company challenging the levy of sales -tax by the State ofBihar, two shareholders 
were also impleaded as petitioners. It was urged on behalf of the shareholders 
that in substance the interests of the Company and of the shareholders were identical 


1. (1954) SC J. 175: (1954) 1 MU. 355: 
(1954) S.C.R. 674 : A.I.R. 1954 S.C. 119. 

2. (1951) S.CJ. 29 : (1950) S.C.R. 869. 


3. (1964) 4 SC.R. 99 : (1963) 2 S.CJ. 605. 
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and the shareholders were entitled to maintain the petition. The Court rejected that 
contention, observing that what the Company could not achieve dircciiv. it could 
not relying upon the doctrine of “ lifting the veil " achieve indirectly. The peti- 
tioner seeks in this case to challenge the infringement of his osvn rights and not of 
the Banks of which he is a shareholder and a director and with which he has accounts 
— current and fixed deposit. 

It -was urged that in any event the guarantee of freedom of trade does not occur 
in Part III of the Constitution, and the petitioner is not entitled to maintain a peti- 
tion for breach of that guarantee in this Court. But the petitioner does not seek by 
these petitions to enforce the guarantee of freedom of trade and commerce in Article 
301 : he claims that in enacting the Act the Parliament has violated a constitutional 
restriction imposed by Part XIII on its legislative power and in determining she 
extent to which his fundamental freedoms are impaired, the statute which the Parlia- 
ment is incompetent to enact must be ingored. 

It is not necessary to consider whether Article 31-A (1) (d) of the Constitution 
bars the petitioner’s claim to enforce his rights as a director. The Act prir.afcri' 
does not (though the Ordinance purported to) seek to extinguish or modify the right 
of the petitioner as a director : it seeks to take away expressly the right of the named 
Banks to carry on banking business, while reserving their right to carry on business 
other than banking. Assuming that he is not entitled to set up his right to enforce 
his guaranteed rights as a direcotr, the petition will not still fail. The Preliminary 
objection raised by the Attorney-General against the maintainability of the peti- 
tions must fail. 

I. Validity of Ordinance 8 of 1969 — 

Power to issue Ordinance is by Article 123 of the Constitution vested in the 
President. Article 123 provides : 

“ (1) If at any time, except when both Houses of Parliament arc in session, 
the President is satisfied that circumstances exist which render it necessary for him 
to take immediate action, he may promulgate such Ordinance as the circumstances 
appear to him to require. 

(2) An Ordinance promulga’cd under this Article shall have the same force 
and effect as an Act of Parliament, but every such Ordinance — 

(а) shall be laid before both Houses of Parliament and shall cease to operate 
at the expiration of six weeks from the re-assemblv of Parliament, or, if before the 
expiration of that period resolutions disapproving it are passed by both Houses, 
upon the passing of the second of those resolutions : and 

(б) .may be withdrawn at any time by the President. 

Explanation. — Where the Houses of Parliament arc summoned to rc-assembic 
on different dates, the period of six weeks shall be reckoned from the later of those 
dates for the purposes of this clause. 

(3) If and so far as an Ordinance under this article makes any provision 
which Parliament would not under this Constitution be comptcnt to enact, it 
shall be void.” 

Under the Constitution, the President being the constitutional head, normal- 
ly acts in all matters including the promulgation of an Ordinance on the advice of 
his Council of Ministers. Whether in a given case the President may decline *o 
be guided by the advice of his Council of Ministers is a matter which need not detain 
us. The Ordinance is promulgated, in the name of the President and in a consti- 
tutional sense on his satisfaction : it is in truth promuJga'ed on the advice of hh 
Council of Ministers and on their satisfaction. The President is under the CorWt- 
tution not the repository of the legislative power of zhe Union, but with a view to 
meet extraordinary situations demanding immediate enactment of laws, prevision is 
made in the Constitution investing the President with power to legislate by promul- 
gating Ordinances. 
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Power to promulgate such Ordinance as the circumstances appear to the 
President to require is exercised — (a) when both Houses of Parliament are not in 
session ; ( b ) the provision intended to be made is within the competence of the 
Parliament to enact ; and ( c ) the President is satisfied that circumstances exist 
which render it necessary for him to take immediate action. Exercise of the power is 
strictly conditioned. The clause relating to the satisfaction is composite : the satis- 
faction relates to the existence of circumstances, as well as to the necessity to take 
immediate action on account of those circumstances. Determination by the 
President of the existence of circumstances and the necessity to take immediate 
action on which the satisfaction depends, is not declared final. 

The Attorney-General contended that the condition of satisfaction of the Presi- 
dent in both the branches is purely subjective and the Union of India is under no 
obligation to disclose the existence of, or to justify the circumstances of the necessity 
to take immediate action. He relied upon the decisions of the Judicial Committee 
in Bhagat Singh v. The King Emperor 1 2 ; King Emperor v. Benoari Lai Sharma-; and 
upon a decision of the Federal Court in Lakhi Karajan Das v. The Province of Bihar B , 
which interpreted the analogous provisions of the Government of India Act, 1935, 
conferring upon the Governor-General in the first two cases, and upon the’Govemor 
of a Province in the last case, power to issue Ordinances. He also relied upon the 
judgment of the Judicial Committee in Hubli Electricity Company Limited v. Province of 
Bombay*. 

The Attorney-General said that investment of legislative power upon the 
President being an incident of the division of sovereign functions of the Union and a 
" matter of high policy ”, the expression “ the President is satisfied that circum- 
stances exist which render it necessary for him to take immediate action ” is incor- 
porated as a guidance and not as a condition of the exercise of power. He invited 
our attention to the restraints inherent in the Constitution on the exercise of the 
power to promulgate Ordinance in clauses (1) and (2) of Article 74 ; clauses (3) 
and (4) of Articles 75 and Article 361, and submitted that the rule applicable to the 
interpretation of Parliamentary Statutes conferring authority upon officers of the 
State to act in a prescribed manner on being satisfied about the existence of certain 
circumstances is inept in determining the true perspective of the power of the head 
of the State in situations of emergency. 

On the other hand, Mr. Palkhivala contended that the President is not made by 
Article 123 the final arbiter of the existence of the conditions on which the power to 
promulgate an Ordinance may be exercised. Power to promulgate an Ordinance 
being conditional, counsel urged, this Court in the absence of a provision — express 
or necessarily implicit in the Constitution — to the contrary, is competent to determine 
whether the power was exercised not for a collateral purpose, but on relevant circum- 
stances which, prime facie, establish the necessity to take immediate action. Counsel 
submitted that the rules applicable to the interpretation of statutes conferring power 
exercisable on satisfaction of the specified circumstances upon the President and 
upon officers of the State, are not different. The nature of the power to perform 
an official act where the authority is of a certain opinion, or that in his view certain 
circumstances exist or that he has reasonable grounds ft o believe, or that he has 
reasons to believe, or that he is satisfied, springing from a constitutional provision 
is in no manner different from a similar power under a Parliamentary Statute, and 
no greater sanctity may attach to the exercise of the power merely bcause the source 
of the power is in the Constitution and not in a Parliamentary Statute. There is, 
it was urged, .nothing in the constitutional scheme which supports the contention 
that the clause relating to satisfaction is not a condition of the exercise of power. 


1. (1931) LJt. 58 LA. 169 : 61 M.L.J. 279. 

2. (1945) L.R. 72I.A.57: (1945) F.C.R. 161 : 
(1945) F-L.J. 1 : (1945) 1 M.L.J.76. 


3. (1949) F.C.R. 693 : (1950) S.C.J. 32 : 
(1950) 1 M.LJ. 760. 

4- (1949) L.R.76I.A. 57: (1949) 2 M.LJ. 30, 
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Counsel relied upon the judgments of this Court in Barium Chemicals Ltd. crJ 
another v. The Company Law Board and others' 1 * and RnhtaS Industries Ltd. v. S. D. Agaric al 
and another-; upon the decisions of the House of Lords in Padf eld and others v. Minister 
of Agriculture, Fisheries and Food and others s ; and of the Judicial Committee in 
Durayappah v. Fernando and others i ; Jdahkttda Ali V. M. F. De. S. Jajcrathm 5 ; 
Ross-Clunis v. Papadopoullos 6 , and contended that the decisions of the Judicial Com- 
mittee in Bhagat' Singh' case 7 , and Benoari Lai S arena's. case s , interpreted a provision 
which was in substance different from the provision of Article 123, that the decision 
in Laf:hi Narayan Das's case 3 * , merely followed the two judgments of the Judicial 
Commettee and since the status of the President under the Constitution qua the 
Parliament is not the same as the constitutional status of the Governor-General 
under the Government of India Act, 1935, the decisions cited have no bearing on 
the interpretation of Article 123. 

The Ordinance has been repealed by Act (XXII of 1969), and the question of 
its validity is now academic. It may assume significance only if we hold that Act 
(XXII of 1969) is valid. Since the Act is', in our view, invalid for reasons herein- 
after stated, we accede to the submission of the -Attorney-General that we need 
express no opinion in this case on the extent of the jurisdiction of the Court to exa- 
mine whether the condition relating to satisfaction <>f the President was fulfilled. 


II. Authority of Parliament to. enact Act ( XXII of 1969) — 

On behalf of the petitioner it is urged that the Act is not within the legislative 
power of the Parliament and that, in any event, to the extent to which jt vests in 
the corresponding new banks the assets of business other than banking, it trenches 
upon the authority of the State Legislature, and is on that account void. _ The 
relevant legislative entries in the Seventh Schedule and the constitutional provisions 
which have a bearing on the question of acquisition and taking over of undertaking 
of a bank may first be read. 

The Parliament has exclusive legislative power with respect to “’Banking ” 
Entry 45 List I ; “ Incorporation, regulation and winding up of trading Corpora- 
tions including banking, insurance and financial corporations but not including co- 
operative societies ”; Entry 43 List I ; and “ Incorporation, regulation and winding 
up of corporations; ■whether trading or not, with objects not confined to one State, 
but not- including Universities”: Entry 44, List I. 

The States have exclusive legislative authority with respect to the following 
subjects in List II: 

Entry 26 — “ Trade and commerce within the State, subject to the provisions 
of entry 33 of List III ;” • 

Entry 30 — “ Money-lending and money-lenders; relief of agricultural indebted- 
ness.” 

The Parliament and the States have concurrent legislative authority with 
respect to the following subjects in List III; 

• Entry 33 — c ‘ Trade and commerce in, and the production, supply and distri- 
. bution of, — 

: ’ (a) the products of any industry where the control of such industry by the 

‘ Union is declared by Parliament by law to be expedient in the public interest, 

• and imported goods of the same kind as such products; 

(6) foodstuffs, including edible oilseeds and oils; 

(c) cattle fodder, including oilcakes and other concentrates ; 


1. (1966) S.C.R. (Supp.) 311 : (1966) 2 
Comp. L.J. 151 : (1966) 2 S.CJ. 623. 

2 : A.r.R. 1969 S.C. 707 : (1969) I Comp. 
LJ. 350 : (1969) 2 S.C.J. 1. 

3. ( 1968) 1 All E.R. 694. 

' 4. L.R. (1967) A.C. 337. 

5. L.R. (1951) A C. 66. 


6. (1958) 2 A1IE.R. 23 : (1958) 1 W.LR. 
546. 

7. (1931) L.R. 58 1.A. 619 : 61 M.L J. 279. 

8. - (1945) L.R. 72 LA. 57 : (1945) I M.LJ. 
76 

9. (1949) F.C.R. 603 : (1950) S.C.J. 32: 
(1950) 1 M.L-J. 760.. ' 
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(d) raw cotton, whether ginned or unginned, and cotton seed; and 

(e) raw jute.” 

Entry 42 — “ Acquisition and requisition of property.” 

The argument raised by Mr. Setalvad, intervening on behalf of the State of 
Maharashtra and the State of Jammu and Kashmir, that the Parliament is compcten 
to enact Act (XXII of 1969,) because the subject-matter of the Act is “with respect 
to ” regulation of trading corporations and matters subsidiary and incidental theretot 
and on that account is covered in its entirety by Entries 43 and 44 of List I of the. 
Seventh Schedule, cannot be upheld. Entry 43 deals with incorporation, regula- 
tion and winding up of trading corporations including banking companies. Law 
regulating the business of a corporation is not a law with respect to regulation of 
a corporation. In List I entries expressly relating to trade and commerce are 
Entries 41 and 42. Again several entries in List I relate to activities commercial 
in character. Entry 45 “ Banking ”; Entry 46 ct Bills of exchange, cheques pro- 
missory notes and other like instruments,” Entry 47 “ Insurance ”; Entry 48 “ Stock 
exchanges and future markets ”; Entry 49 “ Patents, inventions and designs.’* 
There are several entires relating to activities commercial as well as non-com- 
mercial in List II — Entry 21 “Fisheries;” Entry 24 “Industries x x x 
Entry 25 “ Gas and Gas works; ” Entry 26 “ Trade and commerce ”; Entry 30 
“Money-lending and money-lenders;” Entry 31 “Inns and Inn-keeping;” 
Entry 33 “Theatres and dramatic performances cinemas, etc.” We are unable 
to accede to the argument that the State Legislatures are competent to legislate in 
respect of the subject-matter of those entries only when the commercial activities 
are carried on by individuals and not when they are carried on- by Corporations. 

The object of Act (XXII of 1969) is to transfer the undertaking of each named 
bank and to vest it in the corresponding new bank set up with authority to carry on 
banking and other business. Each such corresponding new bank is controlled by 
the Central Government of which the entire capital is to stand vested in and allot- 
ted to the Central Government. The principal provisions of the Act which effec- 
tuate that object relate to — setting up of “ corresponding now banks ” as statutory 
corporations to cany on and transact the business of banking as defined in section 5 
(6) of the Banking Regulation Act, 1949, and one or more other forms of business 
specified in section 6 (1) of that Act, with power to acquire and hold property for 
the purpose of the business, and to dispose of the same; administration of the cor- 
responding new banks as institutions carrying on banking and other business; 
the undertaking of each named bank in its entirety stands transferred to and vested 
in a new corporation set up for that purpose; principles for determination of compen- 
sation and method of payment thereof to each named bank for transfer of its under- 
taking; and that the named bank may not carry on banking business, but may carry 
out business other than banking. 

Mr. Palkhivala submitted that the Parliament may legislate in respect of the 
business of banking as defined in section 5 (&) of the Banking Regulation Act, 1949, 
and matters incidental thereto, and also for acquisition of that part of the under- 
taking of each- named bank which relates to the business of banking, but not in 
respect of any other business not incidental to banking in which the named bank 
was engaged prior to 19th July, 1969, for the power to legislate in respect of such 
other business falls within Entry 26 of List II. As a corollary thereto, counsel sub- 
mitted that power to legislate in respect of acquisition under Entry 42 of List III 
may be exercised by the Parliament only for effectuating legislation under a head 
falling in List I or List III of the Seventh Schedule. 

It is necessary to determine the true scope of “ banking ” in Entry 35, List I, 
the meaning of the expression “ property,” and the limitations on the power of the 
Parliament to legislate in respect of acquisition of property in Entry 42, List III. 
Matters not in contest may be eliminated. Power to legislate for setting up corpo- 
rations to cany on banking and other business and to acquire, hold and dispose of 
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property and to provide for administration of the corporations is conferred upon 
the Parliament by Entries 43, 44 and 45 of the first list. Power to enact that the 
named banks shall not carry on banking bsuiness [as defined in section 5 (b) of 
the Banking Regulation Act] is incidental to the power to legislate in respect of 
banking. Power to legislate for determination of compensation and method of 
payment of compensation for compulsory acquisition of the assets of the named 
banks, in so far as it relates to banking business is also within the power of the 
Parliament. 

The expression “ banking ” is not defined in any Indian statute except the 
Banking Regulation Act, 1949. It may be recalled that by section 5 ( b ) of that 
Act “ banking ” means “ the accepting for the purpose of lending or investment of 
deposits of money from the public repayable on demand or otherwise, and with- 
drawable by cheque , draft or otherwise.” The definition did not include other 
commercial activities which a banking institution may engage in. 

In support of his contention Mr. Palkhivala relied upon the observation of 
Lord Porter in Commonwealth of Australia v. Bank of New South Wales 1 , that banking 
consists of the creation and transfer of credit, the making of loans, purchase and 
disposal of investments and other kindred transactions; and upon the statement 
in Halsbury’s Laws of England, 3rd Edn. Vol 2, Article 270 at pages 150 and 151 
that: 

“ A ‘ banker’ is an individual partnership or corporation, whose sole or predo- 
minating business is banking, that is the receipt of money on current or deposit 
account and the payment of cheques drawn by and the collection of cheques paid 
by a customer,” 

and in the foot-note (g) at page 15 1 that: 

“ Numerous other functions are undertaken at the present day by banks such 
as the payment of domiciled bills, custody of valuables, discounting bills, executor 
and trustee business, or acting in relation to stock exchange transactions, and 
banks have functions under certain financial legislation, * * * 

These functions are not strictly banking business.” 

The Attorney-General said that the expression “ banking ” in Entry 45 List I 
means all form of business which since the introduction of western methods of bank- 
ing in India, banking institutions have been carrying on in addition to banking 
as defined in section 5 ( b ) of the Banking Regulation Act, and on that account all 
forms of business described in section 6 (1) of the Banking Regulation Act in clauses 
(a) to (n) are, if carried on in addition to the “ hard-core of banking.” banking and 
the Parliament is competent to legislate in respect of that business under Entry.45 
List I. In support of his contention that apart from the business of accepting 
money from the public for lending or investment, and withdrawable by cheque 
draft or otherwise, banking includes many allied business activities which banking 
institutions engaged in, the Attorney-General invited our attention to clause 
21 of the Charter of the Bank of Bengal Act (VI of 1839); section 27 of Act 
IV of 1862; to sections 36 and 37 of the Presidency Banks Act (XI of 1876); to 
section 91 (15) of the British North America Act; to Paget’s Law of Banking, 
7th Edition at page 5; to the standard form of memorandum of association 
of a Banking Company in Palmer’s Company Presidents Form 138; 
and to the statement of objects and reasons in support of the Bill which was enacted 
as the Indian Companies (Amendment) Act, 1936. 

The Charter of the Bank of Bengal, the Presidency Banks Act IV of 1862, 
Chapter X-A of the Indian Companies Act, 1913, as incorporated by the Indian 
Companies (Amendment) Act, 1936, merely described the business which a banking 
i nstitution could carry on. It was not intended thereby to include those activities 


l. L.R. (1950) A.C. 235 : (1949) 2 All E R. 755. 
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within the expression “ banking.” The Acts enacted after the Banking Regulation 
Act, 1949, also support that inference. Under section 33 of the State Bank of 
India Act, 1955, the State Bank is entitled to carry on diverse business activities 
beside banking. Similarly the banks subsidiary to the State Bank were by section 36 
of Act (XjXXVIII of 1959) to act as agents of the State Bank, and also to carry on 
and transact business of banking as defined in section 5 ( b ) of the Banking Regula- 
tion Act, 1949, and were also competent to engage in such one or more other forms 
of business specified in section 6 (1) of that Act. These provisions do not aid in 
construing the Entry “ Banking ” in Entry 45 List I. 

In modem times in India as elsewhere, to attract business, banking establish- 
ments render, and complete in rendering, a variety of miscellaneous services for 
their constituents. If the test for determining what “ banking ” means in the consti- 
tutional entry is any commercial activity which bankers at a given time engage in, 
great obscurity will be introduced in the content of that expression. The coverage 
of constitutional entry in a Federal Constitution which carves out a field of lega- 
tion must depend upon a more satisfactory basis. 

The legislative entry in List I of the Seventh Schedule is ‘‘ Banking ” and 
not “ Banker ” or “ Banks.” To include within the connotation of the expression 
“ Banking ” in Entry 45 List I, power to legislate in respect of all commercial acti- 
vities which a banker by the custom of bankers or authority of law engages in, would 
result in rewriting the Constitution. Investment of power to legislate on a designa- 
ted topic covers all matters incidental to the topic. A legislative entry being expres- 
sed in a broad designation indicating the contour of plenary power must receive a 
meaning conducive to the -widest amplitude, subject however to limitations in- 
herent in the federal scheme -which distributes legislative power between the Union 
and the constituent units. But the field of “ banking ” cannot be extended to 
include trading activities which not being incidental to banking encroach upon the 
substance of the entry' “ trade and commerce ” in List II. 

Rejection of the argument of the Attorney-General does not lend any practical 
support to the argument of Mr. Palkhivala that Act (XXII of 1969), to the extent it 
makes provisions in respect of the undertaking of the named banks relating to non- 
banking business, is ultra vires the Parliament. In the first instance there is no evi- 
dence that the named banks were before 19th July, 1969, carrying on non-banking 
business distinct and independent of the banking business, or that the banks held 
distinct assets for any non-banking business, apart from the assets of the banking 
business. Again by Act (XXII of 1969) the corresponding banks are entitled to 
engage in business of banking and non-banking which the named banks were engaged 
in or competent to engage in prior to 19th July, 1969, and the named banks arc 
entitled to engage in business other than banking as defined in section 5 ( b ) of the 
Banking Regulation Act, but not the business of banking. By enacting that the 
corresponding new banks may carry' on business specified in section 6 (x) of the 
Banking Regulation Act and that the named banks shall not carry' on banking 
business as defined in section 5 (b) of that Act, the impugned Act did not encroach 
upon any entry in the State List. By section 15 (2) (c) of the impugned Act the 
named banks are expressly reserved the right to carry on business other than banking, 
and it is not claimed that thereby' there is any- encroachment upon the State List. 
Exercise of the power to legislate for acquisition of the undertaking of the named 
banks also does not trespass upon the State List. 

Before the Constitutions (Seventh Amendment) Act, Entry 33, List I invested 
the Parliament with power to enact laws with respect to acquisition or requisition- 
ing for the purpose of the Union, and Entry' 36, List II conferred upon the State 
Legislature the power to legislate with respect to acquisition or requisitioning for 
the remaining purposes. Those entries arc now deleted, and a single Entry 42, 
List III invests the Parliament and the State Legislature with power to legislate 
with x-espect to “ acquisition and requisitioning ” of property. By Entry 42 in 
the Concurrent List power conferred upon the Parliament and the State Legisla- 
tures to legislate with respect to “ Principles on which compensation for property 

s c 74 
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acquired or requisitioned for the purpose of the Union or for any other pufch'c 
purpose is to be determined, and the form in v,-hich such compensation is to be 
given.” Power to legislate for acquisition of property is exercisable only under 
Entry 42 of List III, and not as an incident of the power to legislate in respect of a 
specific head of legislation in any of the three lists; Rajahrrmndry Electric Supply 
Corporation Ltd..v. The Stale of Andhra 1 * , Under that entry “property” can be 
compulsorily acquired. In its normal connotation " property ” means the “ highest 
right a man can have to anything, being that right which one has to lands or tene- 
ments, goods or chattels which does not depend on another's courtesy: it includes 
ownership, estates and interests in corporeal things, and also rights such as trade- 
mark, copyrights, patents and even rights in personam capable of transfer or trans- 
mission, such as debts; and signifies a beneficial right to or a thing considered as 
having a money value, especially -with reference to transfer or succession, and to 
their capacity of being injured.” The expression “ undertaking ” in section 4 of 
Act XXII of 1969 clearly means a going concern with all its rights, liabilities and 
assets — as distinct from the various rights and assets which compose it. In Hakbury’ 
Laws of England, 3rd Edn. Vol. 6, Article 75 at page 43, it is stated that “ Although 
various ingredients go to make up an undertaking, the term describes not the ingre- 
dients but the completed work from which the earning arise.” • 

Transfer of and vesting in the State Corporations of the entire undertaking of a 
going concern is contemplated in many Indian Statutes : e.g., Indian Electricity 
Act, 1910 sections 6, 7 and 7-A; Air Corporation Act, 1953, sections 16 and 17 ; 
Imperial Bank of India Act, 1920, sections 3 and 4, State Bank of India Act, 1953, 
sections 6 (2), {3) and (4) ; State Bank of India (Subsidiary Banks) Act, 1959 ; 
Ba nkin g Regulation Act, 1949, section 36 AE.; and Cotton Textile Companies Act, 

1967, sections 5 (1) and (5) 1. Power to legislate for acquisition of “property” 

in Entry' 42 List III therefore includes the power to legislate for acquisition of an 
undertaking. But, says Air. Palkhivala, liabilities of the hanks which are included 
in the connotation of the expression “ undertaking ” cannot be treated as ‘property 
It is however the assets, rights and obligations of a going concern which constitute 
the undertaking : the obligations and liabilities of the business form an integral part 
of the undertaking, and for compulsory acquisition cannot be divorcc-d from the 
assets, rights and privileges. The expression “property” in Entry' 42 , List JJI 
has a wide connotation, and it includes not only assets, but the organisation, liabilities 
and obligations of a going concern as a unit. A law may, therefore, be enacted for 
compulsory acquisition of an undertaking as defined in section 5 of (Act XXII of 

1969)- 


The contention raised by Mr. Palkhivala that the Parliament is incompetent to 
legislate for acquisition of the named banks in so far as it relates to assets of the non- 
banking business fails, for two reasons — (i) that there is no evidence that the namcc 
banks held any assets for any distinct non-banking business : and (if) that the acqui- 
sition is not shown to fall within an entry’ in List II of the Seventh Schedule. 


III. Infringement of ike fundamental rights of the petitioner — 

Clauses (1) and (2) of Article 31 subordinate the exercise of the power of the 
State to the basic concept of the rule of law. Deprivation of a person of h;s property 
and compulsory acquisition may be effectuated by the authority of law. It is super- 
fluous to add that the law limiting the authority of the State must be within the 
competent of the Legislature enacting it, and not violative of a constitutional prohi- 
bition, nor impairing the guarantee of a fundamental right. This Court held in 
Kcralcppara Koitcrathil Kcchur.i end others v.‘ The State cf due decs cr.d ethers': Siren: 
ZTch arena Shri J eraser.' si r.ghji v. The Side of Gnjcrc! 3 , and Zlctor Transport C r r~.t<ny 
(P.) L'd. v. Sri Sc-J:enancan : gcl Zfutt 4 , that a person may be deprived of his property 
by authority of a statute only if it does not impair the fundamental rights guaranteed 


1. {19541 S C.J,310 :{|954) 1 M.LJ.493 : 

(1954) S C.R. 779 at p. 7S5. W._ . 

tr % SCR. SS7: (1961) 2 S.C J. 443. M.LJ. (S.C) 146. 

3. (1962) 2 S.C.R. (Supp.) 411, 43s. 


4. 0963) 1 S.CR. (Sapp.) 2S2 : (1964) 1 Alt 
V.R. (S C.) 146 : (1964) 1 S CJ. 533 : (CtriJ i 
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to him. It is again not contested on behalf of the Union that the law authorising 
acquisition of property must be within the competence of the law-making authority 
and must not violate a constitutional prohibition or impair the guarantee of any of the 
fundamental rights in Part III. But it is claimed that since Article 3 1 (2) and Article 
19(1) (/) while operating on the same filed of the right tc property are mutually 
exclusive, a law directly providing for acquisition of property for a public purpose 
cannot be tested for its validity on the plea that it imposes limitations on the right 
to property which are not reasonable. 

By Article 31 (1) and (2) the right to property of individuals is protected against 
specific invasions by State action. The function of the two clauses — Clauses (1) and 
(2) of Article 31 — is to impose limitations on the power of the State and to declare 
the corresponding guarantee of the individual to his right to property. Limitation 
on the power of the State and the guarantee of right are plainly complementary. 
Protection of the guarantee is ensured by declaring that a person may be deprived 
of his property by “authority of law”: Article 31 (1) ; and that private property 
may be compulsorily acquired for a public purpose and by the “ authority of a larvv ” 
containing provisions fixing or providing for determination and payment of compen- 
sation : Article 31 (2). Exercise of either power by State action results in abridge- 
ment — total or partial — of the right to property of the individual. Article ig (1) (f ) 
is a positive declaration in the widest terms of the right to acquire, hold and dispose 
of property, subject to restrictions (which may assume the form of limitations or 
complete prohibition) imposed by law in the interests of the general public. The 
guarantee under Article 19 (1) (f) does not protect merely an abstract right to 
property : It extends to concrete rights to property as well : Swami Motor Transport 
Co. ( P .) Ltd.’s case 1 . 1 

The constitutional scheme declares the right to property of the individual and 
then delimits it by two different provisions : Article 19 (5) authorizing the State to 
make laws imposing reasonable restrictions on the exercise of that right, and clauses 
(1) and (2) of Article 3 1 recognizing the authority of the State to make laws for taking 
the property. Limitations under Article 19 (5) arid Article 31 are not generically 
different, for the law authorizing the exercise of the power to take the property of an 
individual for a public purpose or to ensure the well-being of the community, and 
the law authorising the imposition of reasonable restrictions under Article 19 (5) are 
intended to advance the larger public interest. It is true that the guarantee against 
deprivation and compulsory acquisition operates in favour of all persons, citizens as 
well as non-citizens, whereas the positive declaration of the right to property guaran- 
tees the right to citizens. But a wider operation of the guarance under Article 31 
does not alter the true character of the right it protects. Article 19 (5) and Article 
31 (1) and (2), in our judgment, operate to delimit the exercise of the right to hold 
property. 

Under the Constitution, protection against impairment of the guarantee of 
fundamental rights is determined by the nature of the right the interest of the aggri- 
eved party and the degree of harm resulting from the State action. Impairment 
of the right of the individual and not the object of the State in taking the impugned 
action, is the measure of protection. To concentrate merely on power of the State 
and the object of the State action in exercising that power is therefore to ignore the 
truc.intent of the Constitution. In this Court, there is, however; a body of authority 
that the nature and extent of the protection of the fundamental rights is measured 
not by the operation of the Sta'tc action upon the rights of the individual, but by its 
object. Thereby- the constitutional scheme which makes the guaranteed rights 
subject to the permissible restrictions within their allotted fields fundamental got 
blurred and gave impetus to a theory that certain Articles of the Constitutions enact a 
code dealing exclusively with matters dealt' with therein, and the protection which 
an aggrieved person may claim is circumscribed by the object of the State action. 
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Protection of the right to property or personal freedom is most needed when there 
is an actual threat. To argue that State action which deprives a person permanently 
or temporarily of his right to property, or personal freedom, operates to extinguish 
the right or the remedy is to reduce the guarantee to an empty platitute. Again to 
hold that the extent of, and the circumstances in whch, the guarantee of protection is 
available depends upon the object of the State action, is to seriously erode its effective- 
ness. Examining the problem not merely in semantics but in the broader and more 
appropriate context of the constitutional scheme which aims at affording the indivi- 
dual the fullest protection of his basic rights and on that foundation to erect a structure 
of a truly democratic polity, the conclusion, in our judgment, is inevitable that the 
validity of the State action must be adjudged in the right of its operation upon the 
rights of the individual and groups of individuals in all their dimensions. 

But this Court has held in some cases to be presently noticed that Article 19 (1) 
(/) and Article 31 (2) are mutually exclusive. 

Early in the history of this Court the question of inter-relation between th e 
diverse provisions affording the guarantee of fundamental rights in Part III fell to 
be determined. In A. K. Gopalan v. The Stale of Madras \ a person detained pursuant 
to an order made in exercise of the power conferred by the Preventive Detention Act 
(IV of 1950) applied to this Court for a writ of habeas corpus claiming that the Act con- 
travened the guarantee under Articles 19, 21 and 22 of the Constitution. The majority 
of the Court (Kania, C.J., and Patanjali Sastri, Mahajan, Mukheijea and Das, JJ.) 
held that Article 22 being a complete code relating to preventive detention, the vali- 
dity of an order of detention must be determined strictly according to the terms and 
“ within the four comers of that Article ”. They held that a person detained may 
not claim that the freedom guaranteed under Article 19 (1) (d) was infringed by his 
detention, and that validity of the law providing for making orders of detention will 
not be tested in the light of the reasonableness of the restrictions imposed thereby 
on the freedom of movement, nor on the ground that his right to personal liberty is 
infringed otherwise than according to the procedure established by law. Fazl Ali, J-, 
expressed a contrary view. This case has formed the nucleus of the theory that . the 
protection of the guarantee of a fundamental freedom must be adjudged in the light 
of the object of State action is relation to the individual’s right and not upon its 
influence upon the guarantee of the fundamental freedom, and as a corollary 
thereto, that the freedoms under Aritcles 19, 21,22 and 31 are exclusive — each Article 
enacting a code relating to protection of distinct rights. 

Kania, G.J., proceeded on the theory that different Articles guarantee distinct 
rights. He observed at page too : 


“ it (Article 19 ) * * means that the legislation to be examined 

must be directly in respect of one of the rights mentioned in the sub-clauses. 
If there is a legislation directly attempting to control a citizen’s freedom of speech 
or expression, or his right to assemble peaceably and without arms, etc., the ques- 
tion whether that legislation is saved by the relevant saving clause of article 19 
•will arise. If, however, the legislation is not directly in respect of any of these 
subjects, but as a result of the operation of other legislation, * * * the 

question of the application of Article 19 does not arise. The true approach is 
only to consider the directness of the legislation and not what trill be the result of 
the detention otherwise valid, on the mode of the detenue’s life ”. 


The learned Chief Justice also observed that Article 19 (1) (d) had nothing to do 
with detention, preventive or punitive, and the concept of personal liberty in Article 
21 being entirelv different from the concept of the right to move freely throughout 
the territory of India, Article 22 was a complete code dealing with preventive deten- 
tion. 


Patanjali Sastri, J., observed at page 191 : 

CI Article ig seems * * to pre-supposc that the citizens to 

whom the possession of these fundamental rights in secured retains the substratum 
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of personal freedom on which alone the enjoyment of these rights necessarily rest. 
* * Article 1 9 guarantees to the citizens the enjoyment of certain civil liberties 

while they are free, while Articles 20-22 secure to all persons — citizens and non- 
citizens — certain constitutional guarantees in regard to punishment and preven- 
tion of crime.” 

Mahajan, J., was of the view that Article 22 was “ self-contained in respect o f 
laws on the subject of preventive detention.” Mukheijea, J., observed (at page 254) 
that there was no conflict between Article 19 (1) {d) and Article 22, for the former 
did not contemplate freedom from detention either punitive or preventive, but 
speaks of a different aspect or phase of civil liberty. In his view Articles 20 to 22 
embodied the entire protection guaranteed by the Constitution in relation to depriva- 
tion of life and personal liberty with regard to substantive as well as procedural law. 
He proceeded to observe at page 261. 

“ by reason of preventive detention, a man may be prevented from 

exercising the right of free movement within the territory in India * * *, but 

that is merely incidental to or consequential upon loss of liberty resulting from 
the order of detention.” 

But the learned Judge observed at page 263 : 

" It may not. I think, be quite accurate to state that the operation of Article 1 9 
of the Constitution is limited to free citizens only and that the rights have been 
described in that Article on the pre-supposition that the citizens are at liberty. 
The deprivation of personal liberty may entail as a consequence the loss or abridge- 
ment of many of the rights described in Article 19, but that is because the nature 
of these rights is such that free exercise of them is not possible in the absence of 
personal liberty.” 

Das, J., observed at page 304 : 

"Therefore, the conclusion is irresistible that the rights protected by 
Article 19 (1), in so far as they relate to rights attached to the person, be., the rights 
referred to in sub-clauses (a) to (e) and (g) are rights which only a free citizen, 
who has the freedom of his person unimpaired, can exercise.” 

The learned Judge further observed : 

“ a lawful detention, whether punitive or preventive, does not offend 

against the protection conferred by Article 19 (1) (c) to (f) and (g). for those rights 
must necessarily cease when the freedom of the person is lawfully taken away. 
In short, those rights end where the lawful detention begins. So construed, 
Article 19 and Article 21 may, therfore, easily go together and there is, in reality, 
no conflict between them.” 

Fazal Ali, J., struck a different note : he observed at page 148 : 

“ the scheme of the Chapter dealing with the fundamental rights docs not con- 
template * * * * that each Article is a code by itself and is independent 

of the others. * * * The case of a person who is convicted of an offence will 

come under Articles 20 and 21 and also under Article 22 so far as his arrest and 
detention in custody before trial are concerned. Preventive detention, -which is 
dealt with in Article 22, also amounts to deprivation of personal liberty which is 
referred to in Article 2i, and is a violation of the right of freedom of movement 
dealt with in Article 19 (1) (d).” 

At page 149 the learned Judge observed : 

" The words used in Article 19 (1) {d) must be construed as they stand, and 
we have to decide upon the words themselves whether in the case of preventive 
detention the right under Article 19 (1) {d) is or is not infringed. But, * * * 

however literally we may construe the words used in Article 19 (1) {d) and how- 
ever restricted may be the meaning wc may attribute to those words, there can be 
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no escape from the conclusion that preventive detention is a direct infringement 
of the right guaranteed in Article 19 (r) (d).” ■ 

At page 170 he observed : 

“ this Article (Article 22) * * * * does not exclude the 

operation of Articles 19 and 21, and it must be read subject to those two Articles, 
in the same way as Articles igandQi must be read subject to Article22. The correct 
position is that Article 22 must prevaillin so far as there are specific provisions there- 
in regarding preventive detention, but where there are no such provisions in that 
Article, the operation of Articles 19 and 21 cannot be excluded. ' The mere fact 
that different aspects of the same right have been dealt with in three different 
Articles will not mate them mutually exclusive except to the extent I have indi- 
cated.” 

The view expressed in A. K. Gopalan’s case 1 , was re-affirmed in Ram Singh and others v. 
The State of Delhi 2 3 . 

The principle underlying the judgment of the majority was extended to the 
protection of the freedom is respect of property, and it was held that Article rg (1) 
(/) and Article 31 (2) were mutually exclusive in their operation. In A. K. Gopalan’s 
case t, Das, J., suggested that if the capacity to exercise the right to property was lost, 
because of lawful compulsory acquisition of the subject of that right, the owner 
ceased to have that right for the duration of the incapacity. In Ghiranjit Lai Chow dim’s 
case 2 . Das, J., observed at page 919 : 

“ the right to property guaranteed by Article 19 (1) (/) would *, * 

continue until the owner was under Article 31 deprived -of such property by 
authority of law.” 

In The Stale of We*i Bengal V. Subodh Gopal 4 , the same learned Judge observed that 
“ Article 19 (1) (/) read with Article 19 (5) pre-supposes that the person to whom 
the fundamental right is guaranteed retains his property over or with respect to which 
alone that right may be exercised ”. The principle so stated was given a more con- 
crete shape in a later decision : State of Bombay v. Bhanji Munji 'and .another 5 . In 
Bhanji Munji’s case 5 , speaking for a unanimous Court,-Bose, J., observed : 

ce it is enough to say that Article 19 (1) (/) read with clause (5) postu- 

lates the existence of property which can be enjoyed, and over which rights can be 
exercised because otherwise the reasonable restrictions contemplated by clause (5) 
could not be brought into play. If. there is no property which can be acquired 
held or disposed of, no restriction can be placed on the exercise .of the right to 
acquire, hold or dispose it of, and as clause (5) contemplates the placing of reason- 
able restrictions on the exercise of those rights it must follow that the Article 
postulates the existence of property over which the rights are to be exercised.” 

Bhanji Munji’s case 5 , w r as accepted without any discussion in Baba Barkya Thahurv. 
The State of Bombay 5 ; Smt. Sitabali Debi and anther v. Stale of West Bengal and another 7 , 
and other cases. In these cases it was held that the substantive provisions of a law 
relating to acquisition of property were not liable to be challenged on the ground 
that they imposed unreasonable restrictions on the right to hold property. 

Bhanji Munji’s case 5 , it must be remembered, arose under Article 31 before 
it was amended by the Constitution (Fourth Amendment) Act. It was held by 
this Court that clauses (1) and (2) of Article 31 as they then stood dealt with the 
same subject-matter, i.e., compulsory acquisition of property : see Subodh GopaTs 
case 4 , and Dwarhadas Shrinivas’s case 8 . But since the amendment by the Consti- 
tution (Fourth Amendment) Act it has been held that clauses (1) and (2) deal with 
different subject-matters. In Raoalappara Koltarrathil KochunV s case B , Subba Rao, J., 
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delivering the judgment of the majority of the Court observed that clause (2) of 
Article 31 alone deals -with compulsory acquisition of property by the State for a 
public purpose, and not Article 31 (1), and he proceeded to hold that the expression 
te authority of law ” means authority of a valid law, and on that account validity 
of the law seeking to deprive a person of his property is open to challenge on the 
ground that it infringes other fundamental rights, e.g., under Article 19 (1) (f). It 
teas broadly observed that Bhanji MunjPs case % after the Constitution (Fourth 
Amendment) Act ‘‘ no longer holds the field But Kavalappara Kotiarathil Kochuni’s 
case did not deal with the validity of a law relating to compulsory acquisition. With 
the decision in Kavalappara Kotiarathil Kochun.Ps case , there arose two divergent lines 
of authority : (1) “authority of law ” in Article 31 (1) is liable to be tested on the 
ground that it violates other fundamental rights and freedoms including the right 
to hold property guaranteed by Article 19 (1) (f) ; and (2) “ authority of a law 55 
within the meaning of Article 31 (2) is not liable to be tested on the ground that it 
impairs the guarantee of Article 19 (1) (f) in so far as it imposes substantive restric- 
tions — though it may be tested on the ground of impairment of other guarantees. 
The expression “ law ” in the two clauses had therefore different meanings. It 
was for the first time (obiter dicta apart ) in The State of Madhya Pradesh v. Ranojirao 
Shinde 3 , this Court opined that the validity of the law in clause (2) of Article 3r 
may be adjudged in the light of Article 19 (1) (/). But the Court in that case did 
not consider the previous catena of authorities which related to the inter-relation 
between Article 31 (2) and Article 19 (1) (f ). 


We have carefully considered the wieghty pronouncements of the eminent 
Judges who gave shape to the concept that the extent of protection of important 
guarantees, such as the liberty of person, and right to property, depends upon the 
form and object of the State action, and not upon its direct operation upon the indivi- 
dual’s freedom. But it is not the object of the authority making the law impairing 
the right of a citizen, nor the form of action taken that determines the protection 
he can claim : it is the effect of the law and of the action upon the right which attract 
the jurisdiction of the Court to grant relief. If this be the true view, and we think 
it is, in determining the impact of State action upon constitutional guarantees which 
are fundamental, it follows tliat the extent of protection against impairment of a 
fundamental right is determined not by the object of the Legislature nor by the form 
of the action, but by its direct operation upon the individuals rights. 


We are of the view that the theory that the object and form of the State action 
determine the extent of protection which the aggrieved party may claim is not con- 
sistent with the constitutional scheme. Each freedom has different dimensions. 
Article 19 (1) (f) enunciates the right to acquire, hold and dispose of property : 
clause (5) of Article 19 authorizes imposition of restrictions upon the right. Article 
31 assures the right to property and grants protection against the exercise of the 
authority of the State. Clause (5) of Article 19 and clauses (1) and (2) of Article 
31 prescribe restrictions upon State action, subject to which the right to property 
may be exercised. Article 19 (5) is a broad generalization dealing with the nature 
of limitations which may be placed by law on the right to property. The guarantees 
under Articles 31 (1) and (2) arise out of the limitations imposed on the authority 
of the State by law to take over the individual’s property. The true character of the 
limitations under the two provisions is not different. Clause (5) of Article 19 and 
clauses (1) and (2) of Article 31 are parts of a single pattern. Acticle 19 (1) (f) 
enunciates the basic right to property of the citizens and Article 19 (5) and clauses 
(1) and (2) of Article 31 deal with limitations which may be placed by law, subject 
to which the rights may be exercised. 


Limitations prescribed for ensuring due exercise of the authority of the State to 
deprive a person of his property and of the power to compulsorily acquire his property 
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are, therefore, specific classes of limitations on the right to property falling iritliin 
Article 19 (1) (/). Property may be compulsorily acquired only for a public purpose. 
Where the law provides for compulsory acquisition of property for a public purpose 
it may be presumed that the acquisition or the law relating thereto imposes a 
reasonable restriction in the interest of the general public. If there is no public 
purpose to sustain compulsory acquisition, the law violates Article 31 (2). If the 
acquisition is for a public purpose, substantive reasonableness of the restriction which 
includes deprivation may, unless otherwise established, be presumed, but enquiry 
into reasonableness of the procedural provisions will not be excluded. For instance 
if a tribunal is authorised by an Act to determine compensation for property comp- 
pulsorily acquired, without hearing the owner of the property, the Act would be 
liable to be struck down under Article 19 (1) (f). 

In dealing with the argument that Article 31 (2) is a complete code relating to 
infringement of the right to property by compulsory acquisition, and the validity of 
the law is not liable to be tested in the light of the reasonableness of the restrictions 
imposed thereby, it is necessary to bear in mind the enunciation of the guarantee 
of fundamental rights ■which has taken different forms. In some cases it is an express 
declaration of a guaranteed right : Articles 29 (1), 30 (1), 26, 25 and 32 ; in others 
to ensure protection of individual rights they take specific forms of restrictions on 
State action — legislative or executive — Articles 14, 15, 16, 20, 21, 22 (1), 27 and 28 ; 
in some others, it takes the form of a positive declaration and simultaneously enun- 
ciates the restriction thereon : Articles 19 (1) and ig (2) to (6) ; in some cases, it 
arises as an implication from the delimitation of the authority of the State, e.g. 
Articles 31 (1) and 31 (2); in still others, it takes the form of a general prohibition 
against the State as well as others : Article 17, 23 and 24. The enunciation of 
rights either express or by implication does not follow a uniform pattern. But one 
thread runs through them : they seek to protect tire rights of the individual or a 
groups of individuals against infringement of those rights -within specific limits. 
Part III of the Constitution weaves a pattern of guarantees on the texture of basic 
human rights. The guarantees delimit the protection of those rights in' their allotted 
fields; they do not attempt to enunciate distinct rights. 

We are therefore unable to hold that the challenge to the validity of the provi- 
sion for acquisition is liable to be tested only on the ground of non-compliance with 
Article 31 (2). Article 31 (2) requires that property must be acquired for a public 
purpose and that it must be acquired under a la-w with characteristics set out in that 
Article. Formal compliance -with the conditions under Article 31 (2) is not suffii- 
cient to negative the protection of the guarantee of the right to property. Acquisi- 
tion must be under the authority of a Jaw and the expression “ law ” means a law 
which is within the competence of the Legislature, and docs not impair tire guarantee 
of the rights in Part III. We are unable, therefore, to agree that Articles 19 (1) (/ ) 
and 31 (2) are mutually exclusive. 

The area of protection afforded against State action by tire freedom under 
Article 19 (1) (/) and by the exercise of the power of the State to acquire propciy 
of the individual without his consent must still be reconciled. If property is com- 
pulsorily acquired for a public purpose, and the law satisfies, the requirements of 
Articles 31 (2) and 31 (2-A), the Court may readily presume that by the acquisition a 
reasonable restriction on the excise of the right to hold property is imposed in the 
interests of the general public. But that is not because the claim to plead infringe- 
ment of the fundamental right under Article 19 (1) (f) docs not avail the owner ; it 
is because the acquisition imposes a pcrmissilble restriction on the right of the owner 
of the property compulsorily acquired. 

We have found it necessary to examine the rationale of the tiro lines of 
authority and determine whether there is anytliing in the Constitution which justi- 
fies this apparently inconsistent development of the law. In our judgment, the 
assumption in A. K. Gopalan's case 1 , that certain Articles in the Constitutioncxclusivcly 
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deal with specific matters and in determining whether there is infringement of the 
individual’s guaranteed rights, the object and the form of the State action alone need 
be considered, and effect of the laws on fundamental rights of the individuals in 
general will be ignored cannot be accepted as correct. We hold that the validity of 
“ law ” which authorises deprivation of property and *•' a law ” which authorises 
compulsory acquisition of property for a public purpose must be adjudged by the 
application of the same tests. A citizen may claim in an appropriate case that the 
law authorising compuslorv acquisition of property imposes fetters upon Iris right 
to hold property which are not reasonable restrictions in the interests of the general 
public. It is immaterial that the scope for such challenge may be attenuated 
because of the nature of the law of acquisition which proriding as it does for expro- 
priation of property of the individual for public purpose may be presumed to 
impose reasonable restrictions in the interests of the general public. 

Whether the provisions of sections 4 and 5 of Act XXII of 1 969 and the other 
related provisions of the Act impair the fundamental freedoms under Article 19(1) 
(f) and (g) now falls to be considered. By section 4 the entire undertaking of each 
named bank vests in the Union, and the bank is prohibited from ergaging in the 
business of banking in India and even in a foreign country', except where by the laws 
of a foreign country' banking business owned or controlled bv Government cannot be 
carried on, the named bank will be entitled to continue the business in that country'. 
The business which the named banks carried on was — (1) the business of banking as 
defined in section 5 ( b ) of the Banking Regulation Act, 1949, and business incidental 
thereto ; and (2) other business ■which by virtue of section 6 (r) they were not prohi- 
bited from carrying on, though not part of or incidental to the business of banking. 
It may be recalled that by Act XXII of 1969 the named banks cannot engage in 
business of banking as defined in section 5 (b) of the Banking Regulation Act, 1949, 
but may engage in other forms of business. By the Act, however, the entire under- 
taking of each named bank is vested in the new corporation set up with a name identi- 
cal with the name of that bank, and authorised to carry on banking business previ- 
ously carried on by tire named bank, and its managerial and other staff is transferred 
to the corresponding new bank. Tiie newly constituted corresponding bank is 
entitled to engage in business described in section 6 (1) of the Banking Regulation 
Act, and for that purpose to utilize the assets, goodwill and business connections of 
the existing bank. 

The named banks arc declared entitled to engage in business other than bank- 
ing : but they have no assets with which that business may be carried on, and since 
they arc prohibited from carrying on banking business, by virtue of section 7 of the 
Reserve Bank of India Act, they cannot use in their title the words ‘‘Bank”, or 
“ Banking ” and even engage in “ non-banking business ” in their old names. A 
business organization deprived of its entire assets and undertaking, its managerial 
and other staff, its premises, and its name, even if it has a theoretical right to 
carry on non-banking business, would not be able to do so especially -when even 
the fraction of the value of its undertaking made payable to it as compensation 
is not made immediately payable to it. 

Validity of the provisions of the Act which transfer the undertaking of the named 
banks and prohibit those banks from carrying on business of banking and practically 
prohibit them from carrying on non-banking business falls to be considered in the 
light of Article 19 (1) (/) and Article 19 (1) (g) of the Constitution. By Article; 
19 (1) (/) right to acquire, hold and dispose of property is guaranteed to the citizcns- 
aud by Article 19 (1) (g) tire right to practise any profession or to carry on any occut 
pation, trade or business is guaranteed to the citizens. These rights arc nos 
absolute : they arc subject to the restrictions prescribed in the appropriate clause) 
of Article 19. By clause (5) it is provided, inter alia, that nothing in sub-cl . (f 
of clause (1) shall affect the operation of any existing law in so far as it imposes* or 
prevent the State from making any law, imposing in the interests of the general 
public, reasonable restrictions oh the exercise of the right conferred by that sub- 
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clause either in the interests of the general public or for the protection of the inte- 
rests of any Scheduled Tribe. Clause ( 6 ) as amended by the Constitution (First 
Amendment) Act, 1951, reads : 

“ Nothing in sub-clause (g) of the said clause shall affect the operation of any 
existing law in so far as it imposes, or prevent the State from making any law impos- 
ing, in the interests of the general public, reasonable restrictions on the exercise 
of the light conferred by the said sub-clause, and in particular nothing in the 
said sub-clause shall affect the operation of any existing law in so far as it relates 
to, or prevent the State from making law relating to — 

(i) the piofessional or technical qualifications necessary for practising 
any profession or carrying on any occupation, trade or business, or 

(if) the carrying on by the State or by a corporation owned or controlled 
by the State, of any trade, business, industry or service, whether to the exclusion, 
complete or partial, of citizens or otherwise.” 

Clause (6) of Article ig consists of two parts: (1) the right declared by sub-clausc 
(g) is not protected against the operation of any law imposing, in the interests of 
the general public, reasonable restrictions on the exercise of the right conferred by 
that sub-clause ; and (2) in particular sob-clause ( g ) does not affect the operation of 
any law relating, inter alia, to carrying on by the State or by a corporation owned or 
controlled by the State, of any trade, business, industry or service, whether or not 
such law provides for the exclusion, complete or partial, of citizens. 

According to Mr. Palkhivala it was intended by the use of the expression " in 
particular ”, to denote a special class of trade, business, industry or service out of 
the general class referred to in the first part, and on that account a Jaw which relates 
to the carrying on by the State of any particular business, industry or sendee, to the 
exclusion — complete or partial — of citizens or othenvise, is also subject to the 
enquiry whether it imposes reasonable restrictions on the exercise of the right in the 
interests of the general public. Counsel urged that the law imposing restrictions 
upon the exercise of the right to carry on any occupation, trade or business is subject 
to the test of reasonable restrictions imposed in the interests of the general public, 
likewise, the particular classes specified in the second part of the Article must also 
be regarded as liable to be tested in the light of the same limitations. Counsel 
strongly relied upon the decision of the House of Lords in Earl Fitzwilliam’ s Wentworth 
Estates Co. v. Minister of Housing and Local Government and another 1 . The House of 
Lords in that case did not lay down any general proposition. They were only 
dealing with the meaning of the words “in particular ” in the context in which they 
occurred, and it was held that the expression “ in particular ” was not intended to 
confer a separate and distinct power wholly independent of that contained in the 
first limb. It cannot be said that the expression “ in particular ” used in Article 
1 g (1) (g) is intended either to particularise or to illustrate the general law set out 
in the first limb. 

It was observed in Saghir Ahmed v. The Stale of U.P. and others-, by Mukhcrjca, 

J., at page 727 : 

“ The new clause — Article 19 (6) — has no doubt been introduced with a view 
to provide that a State can create a monopoly in its own favour in respect of any 
trade or business ; but the amendment docs not make the establishment of such 
monopoly a reasonable restriction within the meaning of the first clause of Article 
19 (6). The result of the amendment is that the State would not have to justify 
such action as reasonable at all in a Court of law, and no objection could be taken 
to it on the ground that it is an infringement of the rights guaranteed under Article 
19 (1) (g) of the Constitution.” 
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In dealing with the validity of a law creating a State monopoly in Akadasi 
Padhan v. Stale of Onssa 1 2 , this Court unanimously held, that the validity of a law 
crcaUng a State monopoly which “ indirectly impinges on any other right ” cannot 
be challenged on the ground that it imposes restrictions which are not reasonable 
restrictions in the interests of the general public. But if the law contains other 
incidental provisions which do not constitute an essential and integral part of the 
monopoly created by it, the validity of those provisions is liable to be tested under 
the first part of Article 19 (6). If they directly impair any other fundamental right 
guaranteed by Article 19(1), the validity of those provisions will be tested by reference 
to the corresponding clauses of Article 19. The Court also observed that the 
essential attributes of the law creating a monopoly will vary with the nature of the 
trade or business in which the monopoly is created. They will depend upon the 
nature of the commodity, the nature of trade in •which it is involved and other cir- 
cumstances. At .page 707, Gajendragadkar, J., speaking for the Court, observed: 

“ ‘A law relationg to’ a State monopoly cannot, in the context, include all 
the provisions contained in the said law whether they have direct relation with 
the creation of the monopoly or not. In our opinion, the said expression should 
be construed to mean tire law relating to the monopoly in its absolutely essential 
features. If a law is passed creating a State monopoly, the Court should enquire 
what are the provisions of the said law which are basically and essentially neces- 
sary for creating the State monopoly. It is only those essential and basic provi- 
sions which are protected by the latter part of Article 19 (6). If there are other 
provisions made by the Act which are subsidiary, incidential or helpful to the 
operation of the monopoly, they do not fall under die first part of Article 19 (6).” 
He also observed at page 705 : 

“....the amendment (First Amendment) clearly indicates that State 
monopoly in respect of any trade or business must be presumed to be reasonable 
and in the interests of general public, so far as Article 19 (1) ( g ) is concerned.” 

This was reiterated in Rasbihari Par.da and others v. The Stale of Orissa 3 , M/s. Vrajlal 
Manilal & Co. and another v. The Stale of Madhya Pradesh and others 3 ; and Muncipal 
Committee, Amritsar and others v. Stale of Punjab and others 4 . These cases dealt with 
die validity of laws creating monopolies in the State. Clause (6) is however not 
restricted to laws crating State monopolies, and the rule enunciated in Akadasi Padhan' s 
case 1 , applies to all laws rcladng to the carrying on by die State of any trade, business, 
industry or service by Article sg8 die State is authorized to carry on trade which is 
competitive, or excludes the citizens from that trade completely or partiality. 
The “ basic and essential” provisions of law which are “ integrally and essentially 
connected ” with the carrying on of a trade by the State wail not be exposed to the 
challenge that they impair the guarantee under Article 19 (1) ( g ), whether the citizens 
are excluded completely or partially from carrying on tliat trade, or the trade is 
competitive. Imposition of restrictions which are incidental or subsidiary' to the 
carrying on of trade by the State whether to the exclusion of the citizens or not must, 
however, satisfy the test of the main limb. 

The law which prohibits after 19th July, 1969, the named banks from carrying 
on banking business, being a necessary incident of the right assumed by the Union, 
is not liable to be challenged because of Article 19 (6) (ii) in so far as it affects the 
right to carry on business. 

There is no satisfactory proof in suppoit of the plea that the enactment of Act 
XXII of 1969 was not in the larger interest of the nation, but to serve political 
ends, t.f. not with the object to ensure better banking faculties, or to make them 
available to a wider public, but only to take control over the deposits of the public 
with the major banks, and to use them as a political lever against industrialists 
who had built up industries by decades of industrial planning and careful manage- 


1. (1964) 2 S.C.J. 37 : (1963) 2 S.C.R. 
(Surr-1 691. 

2. (1969) 2 S.CJ. 6S0 : A.IJt. 1969 S.C. 10S. 


3. A.I.R. 1970 S C. 129. 

S.C.1I00 69) 2 SC J - 632 : A1R - 1969 
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ment. It is true that social control legislation enacted by the Banking Laws (Amend- 
ment) Act LVIII of 1968 was in operation and the named banks were subject to 
rigorous control which, the Reserve Bank was competent to exercise and did in fact 
exercise. Granting that the objectives laid down by the Reserve Bank were being 
carried out, it cannot be said that the Act was enacted in abuse of legislative power. 
Our attention was invited to a mass of evidence from the speeches of the Deputy 
Prime Minister, and of the Governor and the Deputy Governor of the Reserve Bank, 
and also extracts from the Reserve Bank Bulletins issued from time to time and other 
statistical information collected from official sources in support of the thesis of the 
petitioner that the performance of the named banks exceeded the targets laid down 
by the Reserve Bank in its directives ; that the named banks had effectively com- 
plied with the requirements of the law ; that they had served the diverse interests 
including small-scale sector, and had been instrumental in bringing about an 
increasing tempo of industrial and commercial activity, that they had discouraged 
speculative holding of commodities; and had followed essential priorities in the 
economic development of the nation coupled with a vigorous programme of branch 
development in the rural sector, bringing about a considerable expansion in deposits, 
and large advances to the small-scale business and industry. Mr. Palkhivala urged 
that under the scheme of social control the commercial banks had achieved impres- 
sive results comparing favourably with the performance of the State Bank of India 
and its subsidiaries in the public sector, and that the performance of the named 
banks could not be belittled by referring to the banking structure and develop- 
ment in highly developed countries like Canada, Japan, France, United States and 
the United Kingdom. On the other hand, the Attorney-General said that the 
commercial banks followed a conservative policy because they had to look primarily 
to the interests of the shareholders, and on that account could not adopt bold 
policies or schemes for financing the needy and worthy causes; that if the resources 
of the banking industry are properly utilised for the weaker sections of the people 
economic regeneration of the nation may be speedily achieved, that 28 per cent of 
the towns in India were not served by commercial banks that there had been un- 
equal development of facilities in different parts of the country and deserving sections 
were deprived of the benefit of important national resources resulting in economic 
disparities, especially because the major banks catered to the large-scale industries. 

This Court is not the forum in which these conflicting claims may be debated. 
Whether there is a genuine need for banking facility in the rural areas, whether 
certain classes of the community are dt prived of the benefit of the resources of the 
banking industry, whether administration by the Government of the commercial 
banking sector will not prove beneficial to the community and will lead to rigidity 
in the administration, -whether the Government administration will eschew the 
profit-motive, and even if it be eschewed, there will accrue substantial benefits to 
the public, whether an undue accent on banking as a means of social regenerations, 
especially in the backward areas, is a doctrinaire approach to a rational order of 
priorities for attaining the national objectives enshrined in our Constitution, and 
whether the policy followed by the Government in office or the policy propounded 
by its opponents may reasonably attain the national objectives arc matters which 
have little relevance in determining the legality of the measure. It is again not 
for this Court to consider the relative merits of the different political theories or 
economic policies. The Parliament has under Entry 45, List I the power to legis- 
late in respect of banking and other commercial activities of the named banks 
necessarily incidental thereto; it has the power to legislate for acquiring the under- 
taking of the the named banks under Entry 42, List III. Whether by the 
exercise of the power vested in the Reserve Bank under the pre-existing 
laws, results could be achieved which it is the object of the Act to achieve, 
is, in our judgment, not relevant in considering whether the Act amounts 
to abuse of legislative power. This Court has the power to strike down 
a law on the ground of want of authority, but the Court will not sit in 
appeal over the polity of the Parliament in enacting a law. The Court 
cannot find fault with the Act merely on the ground that it is inadvisable to 
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take over the undertaking of banks which, it is said by the petitioner, by thrift and 
efficient management had set up an impressive and efficient business organization 
serving large sectors of industry. 

By section 15 (2) ( [e ) of the Act the banks are entitled to engage in business 
other than banking. But by the provisions of the Act they are rendered practically 
incapable of engaging in any business. By the provisions of the Act, a named 
bank cannot even use its name, and the compensation which is to be given will, 
in the absence of agreement, be determined by the Tribunal and paid in securities 
which will mature not before ten years. A named bank may, if it agrees to distri- 
bute among the shareholders the compensation which it may receive, be paid in 
securities an amount equal to half the paid-up share capital, but obviously the fund 
will not be available to the Bank. It is true that under section 15 (3) of the Act 
the Central Government may authorise the corresponding new banks to make 
advances to the named banks for any of the purposes mentioned in section 15 (2). 
But that is a matter which rests only upon the will of the Central Government and 
no right can be founded upon it. 

Where restrictions imposed upon the carrying on of a business are so stringent 
that the business cannot in practice be carried on, the Court will regard the imposi- 
tion of the restsrictions as unreasonable. In Mohammad Tasin v. The Town Area 
Committee, Jalalabad and another *, this Court observed that under Article ig (r) (g) 
of the Constitution a citizen has the right to carry on any occupation, trade or business 
and the only restriction on this right is the authority of the State to make a law rela- 
ting to the carrying on of such occupation, trade or business as mentioned in clause 
(6) of that Article as amended by the Constitution (First Amendment) Act, 1951. 
In Mohammad Tasin' s case *, by the bye-laws of the Municipal Committee, it was 
provided that no person shall sell or purchase any vegetables or fruit within the 
limits of the municipal area of Jalalabad, wholesale or by auction, without paying 
the prescribed fee. It was urged on behalf of a wholesale dealer in vegetables that 
although there was no prohibition against carrying on business in vegetables by 
anybody, in effect the bye-laws brought about a total stoppage of the wholesaler’s 
business in a commercial sense, for, he had to pay prescribed fee to the contractor, 
and under the bye-laws the wholesale dealer could not charge a higher rate of com- 
mission than the contractor. The wholesale dealer, therefore, could charge the 
growers of vegetables and fruit only the commission permissible under the bye- 
laws, and he had to make over the entire commission to the contractor without 
retaining any part thereof. The wholesale dealer was thereby converted into a 
mere tax-collector for the contractor or the Town Area Committee without any 
remuneration. The bye-laws in this situation were struck down as impairing the 
freedom to carry on business. 

In Dwarhadas Shrinivas's case-, the Sholarpur Spinning and Weaving Company^ 
(Emergency Provisions) Ordinance II of 1950 and Act (XXVIII of 1950) passed 
bv the Parliament to replace the Ordinance 'were cliallenged. Under the Ordinance 
the managing agent and the celcted directors were dismissed and new directors 
were appointed by the State. The company was denuded of possession of its 
property and all that was left to the company was a bare legal title. In an appeal 
arising out of a suit challenging the validity of the Ordinance and the Act which 
replaced it. this Court held that the Ordinance and the Act violated the fundamental 
rights of the company and of the plaintiff a preference shareholder upon whom a 
demand was made for payment of unpaid calls. This Court held that the Ordinance 
and the Act in effect deprived the company of its property ■within the meaning 
of Article 31 without compensation. It was observed by Mabajan, J., that 
practically all incidents of ownership were taken over by the State and nothing was 
left with the company but the mere husk of title, and on that account the impugned 
s'atute had overstepped the limits of legitimate social control legislation. 


1. (1952) S.CJ. 162 : (1952) S.C.R. 572: A. 
I.R. I952 S.C. 115. 


2. (1954) 1 M.L.J. 355 : (1954) S.CJ. 175, 
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If compensation paid is in such a form that it is not immediately available for 
restarting any business, declaration of the right to carry' on business other than 
banking becomes an empty' formality' .when the entire undertaking of the named 
banks is transferred to and vests in the new banks together with the premises and 
the names of the banks, and the named banks are deprived of the services of its 
administrative and other staff. 1 2 

The restriction imposed upon the right of the named banks to carry on “ non- 
banking ” business is, in our judgment, plainly’ unreasonable. No attempt is made 
to support the Act which while theoretically declaring the right of the named banks 
to carry' on c: non-banking ” business makes it impossible in a commercial sense for 
the banks to carry on any business. 

Protection of Article 14 — 

By Article 14 of the Constitution the State is enjoined not to deny any person 
equality' before the law' or the equal protection of the laws within the territory of 
India. The Article forbids class legislation, but not reasonable classification in 
making laws. The test of permissible classification under an Act lies in two cumula- 
tive conditions, (a) classification under the Act must be founded on an intelligible 
differentia distinguishing persons, transactions or things grouped together from 
others left out of the group; and (ii) the differentia has a rational relation to 
the object sought to be achieved by’ the Act; there must be a nexus between the basis 
of classification and the object of the Act; Chircnjit Lai -Chow darts case h The State of 
Bombay v. F. JV. Balsara- ; The State of West Bengal v. Anwar Ali Sarhar 3 , Badhcr. 
Chondhry and otkers v. The State of Bihar 4 ; Shri Rem Krishna Dcdmia v. Shri justice 
S. R. Tendolhar and others 5 ; and State of Rajasthan v. Mahemchcr.d and others ®. 

The Courts recognize in the Legislature seme degree of elasticity’ in the matter 
of making a classification between persons, objects and transactions. Provided 
the classification is based on some intelligible ground, the Courts will not strike 
down that classification, because in the view of the Court it should have proceeded 
on some other ground or should have included the class selected for special treat- 
ment some other persons, objects or transactions which are not included by die 
Legislature. The Legislature is free to recognize the degree of harm and to restrict 
the operation of a law- only to those cases where the need is the clearest. The 
Legislature need not extend the regulation of a law- to all cases it may possibly reach, 
and may- make a classification founded on practical grounds of convenience. Classi- 
fication to be valid must, however, disclose a rational nexus with the object sought 
to be achieved by T the law- which makes die classification. Validity- of a classifica- 
tion will be upheld only- if that test is independendv satisfied. The Court in examin- 
ing the validity of a statute challenged as infringing the equality clause makes an 
assumption that there is a reasonable classification and that the classification lias a 
rational relation to the object to be achieved by the statute. 

But the definition of" existing bank ” in section 2 (d) of the Act, fourteen named 
banks in the First Schedule are, out of many commercial banks engaged in the 
business of banking, selected for special treatment, in that the undertaking of the 
named banks is taken over, they are prevented from carrying on in India and abroad 
banking business and the Act operates in practice to prevent those banks engaging 
in business other than banking. 

By reason of the transfer of the undertaking of the named banks, the interest* 
of the banks and the sltareholdcrs are vitally affected. Investment in bank-share 
is regarded in India, especially in the shares of larger banks, as a safe investment on 
attractive terms with a steady return and fluidity of conversion. Mr. Palkhivala 
has handed in a treatment setting out the percentage return of dividends on market 


1. (1951) S.CJ. 25. 5. (1959) S.CR. 279. 500 : (1959) SC J. 1-J7-' 

2. (1951 ) 2 M.L J. 141 : (1951) S.C.R. 652 : (1959) 1 An.W.R. fS.C.) €7 : <1959; 1 M-LJ 

(1951) SCJ. 47S. (S.C.) 67. 

3. (1952) S C.R. 2S4 : (1952' S.CJ. 55. 6. (1954) 6 S.C.R. 905, 910 : 1 19f4‘ 2 S CJ. 

4- (1955) I S OR. 1045 ; (19 55) S.CJ. 163. 556. 
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rates in 1968. The rate works out at more than io per cent, in the case of the shares 
of Bank of Baroda. Central Bank of India, Dena Bant. Indian Bank, United Bank 
and United Co mm ercial Bank, and at more than 9 per cent in the case of shares of 
Bank of India. Bank of Maharashtra. Canara Bank, Indian Bank, Indian Overseas 
Bank and United Bank of India. In the case of Allahabad Bank it worked out at 
5 per cent, and in the case of shares of Punjab National Bank and Syndicate Bank 
the rates are not available. This statement is not challenged. Since the taking 
over of the undertaking, there has resulted a steep fall in the ruling market quotations 
of theshares ofa majority of the named banks. The market quotations have slumped 
to less than 50 per cent in the case of Bank of India, Central Bank, Bank of Baroda 
and even at the quoted rates probably there are no transactions. Dividend may 
no longer be distributed, for the banks have no liquid assets and they are not engaged 
in any commercial activity. It may take many years before the compensation pay- 
able to the banks may even be finalised, and be available to the named banks for 
utilising it in any co mm ercial venture open to the banks under the Act. Under 
the scheme of determination of compensation, the total amount payable to the banks 
will be a fraction of the value of their net assets, and that compensation will not 
be available to the banks immediately. 


The ground for selection of the 12 banks is that those banks held deposits, as 
shown in the return as on the last Friday of June, 19 6g furnished to the Reserve 
Bank under section 27 of the Banking Regulation Act, 1940, of not less than rupees 
fifty crores. 

The object of Act XXII of 1969 is according to the long title to provide for 
the acquisition and transfer of the undertakings of certain banking companies in 
order to serve better the needs of development of the economy in conformity with 
the national policy and objectives and matters connected therewith or incidental 
thereto. The national policy may reasonably- be taken to be policy contained in 
the directive principles of State policy, especially Articles 38 and 39 of the Consti- 
tution. For achieving the needs ofa developing economy in conformity with 
the national policy- and objectives the resources of all the banks — foreign as well as 
Indian — are inadeauate. Of the total deposits with commercial banks 27 per cent, 
are with the State B ank of India and its subsidiaries: the named commercial banks 
o f which. the undertaking is taken over hold approximately 56 per cent, of the deposits. 
The rernaininc 17 ner cent of the deposits are shared by the foreign banks and the 
other scheduled and non-scheduled commercial banks. 83 per cent, of the total 
resources may obviously not meet wholly or even substantially the needs of develop- 
ment of the economy. 


In support of the plea that there is a reasonable relation between the difnerentia- 
grotmd for making the distinction between the named banks and the other banks — 
Indian and foreign — and the object of the Act, it is urged that the policy of the 
Union is to control the concentration of private economic resources to ensure achieve- 
ment of the directive principles of Slate policy, and for that purpose, selection has 
been mace c: with an eye., fr.Vr clic. to the magnitude and concentrations of the 
economic resources of such enterprises for inclusion in such law as would be essential 
or substantially- conducive to the achievement of the national objectives and policy 7 . 
It is apparently claimed that the object of the Government — not of the statute — is 
to acquire ultimately all banking institutions, but the 14 named banks are selected 
for acquisition because they have Larger business and wider coverage " in com- 
panion. with other bank not selected, and had also larger organization, better 
managenal resources and employees better trained and equipped. These are 
primarily grounds for classification and not for explaining the relation between the 
classification and the object of the Act. But in the absence of any reliable data, we 
do not think it necessary to express an opinion on the Question whether selection cf 


tne undertaking of some out of many banking institutions, for compulsory- acquisi tion, 
is Liable to be struck down as hostile discrimination, on the ground that there is no 
reasonable relation between the differentia and the object of the Act which cannot 
be rubstantiaSy served even by the aequirhion of the undertakings of all the banks 
cut of which the selection is made. 
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It is claimed that the depositor ■with the named banks have also a grievance. 
Those depositors who had made long-term deposits, taking into account the confi- 
dence they had in the management ofthe banks and the service they rendered, are 
now called upon to trust the management of a statutory corporation not selected 
by them, without an opportunity' of being placed in the same position in which they 
would have been if they were permitted to transfer their deposits elsewhere. The 
argument is based on several imponderables and docs not require any detailed 
consideration. 


But two other grounds in support of the plea of impairment ofthe guarantee of 
equality' clause require to be noticed. The. fourteen named banks are prohibited 
from canying on banking business — a disability for -which there is no rational expla- 
nation. Banks other than the named banks may' carry on banking business in India 
and abroad: nets' banks may be floated for carrying on banking business, but the 
named banks are prohibited from carry'ing on banking business. Each named 
bank had, even as claimed on behalf of the Union, by its superior management 
established an extensive business organization, and each bank had deposits exceeding 
Rs. 50 crores. The undertakings of the banks are taken over and they are prohi- 
bited from doing banking business. In the affidavit filed on behalf of the Union 
no serious attempt is made to explain why the named banks should be specially 
selected for being subjected to this disabilityv 

The petitioner also contended that the classification is made on a wholly 
irrational ground, vij£. penalizing efficiency and good management, for the major 
fourteen banks had made a sustained effort and had exceeded the Reserve Bank 
target and had fully complied with the directives under the social control legislation. 
This, it is said, is a reversal of the policy underlying section 36-A of the Banking 
Regulation Act under which inefficient and recalcitrant banks are contemplated 
to be taken over by the Government. We need express no opinion on this part of 
the argument. But the petitioner is on firm ground in contending that when after 
acquiring the assets, undertaking organization, goodwill and the names of the 
named banks they are prohibited from canying on banking business, where as 
other banks — Indian as well as foreign — are permitted to carry' on banking business, 
a flagrantly hostile discrimination is practised. Section 15 (2) of the Act -which by 
the clearest implication prohibits the named banks from carry'ing on banking business 
is, therefore, liable to be struck down. It is' immaterial whether the entire sub- 
section (2) is struck down, or as suggested by the Attorney-General that only the 
words “ other than the business of banking ” in section 15 (2) (r) be struck down. 
Again, in considering the validity of a section 15 (2) (e) in its relation to the guarantee 
of freedom to carry on business other than banking, we have already pointed out 
that the named banks are also, (though theoretically' competent) "in substance 
prohibited from carrying on non-banking business. For reasons set out by us for 
holding that the restriction is unreasonable, it must also be held that the guarantee 
of equality is impaired by preventing the named banks carrying on the non-banking 
business. 

Protection of the guarantee under Article 31 (2) — 

The guarantee under Article 3 1 (2) arises directly out ofthe restrictions imposed 
upon the power of the State to acquire private property, without the consent of 
the owner for a public purpose. Upon the exercise of the power to acquire or 
requisition property, by clause (2) two restrictions arc placed: (a) power to acquire 
shall not be exercised save for a public purpose; and (h) that it shall not be exercised 
save by authority of a law which provides for compcnsadon for the property acquired 
or requisitioned, and fixes the amount of compensation or specifics the principles 
on which and die manner in which the compensation is to be determined and 
given. Sub-clause (a-A) in substance provides a definition of" compulsory acquisi- 
tion or requisitioning of property.” Existence of a public purpose and provision 
for giving compensation for compulsory acquisition of property of an individual arc 
conditions of the exercise of the power. If cither condition be absent, the guarantee 
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under Article 31 (2) is impaired, and the law providing for acqidsition will be invalid. 
But jurisdiction of the Court to question the law on the ground that compensation 
provided thereby is not adequate is, expressly excluded. 

In the case before us we need not express any opinion on the question whether 
a composite undertaking of two or more distinct lines of business may be acquired 
where there is a public purpose for acquisition of the assets of one or more lines of 
business, but not in respect of all the lines of business. As we have already observed, 
there is no evidence that the named banks carried on non-banking business, distinct 
from banking business, and in respect of such non-banking business the banks owned 
distinct assets apart from the assets of the banking business. 

The law providing for acquisition must again either fix the amount of compen- 
sation or specify the principles on which, and the manner in which, the compen- 
sation is to be determined and given. The owner whose property is compulsorily 
acquired is guaranteed the right to receive compensation and the amount of compen- 
sation must either be fixed by the law or be determined accoi ding to the principles and 
in the manner specified by the law. The law which does not ensure the 
guarantee will, except where the grievance only is that the compensation provided 
by the law is inadequate, be declared void. 

The petitioner says that the expression “ compensation ” means a “ just 
equivalent 11 in money of the property acquired and that the law providing for com- 
pulsory acquisition must “ aim ” at a just equivalent to the expropriated owner : 
If the law so aims at, it will not be deemed to impair the guarantee merely on the 
ground that the compensation paid to the owner is inadequate. The Attorney- 
General on the other hand says that “ compensation” in Article 31 (2) does not 
mean a just equivalent, and it is not predicated of the validity of a law relating to 
compulsory acquisition that it must aim at awarding a just equivalent, for, if the 
law- is not confiscatory, or the principles for determination of compensation are not 
irrelevant, “ the Courts cannot go into the propriety of such principles or adequacy 
or reasonableness of the compensation.” 

Two questions immediately arise for determination. What is the true meaning 
of the expression “ compensation ” as used in Article 31 (2), and what is the extent 
of the jurisdiction of the Court when the validity of a law providing for compulsory 
acquisition of property for a public purpose is challenged.”? 

In its dictionary meaning “ compensation ” means anything given to make 
tilings equal in value: anything given as an acquivalent, to make amends for loss 
or damage. In all States where the rule of law prevails, the right to compensation 
is guaranteed by the Constitution or regarded as inextricably involved in the right 
to property. 

By the 5th Amendment in the Constitution of the U.S.A. the right of eminent 
domain is expressly circumscribed by providing “ Nor shall private property be 
taken for public use, widiout just compensation.” Such a provision is to be found 
also in every State Constitution in the United States: Lewis Eminent Domain, 3rd 
edition, (pages 28-50). The Japanese Constitution, 1946, by Article 25 provides 
a similar guarantee. Under the Commonwealth of Australia Constitution, 1900, 
the Commonwealth Parliament is invested with the power of acquisition of 
property on “just terms ” : section 57 (XXXI). 

Under the Common Law of England, principles for payment compensation 
for acquisition of property by the State arc stated by Blackstoiic in his “ Commen- 
taries on the Laws of England,” 4th edition, Vo!. 1, at page 109: 

“ So great moreover is the regard of die law for private property, that it will 
will not authorise the least violation ofit; no, not even for the general good of the 
whole community. * * * Besides, the public good is in nothing mor e 

essentially interested, than in the protection of even- individual’s private richt s 
$ c j— 76 ' “ ’ 
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as modelled by the municipal law. In this and similar cases the Legislature alone 
can, and indeed frequently does, interpose, and compel the individual to acquiesce 
But how does it interpose and compel ? Not by absolutely stripping the subject 
of his property in an arbitrary manner; but giving him a full indemnification and 
equivalent for the injury thereby sustained. The public is now considered as 
an individual, treating with an individual for an exchange. All that the Legis- 
lature does, is to oblige die owner to alienate his possession for a reasonable price: 
* * ¥ >> 


The British Parliament is supreme and its powers are not subject to any constitu- 
tional limitations. But the British Parliament has rarely, if at all, exercised power 
to take property without payment of the cash value of the property taken. In 
Attorney-General v. De Keysets Rayal Hotels the House of Lords held that the Grown 
is not entided as of right either by virtue of its prerogative or under any statute, 
to take possession of the land or building of a subject for administrative purposes 
in connection with the defence of the realm, without compensation lor their use and 
occupation. 

Under the Government of India Act, 1935, by section 299 (2) it was enacted 
that* 

“ Neither the Federal or a Provincial Legislature shall have power to make any 
law authorising the compulsory acquisition for public purposes of any land, or 
any commercial or industrial undertaking, or any interest in, or in any company 
owning, any commercial or industrial undertaking, unless the law provides for 
the payment of compensation for the property acquired and either fixes the amount 
of die compensation or specifies the principles on which, and the manner in 
which, it is to be determined.” 

Article 31 (2) before it was amended by the Constitution (Fourdi Amendment) 
Act, 1954, followed substantially the same pattern. 

Prior to the amendment of Article 31 (2) this Court interpreted^ the expression 
*' compensation ” as meaning “ full indemnification Patanjali Sastri, C.J., 
in The State oj l Vest Bengal v. Mrs. Bela Baneyee and others ", in interpreting the guaran- 
tee under Article 31 (2) speaking on behalf of the Court, observed: 

“ 'While it is tiue that the Legislature is given the discretionary powers of laying 
down the principles ■which should govern the determination of the amount to 
be given to the owner for the property appropriated, such principles must 
ensure that what is determined as payable must be compensation, that is, a just 
equivalent of what the owner has been deprived of. Widiin the limits of this 
basic requirement of full indemnification of the expropriated owner, the Consti- 
tution allows free play to the legislative judgment as to what principles should 
guide the determination of the amount payable. Whether such principles take 
into account all the elements which make up the true value of the property appro- 
priated and exclude matters which are to be neglected, is a justiciable issue to 
be adjudicated by the Court.” 


In the view of the learned Chief Justice tire expression “just equivalent” meant 
“ full indemnification ” and the expropriated owner was on that account entitled 
to the market value of the property on the date of deprivation of the property. 
This case was decided under a statute enacted before the Constitution (Fourth 
Amendment) Act, 1955. The principle of that case was approved in A • /(• 
Jeejcebhoyv. Assistant Collector, Thana Front, Thana 3 , a case under the Land Acqutsi- 
t ion (Bombay Amendment) Act, 1 948, and invoking the guarantee under section 299 
" . \ c t, 1935; in Union of India v. Kamalabai HarjiwarJas 


( 


2) of the Government of India Act, 


1. L.R. (1920) A C. SOS. 

2. (1954) S.C.R. 558 : (1954) S.C.J.95 : (1954) 


1 M.LJ. 162. 

3. (1965) 1 S.C.R. 636. 
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under the Madras Lignite Acquisition of Land Act, 1953. 

Article 3. M ™ tended rvith effect < ^om =J* April, 

tution (Fourth Amendment) Act, 1933. Bv s “ b ' cla ( ' ( ther f orma l changes 

tion or requisitioning of properties was supplied and certain ° her 1 to cal f ed 

were also made, with the important reservation that nc ^^^ded by that 
in question in any Court on the ground that 1 P® Lnacted after 27th April, 

law is not adequate.” In cases arising under sta 1 Article 31 (2) asamen- 

1955: this Court held that the expression “compensaPou clause: 

ded continued to mean just equivalent as , „-nniher z under the Land 

P. Vajraielu Mudaliar v. Special Deputy Called or, Madras an 0 f India v. The Metal 

Acquisition (Madras Amendment) Act (XXIII o 19 1), 0 fi n dia (Acquisition 
Corporation of India Ltd and the other*, under the Metal Corpo Mwvcipal Comm : ttee, 

of Undertakings) Act (LIV of i 9 55 V, UehhnanDass and 

Jalalabad 5 , -under section 20-B of the Displaced Persons ( P . gkinde’s case 6 , 
tation) Act, 1954, .as amended by Act (II of i960). G nmts Act (XVI 

dealing with a case under the Madhya Pradph Abo on Article 31 (2) is a just 
of 1963) it was observed that the compensation J ourt in State of Gujarat v. 

equivalent of the value of the property taken. Bu i j e for compulsorv 

Shonlilal Mangaldas and others’, observed that compensaUonpavab dctcrmir ^ ble ^ 
acquisition of property is not, by the application of any pP> definiteness 
a precise sum, and by calling it a -just ” or “fair ^ right 

could be attached, thereto; that valuation of lands, . l ”=> capitalization of net 
has to be made on the application of different prmcip cs, .g., va i ue red uced 

income at appropriate rates, reinstatement, determina ion ° t ] ic ) r utility; 

by depreciation break-up value of properties wlucl h ^ m SuJy and 

that the rules relating to determination of value o an > ’ or principles 

other classes of property differ, and the application o caoable of precise 

lead to widely divergent amounts, and since compensa n _ . . tbc expression 

determination by the application of recognized ru es, > q > ^ m0 re con- 

1 ‘compensation’ ’ by the adjective “just” the determination bv the 

trovcrsial. It was observed that the Parliament amen c . r- j by the 

Fourth Amendment Act declaring that adequacy of &r 
Legislature as amended according to the principles sp * 0 

deteimination will not be justiciable. It was tlien observed tha . 

» The right declared by the Constitution guarantees that 
be given before a person is compulsorily expropriated of hr p P . . £ ? f 

nnmose What is fixed as compensation by statute, or b> tiie application o 
principles specified for determination of compensation is guaranteed; ™ 

mean however, that sometlung fixed or determined by the application oi specified 
principles which is illusorv or can in no sense be regarded as compensation must 
be upheld bv the Courts, for. to do so, would be to grant charter of arbitrariness, 
and permit ‘a device to defeat the constitutional guarantee. But compensation 
fixed or determined on principles specified by the Legislature cannot be permitted 
to be challenged on the somewhat indefinite plea that it is not a just or Ian equi- 
valent. Principles mav be challenged on the ground that they are irrelevant to 
the determination of compensation, but not 011 the plea that what is awarded as 
a result of the application of those principles is not just or fair compensation. 
challenge to a statute that the principles specified by it do not award a just cqui- 


t (I96S) 1 SCR. 463 : (196S) 2 S.CJ. 114. 

2. 1 1964} 6 S.C.R. 936 : (1965) 2 An.W.R. 
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valent will be in clear violation of the constitutional declaration that inadequacy 
of compensation provided is not justiciable.” 

This Court held in Mrs. Bela Banerjee \r case 1 , that by the S ua ^ t ^ : 
to compensation for compulsory acquisition under Article 31 (2), . . , 

amended by the Constitution (Fourth. Amendment) Act, die owner u . . „i; ar ’ s 
receive a “ iust equivalent ” or <c full indemnification. In P. Jr ' , , . 

r^ 2 , this Court held that notwithstanding the amendment of Article 31 W 
the Constitution (Fourth Amendment) Act, and even after the a 1 j t } iat the 
“ and no such law shall be called in Question in any Court on th s ground 
compensation provided bv that law is not adeauate. the expr Amendment) 
sation ”, occurring in Article 31 (») after the ConsUtuUon 

Act continued to have the same meaning as it had m section 99 J . »: ust 

ment of India Act, iq 35 , and Article 31 (2) before it was amended, mz., J 
equivalent ” or “ full indemnification.” 

There was apparently no dispute that. Article 31 (2) 0 f pro- 

amended guaranteed a right to compensation for comp of his property, 

pertv and that by giving to the owner, for compu sory a f l . p principles 

compensation which w£ illusorv, or determined by «« not com- 

which -were irrelevant, the constitutional guarantee o P ^lie decisions 

plied with. There was difference of opinion on one ma , t hc former 

in P. Vajravelu Madelines case-, and Skanltlal Mongol das s case . ;f a j ust 

case it was observed that the constitutional guarantee va p was held 

equivalent of the property was given to the owner, m - at ] 0 n,no definite 

that “ compensation ” being itself incapable of any precis or „p u ]j ; n demni- 

connotation could be attached thereto by calling it jus q it is not 

cation,” and under Acts enacted after the amendmen compensation on the 

open to the Court to call in question the law provi ,j j s fixed by the 

ground that it is inadequate, whether the amount o P 2 , . jt was obscr- 

law or is to be determined according to principles specified therein. 

ved in. the judgment in Shantilal Jifangaldas's case , at page a . , 

“ Whatever may have been the meaning of the gxprStiv enacted 

under the unamended Article 31 (2 ) , when the ^ ; n q UCSt ion in any 

under the amended clause that no such lass s a ; s ^ l0 t adequate,’ 

Court on the ground tliat the compensation pros , Court an enquiry 

it was intended clearly to exclude from the junsdicUon of the Court t an J 
that what is fixed or determined by the application ot the gpljj t he is 
compensation does not award to theossner a j q * 
deprived.” _ . 

In P. Vajravelu Mudaliar's case-, again the Court in dealing with the c ect o 
amendment observed (at page 627): . _ 

“Therefore, a more reasonable interpretation is that neither the P™j?P c j 
prescribin'* the ‘just equis’alent ’ nor the just equivalent . -> r rived 

bv Ac Court on the ground of the inadequacy of the compensation fixed or armed 
S by?r,Sior.hc principles. ^ To iltaraK, a law js “ 

sation is determined. The Court cannot obviously ^sa> hat the ^““'J rade . 
adopted one principle and not the o ther, for it relates onl) to the question 

"u (1954) S.C.J. 95 : (1954) 1 M.U. 162: (S.C.) 173 : (19«) 2 M.L J. (S.C.) 173: (1965) 1 
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quacv. On the other hand, if a law lays down principles which are not relevant 
to the property- acquired, or to the value of the property at or about the time it is 
acquired, it may be said that they are not principles contemplated by Article 31 
(2) of the Constitution.” 

The Court then applied that principle to the facts of the case and held that the Land 
Acquisition (Madras Amendment) Act, 1961, which provided that— (f) the owner 
of land acquired for housing shall get only the value of the land at the date of the 
notification under section 4 (1) of the Land Acquisition Act, 1894, or an. amount 
equivalent to the average market value of the land during the last five \ ears unmedi- 
atclv preceding such date, whichever was less: (11) the owner shall get a solatium 
of o’nlv 5 per cent, and not 15 per cent, and (Hi) in valuing the land acquired any 
increase in its suitability or adaptability for any use other than the use to which 
the land was put at the date of the notification under section 4 (0 of the Land 
Acquisition Act, 1894, shall not be taken into consideration, did not impair the right 
to receive compensation. The Court observed at page 631 : 

“ In awarding compensation if the potential value of the land is excluded, it 
cannot be said that the compensation awarded is the just equivalent of what the 
owner has been deprived of. But such an exclusion only pertains to the method 
of ascertaining the compensation. One of the elements that should properly 
be taken into account in fixing the compensation is omitted: it results in the ade- 
quacy of the compensation, * * *. We, therefore, hold' that the Amending 
Act does not offend Article 31 (2) of the Constitution.” 

The compensation provided by the Madras Act, according to the principles specified, 
was not the full market value at the date of acquisition. It did not amount to 
“ full indemnification ” of the owner; the Court still held that the law did not 
offend the guarantee under Article 31 (2) as amended, because the objection was 
only as to the adequacy of compensation. In Shantilal Mangaldas’s case x , the Court 
held that the Constitution (Fourth Amendment) Act, Article 31 (2) guarantees a 
right to receive compensation for loss of property compulsorily acquired, but com- 
pensation does not mean a just equivalent of the property. .If compensation is 
provided by law to be paid and the compensation is not illusory or is not determin- 
able by the application of irrelevant principles, the law is not open to challenge on 
the ground that compensation fixed or determined to be paid is inadequate. 

Both the lines of thought which converge in the ultimate result, support the 
view that the principle specified by the law for determination of compensation is 
beyond the pale of challenge, if it is relevant to the determination of compensation 
and is a recognised principle applicable in the determination of compensation for 
property compulsorily acquired and the principle is appropriate in detei mining the 
value of the class of property sought to be acquired. On the application of the view 
expressed in P. Vajravelu Mudaliar’s case", or in Shantilal Mangaldas , s case 1 , the 
Act, in our judgment, is liable to be struck down as it fails to provide to the expro- 
priated banks compensation determined according to relevant principles. Section 4 
of the Act transfers the undertaking of every named bank to and vests it in the corres- 
ponding new bank. Section 6 (1) provides for payment of compensation for acqui- 
sition of the undertaking, and the compensation is to be determined in accordance 
with the principles specified in the Second Schedule. Section 6 (2) then provides 
that though separate valuations are made in respect of tire several matters specified 
in Schedule II of the Act, the amount of compensation shall be deemed to be a 
single compensation. Compensation being the equivalent in terms of money of the 
property compulsorily acquired, the principle for determination of compensation 
is intended to award to the expropriated owner the value of the property acquired 
The science of vdu uion of property recognizes several principles or methods for 
determining the value to be paid as compensation to the owner for loss of his property • 
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there are different methods applicable to different classes of property in the deter- 
mination of the value to be paid as recompense for loss of his property. A method 
appropriate to the determination of value of one class of property may be wholly 
inappropriate in determining the value of another class of property. If an appro- 
priate method or principle for determination of compensation is applied, the fact 
that by the application of another principle which is also appropriate, a different 
value is reached, the Court ■will not be justified in entertaining the contention that 
out of the two appropriate methods, one more generous to the owner should have 
been applied by the Legislature. 

We are unable to hold that a principle specified by the Parliament for deter* 
mining compensation of the property' to be acquired is conclusive. If that view 
be accepted, the Parliament will be invested with a charter of arbitrariness and 
by abuse of legislative process, the constitutional guarantee of the right to compen- 
sation may be severely impaired. The principle specified must be appropriate to 
the determination of compensation for the particular class of property sought to be 
acquired. If several principles are appropriate and one is selected for determination 
of the value of the property' to be acquired, selection of that principle to the exclusion 
of other principles is not open to challenge, for the selection must be left to the wisdom 
of the Parliament. 

The broad object underlying the principle of valuation is to award to the 
owner the equivalent of his property’ with its existing advantages and its potentialities. 
Where there is an established market for the property' acquired, the problem of 
valuation presents little difficulty’. 'Where there is no established market for the 
property, the object of the principle of valuation must be to pay’ to the owner lor 
what he lias lost, including the benefit of advantages present as veil as future, with- 
out taking into account the urgency of acquisition, the disinclination of the owner 
to part with the property’, and the benefit which the acquirer is likely to obtain 
by the acquisition. Under the Land Acquisition Acts compensation paid is the 
value to the owner together with all its potentialities and its special adaptability 
if the land is peculiarly suitable for a particular use, if it gives an enhanced value 
at the date of acquisition. 

The important methods of determination of compensation are — (t) market 
value determined from sales of comparable properties, proximate in time to the 
date of acquisition, similarly situated, and possessing the same or similar advan- 
tages and subject to the same or similar disadvantages. Market value is the price 
the property may fetch in the open market if sold by a willing seller unaffected by 
the special needs of a particular purchase, (it) capitalization of the net annual profit 
out of the property’ at a rate equal in normal cases to the return from gilt-edged 
securities. Ordinarily value of the property may be determined by capitalizing 
the net annual value obtainable in the market at the date of the notice of acquisi- 
tion; (mi) where the property’ is a house, expenditure likely to be incurred for con- 
structing a similar house, and reduced by the depreciation for the number of years 
since it was constructed; (tv) principle of reinstatement, where it is satisfactorily 
established that reinstatement in some other place is bona fide intended, there bring 
no general market for the property for the purpose for which it is devoted (the pur- 
pose being a public purpose) and would have continued to be devoted, but for 
compulsory’ acquisition. Here compensation will be assessed on the basis of reason- 
able cost of reinstatement; ( v ) when the property has outgrown its utility and it is 
reasonably incapable of economic use, it may be valued as land plus the break-up 
value of the structure. But the fact that the acquirer docs not intend to use the 
property’ for which it is used at the time of acquisition and desires to demolish it or 
use it for other purpose is irrelevant and (ri) the property to be acquired has ordi- 
narily to be valued as a unit. Normally an aggregate of the value of different 
components will not be the value of the unit. 

These arc, however, not the only methods. The method of determining the 
value of property by’ the application of an appropriate multiplier to the net annual 
ncome or profits is a sa’isfactory menthod of valuation oflands with buildings, onl^ 
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if the land is fully developed, i.e., it has been put to full use legally permissible and 
economically justifiable, and the income out of the property is the normal commercial 
and not a controlled return, or a return depreciated on account of special circum- 
stances. If the property is not fully developed, or the return is not commercial the 
method may yield a misleading result. 

The expression “property” in Article 31 (2) as in Entry 42 of List III is wide 
enough to include an undertaking, and an undertaking subject to obligations may 
be compulsorily acquired under a law made in exercise of power under Entry 42, List 
III. The language of the amended clause (2) of Atricle 31 compared with the 
language of the clause before it was amended by the Constitution (Fourth Amend- 
ment) Act leaves no room for doubt. Before it was amended, the guarantee covered 
the acqusition of t£ p ro P crt Y movable or immovable including, and interest in, or in 
any company owning any commercial or industrial undertaking ”, In the amended 
clause only the word “ property ” is used, deleting the expressions which did not 
add to its connotation. But when an undertaking is acquired as a unit the principles 
for determination of compensation must be relevant and also appropriate to the acqui- 
sition of the entire undertaking. In determining the appropriate rate of the net 
profits the return from gilt-edged securities may, unless it is otherwise found unsuita- 
ble, be adopted. 

Compensation to be determined under the Act is for acquisition of the under- 
taking, but the Act instead of providing for valuing the entire undertaking as a unit 
provides for determining the value of some only of the components, which constitute 
the undertaking, and reduced by the liabilities. It also provides different methods 
of determining compensation in respect of each such component. This method for 
determination of compensation is prima facie not a method relevant to the determina- 
tion of compensation for acquisition of the undertaking. Aggregate of the value of 
components is not necessarily the value of the entirety of a unit of property acquired, 
especially when the property is a going concern, with an organized business. 
On that ground alone, acquisition of the undertaking is liable to be declared invalid, 
for it impairs the constitutional guarantee for payment of compensation for . acquisi- 
tion of property by law. Even if it be assumed that the aggregate value of the different 
components will be equal to the value of the undertaking of the named bank as a 
going concern the principles specified, in our judgment, do not give a true rccom 7 
pense to the bank for the loss of the undertaking. Schedule II by clause (ij 
provides : 

“ The compensation * * * in respect of the acquisition of the under- 

taking thereof shall be an amount equal to the sum total of the value of the assets 
of the existing bank as on the commencement of this Act, calculated in accordance 
with the provisions of Part I, less the sum total of the liabilities computed and 
obligations of the existing bank calculated in accordance with the provisions of 
Part II.” 

For the purpose of Part I “ assets ” means the total of the heads (a) to ( h ) and the 
expression “ liabilities ” is defined as meaning the total amount of all outside liabi- 
lities existing at the commencement of the Act and contingent liabilities which the 
corresponding new bank may reasonably be expected to be required to meet out of 
its own resources. Compensation payable to the named banks is accordingly the 
aggregate of some of the components of the undertaking, reduced by the aggregate 
of liabilities determined in the manner provided in the Schedule. It appears clear 
that in determining the compensation for undertaking — (i) certain imporant classes 
of assets are omitted from the heads (a) to (k) , (ii) the method specified for valua- 
tion of lands and buildings is not relevant to determination of compensation, 
and the value determined thereby in certain circumstances is illusory as compen- 
sation ; and (Hi) the principle for determination of the aggregate value of liabilities 
is also irrelevant. 

The und'Ttaking of a banking company taken over as a going concern would 
ordinarily i nclude the goodwill and the value of the unexpired period of long- 
term leases in the prevailing conditions in urban areas. But goodwill of the 
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banks is not one of the items in the assets in the Schedule, and in cl. (/) though 
provision is made for including a part of the premium paid in respect of lease- 
hold properties proportionate to the unexpired period, no value of the leasehold 
interest tor the unexpired period is given. 

Goodwill of a business is an intangible asset: it is the -whole advantage of the 
reputation and connections formed -with the customers together with the circum- 
stances making the connection durable. It is that component of the total value of 
the undertaking which is attributable to the ability of the concern to earn profits 
over a course of years or in excess of normal amounts because of its reputation, loca- 
tion and other features : Trego v. Hunt 1 . Goodwill of an undertaking therefore is 
the value of the attraction to customers arising for the name, and reputation for skill, 
integrity, efficient business management, or efficient service. 

Business of banking thrives on its reputation for probity ofits dealings, efficiency 
of the service it provides, courtesy and promptness of the staff, and above all the con- 
fidence it inspires among the customers for the safety of the funds entrusted. The 
Reserve Bank, it is true, exercises stringent control over the transactions which 
banks carry on in India. Existence of these powers and exercise thereof may and 
do ensure to a certain extent the safety of the funds entrusted to the Banks. But 
the business which a bank attracts still depends upon the confidence which the deposi- 
tor reposes in the management. A bank is not like a grocer's shop : a customer docs 
not extend his patronage to a bank merely because it has a branch easily accessible 
to him. Outside the public sector, there are 50 Indian scheduled banks, 13 foreign 
banks, beside 16 non-scheduled banks. The deposits in the banks not taken over 
under the Act range between Rs. 400 crores and a few lakhs of rupees. Deposits 
attracted by the major private commercial banks are attributable largely to the 
personal goodwill of the management . The regulatory provisions of the Banking 
Companies Act and the control which the Reserve Bank exercises over the banks may 
to a certain extent reduce the chance of the resources of the banks bang misused, 
but a banking company for its business still largely depends upon the reputation of its 
management. We are unable to agree with the contention raised in the Union’s 
affidavit that a banking establishment has no goodwill, nor are we able to accept the 
plea raised by the Attorney-General that the value of the goodwill of a bank is 
insignificant and it may be ignored in valuing the undertaking as a going concern. 

Under clause (j) of Schedule II provision is made for valuing a proportionate 
part of the premium paid in respect of all leasehold properties to the unexpired dura- 
tion of the leases, but there is no provision made for payment of compensation for the 
unexpired period of the leases. Having regard to the present day conditions it is 
clear that with rent control on leases operating in various States the unexpired 
period of leases has also a substantial value. 

The value determined by excluding important components of the undertaking, 
such as the goodwill and value of the unexpired period of leases, will not in our 
judgment, be compensation for the undertaking. 

The other defects in the method of valuation, it was claimed by Mr. Palkhivala, 
are the inclusion of certain assets such as cash, choscs in action and similar assets 
which under the law are not regarded as capable of being acquired as property. 
This inclusion, it is contended, vitiates the scheme of acquisition. Under clause (a) 
of Part I — Assets — the amount of cash in hand and with the Reserve Bank and the 
State Bank of India (including foreign currency notes which shall be converted at 
the market rate of exchange) arc liable to be included. Cash in hand is not an item 
which is capable of being compulsorily acquired, not because it is not property, but 
because taking over the cash and providing for acquisition thereof, compensation 
payable at some future date amounts to levying a “ forced loan ” in the guise of 
acquisition. This Court in Side of Bihar v. A Ichcrajcdhi raja Sir Kcd'skaicr Sir.gh cj 
Darbanga and others-, held that cash and choscs in action arc not capable of compui- 
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ing of Court below— Onus on appellant to show that the finding is erroneous . . 
Constitution of India (1950), Article 136— Appeal by Special Leave— PJea raising 
mixed questions of law and facts not raised below, cannot be permitted for first 
time 


Constitution of India (1950), Article 136— Appeals by Special Leave against the 
interim injunctions granted by the trial Judge— Ordinarily Court not interfering 
withi nterim orders — Irrevocable letter of credit, a mechanism of great importance 
in international trade — Autonomy of an irrevocable letter of credit entitled to 
protection — Courts not to interfere with that mechanism 
Constitution of India (1950), Article 136 and Industrial Disputes Act (XIV of 1947) — 
Appeal fay Special Leave — Industrial Tribunal relying upon newspaper reports 
—Conclusion based upon several other circumstances also — Interference with 
the finding of the Tribunal not justified 


Constitution of India (1950), Article 173— Scope — Requirement as to subscription 
to an oath or affirmation in the prescribed form — Substantial compliance with — 
Sufficiency 

Constitution of India (1950), Article 226 — State action impairing rights both or share- 
holder and company — Locus standi of shareholder to file writ petition challenging 
the State action 


Constitution of India (1950), Article 226 — Scope — Relief under — Discretionary — 
Petitioner to exhaust the. remedies provided by law wi.th utmost expedition — 
Delay — Unsatisfactory explanation — Effect 
Constitution of India (1950), Article 226— Writ of mandamus — When can lie— Com- 
pany non-staiutory body incorporated under Companies Act- -Whether writ of 
mandamus lies against the company — Agreement between company and its work- 
men — Court holding writ of mandamus against company not maintainable but 
declaring agreement to be illegal and void — Validity of — No relief b> way of de- 
claration as to invalidity of agreement can be granted 
Constitution of India (1950) .Article 226— Writ Jurisdiction— Search and seizure under 
Income-tax Act— Scope of power of High Court 
Constitution of India (1950), Article 246, Schedule VII, List I, Entry 3, List II, Entry 
IS and List HI, Entries 6, 7 and 13 and West Bengal Premises Tenancy Act (XII 
of 1956) — Cantonment area — Extension of State Act to cantonment area by State 
Government — Whether ultra vires — Power of Parliament to legislate in respect 
of house accommodation in cantonment area — Whether limited to military’ pur- 
poses alone — Extension of power of Parliament to regulate the relationship bet- 
ween landlord and tenant — Scope of 

Constitution of India (1950), Article 2S6(1) (a). Explanation— Madras General Sales 
Tax Act (IX of 1939), section 22 (a) (i) Explanation — Scope — When attracted . . 

Constitution of India (1950), Article 311 (2) — Scope — Tenure post in the Government 
of India — Appointment to — Reversion to the Assam State before the expiry of 
the tenure to post carrying smaller salary, if amounts to reduction in rank and 
involves a stigma 


Constitution oflndia (1950), Article 311 (2)—’ Tentative determination as to the parti- 
cular punishment beforeissuance of thesecond, show cause notice and before hear- 
• ing explanation — Validity of 


Constitution oflndia (1950), Article 372 and Entry 33 of List III — Scope — Prc-Ccnsfi- 
tion Act Bihar Sugar Factories Control Act, 1937, if stands altered by sub-rule 
(3) of rule 3 of Sugarcane (Control) Order, 1955 
.Constitution of India (1950), Schedule 7, List I, Entries 43, 44 and 45, List II, Entry 26 
and List III, Entry 42 — Scope of Entries 43, 44 and of the uord “ Banking ” in 
Entry 45 of List I — Meaning of the word “ Property ” in Entry 42 of List III . . 

Contempt of Court — Authority (arbitrator) holding inquiry' in good faith even after the 
receipt of the notice of institution of the civil suit — Parallel inquiry' — Authority 
(arbitrator) if guilty of Contempt of Court — Arbitration Act (X of 1940), sections 
34 and 35 - „ 
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Hindu Adoptions and Maintenance Act, (LXjtVTtf of 1956), sections 3 3 12 and 14— 
Interpretation— Widow adopting a child— Adopted child, if becomes the son 
of the deceased husband-Ties of child in the family 0 f his birth if become 
completely severed 


Hindu Law— Hindu undivided family— Temporary reduction of the coparcenary unit 
to a single individual — Its effect on joint property 

Hindu Marriage Act (XXV of 1955), section 12(1) (a)— Application by husband for 
annulment of his marriage on ground that his wife is impotent— Burden of proof 
— Failuretoestablishentailsdismissaloftheapplication 

Hyderabad Tenancy and Agricultural Lands (Re-enactment, Validation and further 
amendments Act, 1961 — Validity of 

Income-tax (XI of 1922) — Adventure in the nature of trade — Shares— Purchase and 
sale by assessee — Dealer or investor — Mixed question of law and fact 

Income-tax Act (XI of 1922), section 2 ( 6 - A) — Dividend — Amount distributed by 
company out of capital gains arising on or after 1st April, 1948 — Whether liable 
to tax 

Income-tax Act (XI of 1922), section 10 — Business loss— Assessee, dealer in shares— 
Purchase and sale of shares — Part of a scheme to assist another company to ac- 
quire managing agency— Purchase at a higher rate than the market rate— Sale 
to the same company — Purchase on the overdraft account — if a transaction done 
in the ordinary course of business - If an allowable loss 

Income-tax Act fXI of 1922), sections 10, 12 — Business income or income from 
other sources — Shares and arrears of dividend — Assesses, dealer in shares — Pur- 
chase of shares — Contract to purchase shares and arrears of dividend — Considera- 
tion paid for shares and arrears of dividend — Arrears dividend — Receipt by 
assessee — Not income — Receipt not otherwiseincome — Not to constituteincome 
by erroneous crediting into profit and loss account ... 

Income-tax Act (XI of 1922), sections 36 (3) (a) (ii), 22 (2), 22(5), 34 (3) (a), 34 (l)(h) 
and 40 — Return of income — Individual — Partnership particulars— Non-disclosure 
of share incomes of wife and minor children — -Whether amounts to failure to 
disclose “necessary” information — Validity of reassessment beyond four years— 
Inclusion of share incomes of wife and minor children— Duty of the Income-tax 
Officer — No obligation on the taxpayer — Minor — Separate assessment on minor 
— -Whether bars inclusion of minor’s share income in father’s assessment 


Income-tax Act (XI of 1922), section 34 (1) (5) and 10 — Back assessment— Information 
— Judicial decisions — Part of assessable income — Failure to tax — Escapement — 
Purchase by assessee of properties from Hindu father — Character of property — 
Self-acquired in joint family property— Litigation between father and sons— 
Pendency' of appeal at the time of purchase by assessee— Decision by Privy Council 
— Information— Payment by assessee to sons to get theirinterest released— Capital 
expenditure 

Income-tax Act (XI of 1922), section 46 (5- A) — Tax recovery’ — Garnishee notice — 
Payment out of Court — Certificate of payment by Court — Assessee-firm — Excess 
customs duty paid by assessecr— Decree against Union of India — Garnishee notice 
by Income-tax Officer to Collector of Customs — Requiring payment of decree 
amount towards arrears of Income-tax and penalty due by assessee — -Payment by 
Collector — Amount adjusted towards super-tax due by assessee — Application by 
Collector to Court for certifying payment under the Code of Civil Procedure .. 

Income-tax Act (XI of 1922), section 66 — Reference — Question arising out of the 
order of Tribunal — Loss — Disallowance by department — Tribunal sustaining dis- 
allowance for certain reasons — High Court upholding decision on the basis of 
reasons rejected by the Tribunal — No necessity on department to apply for and 
obtain reference — No reference on a question arising from the reasons given by 
the Tribunal .. 

Income-tax Act (XLIII of 3961), section 2 (44) — Finance Act (XIII of 3963), section 
4 — “Tax Recovery Officer” — Substitution of new definition with retrospective 
effect — State Government empowered to invest any State Revenue Officer with 
powers of Tax Recovery Officer by notification — Whether State Government can 
notify with retrospective effect — Action taken by State Revenue Officer prior to 
date of notification — Validity 

Income-tax Act (XLm of 3961), section 132 (as amended in 3965) — Search and seizure 
— Scope of powers— Warrant of authorisation— Whether should specify parti- 
culars of documents and books of account— Large number of documents seized 
—Some documents found not relevant — Whether vitiates search and seizure — 
Books of account and other documents in respect of other business carried on by 
partners of assessee-firm— Whether relevant —Whether can be seized— Failure 
to place identification marks on documents— Effect of— Presence of police officers 
during search— Effect of * • •- ~ 

Industrial Disputes Act OOV of 1947)— Bonus— Calculation of— Accounts not com- 
pleted at the time of reference— Full Bench formula inapplicable— Tribunal 
isexpected to decide dispute only asreferred toit -- •- 
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Industrial Disputes Act (XlV of 1 947) — Dearness allowance— Linking with Price indek 
— Discretion of the Tribunal 

Industrial Disputes Act(XIV of 1947) — Gratuity Scheme — Normal rule is quantum of 
gratuity is related to basic wage; — Departure from the normal rule, when can be 
made 

Industrial Disputes Act (XIV of 1947)— -Strike by workers — Management dismissing 
three workers for misconduct by incitement, intimidation and riotous and 
disorderly behaviour considering them as very grave nature — Whether amounts 
to victimisation and discrimination 

Industrial Disputes Act (XTV of 1947) — Wages — Casual worker cannot expect same 
wages as permanent employee 
Industrial Disputes Act (XIV of 1947), sections 2 (a) and 10 

Industrial Disputes Act (XIV of 1947), section 2(rr) (i) — Wages, meaning of— Mone- 
tary value of the free telephone and newspapers and also the car allowance, if 
could bpe included as part of wages 

Industrial Disputes Act (XIV of 1947), section 2 (rr), Schedule 3, item 1— Wages — 
Regions — Cum industry Principle inapplicable — Procedure to be followed in 
fixing wages 

Industrial Disputes Act (XIV of> 1947), section 2 (j>) and 18 (3) — Settlement, before 
conciliation officer between, management and Association of workmen— -Settle- 
ment in representative capacity — Binding on workmen 
Industrial Disputes Act (XIV of 1947), sections 23 (1), 24 and 29 — Distinction between 
strikes envisaged by section 23 (c) and section 29 
Industrial Disputes Act (XIV of 1947), section 33-C (2) and the Minimum Wages Act 
(XI of 1948), section 20 (1) — Interpretation — Claim for wages for overtime and 
for payment for work done on days of rest— No dispute as to rates— Applications 
under section 33-C (2) — Jurisdiction of the Labour Court, if barred by the remedy 
under section 20 (1) of the Minimum Wages Act.. 

Industrial Employment (Standing Orders) Act (XX of 1946), sections 3 to 7, 9 and 
10 and schedule 

Interpretation of Statutes — Act, a temporary measure remaining in the statute book 
for over 20 years — No guidelines to regulate the exercise of the powers of the 
District Magistrate— Commissioner to exercise his discretion in preference to the 
discretion exercised by the District Magistrate — State Government to exercise its 
powers in any way it pleases — Construction of the provisions according to the 
rules of construction of statutes resulting in anamolies— Court, if can fall back 
on the grammatical construction — U. P. (Temporary') Control of Rent and 
Eviction Act, 1947 

Interpretation of Statutes — Contemporanea expositio — Meaning of the enactment 
obscure— Construction put upon it by authorities for a long time — Court,if may 
resort to contemporary construction 

Interpretation of Statues — Doctrine of incidental or ancillery' power — Scope of 
Interpretation of Statutes — Provision as exception to general rule — Construction . . 
Interpretation of Statutes — Validating Acts — Scope of generally 
KeralaBuildings (Lease and Rent Control) Act (II of 1965), sections 1 1 (4) (i) and 34 (1), 
and Kerala Building (Lease and Rent Control) Act, 1959 (XVI of 1959), section 11 
(4)(i) — Interpretation — Eviction on the ground of sub-letting — Proceedings insti- 
tuted under the repealed Act to be continued under the new Act — Section 11 (4) (i) 
of thenew Act, if corresponds to section 11 (4) (i) of the repealed Act 
Kerala Buildings (Lease and Rent Control) Act (II of 1965), section 20 — Revisional 
powersof theDistrict Judge — Court empowered to callforand examine the records 
to find out legality etc. of theordcr — Court ifcould consider whether finding on evi- 
dence was proper — Code of Civil Procedure (V of 190S), section 115 
Labour Law — Closure of part of business of the company — Closure genuine and real 
2 to effect economy and secure quality — Discharge of workmen on payment of 
retrenchment compensation — Tribunal, if could ask the company torcinstate 
the workmen . . 

Labour Law — Closure of business of the company genuine and real — Stoppage of 
part of a business (closure of S depots by the Company),ifcould beinterferrcdWith 
by an Industrial Tribunal — Closure entirely in the discretion of the company . . 
Labour Law — Individual dispute — Expousal by an outside union before the date of 
reference — Representative character — Claim of 25 per cent, of the Workmen of 
the establishment if could give the union a representative character 

Limitation Act (XXXVI of 1963), section 137 and third division of the Schedule 

Interpretation — Ejmd-m gtrnris — Meaning of the word" other”— Other articles in 
in the third division has reference to applications under Civil Procedure Code with 
the exception of applications under the Arbitration Act and also under the Cri- 
minal Procedure Code — Applications to be to Courts to be governed by the 
Articles in the third division and not to Industrial Tribunal or Labour Court 
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Preventive Detention Act (IV of 1950), section 3 — Scope — Deter a and his associates 
using deadly weapons, acid bulbs. iron rods, iathis etc .indiscriminately and thus 
endangering human Li vesin the locality — Detenu and his associates also preventing 
the police constables from discharging their lawful duties — Grounds of detention 
i f have reference merely to maintenance of order. 

Probationer — Period of probation fixed — Stipulation, liable to be terminated during 
the period — If contravention of standing order — Finding of the Labour Court, 
‘colourable exercise of the power’ — Termination without hearing the probationer 
— Validity 

Public Employment (Requirement as to Residence) Act (XLIV of 1957). section 3 and 
Andhra Pradesh Pubb'c Employment (Requirement as to Residence } Rules (1959/, 
rule 3 — Validity of 

Punjab Pre-emption Act (I of 1913). as amended by the Punjab Pre-emption Amend- 
ment Act. I960 and by Punjab Act (XIII of 1954;, section 15 (2) — Interpretation 
— " In the son or daughter of such female.” meaning of — Right of pre-emption, if 
would v est i n the son or daughter ofthe husband fromanotherwife — Retroactive 
intention, if could be attributed to the Legislature 

Punjab Security of Land Tenures Act. 1953 (.Punjab Act X of 1953), sections IS (1), 
IS (2, and 2- and section S- of the Tenancy Act (XVI of ISS7; (.Punjab; — -Scope 
— Tenant enabled to purchase from the landowner the land held by him. but not 
included in the reserved area or selected area of the owner — Assistant Collector 
authorised to determine the value of the land, but he should decide first whether 
the land was included in the reserved or selected area — Financial Commissioner, 
if could go into the question whether the Assistant Collector had rightly assumed 
jurisdiction 

Railway Servant's Conduct and Disciplinary Rules. R. 1713 — Scope of — No particular 
form or manner in which the disciplinary authority should record findings laid 

CO^'n. - • •» •• • a « • 

Reference — Judgment of Supreme Court or High Court — Duty of Tribunal to pass 
ordersin conformity with the judgment 

Representation of People Act (XLUI of 1951), sections 16, 30 and 62 (2) and Part HI— 
Scope — Etection petition — Electoral roll challenge of— Voter if incurs disquali- 
neation by becoming a Government servant by the time the polling took place. . 

Representation of the People Act (XLIH of 1951), section 23 (3) — Amendment of the 
electoral roll after the last date for making the nomination was over — Validity . . 

Representation of the People Act (XLHI of 1951), section 62 (1) — Scope 

Representation of the People Act (XL I II of 1951) , section 92 (a) — Election petition — 
— Inspection of balioc papers — When may lie permitted 

Representation of the People Act (XLUI of 1951), section II6-A — Scope — Appeal 
under fresh evidence — Appellant, if could change his case and narrow the field 
of encuiic •• •• -- .. .. 

Res yad.ee re — D a i ty , not a necessary party, joined as a defendant — No relief claimed 
against the deity — Appeal against the dismissal of the suit — Appeal dismissed 
against deity for non-payment of guardians costs — No final decision by the 
appellate Court against the deity on the question of the costs — No to suit lands 
— Decision ofthe Trial Court, if operates as resjudSeaia 

Sales Tax — Cor tract whether for sale of goods or for service — Depends upon the main 
object of the parties gathered from terms of contract, circumstances of transaction 
and custom of the trade — Contract for providing and fixing “ windows ”, of 
certain sizes in accordance with specifications, designs and drawing etc. — Whe- 
ther works contract or contract for sale of goeds — Test 

Sales Tax — Single order of assessment for a particular year— Part of assessment illegal 
— Assessment if invalid in toto . . 

Samashtra Land Reforms Act (XXX' of 1951) ana Saurashtra Agricultural Debtor’s 
Relief Act (XXIII of 195-L — Object — Change in the relationship between the 
Girasdar and tenants — Rights of debtors and creditors — Scaling down of debts 
and restoration of property to debtors — Occupants — Certifiaafes given to the 
mortgagees, i f extinguish the title ofthe mortgagors (debtors; . . 

Sea Customs Act (VIII of 1S73) . section 167 (SI). Penal Cede :XLV of I860!, section 
(20-3 and Foreign Exchange Regulation Act (VII of 1947;, section S (I) and sec- 
tion 23-A — Import of gold in contravention of section S (1) of the Foreign Ex- 
c y-> — Regulation Act — Criminal conspiracy to evade restriction — Punishable 
under section 167 (Sl„ Sea Customs Act and section 120-B, Penal Code (XLV of 
1S-60; 

Standing Orders of the Company, Standing Orders, 2, 14 and 32 . . 

Standing Orders— Certified and coming into operation— Whether governs employees 
cf the company appointed long before — Prior award between the parties — 
Technical considerations of res ja£cc:s or principles analogous thereto — 
Agpifrfciihy -• -• •• -- — 
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Succession Act (XXXfX of 1925), section 105-Legacy— Legatee not surviving the 
testator— Lapse— Intention to exclude lapse, when can be inferred 

Succession Act (XXXIX of 1925), section 180— Doctrine of election— Applicability 
of — Principle for compensation not recognised . . 

Taxing Statutes— Interpretation of . . 


Trade and Merchandise Marks Act (XLm of 1958), section 2 (j) and section 12 (3)— 
Registration of trade mark— ‘An dal’ and ‘Ambal’— Deceptively similar in sound 
— Ocular Comparison not always the decisive test 
Transferof Property (IV of 1882), sections 4, 54 and Registration Act (XVI of 1908) 
sections 17, 49— Document requiring registration under section 54— Transfer of 
Property Act (IV of 1882), not registered— Effect of— Whether admissible in 
evidence, in view of section 49, Registration Act (XVI of 1908) 

Transfer of Property Act (IV of 1882) sections 58 and 100— Agreement to mortgage^ 
If creates a charge in present i — If amounts to mortgage 

Transfer of Property Act (IV of 1882), section 100— Charge on immovable pro- 
perty — When created 


Travancore-Cochin General Sales Tax Rules, (1950), rule 33 — Interpretation — Assess- 
ment of escaped turnover of business — “ Determine ” — Meaning of— Assessment, 
if denotes the entirety of proceedings or the final order of assessment. 


U P- Industrial Disputes Act (XXVU! of 1947), sections 6 and 6-A and CivilProcedure 
Code (V of 1908), section 152 and Industrial Disputes(Central) Rules (1957), Rule 
28 — Effect of sections 6 and 6-A — Award by Labour Court— Correction — When 
can be made — Time -limit for making such correction— Correctional Jurisdiction 
under section 6 (6) identical to section 152, CivilProcedure Code and Rule 28, 
Industrial Disputes Rules 

U. P- Industrial Disputes Rules (1957), Rule 16, sub-rules (1) and (2) — In- 
terpretation — Labour Court — Absence of the party, having notice o f the date of 
hearing — Court, enjoined to proceed with the case under rule 16 (1) passing order 
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Bihar School Exmination Board v. 

Subhas Chandra Sinha. 
C.A. No. 2620 of 1969. 


[s.c. h*. c. 63.] 

M. Hidayatullah, C. J., 

A. A r . Ray and 
I. D. Dita, JJ. 

25-2-1970. 

Bihar Schools Examinations Board Act, sections 6 (2) and 9 (3) — Cancellation 
of examina tion on the ground that unfair means were practised at the examination on 
a mass scale — Chairman of Bihar Schools Examinations Board if has powers — 
Examinees if entitled to hearing before cancellation — Principles of natural justice. 

Under section 6 (2) of the Bihar Schools Examinations Board Act, the Board 
considers, moderates, determines and publishes the result of examinations. It also 
admits candidates to examinations, disqualifies them for any reason which it 
considers to be adequate. Under section 9 (3) of the Act in an emergency the power 
of the Chairman of the Board are co-terminus with those of the Board and he can 
take action himself and later report it to the Board. In this case action was taken 
by the Chairman and he reported it to the Board which fully endorsed it. There- 
fore, the cancellation of the examinations cannot be challenged on the ground that 
it was incompetently made. 

It was not necessary for the Board to give an opportunity to the candidates if 
the examinations as a whole were being cancelled. The Board had not charged any 
one with unfair means so that he could claim to defend himself. The examination 
was •vitiated by adoption of unfair means on a mass scale. In these circumstances it 
would be wrong to insist that the Board should hold a detailed inquiry into the matter 
and examine each individual case to satisfy itself which of the candidates had not 
adopted unfair means. 

The essence of the examinations is that the worth of every person is appraised 
without any assistance from an outside source. If at a centre the whole body of 
students receive assistance and manage to secure success in the neighbourhood of 100 
per cent when others at other centres are successful only at an average of 50 per 
cent, it is obvious that the university or the Board must do something in the matter. 
It cannot hold a detailed quasi-judicial inquiry with a right to its alumni to plead and 
lead evidence, etc. before the results are with-held or the examinations are cancelled. 
If there is sufficient material on which it can be demonstrated that the university was 
right in its conclusion that the examinations ought to be cancelled then academic 
standards require that the university’s appreciation of the problem must be respected. 
It would not do for the Court to say that you should have examined all the candidates 
or even their representatives with a view to ascertaining whether they had received 
assistance or not. To do this would encourage indiscipline if not also pequry. 


V.K. 

[s.c. N.c. 64.] 

J. C. Shah, J. 

K. S. Hegde and 
A. A r . Grover, JJ. 

26-2-1970. 


Appeal allowed. 


Mathura Prasad Bajoo Jaiswal v. 
Dissibai N. B. Jeejeebboy. 
C.A. Nos. 1061 and 1627-1629 of 1966. 


Civil Procedure Code (V of 190S), section 11 — Decision on pure question of law 
or a question relating to jurisdiction of Court — If can operate as res judicata in subse- 
quent proceedings. 

A decision on an issue of law will operate as res judicata in a subsequent procee- 
ding between the same parties. If the cause of action of the subsequent proceeding be 
the same as in the previous proceeding, but not when the cause of action is different, 
nor when the law has since the earlier decision been altered by a competent autho- 
rity, nor when the decision relates to the jurisdiction of the Court to tiy the earlier 
proceeding, nor when the earlier decision declared valid a transaction which is 
prohibited by law. 

S — U R G 
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A question relating to the jurisdiction of a Court cannot be deemed to have been 
finally determined by an erroneous decision of the Court. If by an erroneous in- 
terpretation of the statute the Court holds that it has no jurisdiction, the question 
would not, in operate as res judicata. Similarly by an erroneous decision if the Court 
assumes jurisdiction which it does not possess under the statute, the question cannot 
operate as res jvdicata between the same parties, whether the cause of action in the 
subsequent litigation is the same or otherwise. 

Thus, where the decision is on a question of Jaw, i.e., the interpretation of a 
statute, it will be res judicata in a subsequent proceeding between the same parties 
where the cause of action is the same, for the expression “ the matter in issue ” in 
section 1 1 of the Code of Civil Procedure, means the right litigated between the parties, 
i.e., the facts on which the right is claimed or denied and the law applicable to the 
determination of that issue. Where, however, the question is one purely of law, 
and relates to the jurisdiction of the Court or a decision of the Court sanctioning 
something which is illegal, by resort to the rule of res judicata a party affected by the 
decision will not be precluded from challenging the validity of that order under the 
rule of res judicata, for a rule of procedure cannot supersede the law of the land. 

Conflict in case law discussed. 


V.K. Appeals allowed. 


[s.c. n.c. 65] 

J. C. Shalt, 

K. S. Hegde and 
K. N. Grover, JJ. 

27-2-1970. 

Constitution of India (1950), Article 226 — Exercise of extraordinary jurisdiction 
under — When may properly be declined. 

Evidence Act (I of 187 2), section 115— Estoppel — Public body like a municipality 
making a representation that something will be done in future — Such representation 
acted upon by another — Public body if can be compelled to perform its obligation. 

The High Court may, in exercise of its discretion, decline to exercise its extra- 
ordinary jurisdiction under Article 226 of the Constitution. But the discretion is 
judicial: if the petition makes a claim which is frivolous, vexatious, or prime facie 
unjust, or may not appropriately be tried in a petition invoking extraordinary jurisdic- 
tion, the Court may decline to entertain the petition. But a party claiming to be 
aggrieved by the action of a public body or authority on the plea that the action is 
unlawful, high-handed, arbitrary or unjust is entitled to a hearing of its petition on 
the merits. 

Merely because a question of fact is raised, the High Court will not be justified 
in requiring the party to seek relief by the somewhat lengthy, dilatory and expensive 
process of a civil suit against a public body, when the question of fact raised by the 
petition are elementary. 

There is Undoubtedly a clear distinction between a representation of an existing 
fact anda representation that something will be done in the future. The former may, 
if it amounts to a representation as to some fact alleged at the time to be actually 
in existence, raise an estoppel, if another person alters his position relying upon that 
representation. A representation that a something will be done in the future may 
result in a contract if another person to whom it is addressed acts upon it. A 
representation that something will be done in future is not a representation that 
it is tme when made. But between a representation of a fact which is untrue and 3 
representation, express or implied, to do someth'ng in future, there is no clear anti- 
thesis. A representation that something will be done in future may involve an existing 


Century Spinning & Manufacturing Company Ltd. v. 

Hie Ulhasnagar Municipal Council. 
C.A. Nos. 2130 and 2131 of 1969. 
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intention to act in future in the manner represented. If the representation is acted 
upon by another person, it may, unless the statute governing the person making the 
representation provides otherwise, result in an agreement enfoiceable at law' ; if 
the statute requires that the agreement shall be in a certain form, no contract may 
result from the representation and acting therecn, but the law is not powerless to 
raise ir. appropriate cases an equity against him to compel performance of the obli- 
gation arising out of his representation. 

Public bodies are as much bound as private individuals to carry out representa- 
tions of facts and promises made by them, relying on w'hich other persons have altered 
their position to their prejudice. 

If our nascent democracy is to thrive, different standards of conduct for the 
people and the public bodies cannot ordinarily be permitted. A public body is, 
not exempt from liability to carry' out its obligations arising out of representations 
made by it relying upon which a citizen has altered are his position to his prejudice. 

V.K. Main appeal allowed. 


[s.c. n.c. 66.] 

/. C. Shah, 

K. S. Hegde and The Nagar Rice and Flour Mills v. 

A. A r . Grover , JJ. N. Teekappa Govrda & Bros. 

27-2-1970. C.A. No. 222S of 1969. 

Rice Mining Industry (Regulation) Act (XXI of 1958), sections 5 (4) and 8 (3) (c) 
— Contravention of section 8 (3) (c) — Effect — Issue of sanction for change of location 
of an existing rice mill —Sanctioning authority if bound to take into account matters 
specified under section 5 (4). 

Section 8 (3) (c* is merely regulatory, if it is not complied with, the appellants 
(owners of the offending rice mill) may probably be exposed to a penalty, but a com- 
petitor in the business cannot seek to prevent the appellants from exercising their 
right to carry' on business because of the default, nor can the rice mill of theappellants 
be regarded as a new rice mill. Competition in the trade or business may be subject 
to such restrictions as are permissible and are imposed by the State by a law' enacted 
in the interests of the general public under Article 19 (6) of the Constitution, but a 
person cannot claim independently of such restriction that another person shall r.ot 
carry on business or trade so as to affect his trade or business adversely. 

The considerations which are prescribed by sub-section (4) of section 5 only apply 
to the grant of a permit in respect of a new rice null or a defunct rice mill. They have 
no application in considering the shifting of the location of an existing rice mill. 
In respect of a new or defunct rice mill a permit and licence are both required : in 
respect of an existing rice mill only a licence in required. The conditions prescribed 
by sub-section (4) of section 5 only apply to the grant of a permit and not to a licence. 
By section S (3) (c) it is made one of the conditions of the licence that the location of 
the rice mill shall not be sh’fted without the previous Dermission of the Central 
Government It is true that the appropriate authority clothed with the power must 
consider the expediency of permitting a change of location. But there is no statutory' 
obligation imposed upon him to take into consideration the matters prescribed by 
sub-section (4) of section 5 in granting the permission to change the location. 

V. K. Appeal allowed. 
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A. P. State Road Transport Corporation v. 

I L Vehkataramireddy. 
C A. Nos. 1188 and 1189 of 1968. 


[s.c. N.c. 67.] 

J. C. Shah, 

K. S. Hegde and 
A. N. Grover, JJ. 

27-2-1970. 

Motor Vehicles Act (IV of 1939), section 62-Application under-Proper form. 

, rn „_itcanb“ granted only if the permit js required for the pur- 

poses^rSons" Nation 

pose^for which “ l S& for! “S roKbmbscd in ImM by the Rc|ional Trane- 

port Authority. Appeals dismissed. 

V.K. 
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sory acquisition. That view was repeated by this Court in Bombay Dyeing and Manu- 
facturing Co., Ltd. v. State of Bombay 1 , and Ranojirao Shinde’scase-. We do not propose 
to express our opinion on the question whether in adopting the method of deter- 
mination of compensation, byaggregating the value of assets which constitute the 
under taking, the rule that cash and choses in action are incapable of compulsori- 
acquisition may be applied. 

Under item {e) the value of any land or buildings is one of the assets. The first 
Explanation provides that for the purpose of this clause (clause (e)) “value ” shall be 
deemed to be the market value of the land or buildings, but where such market 
value exceeds the “ ascertained value ” determined in the manner specified in 
Explanation 2 , the value shall be deemed to mean such “ ascertained value. ” 
The value of the land and buildings is therefore the market value or the “ascertain- 
ed value ” whichever is less. Under Explanation 2, clause (1) “ascertained value” 
in respect of buildings which are wholly occupied on the date of the commencement 
of the Act is twelve times the amount of the annual rent or the rent for which the 
building may reasonably be expected to be let from year to year reduced by 
certain specified items. This provision, in our judgment, does not lay down a 
relevant principle of valuation of buildings. In the first place, making a provision 
for payment of capitalised annual rental at twelve times the amount of rent cannot 
reasonably be regarded as payment of compensation having regard to the conditions 
prevailing in the money market. Capitalization of annual rental winch is generally 
based on controlled rent under some State Acts at rates pegged down to the rates 
prevailing in 1940 and on the footing that investment in buildings yields per 
cent, return furnishes a wholly misleading result which cannot be called compensat- 
tion. Value of immovable property has spiralled during the last few years and the 
rental which is mostly controlled does not bear any reasonable relation to the 
•economic return from property. If the building is partly occupied by the Bank itself 
and partly by a tenant, the ascertained value will be twelve times the annual rental 
received, and the rent for which the remaining part occupied by the Bank may 
reasonably be expected to be let out. By the Act the corresponding new banks take 
over vacant possession of the lands and buildings belonging to the named banks. 
There is in the present conditions considerable value attached to vacant buisiness 
premises in urban areas. True compensation for vacant premises can be ascerta- 
tained by finding out the market value of comparable premises at or about the time 
of the vesting of the undertaking and not by capitalising the rental — actual or 
■estimated. Vacant premises have a considerably larger value than business 
premises which are occupied by tenants. Tne Act instead of taking into account the 
value of the premises as vacant premises adopted a method which cannot be regarded 
as relevant. Prima facie, this would not give any reliable basis for determining the 
compensation for the land and buildings. 

Again in determining the compensation under clause (e), the annual rent is 
reduced by several outgoings and the balance is capitalized. The first item of 
deduction is one-sixth of the amount thereof on account of maintenance and repairs. 
"Whether the building is old or new, whether it requires or does not require mainten- 
ance or repairs i6| per cent, of the total amount of rent is liable to be deducted 
towards maintenance and repairs. The vice ofitems(c) and ( vi ) of clause (1) of Explana- 
tion 2 is that they provide for deduction of a capital charge out of die annual rental 
which according to no rational system of valuing property by capitalization of die 
rental method is admissible. Under item (r) where die building is subject to a 
mortgage or other capital charge, the amount of interest on such mortgage or charge 
and under item (ri) where the building has been acquired, constructed, repaired* 
renewed or re-constructed widi borrowed capital, the amount of any interest paya- 
ble on such capital, are liable to be deducted from the annual rental "for dcterminimr 
the ascertained value. These encumbrances arc also liable to lie deducted under tic 
j-.cad “ liabilities ”. A simple illustration may suffice to pinpoint the inequitv of 


1. (195S) S.C.R. 1122 : (I95S) S.CJ. 620. 
S Q J — 77 


2. (IS6S; 2 S.C-J. 760. 
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the method. I n respect of a building owned by a bank of the value of Rs. 10 lakhs 
and mortgaged for say Rs. 7,50,000 interest at the rate of 8 per cent, (which mav be 
regarded as the current commercial rate) would amount to Rs. 60,000. The esti- 
roated annual rental which would ordinarily not exceed Rs. 6o 3 oco has under clause 
(e) to be reduced in the first instance by other outgoing. The assets would show a 
minus figure as value of the building, and on the liabilities side the entire amount 
of mortgage liability would be debited. The method provided bv the Act permits the 
annual interest on the amount of the encumbrance to be deducted before capitaliza- 
t ion, and the capitalized value is again reduced by the amount of the encumbrance. 
In effect, a single debt is, in determining the compensation debited twice, first, in 
computing the value of assets, and again, in computing the liabilities. 

We are unable to accept the argument raised by the Attorney- General tha t 
under the head “ liabilities ” in Part II only those mortgages or capital charges 
in respect of which the amount has fallen due are liable to be included on the liabili- 
ties side. Under the head “ liabilities ” the total amount of all outside liabilities 
existing at the commencement of the Act, and all contingent liabilities which the 
corresponding new bank may reasonably be expected to be required to meet out of 
its own resources on or after the date of commencement of the Act will have to be 
included. When even contingent liabilities are included in tbe total amount of 
all outside liabilities, a mortgage debt or capital charge must be taken into account 
in determining the liabilities by which the aggregate of the value of assets is to be 
reduced, even if the period of the mortgage or capital charge has not expired. The 
liability under a mortagage or capital charge exists whether the period stipulated 
under the deed creating the encumbrance has expired or not. 

Under clause (2) of Explanation 2, it is provided that buildings which are partly 
occupied the valuation shall be made on the basis of the “.plinth area ” occupied 
and multiplying it by the proportion which that area bears to the total plinth area 
of the buildings. The use of the expression “ plinth area ” appears to be unfortu- 
nate. What was intended is “ floor area ”. If the expression “ plinth area ” is 
understood to mean “ floor area ”, no fault may be found with the principle under- 
lying clause (2) of Explanation 2. 

Under clause (3) of Explanation 2, where there is open land which has no build- 
ing erected thereon, or which is not appurtenant to any building, the value is to be 
determined “ with reference to die prices at which sales or purchases of similar or 
comparable lands have been made during the period of three years immediately 
preceding the date of the commencement of” the Act. Whereas the value of the 
open land is to be the market value, the value of the land with buildings to be taken 
into account is the value determined by the method of capitalization of annual rent 
or market value whichever is less. The Explanation docs not take into account 
whether the construction on the land fully develops the land, and the rental is 
economic. . . 

We arc. therfore, unable to hold that item (^ specifics a relevant principle for 
determination of compensation for lands and buildings. It is not disputed that the 
major Banks occupy their own buildings in important towns, and investments in 
buildings constitute a part of the assets of the Barks which cannot be treated as 
negligible. By providing a method of valuation of buildings which is not relevant 
the amount dcteimincd cannot be regarded as compensation. 

We have already referred to item (J) under which a proportionate part of the 
premium paid is liable to be included in the assets but not the value for the unexpired 
period of the leases. Item (ft) provides for the inclusion of the market or realizable 
value, as may be appropriate, of other assets appearing on the books of the bank , no 
value being "allowed for capitalized expenses, such as share-selling commission, 
organizational expenses and brokerage, losses incurred and similar other items. 

Mr. Palkhivala urged that certain assets Much do not appear in the books of 
account still have substantial value, and they arc omitted from consideration in 
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comprutirg the aggregate of the value of assets. Counsel said that every- bank is 
permitted to have secret reserve and those secret reserves may not appear in the 
books of account of the banks. We are unable to accept that contention. A banking 
company is entitled to withhold from the balance-sheet its secret reserve, but there 
must be some account in respect of these secret reserves. The expression cc books 
of the Bank ” may not be equated with the balance sheets or the books of account 
only. 

The expression “ liabildes ” existing at the commencement of “ the Act includes 
all debts due or to become due Under the head tc liabilties ” contingent liabilties 
which the corresponding new bank may reasonably be expected to be required to 
meet out of its ow-n resources on or after the date of commencement of the Act are to 
be debited. The clause is badly drafted. The present value of the contingent 
liabilities at the date of the acquisition and not the total contingent liabilties mav on 
any rational system of accounting be debited against the aggregate value of the assets. 
For instance, if a banking company is liable to pay to its employees gratuity, the 
present value of the liability to pay gratuity at the date of the acquisiion made on 
actuarial calculation may alone be debited, and not the total face value of the 
liability. 

The Attorney-General contended that even if the goodw ill of a banking com- 
pany is of substantial value, and inclusion of the goodwill is not provided far, or the 
value of buildings and lands is not the market value, or that there is a departure from 
recognized principles for deteiminadon of compensation, the deficiencies in the 
Act result merely in inadequate compensation within the meaning of Article 31 (2) 
of the Constitution and the Act cannot on that account be challenged as invalid. 
We are unable to agree with that contention. The constitution guarantees a right 
to compensation an equivalent in money of the property compulsorily acquired- 
That is the basic guarantee. The law must therefore provide compensation, and 
for determining compensation relevant pinciples must be specified, if the principles 
arc not relevant the ultimate value determined is not compensation. ! 

The Attorney-General also contended that if in consequence of the adoption 
of the method of valuation, an amount determined as compensation is not illusorv, 
the Courts have no jurisdiction to question the validity of the law, unless the Jaw is 
expropriatory, for, in the ultimate analysis the grievance relates to the adequaev 
of compensation. He contended that the exclusion of one of the elements in fixing 
the compensation, or application of a principle which is not a recognized principle, 
results in inadequate price, and is not open to challenge, and relied in support upon 
the observations made in P. Vajravdu Mudaliars case 1 , which we have already quoted 
in another context in relation to the challenge to the validity of the Land Acquisition 
(Madras Amendment) Act, 1961, which excluded in determining compensation die 
potential value of the land. The Court held that exclusion of potential value 
amounted to giving inadequate compensation and was not a fraud on power. Tne 
principle of that case has no application when valuation of an undertaking is 
sought to be made by breaking it up into several heads of assets, and important 
heads are excluded and others valued by die applicadon of irrelevant principles, 
or principles of which the only claim for acceptance is their novelty. Tne Constitu- 
tion guarantees that the expropriated owner must be given the value of his propertv, 
r.f., what may be regarded leasonably as compensation for loss of die propertv 
and dial such compensation should not be illusory and not reached by die applica- 
tion of irrelevant principles. In our view, deteimir.ation of compensadon to be 
paid for the acquisition of an undertaking as a unit after awarding compensation lor 
some items which go to make up die undertaking and omitdng important items 
amounts to adopting an irrelevant principle in the determination of the value of the 
undertaking, and cocs not furnish -ompensadon to the expropriated owner. 


1. (1964) 2 An-W.R- {S.C-i 173: (1954) 2 I SCR. 614 at 631. 
M LJ. (S C) 173 : (1964) 2 S.CJ. 703.1965) 
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The Attorney- General contended that the total value of the undertaking of the 
named banks even calculated according to the method provided in Schedule II 
exceeded the total market value of the shares., and on that account there is jio ground 
for holding that the lav providing for compensation denies to the shareholders the 
guarantee of the right to compensation under Article 31 (2). But there is no evi- 
dence on this part of the case. 

Compensation may be provided under a statute, otherwise than in the form of 
money : it may be given as equivalent of money, e.g., a bond. But in judging whe- 
ther the law provides for compensation, the money value at the date of expropriation 
of what is given as compensation, must be considered. If the rate of interest com- 
pared with the ruling commercial rate is low, it will reduce the present- value of 
the bond. The Constitution gurantees a right to compensation — an equivalent of 
the property expropriated and the right to compensation cannot be cpnverted into a 
loan on terms -which do not fairly compare with the prevailing commercial terms. 
If the statute in providing for compensation devises a scheme for payment of com- 
pensation by giving it in the form of bonds, and the present value of what is deter- 
mined to be given is thereby substantially reduced, the statute impairs the guarantee 
of compensation. 

A scheme for payment of compensation may take many forms. If the present 
vahre of what is given reasonably approximates to what is determined as com- 
pensation according to the principles provided by the statute, no fault may be found. 
But if the law seeks to convert the compensation determined into a forced loan, or 
to give compensation in the form of a bond of which the market value at the date of 
expropriation does not approximate the amount determined as compensation, the 
Court must consider whether what is given is in truth compensation which is inade- 
quate, or that it is not compensation at all. Since we are of the view that the scheme 
in Schedule II of the Act suffers from the vice that it does not award compensation 
according to any recognized principles, we need not dilate upon this matter further. 
We need only observe that by giving to the expropriated owner compensation in 
bonds of the face-value of the amount determined maturing after many years and 
carrying a certain rate of interest, the constitutional guarantee is not necessarily 
complied with. If the market value of the bonds is not approximately equal to the 
face-value, the expropriated owner may raise a grievance that the guarantee under 
Article 31 (2) is impaired. 

We are of the view that by the method adopted for valuation of the undertaking, 
important it ems of assets have been excluded, and principles some of which arc 
irrelevant and some not recognised are adopted. 'What is determined by the adoption 
of the method adopted in Schedule II does not award to the named banks compensa- 
tion for loss of their undertaking. The ultimate result substantially impairs the 
guarantee of compensation, and on that acocunt the Act is liable to be struct down. 

IV. Infringement of the guarcmlee of freedom of trade , commerce and intercourse under 
Article 301 — 

In the view we have taken the provisions relating to determination and pay- 
ment of compensation for compulsory acquisition of the undertaking of the named 
banks impair the guarantee under Article 31 (2) of the Constitution, wc do not 
deem it necessary to decide whether Act XXII of i960 violates the guarantee of 
freedom of trade,* commerce and intercourse in respect of the (j) agency business; 

(2) business of guarantee and indemnity carried on by the named banks. 

V. Validity of the reslrospcctire operation giren to Act XXII of 1969 by section 1 (2) and 
section 27 — 

The argument raised by hlr. Palkhivala that, even if the Act is within the 
competence of the Parliament and does not impair the fundamental rights tinder 
Articles 14, 19 (1) if) and (g) and 31 (2) in their prospective operation, section 
1 (2) and section 27 (2), (3) and (4) which give retrospective operation as from 19th 
July, 19G9, arc invalid, need not also be considered. 
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Xor does the argument about the validity of sub-sections (i) and (2) of section 1 1 
and section 26 of the Act survive for consideration. 

Accordingly we hold that — 

fa) the Act is within the legislative competence of the Parliament ; but 

- ( b ) it makes hostile discrimination against the named banks in that it prohibits 
the named banks from carrying on banking business, whereas other Banks — Indian 
and Foreign — are permitted to carry on banking business, and even new Banks 
may be formed which may engage in banking business ; 

(c) ’ It in realitv restricts the named banks from carrying on business other 
than banking as defined in section 5 ( b ) of the Banking Regulation Act, 1949 > and 

(d) that the Act violates the guarantee of compensation under Article 31 (2) 
in that in provides for giving certain amounts determined according to principles 
which are not relevant in the determination of compensation of the undertaking or 
the named banks and by the method prescribed the amounts so declared cannot be 
regarded as compensation. 

Section 4 of the Act is a kingpin in the mechanism of the Act. Sections 4, 5 
and 6 read with Schedule II provide for the statutory transfer and vesting of the 
undertaking of the named banks in the corresponding new banks and prescribe the 
method of determining compensation for expropriation of the undertaking. Those 
provisions are, in our judgment, void as they impair the fundamental guarantee 
under Article 31 (2). Sections 4, 5 and 6 and Schedule II are not severable from the 
rest of the Act. The Act must, in its entirety, be declared void. 

Petitions Nos. 300 and 298 of 1969 are therefore allowed, and it is declared that 
the Banking Companies (Acquisition and Transfer of Undertakings) Act XXII of 
1969 is invalid and the action taken on deemed to be taken in exercise of the powers 
under the Act is declared unauthorised. Petition No. 222 of 1969 is dismissed. 
There will be no order as to costs in these three petitions. 

Raj. J . — There arc 89 commercial banks operating in India. Of these 89 
banks 73 are Scheduled and 16 are non-ScheduIed banks. The 73 Scheduled 
banks comprise State Banks with 7 subsidiaries aggregating 8, 15 foreign banks, 14 
banks which are the subject-matter of the Banking Companies (Acquisition and 
Transfer of Undertakings) Ordinance (VIII of 1969) (hereinafter referred to for the 
sake of brevity as the 1969 Ordinance) and the Banking Companies (Acquisition 
and Transfer of Undertakings) Act (XXII of 1969) (hereinafter referred to for the 
sake of brevity as the 1969 Act) and 36 banks which are outside the scope of the 
1969 Act. The State Banks have 27 per cent, of the aggregate deposit of all com- 
mercial banks and 32 per cent, of the credit of all commercial banks. The State 
Bank and its 7 subsidiaries have Rs. 1,239 crorcs including current account in the 
total deposit and the total credit of the State Bank and its subsidiaries in Rs. 1,186 
crorcs. The 14 Scheduled Banks each of which has over Rs. 500 crores of deposit 
which are the subject-matter of the 1969 Ordinance and the ig6g Act (hereinafter 
referred to for the sake of brevity as the 14 banks) and have Rs.2,632 crores of deposit 
and die credit amounts to Rs. 1,829 crorcs. Inother words, these 14 banks have 56 
per cent of the total deposit and little over 50 per cent, of the total credit of the com- 
mercial banks. The 36 scheduled banks which arc outside the 1969 Ordinance and 
the 1969 Act have Rs.296 crorcs of deposit, rrc-, 6.3 per cent, of the aggregate deposit 
and the credit in Rs. 197 crores, or >n other words, 4.5 per cent, of the total credit of 
the commercial banks. The 15 foreign banks have to per cent, of the credit and 10 
per cent, of the deposit. These foreign banks have Rs. 478 cores of deposit and the 
credit is Rs. 385 crorcs. The 16 non-schedulcd banks have Rs. 28 crorcs of deposit 
and the credit is about Rs. 16 crores. The non-schedulcd banks have less than iper 
cent, of the total credit and of the deposit. The aggregate deposits of the State Bank 
oflndia and its 7 subsidiaries and oftlie 14 banks is 82.8 per cent. (26.5 per ccnt.-f 56.3 
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per cent.) of the total deposits of 8g commercial hanks and the aggregate credit of 
the said banks is 83.4 per cent. (32,8 per cent.-f 50.6 per cent.) of the total credit 
oi the 89 commercial banks. 

Of the 89 commercial banks the State Banks have 2.45a branches, namely, 3 0 
per cent, of the branch offices. The 15 foreign banks have 138 branch offices includ- 
ing branches. The 36 scheduled banks ■which are outside the iqSq Ordinance and 
the 1969 Act have 1,324 offices. The 16 non-scheduled banks have 216 office;. 
The 14 banks have 4,1 30 offices which represent about little over 50 per cent, of the 
offices. The aggregate of the number of offices of the State Bank and its 7 subsi- 
diaries and the 14 banks is 6,584 being 79.8 per cent, of the total number of branch 
offices of the 89 commercial banks. 

On 1961 July, 1969 Ordinance VITI of 1969 called the Banking Companies 
(Acquisition and Transfer of Undertakings) Ordinance, 1969 was promulgated bv 
the Vice-President acting as President. It seas an Ordinance to provide for the 
acquisition and transfer of the undertakings of certain banking companies in order 
to serve better the needs of development of the economy in conformity with national 
policy and objectives and for matters connected therewith or incidental thereto. 
The Ordinance came into force on igth July, igSg, The Ordinance nas repealed 
on gth August, 1969, by the Banking Companies (Acquisition and Transfer of Under- 
takings) Act, 1969 which came into force on gth August, 19 69. The object of the 
Act was similar to that of the Ordinance. There are some differences between the 
Ordinance and the Act but it is not necessary for the purpose of the present matter 
to refer to the same. 

Broadly stated, as a result of the 1969 Act the undertaking of every existing bank 
was transferred to and vested in the corresponding new bank on the commencement 
of the Act. The existing banks mean the 14 banks. The corresponding new banks 
mean the banks mentioned in the First Schedule to the 1969 Act in which is vested 
the undertakings of-the existing banks. Section 5 of the 1969 Act deals with the 
effect of vesting. First, the undertaking shall be deemed to include all assets, 
rights, powers, authorities and privileges and all property, movable or immovable, 
cash balances, reserve funds, investments and all other rights and interests arising 
out of such property as were immediately before the commencement of the Act in 
the ownership ,possession. power or control of the existing banks in relation to the 
undertaking, whether within or without India, and all books of accounts, registers, 
records and all other documents of whatever nature relating thereto. Secondly, the 
undertaking shall also be deemed to include all borrowings, liabilities (including 
contingent liabilities) and obligations ofwhateyer kind then subsisting of the existing 
bank in relation to the undetaking. Thirdly, if according to the laws of any country’ 
outside India, the provisions of the ig 6 g Act by themselves are not effetive to transfer 
or vest any asset or liability situated in that country which forms part of the under- 
taking of an existing bank to, or in, the corresponding new bank, the affairs of die 
existing bank in relation to such assets or liability shall, on and from the commence- 
ment of tliis Act, stand entrusted to the chief executive officer for the time being of 
the corresponding new bank who will take all steps as required by the laws of the 
Foreign Country for the purpose of affecting such transfer or vesting. Fourthly, all 
contracts, deeds, bonds, agreements, powers of attorney, grants of legal representa- 
tion and other instruments of whatever nature, subsisting or having effect immedia- 
tely before the commencement of the 1969 Act and to which the existing bank is a 
party and which are in favour of the existing bank shall be of as full force and effect 
against or in favour of the corresponding new bank and may be enforced or acted 
upon as fully and effectually as if in the place of the existing ban!: the corresponding 
new bank had been a party thereto or as if they had been issued in favour of the cor res- 
ponding new bank. Fifthly, there arc provisions that suits, appeals, or other pro- 
ceedings pending by or against the existing bank be continued, prosecuted and 
enforced by or against the corresponding new bank. 
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Section 6 of the 1969 Act provides for payment of compensation and the second 
Schedule to the Act sets out the principles of determination of compensation by 
excluding liabilities from assets. Section 1 1 of the Act enacts that the corresponding 
new bank shall be guided by such directions in regard to matters of policy involving 
public interest as the Central Government may, after consultation with the Governor 
of the Reserve Bank, give, and if any question arises whether a direction relates to a 
matter of policy involving public interest, it shall be referred to the Central Govern- 
ment and the decision of the Central Government thereon shall be final. Section 12 
provides for appointment of an Advisory Board to advise the custodain of the corres- 
ponding new bank. The custodian is the chief executive officer of the correspond- 
ing new bank. The Chairman of the existing bank holding office before the com- 
mencement of the Act becomes a custodian of the corresponding new bank. The 
custodian is to hold office during the pleasure of the Central Government. Section 
1 3 of the Act provides power of the Central Government to make scheme. Section 1 5 
is an important provision in the Act. Under that section a Chairman, managing 
or whole-time director of an existing bank shall, on the commencement of the Act, 
be deemed to have vacated office and every other director of such bank shall, until 
•directors are duly elected by such existing bank, be deemed to continue to hold such 
office. The said Board may transact all or any of the various kinds of buisness 
mentioned in section 15. The other provision in section 15 is that the existing bank 
may carry' on any business other than banking. 

The Act of 1969 by reason of section 1 (2) thereof is deemed to have come into 
force on 19th July, 1969. Section 27 of the Act contains four sub-sections providing 
for the repeal of the Ordinance and enacting first, that notwithstanding the repeal 
of the Ordinance, anything done or any action taking including any order made, 
notification issued or direction given, underthe said Ordinance shall be deemed to 
have been done, taken, made, issued or given, as the case may be, under the corres- 
ponding provisions of this Act ; secondly', that no action or thing done under the 
said Ordinance shall, if ft is inconsistent with the provisions of this Act, be of any 
force or effect and thirdly' notwithstanding anything contained in the Ordinance no 
right, privilege, obligation or liability shall be deemed to have been acquired, accrued 
-or incurred thereunder. 

The petitioner Rustom Cavasjee Cooper is a shareholder of the Central Bank 
-of India Ltd., and of 3 other existing banks and has current and fixed deposit accounts 
with these banks and is also a director of the Central Bank of India. The petitioner 
has challenged the validity of the 1969 Ordinance and the 1969 Act and has contend- 
ed that his fundamental rights under Articles 14, 19 and 31 have been infringed by 
these measures. 

Mr. Palkhivala, counsel for the petitioner Contended that the Act of 1969 was 
effeedve only from 9th August, 1969 and could not have any effect on or from 19th 
July, 1969 until gth August, ig6g because there could not be any restrospective effect 
given to any piece of legislation which affected the fundamental right to property. 
It was said that the validation would be effective as from the date when the law was 
actually passed and any retrospective effect would offend Artile 31 (2) of the Consti- 
tution. It was said that acquisition under Article 31 (2) could only be by authority 
-of lave and authority of law could only mean a law in force at the date of the taking. 
It was emphasised that the law must be in existence at the material time and 
there was no difference between a law under Article 20 (1) and law in relation to 
Articles gr (1) or Article 31 (2) of the Constitution. 

The Attorney-General on the other hand contended that the validity of any 
law cither prospective or retrospective affecting all or any of the fundamental rights 
under Article 19 has to be judged by the requirement laid down in Artcilc 19 and 
the validity of a law cither prospective or retrospective acquiring property has to be 
judged by the requirements laid down in Article 31 (2). 
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TWs Court dealt with retrospective legislations in the cases of M Is. V est Rcmncd 
Electric Distribution Company Ltd. v. State of Madras', and State of Mysore v. Ackkh 
Lhetty- In the case of M/s. West Ramnad Electirc Distribution Company Ltd.', this 
Court held that there was difference between the provisions contained in Article 20 (1) 
and Article 31 (2) of the Constitution, Article 20 (1) refers.to law in force at the time 
of the commission of the act charged as an offence whereas Article 31 (2) docs not 
contain any such word of limitation as to law being in force at the time but speaks 
only of authority of a law. This vital distinction between Article 20 (1) and Article 
31 (2) is to be kept in the forefront in appreciating the soundness of the proposition 
that retrospective legislation as to acquisition of propertv does not violate Article 
31 (2). ' ' •’ 

In the case of M/s. West Ramnad Electric Distribution Company 1 , the 1954 Madras 
Act incorporated the main provisions of the earlier Madras Act of 1949 in validating 
actions taken under the earlier 1949 Act. The 1949 Act had been challenged in 
earlier proceedings when this Court held the 1949 Act to be ultra vires. Section 24 
of the 1954 Madras Act was intended to validate a notification of acquisition of 
undertaking issued on 21st Septcmer, 1951 under the 1949 Act by providing that 
orders made, decisions or directions given, notifications issued if they -would have 
been validly made under the 1949 Act were declared to have been validly made 
except the extent to which the order was repugnant to the provisions of the later 
tg54 Act. In the Madras case it was contended that the notification under the 
1949 Act in the year 1951 was not supported by any authority or any pre-existing 
lav.- because there was no valid law. That contention was repelled by Gajcndra- 
gadkar, J., who spoke for the Court “If the Act is retrospective in operation and 
section 24 has been enacted for the purpose of retrospectively validating actions 
taken under the provisions of the earlier Act, it must follow by the very retrospective 
operation of the relevant provisions that at the time when the impugned notification 
was issued, these provisions were in existence. That is the plain and obvious effect 
of the retrospective operation of the statute. Therefore in considering whether 
Article 31 (1) has been complied with or not, we_must_ assume that before the notifi- 
cation was issued, the relevant provisions of the Act were in existence and so, Article 
31 (1) must be held to have been complied with in that sense.” 

Article 20 (1) cannot fay its own terms have any retrospective operation whereas 
Article 31 (2) can and that is a vital distinction between the two Articles. That is 
whv there cannot be a retrospective legislation with regard to creation of an offence. 

If people at the time of the commission of an act did not know that it was an ofTcncc 
retrospective creation of a new offence in regard to such an a.ct would put people to- 
new peril which was not in existence at the time of the commission of the a.ct. 
Counsel for the petitioner contended that retrospective validation of acquisition fell 
within the mischief of the decision of Punjab Province v. Daulat Singh and others *, 
where the Judicial Committee dealing with section 5 of the Punjab Alienation Act 
which provided for the avoidance of benami transactions as therein specified which 
were entered into either before or after the commencement of the Act of 1938 
held that the same was ultra vires the Provincial Legislature because it would operate 
as a prohibition to affect the past transactions. The retrospective clement however 
teas severed in tlia.t case by the deletion of the words “ cither before or ” in the 
section and the rest of the prosvisions were left to operate prospectively and validly. 

The ratio of the decision is that pa.rt transactions which had been closed and title 
which had been acquired were sought tobe rc-opcncd or set aside and the same could 
not be within the legislative competence of section 298 of the Government of India 
Act, 1935 which conferred power to prohibit the sale or mortgage of transactions. 

The words ‘ prohibit sale or mortgage ' in section 298 of the Government of India 
Act, 1935 were construed to mean prospective or future prohibition as the words 
used plainly refer to things or transactions in future. 

1. (1954) 1 An.W.R. (S.C.) 126 : (1964) 1 2. (1969) 1 S.CJ.709 : A I.R. 1969S.C.477- 

S.CJ. 484 : (1964) 1 M.LJ. (S.C.) 126 : (1963) 3. (1946) 73 J.A. 59 : (1946) 1 M.L.J. 426- 

2 S.C.R. 747. 
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The decisions of this Court in Mfs. West Ramnad Electric Distribution Company 1 , 
and State of Mysore v. Achiah Chetly are ample authorities for the proposition that 
there can be retrospective legislation affecting acquisition of property and such 
retrospective operation and validation of actions with regard to acquisition does not 
offend Article 31 (2) of the Constitution. In State of Mysore and another v. D. Achiah 
Chetly , etc.-, Hidayatullah, C.J., considered the Bangalore Acquisition of Lands 
Act, 1962 which consisted of two sections whereof the second was in relation to 
validation of certain acquisition of lands and orders connected therewith. In 
short that section provided that all acquisitions, proceedings, notifications or 
orders were validly made, held or issued with the result that the Act validated all 
past actions notwithstanding any breach of City of Bangalore Improvement Act, 
I 945 * Hidayatullah, C.J., said: 

c: What the legislation has done is to make retrospectively a single law for the 
acquisition of these properties. The Legislature could always have repealed 
retrospectively the Improvement Act rendering all acquisitions to be governed by 
the Mysore Land Acquisition Act alone. This power of the Legislature is not 
denied. The resulting position after the Validating Act is not different. By 
the non-obstante clause the Improvement Act is put out of the way and ■ by the 
operative part the proceedings for acquisition are wholly brought under the 
Mysore Land Acquisition Act to be continued only under that Act. The 
Validating Act removes altogether from consideration any implication arising 
from Chapter III or section 52 of the Improvement Act in much the same way 
as if that Act had been passed.” 

The correct legal position on the authority of these decisions of this Court is that 
a legislation which has retrospective effect affecting acquisition or requisition of 
property is not unconstitutional and is valid. The Act of 1969 which is retros- 
pective in operation does not violate Article 31 (2) because it speaks of authority 
of a law without any words of limitation or restriction as to late being in force at 
the time. 

Counsel for the petitioner next contended that the expression t: authority of a 
law ” in Article 31 (2) would have the same meaning as the expression " authority 
of law” in Article 31 (1) and therefore a law acquiring property would have to 
satisfy the tests required in Article ig (1) (/) of the Constitution. Both Articles 
31 (2) and 19 (1) (/) relate to property. Both appear in Part III of the Consti- 
tution under fundamental rights. The Attorney-General contended that Article 
31 (2) and 31 (2-A) constituted a self-contained code relating to acquisition and 
requisition of property, and once a property had been acquired by a law in compli- 
ance -with the requirements of Article 31 (2) there 'would not be any right left under 
Article 19 (1) (/) and the validity of such a law of acquisition of property for public 
purpose could not be examined again by the requirements of Article 19 (5) which 
is a relaxation of Article 19 (1) ( f ). 

The two requirements of a law relating to acquisition or requisition of property 
under Article 31 (2) are: first, that the acquisition or requisition of property can 
be made only for a public ptirposc, and secondly, it can only be by authority of a 
law which prorides for compensation. Article 31 (2-A) further enacts that where 
a law does not provide for the transfer of the ownership or right to possession of any 
property to the State or to a corporation owned, controlled by the State, it shall 
not be deemed to provide for the compulsory acquisition or requisitioning of pro- 
perty. 

The question for interpretation of Article 22 of the Constitution in the light of 
Article 19 came up for consideration in the case of A. K. Gopalan v. Stale of Madras 2 . 
Kania. C.J., Patanjali Sastri, Mahajan, Mukherjea and Das, JJ. expressed the 
opinion that Article 19 of the Constitution had r.o application to a law which related 
directly to preventive detention even though as a result of an order of detention, 


1- (1964) 1 S.CJ. 484. 
2. (1969; 1 S.C.J. 709. 

3 C J — 78 


3. (1950) S.C-J. 174 : (1950) 2 M.L.J. 42 ' 1 
(1950) S.C.R. 88. 
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the rights referred to in sub-clauses (a) to (?) and (g) in general and sub-clause (d) 
m particular, of clause (i) of Article 19 might be restricted or abridged. Fazl Ali, J. 
however expressed a contrary opinion. The consensus of opinion in Gopaltm’s 
■case was that so far as substantive law was concerned. Article 22 of the Consti- 
tution gave a clear authority to the Legislature to take away fundamental rights 
relating to arrest and detention which were secured by the first two clauses of that 
Article. Mukherjea, J., said about preventive detention in relation to right of 
Freedom under Article 19 

- Any legislation on the subject would only have to conform to the requirements 
of clauses (4) to (7) and provided that is done, there is nothing in the language 
employed nor in the context in which it appears which affords any ground for 
suggestion that such law must be reasonable in its character and that it would 
be reviewable by the Court on that ground. Both Articles 19 and 22 occur in 
the same Part of the Constitution and both of them purport to lay down the 
fundamental rights which the Constitution guarantees. It is well settled that 
the Constitution must be interpreted in a broad and liberal manner giving effect 
to all its parts and the presumption would be that no conflict or repugnance was 
intended by its framers.” 

I shall now deal with some decisions of this Court as to 'whether a Jaw acquir- 
ing property under Article 31 (2) will have to comply with Article 19 (1) (f) or 
in other words whether such law of acquisition of property for public purpose must 
also according to Article 19 (5) be a reasonable restriction on the right to hold pro- 
perty in the interests of the General public. There are decisions of this Court to 
the effect that acquisition of property under Article3i (2) as it stood prior to amend- 
ment in 1955 is an instance of deprivation of property mentioned in Article 31 (1) 
and the two clauses of Article 31 are to be read together with the result that 
Article 19 (1) (f) has no application where a law amounts to acquisition or requi- 
sition of property for a public purpose under Article 31 (2). When Article 31 (2) 
was amended by the Constitution Fourth Amendment Act, 1955, the decisions of 
this Court on that Article held that Article 19 (1) (f) applies only to a deprivation 
•of property under Article 31 (1) but not to a law of acquisition of property for public 
purpose under Article 31 (2). I shall now refer to these decisions. 

In the case of State of West Bengal v. Subodk Gopal Bose-, the majority view of this 
■Court was that clauses (1) and (2) of Article 31 as these stood before the Constitu- 
tion Fourth Amendment Act, 1955 are not mutually exclusive in scope and content 
but are to be read together and understood as dealing with the same subject, namely 
Tie protection of the right to property by means of limitations on the power of the 
State and the deprivation contemplated in clause (1) was held to be no other than 
the acquisition or taking possession ofthe property referred to in clause (2). 

The view in Gopalards case 1 , wa s again applied by this Court in State of Bombay v. 
Bkanji Adanji and another^, — also a pre-Amendmcnt case — where it was contended tliat 
Article 31 (2) did not exclude the operation of Article 19 (1) (f) in relation to 
Bombay Land Acquisition Act, 1940. In dealing with the contention as to whether 
the Bombay Act was hit by Article 19 (1) (/) on the ground of unreasonable restric- 
tion having been imposed on the right of the respondent to acquire, hold and dispose 
•of property Bose, J., said at page 780 of the Report: 

“ It is enough to say that Article 19 (1) (/) read with clause (5) postulates 
the cx : stcnce of property which can be enjoyed and over which rights can be 
exercised because otherwise the reasonable restrictions contemplated by clause (5) 
could not be brought into play. If there is no property which can be acquired, 
held or disposed of, no restriction can be placed on the exercise of the right to 
acquire, hold or dispose of it, and as clause (5) contemplates the placing of reaso- 
nable restrictions on the exercise of those rights it must follow that the Article 
postulates the existence of property over which these rights can be exercised.” 


1. (1950 S.CJ. 174 : (1950) 2 M.L.J 42: 
<1950) S.C.R. 88. 


2. (1954) S.CJt. 587 : (1954) S CJ. 127. 

3. (1955) 1 S.C.R. 777 : (1955) S.CJ. 10. 
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Bose, J.,' thereafter said that when, every form of enjoyment of and interest in 
property is taken away leaving the mere husk of title Article ig (i) ( f ) is not 
attracted. 

The principle laid down in Bhanji Ahtnji's case 1 , was considered in the case 
of Kavalappara Kottarafhil Kockuni and others v. The State of Madras and others-. In 
that case a question arose whether the Madras Marumakkathayam (Removal of 
Doubts) Act, 1955 infr inged the provisions of the Constitution. The Act teas 
passed after the Privy Council had declared the properties in possession of the Sthanee 
to be Sthanam properties in which the members of the Tarwad had no interest. 
The Madras Act, 1955 declared that; 

" notwithstanding any decision of Court, any sthanam under certain conditions 
mentioned in the section shall be deemed, to be and shall be deemed always to 
have bcena Mar umakka thayam Tarwad and the properties appertaining to such a 
sthanam shallbe deemed to be and shallbe deemed always to have been properties 
belonging to the Tarwad.” 

Subba Rao, J. speaking for the majority view on the question as to whether 
Article 31 (1) had to be read along noth Article 19 (1) (/) said: 

“ that legislation in a welfare State couldbe achieved only within the frame- 
work of the Constitution and that is why reasonable restrictions in the interest 
of the geneal public on the fundamental rights were recognised in Article 19.” 

In that contest this Court held that a law made depriving a citizen of his pro- 
perty shall be void, unless the law so made complied with the provisions of clause (5) 
of Article 19 of the Constitution. At page gi6 of the Report Subba Rao, J. said 
that the observations in GopalarCs case 3 , would have no bearing on Article 31 (1) of 
the Constitution after clause (2) of Article 31 had been amended and clause (q-A) 
had been inserted in that Article by the Constitution Fourth Amendment Act, 
1955. Before the Constitution Fourth Amendment Act this Court held that clauses 
(1) and (2) of Article 31 were not mutually exclusive in scope and content but were 
to be read together, namely, that the words “ acquisition or taking possession ” 
referred to in clause (2) of Article 31 prior to the Amendment in 1955 were to 
be read as an instance of deprivation of property within the meaning of Article 3r (1) 
and therefore the same was not subject to Article 19. This is how the decision in 
Bhanji Mnnji's case 1 , was explained by Subba Rao, J. in Kochuni’s case 2 , with the 
•observation that “the decision in Bhanji' Mnnji’s case 1 , no longer holds the field 
after the Constitution Fourth Amendment Act, 1955.” It may be stated here that 
KochunPs case 2 , was decided after the amendment of Article 31 and that was emphasi- 
sed by Subba Rao, J. to establish that Article 31 (1) which dealt with deprivation 
-of property other than by way of acquisition by the State was to be a valid law or 
in compliance with limitations imposed in Article 19 (1) (f) and (5). 

The question whether Article ig (i) ( f) is to be read along with Article 31 (r) 
again raised its hcadin the case of Sml. Silabati Deri and another v. State of West Bengal 
and cnoth-r 4 . Kockur.ps case \ was decided on 4th May, i960 and Sml. SitabatPs case*, 
was decided on istDcccmber, 1961 though it was reported much later in the Supreme 
Court Reports. In Smt. SitabatPs case*, the question for consideration was the validity 
of the West Bengal Land (Requisition and Acquisition) Act. 1948. The Act 
provided for requisition r.nd also for acquisition of land by the State Government 
for maintaining supplies and services essential to the life of thecommunitv and for 
other purposes mentioned therein. The Act also provided for pavment of compen- 
sation tn respect cf requisition and acquisition. In Smt. SitabatPs case*, it was con- 
tended that the Act offended Article 19 (1) (/) ofthc Constitution as it put unreason- 
able restrictions on the right to hold property. The Hieh Court held that the Act 
providing for acquisition of property by the State could not be attacked for the reason 
that it offended Article 19 (r) (/) on the authority ofthc decision in Bhanji Manji v. 


b (19551 l S.C.R. 777 : (1955) S.C.J. 10. 

2. (I960) 3 S.C.R. SS7 : (1963) 2 S.C.J. 443. 


3. (1950) S.CJ. 174: (1950) 2 

4. (1967) 2 S-CJt. 949. 


M.L.J. 42- 
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Slate of Bombay' 1 2 . The High Court further held that the decision in Kochrrxs case* 
did not hold that Article 31 (2} of the Constitution did not excluded the appli- 
cability of Article 19 (1) (f). Sarkar, J. speaking for the Court said that the Hick 
Court teas right on both these points. Sarkar. J. pointed out that KoshrarPs cast*. 
dealt with Article 31 (1) and it was not a case of acquisition or requisition of nro- 
perty by the State but was concerned with the law by which deprivation of pro- 
perty’ teas brought about in other ways and there Article 19 of the Constitution had 
to be complied with. In SrrJ. SilcbatPs case*, it was said that the observation in 
Kmkaxs case-, that Bkarji MrrjPs cast 1 , “no longer holds the field ” uas to be 
understood as meaning that it no longer governed the case of deprivation of pro- 
perty by means other than requisition and acquisition by the State. To my mind 
it appears that the view of this Court in KockwPs cast-, and Srr.!. SilcbdPs case 5 is 
that Article 31 (2) after the Constitution Fourth Amendment Act. 1055 relates 
entirely to acquisition or requisition of property by the State and is totally distinct 
from the scope and content of Article 31 (i) with the result that Article 10 (1) (f) 
will not enter the area of acquisition or requisition of property by the State. 

This Court in the recent decision of Slate of Gsjcrcl v. Shar.Hlcl Mcr.gcldas cr.d 
others 4 . again considered the applicability of Article 19 (1) (f) in relation to acquisi- 
tion or requisition of property under the authority of a lav.' mentioned in Article 31 
(2). The Bombay Town Planning Act of 1955 was challenged as unreasonable 
and a violation of Article 19 (1) (f) and (5). Shah, J., speaking for the Court 
considered Article 31 (2) as it stood after the Constitution Fourth Amendment 
Act. 1955 and said “ clause (1) operates as a protection against deprivation of pro- 
perty save by authority of law which it is beyond question, must be a valid lav.. t.e.. 
it must be within the legislative competence of the State Legislature and must not 
infringe any other fundamental right. Clause {2) guarantees that property shall 
not be acquired or requisitioned [except in cases provided by clause (5) J save by 
authority of law providing for compulsory acquisition or requisition and further 
providing for compensation for the property so acquired or requisitioned and cither 
fixes the amount of compensation or specifies the principles on which, and the man- 
ner in which the compensation is to be determined or given/’ 

Thereafter Shah, J. speaking for the Court said in repelling the contention 
advanced that the impugned statute was unreasonable. 

** This Court however held in SialjSilcbali Devi v. Slate cf West Ber.gd 3 , that a 
law made under clause (2) of Article 31 is not liable to be challenged on the ground 
that it imposes unreasonable restrictions upon the right to hold ©rjdispose of property 
within the meaning of Article 19 (1} (f) of the Constitution. In Srr!. Silcbch 
Derrs case*, an owner of land whose property was requisitioned under the West 
Bengal Land (Requisition and Acquisition) Act, 1948 questioned the validity of 
the Act by a writ petition filed in the High Court of Calcutta on the plea that it 
offended Article 19 (1) (f) of the Constitution. This Court unanimously held that 
the validity of the Act relating to acquisition and requisition cannot be questioned 
on the ground that it offended Article 19 (1) If) and cannot be decided by the 
criterion under Article 19 (5).” 

In my opinion Article 19 (1) f) does not have any application *0 acquisition 
or requisition of property for a public purpose under authority of a law which pro- 
videsfor compensation as mentioned in Article 31 (2} for these reasons. First, 
the provisions of the Constitution arc to be interpreted in a harmonious manner. 

A"o provision of the Constitution is superfluous or redundant. [ See G'jclcr's, rare 5 
at pace 252 per Mukhcrjea, J.]. It cannot be suggested that acquisition of pro- 
perty for public purpose is not of the same content as acquisition for public interest 
or in the interest of the public. It trill be pedantry to say that acquisition for public 
purpose is not in the interest of the public. Secondly, the contention on frlinlf 
of the petitioner that Article 3 1 (2) trill have to be read along with Article to (t) (f) 

1. (1955J S.CJ. 10: (I955i 1 S C.R. 777. -4. A.LR. 1959 S C. 634 : (196?} 2SCJ. 322. 

2. (1963) SCR- SS7 : {1961} 2 S.CJ. 443. 5. (ISrOj 2 M.L-J- 42 : (I9?0j S.CJ. 174. 

3. (1967) 2 S.CR. 949. 



621 


IJ ' R. c. COOPER V. UNION OF INDIA {Ray, J.). 

for the purpose of deciding the pleace of legislation on the anvil of reasonableness 
of restrictions in the interest of the general public will mean that acquisition or 
requisition for a public purpose under Article 31 (2) is embraced within Article 
ig (5). That would be not only depriving the provisions of the Constitution of 
harmoncy but also making Article 31 (2) otiose and a dead letter. By harmonising 
is meant that each provision is rendered free to operate, with full vigour in its own 
legitimate field. If acquisition or requisition of property for a public purpose has 
to satisfy again the- test of reasonable restriction in the interest of the general 
public then harmony is repelled and Article 31 (2) becomes a mere repetition and 
meaningless. It could not be said that when Article 31 (2) was specifically enacted 
to deal with a case of acquisition or requisition of property for a public purpose the 
framers of the Constitution were not aware that it was a form of public deprivation 
of property. That is why it is important to notice the distinction between 
deprivation of property under Article 3 1 (0 which will relate to all kinds of d( pri- 
vation of property other than acquisition or requisition by the State and Article 
31 (2) which deals only with such acquisition or requisition of property. Thirdly, 
Article 31 (2) and 31 (2-A) is a self contained code because (a) it provides for acqui- 
sition or requisition with authority of a law, (b) the acquisition or requisition is to 
be for a public purpose, (c) the law should provide for compensation by fixing 
the amount of compensation or specifying the principles on which, and the manner 
in which, the compensation is to be determined and given and {d) finally, it enacts 
that adequacy of compensation is not to be questioned. In the case of acquisition 
or requisition of property for public purpose with the authority of a law providing 
for compensation there is nothing more to guide and govern the law for acquisition 
or requisition than those crucial words occurring in clause (2). Finally, the 
amendment of Article 31 indicates in bold relief the separate and distinctive field 
of law for acquisition and requisition by the State of property for public purpose. 

Mahajan, J. in the case of Stale of Bihar v. Maharaja Darbhanga 1 , spoke of 
public purpose in the background of Article 39 which speaks of the Directive Princi- 
ples. Article 39 enacts that the State shall in particular direct its policy towards 
securing that the ownership and control of the material resources of the community 
arc so distributed as best to subserve common good and that the operation of the 
economic system docs not result in the concentration of wealth and means of pro- 
duction to the common detriment. In the Darbhanga case 1 , land which was in the 
liands of few individuals was to be made available to the public. The puipose 
behind the Bihar Land Reforms Act was to bring general benefit to the commu- 
nity. Mahajan, J., said that “ Legislature is best judge of what is good for the com- 
munity, by whose suffrage it comes into cx'stencc and it is not possible for this 
Court to say that there was no purpose behind the acquisition contemplated by 
the impugned statute. The purpose of the statute is in accordance with the letter 
of the Constitution of India. It is fallacious to contend that the object of the Act 

is to ruin 5J million people in Bihar Its difficult to hold in ihe present 

day conditions of the Avorld that the measures adopted for the welfare of the com- 
munity and sought to be achieved by process of legislation so far as to cam- on the 
policy of nationalization of land can fall on the ground of public purpose. The 
phrase ‘ public purpose 5 has to be construed according to the spirit of times in which 
partictilar legislation is enacted and so construed, the acquisition of the estates has 
to be held to have been made for the public purpose.” The meaning of the phrase 
‘ public purpose ’ is predominantly a purpose for ihe welfare of the general public. 
These 14 banks arc acquired for the purpose of developing the national economy. 
It is intended to confer benefit on weaker sections and sectors. It is net that the 
legislation will have the effect of denuding ihe depositors in the 14 banks of their 
deposits. The deposits will all be there. The object of the Act according to the 
legislation is to use the deposits in wider public interest. What was true 01“ public 
purpose when the Constitution was ushered in the mid century is a greater truth 
after two decades. One cannot be guided cither by passion for property on the 


1. (1952) S.C.3. 354 : (1952) S C.R. 889. 
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one hand or prejudice against deprivation on the other. Public purpose steers, 
clear of both passion and prejudice. 

In regard to property rights the State generally has power !o take away proper! v 
and justify such deprivation on the ground of reasonable restriction on the interest 
of the general public, but in case of deprivation of property by acquisition or requisi- 
tion the Constitution bas conferred power when the law* passed provides compensa- 
tion for the property acquired by the State. Therefore, the acquisition or requisi- 
tion for public purpose is a restriction recognised by the Constitution in regard to 
property rights. In KockirS’s case 1 , this Court approved the observation of Harries. 
C.J. in the case of Isiccri Prosed v. A. R. Sen-, that the phrase ct in the interest of 
the general public 3 4 means nothing more than 1 in the public interest. 3 A public 
purpose is a purpose affecting the interest of the general pub'ic and therefore the 
Welfare State is given powers of acquisition or requisition of property for public 
purpose. 

Counsel for the petitioner contended that the word c banking 3 wou’d have 
the same meaning as the definition of c banking 3 occurring In section 5 (b) of the 
Banking Regulation Act of 1949 hereinafter referred to for the sake of brevity as 
the 1959 Act. This contention was amplified to exclude four types of business 
from the banking business and therefore the Act of 1969 was said to be not within 
the legislative competence of Banking under Entry 45 in List I. These four types 
of business are: (1) the receiving of scrips or other valuables on deposit or for safe 
custody and providing of safe deposit vaults. (2) agency business, (gj business of 
guarantee, giving of indemnity and underwriting and (4} business of acting as 
executors and trustees 3 Banking 3 was defined for the first time in the 1949 
Act as meaning the acceptance for the purpose of lending or investments of deposits 
of money from the public repayable on demand or otherwise and withdrawable 
by cheque, draft or otherwise. In England there is no statutory definition of banking 
by the Courts have evolved a meaning and principle as to what the legitimate 
business of a bank is. 

In the case of Tennant v. The Union Bank of Canada s , a question arose as to whether 
warehouse receipts taken in security by a bank in the course of business of banking, 
are matters coining within the class of subjects described in section 91, sub-section 15 
of the British North America Act, namely, 1 banking, incorporation of Banks, and 
the issue ofpaper money. 3 Lord Watson said that the word ‘ banking 3 comprehends 
an expression which Is wide enough to embrace every transaction coming within 
the legitimate business of a banker. In Palmer's Company Precedents, 17th edition 
page 317 form No. 98 will be found the usual memorandum of objects of a bank. 
These objects comprise business of banking in all branches including "he receiving 
of money and valuables on deposit or for safe custody, or otherwise, the collecting 
and transmitting money and securities and transacting all kinds of agency business 
commonly transacted by bankers. The other objects in the form are to undertake 
and execute any trusts the undertaking whereof may seem derirable, and also to 
undertake the office of executor, administrator, receiver, treasurer, registrar 
or auditor. In Banbury v. Bank of Sfcnirecl*. tke House of Lords consreered the 
authority of the bank to give advice as to investments and Lord Finlay, L.C. satd 
that 

ct the limits of banker's business cannot be laid down as a matter of law. The 
nature of business is a question of fact, on which the jury arc entitled to have 
regard to their own knowledge of business and it is in this con'ext that the 
present case must be considered.!: cannot be treated as if it was a matter of pure 
law. 3 ’ 

In India, the Negotiable Instruments Act, 1881. S*amp Act, 1880 and Bankers 
Book Evidence Act. 1S01 refer to the expression banking without a definition. In 
the Indian Companies Act, 1913 for the firs: time in 1936 provisions were introduced 
to govern banking companies. En T ry 38 in List I of the Government of India Act, 


3. L.R. (IFS4) A C. 31 : 3 <5 L J.KC. 25. 

4. L.R.(19JS> A.C 626 : S7 LJ.K.3. 1151. 


1. (196D2S.CJ.443. 

2. AJ.R. 1952 Ca!. 273. 
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1935 used the words £t banking that is to say the conduct of banking business of a 
Corporation carried on only in that State.” It must be observed that Entry 45. 
in List I of the 7th Schedule to the Constitution is only a ‘ banking ’ and it does not 
contain any qualifying words like the conduct of business occurring in Entry 38'- 
of the Government of India Act, 1935. The Indian Companies Act, 1913 in section 
277-F however defined c banking company ’ but not e banking ’ by reference to the 
principal business and other business usually undertaken by reputable bankers. 
Section 277-G of the Indian Companies Act prescribes that the memorandum must 
be limited to the activities mentioned in section 277-F. Section 277-M of the 
Indian Companies Act, 1913 contained provisions similar to section 19 of the Act 
of 1949, namely, that a banting company could not form any subsidiary company 
except a subsidiary company, formed for one or more of the following purposes,, 
namely, the undertaking and executing of trusts, the undertaking of the administra- 
tion of estates as executors trustees or otherwise, the providing of safe deposit vaults 
or, with the previous permission in writing of the Reserve Bank carrying on such 
other purposes as are incidental to the business of banking. It will appear from 
the Select Committee Report which was prepared for the introduction of the Indian 
Companies Amendment Act in 1936 that the list of business mentioned in section 
277-F which included the principal business and other business undertaken by 
reputable bankers was inserted to escape the danger of hampering a company in the 
performance of any form of business undertaken by reputable bankers. 

It is in this background that the 1949 Banking Regulation Act was enacted- 
* Bankine ’ is defined in section 5 ( b ) of the 1 949 Act as meaning the acceptance for 
the purpose of lending or investment of deposits of money from the public repayable 
on demand or otherwise and withdrawable by cheque, draft order or otherwise. 
Section 6 of the 1949 Act contains two sub-sections. In sub-section (1) it is enacted 
that in addition to the business of banking, a banking company may engage in 
one or more of the forms of business mentioned therein. In sub-section (1) there are 
clauses marked (a) to (o). In sub-section (2) Of section 6 of the 1949 Act it is enacted 
that no banking company shall engage in any business other than those referred to 
in sub-section (1). Clause (a) of section 6 (r) enumerates the various forms of 
business, inter alia, the borrowing, raising, or taking up of money, the lending or 
advancing of money cither upon or without security, the drawing, making, accepting,, 
discounting, buying, selling, collecting and dealing in bills of exchange, hoondees, 
promissory notes, coupons, drafts, bills of lading, railway receipts, warrants, deben- 
tures, certificates, scrips and other instruments and securities whether transferable- 
or negotiable or not, the granting and issuing of letters of credit, traveller’s cheques 
and circular notes, the buying, selling and dealing in bullion and.specie, the receiving, 
of all kinds of bonds, scrips or valuables on deposit or for safe custody or otherwise,, 
the providing of safe deposit valuts, the collecting and transmitting of money and 
securities. Clause ( b ) speaks of acting as agents for any Government or local autho- 
rity or any other person or persons, the carrying on of agency business of any descrip- 
tion including the clearing and forwarding of goods, giving of receipts and discharges 
and otherwise acting as an attorney on bcha.fof the customers, but excluding the 
business of a company.. Clause (b) speaks of undertaking and executing trusts. 
Clause (i) speaks of undertaking the administration of estates as executorr, trustee- 
or otherwise. It will, therefore, appear that under section 61 (1) of the 1949 Act 
the four types of business disputed by Counsel for the petitioner not to be within the 
businesses of a bank arc recognised by the statute as legitimate forms of business of a 
banking company. 

Keeping s-a.lua.blcs for safe custody, the providing of safe deposit vaults occur 
m clause (<t) of section 6 (1) along with various types of business like borrowing 
raising or taking up of money, or lending or advancing of money. It will appear 
from clause (n) ofscction 6 (1) ofthc ipjpAct that in addition to the forms ofbusincss 
mentioned in cla.uses (a) to (in) a banking company may engage in “ doing all such 
other things as a.rc incidental or conducive to the promotion or advancement of 



■624 


THE SUPREME COURT JOURNAL. ; [1970 

the business ofthc company.” The words ‘ other dungs ’ appearing in clause (n) 
•after enumeration of the various types of business in clauses (a) to (m) point to one 
inescapable conclusion that the businesses mentioned in clauses (a) to (m) are all 
incidental or conducive to the promotion or advancement of the business of the 
•company. Therefore these businesses are not only legitimate businesses ofthc banks 
but these also come within the normal business activities of commercial banks of 
repute. Entry 45 in List I of the 7 th Schedule of the Constitution, namely, ‘ banking’ 
will therefore have the wide meaning to include all legitimate businesses of a banking 
company referred to in section 5 ( b ) as well as in section 6 (1) ofthc 1949 Act. 
The contention on hehalf of the petitioner that the four disputed businesses arc not 
banking businesses is not supportable cither on logic or on principle when businesses 
mentioned in the sub-clauses of section 6 (.1) of the 1949 Act are recognised to be 
legitimate business activities of a banking company by statute and practice and 
usage fully supports that view. 


Clause (0) of section 6 (1) of the 1949 Act contemplates that the Central Govern- 
ment might by notification specify any other form of business and therefore the 
Government could ask a banking company to engage in a form of business which is 
not a usual type of business done by a banking company. In the first place, it would 
not be reasonable to think that the Government would ask a bank to do business of 
that type. Secondly, even if a bank were asked to do so that would not rob the other 
permissible and legitimate forms of business mentioned in section 6 (1) of the Act 
of their true character. Section 6 (2) of the 1949 Act provides that no banking 
company sliall engage in any form of business other than those referred to in sub- 
section ( 1 ). The restriction contained insub-section (2) establishes that the various 
types of business mentioned in sub-section (1) are normal, recognised legitimate 
businesses and a banking company is therefore not entitled to participate in any 
■o' her from of business. 


In the case of Commonweath of Australia and others v. Bank of New South Wales and 
ethers 1 , the Judicial Committee in hearing the appeal from the High 
Court of Australia considered the meaning and content of banking. The question 
for consideration "was the effect of the Australian Banking Act, 1947 and section 46 
thereof. At page 303 of the Report the Judicial Committee said “the business of 
banking, consisting of the creation and transfer of credit, the making of loans, the 
purchase and disposal of investments and other kindred activities is a part of the trade 
commerce and intercourse of a modem society and, in so far as it is carried on by, 
means of inter-State transactions, is wfithin the ambit of section 92 ”. The business 
of a bank will therefore consist not only of the hard core of banking business defined 
in the 1 949 'Act but also of the diverse kinds of lawful business which have grown to 
be inextricably bound up in the form of chain or string transactions. The words 
* banker ’, 1 banking ’ have different shades of meaning at different periods of 
history and their meaning may not be uniform today in countries of different habits 
of life and different degrees of civil sation. Sec Bank of Chetiinad v. T.G. of Colombo 2 , 
and United Dominions Trust Ltd. v. Kirkwood 3 . 


At this stage reference may be made to various statutes starting from Act VI or 
1839 Bank of Bengal’s Third Charter and ending with the State Bank of India Act, 
1955 to show the meaning and content of the word * banking ’. The Bank of a 
Bengal’s Thid Charter of 1839 empowered the Bank of Bengal in clauses 25 to 33 
to do business as mentioned therein which included receiving deposits of goods and 
safe-keeping of the same. Thereafter the Bank of Bengal Charter teas repeated by 
Act IV of 1862 which by clause 27 empowered the bank to transact pecuniary business 
of agency on commission. The Presidency Banks Act, 1876 by section 36 thereof 
empowered the Presidency Banks, inter alia, to do business of receiving or deposits, 
age ‘nev business, acceptance of valuables, jewels. Section 37 of the Act of 1876 forbade 


J. L.R. (1950) AC. 235 :65T.L.R.633 : 
(1949) 2 All E.R. 755. 

2. L.R. (1948) A C. 378 (P.C.). 
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the bank to do any business or loan or advance on mortgage or in other manner upon 
the security of any immovable property, or the documents of title relating thereto. 
The Imperial Bank of India Act, 1920 in Schedule I as mentioned in section 8 of the 
Act authorised the bank to cany on several kinds of business including receiving of 
deposits, keeping cash accounts, the acceptance of the charge and management of 
plate, jewles, title deeds or other valuable goods on terms, transacting of pecuniary 
agency business on commission and the entering into of contracts of indemnity, 
suretyship or guarantee with specific security or otherwise, the administration of 
estates for any purpose whether as an executor, trustee or otherwise, and the acting 
as agent on commission in the transaction of various kinds of business mentioned 
therein. 

The Indian Companies Act, 1913 did not define banking company or banking 
business though various sections, namely, 4, 133, 136, 138 and 145 and Schedule 
Form G referred to banking companies. The Indian Companies Amendment Act 
in 1936 for the first time defined a banking company in section 277-F as a company 
which carried on the principal business of accepting of deposits on current account or 
otherwise, notwitlistanding that it engaged in any one or more of the businesses as 
mentioned in clauses (1) to (17) thereof. It may be stated here that clauses (1) to 
(17) in section 277-F of the Indian Companies Act, 1913 are similar to the various 
form*, of business mentioned in section 6 (1) of the 1949 Banking Regulation Act. 
In 1942, the Indian Companies Act, 1913 was amended by Act XXI of 1942 and it 
will appear from the statement of objects and reasons there that the definion of 
banking companies in section 277-F of the Indian Companies Act created difficulties 
in deciding whether a company was a banking company or not. The chief difficulty 
arose out of the use of the term £ principal business 5 in section 277-F. With the 
object of removing these difficulties a proposal was made that any company which 
used as part of its name the word c bank, 5 c banker 5 or * banking 5 shall be deemed to 
be a banking company irrespective of whether the business of accepting deposits 
of money on current account or otherwise subject to withdrawal by cheque, draft 
or order was its principal business or not. In that context Ordinance IV of 
1946 was promulgated under section 72 of the Government of India Act, 1935 
empowering the Reserve Bank to cause inspection of any banking company and to 
do various odicr things by way of prohibiting a banking company from receiving 
deposits. Thereafter came the Banking Companies Restriction of Branches Act, 
1946. There a banking company was defined as a banking company defined in 
section 277-F of the Indian Companies Act, 1913. There was restriction on opening 
and removal of branches and the Reserve Bank teas permitted to cause inspection 
of banks. It is in this context that ■ Ordinance XXV of 1948 was promulgated 
conferring power on the Reserve Bank to control advances given by the banking 
companies. In 1 948 a confidential note on the Banking Companies Bill was prepared. 
The necessity of legislation was felt because there was insufficient paid up capital and 
reserve and insufficient liquildity of funds, unrestricted loans to directors. In that 
confidential note it was said that it was difficult to evolve any satisfactory' definition 
of banking and difficulties arose because of the incorporation of the words c principal 
business 5 in relation to banks in section 277-F of the Indian Comapanics Act, 1913. 

In this background the Banking Regulation Act, 1949 was enacted. I have 
already referred to the provisions of sections 5 and 6 of the 1949 Act and the businesses 
mentioned in section 6 (t) and the definition of banking business in section 
5 (6). A most noticeable feature with regard to all these types of business of a bank- 
ing company is tha.t a banking company engages not only in the banking business 
but other businesses mentioned in section 6 of the 1949 Act with depositors’ monev. 
The entire business is one integrated whole. The provisions contained in section 6 (i) 
of the 1949 Act arc the statutory restatement of the gradual evolution overa centurv 
of the various kinds of business of banking companies which aresimilarto those to be 
found in the State Bank of India Act, 1955 hereinafter ca'lcd the State Bank Act. 
The business with regard to deposit of valuables and safe deposit vaults is to be found 
in section 3 (rni) of the State Bank Act, the agency business is mentioned in section 
33 ( x, i) the State Bank Act. The business of guarantee, underwriting and indem- 
s c j— 79 
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nity is found in section 33 (xi) (xii) (a) of the State Bank Act and the business of 
trusteeship and executorship is specifically found in the Banking Regulation Act, 
1949 and in the previous Acts referred to hereinbefore. 

It was suggested by Counsel for the petitioner that by banking business is meant 
only the hard core of banking, as defined in section 5 ( b ) of the 1949 Act. It is 
unthinkable that the business of banks is only confined to that aspect and not to the 
various forms of business mentioned in section 6 (1) of the 1949 Act. Receiving 
valuables on deposit or for sale custody and providing for safe deposit vaults which 
are contemplated in clause (a) of section 6 (1) of the 1949 Act cannot be dissociated 
from other forms of unchallenged business of a bank mentioned in that clause 
because any such severance would be illogical particularly when deposit for safe 
custody and safe deposit vaults are mentioned in the long catalogue of businesses 
in clause (a). The agency business which is mentioned in clause ( b ) of section 6 (1) 
is one of the recognised forms of business of cotnmenceial banks with regard to 
mercantile transactions and payment or collection of price. Agency is after all a 
comprehensive word tc describe the relationship of appointment of the bank as the 
constitutents’ representative. The forms of agency transactions may be varied. It 
may be acting as collecting agent or disbursing agent or as depository of parties. 
The categories of agency can be multiplied in terms of transactions. That is why 
the business of agency mentioned in clause (b) is first in the general form of acting 
as an agent for any Government or local authority, secondly carrying on of agency 
business of any description including the clearing and forwarding of goods and 
thirdly acting as attorney on behalf of the customers. The business of guarantee 
is in the modern commercial world practically indissolubly connected with a bank 
and forms a part of the business of the bank. It is almost common place for Courts 
to insist on bank guarantee in regard to funishing of security. There may be so 
many instances of guarantee. As to the business of trusteeship and executorship 
it may be said that this is the wish of the seller who happens to be a constitutcnt of 
of the" bank appointing the bank as executor or trustee because of the utmost faith 
and confidence that the constituent has in the solvency and stability of the bank and 
also to preserve the continuity of the trusteeor the exccutorirrespective of any change 
by reason cf death or any other incapacity. It is needless to state that these four 
disputed forms of business all spring out of the relation between the bank on the one 
hand and the customer on the other and the bank earns commission on these trans- 
actions or charges fees for the services rendered. Although trust accounts may be 
kept in a separate account all moneys arising out of the trust money goto the general 
pool of the bank and the bank utilises the money and very often trust moneys may be 
kept in fixed deposit with the trustee bank and expenses on account of the trust are 
met out of the general funds of the trustee bank. Payments to beneficiaries are 
made by crediting the beneficiaries’ accounts in the trustee bank and if they are not 
constituents other modes of payment through other banks arc adopted. The position 
of the banks as executor is similar to that of a trustee. 'Whatever moneys the bank 
may spend are recouped by the bank out of the acounts of the trust estate. 

After the definition of banking company had been introduced for the first time 
in 1936 in the Indian Companies Act, 1913 jt appeared that the banks were not 
being managed properly and the definition of a banking company gave rise to admi- 
nistrative difficulties in determining whether a company was a banking company or 
not. A number of banking and loan companies particularly in Bengal claimed that 
they were not banking companies within the scope of the definition given in section 
277-F of the Companies Act and in some cases their contention was upheld by the 
Court. The failure of the Travancorc National & QuiV.n Bank Ltd., in 1938 and 
the subsequent banking crisis in Sou’ll India posed a big question as to the desirability 
of better legislation. An attempt was made to prescribe certain minimum capital, 
the amount of capital depending upon the area of the operation of the bank. The 
banks were also asked to maintain a percentage of tlwir assets in cash or approved 
securities. Thereafter the Indian Companies (Amendment) Act was passed in 1942 
by which a proviso was added to section 277-F to the effect that any company which 
used as part of its name the word * bank ‘ banker ’ or * banking ’ skill be deemed. 
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to be a banking company notwithstanding the fact that the acceptance of deposits 
on current account subject to withdrawal by cheque is not the principal business of 
the company. In the mid-forties it became desirable that steps should be taken to 
safeguard the banking structure against possible repercussion in the post-war 
period and it was considered necessary that comprehensive banking legislation 
should be introduced. 

There are various provisions in the 1949 Act to indicate that a banking company 
cannot carry on business of a managing agent or Secretary and treasurer of a com- 
pany and that it cannot acquire, construct, maintain, alter any building or works 
other than those necessary or convenient for the purpose of the company. A banking 
company cannot acquire or undertake the whole or any portion of any business 
unless such business is of one of those enumerated in section 6 (1) of the 1949 Act. 
A bank cannot deal in buying or selling or bartering of goods except in connection 
with certain purposes related to some of the businesses enumerated in the aforesaid 
section 6 (1). These provisions a'so establish that businesses mentioned in section 6 
of the 1949 Act arc incidental and conducive to banking business. A bank cannot 
employ any person whose remuneration is in the form of a commission or a share in 
the profits of the banking company or whose remuneration is in the opinion of the 
Reserve Bank excessive. One of the most important provisions is section 35 of the 
1949 Act, which states that the Reserve Bank at any time may and on being directed 
so to do by the Central Government cause an inspection 10 be made by one or more 
of its officers of the books of account and to report to the Central Government on 
any inspection and the Central Government thereafter if it is of opinion after consi- 
dering the report that the affairs of the banking company arc being conducted to the 
detriment of the interests of its depositors, may prohibit the banking company 
from receiving fresh deposits or direct the Reserve Bank to apply under section 38 for 
the winding up of the banking company. Another important provision in the 1949 
Act is found in section 27 which provides for monthly returns in the prescribed form 
and manner showing assets and liabilities. The power of the Reserve Bank under 
section 27 and 35 of the 1949 Act relates to the affairs of the banking company which 
comprehend the various forms of business of the bank mentioned in section 6 of the 
1949 Act. Then again section 29 of the 1949 Act contemplates accounts relating to 
accounts of all business transacted by the bank. Section 35-A of the 1949 Act 
confers power on the Reserve Bank to give directions with regard to the affairs of a 
bank. These provisions indicate beyond any measure of doubt that all forms of 
business mentioned in section 6 (1) of the 1949 Act are lawful, legitimate businesses 
of a bank as these have grown along with increase of trade and commerce. 
The word c banking ’ has never had any static meaning and the only meaning will 
be the common undertanding of men and the established practice in relation to bank- 
ing. That is why all these disputed forms of business come within the legitimate 
business of a bank. 

The next question is the legislative competence in regard to the Act of 1969. 
Counsel for the petitioner contended that the Act was for nationsalisation of banks 
and there was no legislative entry regarding nationalisation and therefore that was 
incompetent. There is no merit in that contention. The Act is for acquisition 
of property ; the undertaking of a banking company is acquired. The legislative 
competence is under Entry 42 in List III of the 7th Schedule and also under Entry 
45 in List I of the 7th Schedule. Entry 42 in List III is acquisition and requisition- 
ing of property. Entry 45 in List I is ‘ banking ’. The Act of 1969 is valid under 
tticse entries. A question arose whether the Act of 1969 pertains to Entry 43 in 
List I which deals with incorporation, regulation and winding up of trading corpora- 
tions including banks. It is not ncccssry to deal with that entry because of my 
conclusion as to entries No. 42 in List III and No. 45 in List I. Counsel for the 
petitioner contended that the Act of 1969 trenched upon Entry 26 in List II, namely 
trade and commerce within the State. I am unable to accept that contention for 
the obvious reason that the legislation is for acquisition of undertakings of banking 
companies. The pith and substance of the legislation is to be found out and meaning 
is to be given to the entries ‘ banking ’ and acquisition of property. In the case of 
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United Provinces v. Mst. Atiga Begum and others 1 2 , Gwyer, C. J., said that it would be 
practically impossible to define each item in the provincial legislation as to make it 
exclusive of every other item in that list and Parliament seems to have been content 
to take a number of comprehensive categories and to describe each of them by a word 
of broad and general import. The doctrine of pith and substance used in Union 
•Colliery Company of British Columbia v. Bryden 3 , is nothing but an illustration of the 
principle that when the legislation is referable to one or more entries the Courts try to 
find out what the pith and substance of the legislation is. In the present case the 
Act is beyond any doubt one for acquisition of property and is also in relation to 
banking. The legislation is valid •with reference to the entries, namely, Entry 42 
(Requisition) in List III, Entry 45 (Banking) in List I. 

Counsel for the petitioner contended that undertaking of banking companies 
could not be the subject-matter of acquisition and acquisition of all properties in the 
undertaking must satisfy public purpose as contemplated in Article 31 (2). This 
■contention was amplified to mean that undertaking was not property capable of being 
acquired and some assets like cash 'money could not be the subject-matter of 
acquisition. The Attorney General on the other hand contended first that under- 
taking is property within the meaning of Article 31 (2), secondly, undertaking in its 
normal meaning refers to going concern and thirdly it is a complete unit as distinct 
from the ingredients composing it and therefore it could not be said that acquisition 
•of the undertaking was an infraction of any constitutional provision. The term 
* undertaking 5 is explained in Halsbury’s Laws of England, 3rd Edition Volume 6 
paragaph 75 at page 43 to mean not the various ingredients -which go to make up an 
undertaking but the completed work from which the earnings arise. As an illustra- 
tion reference is made to mortgage of the undertaking of a company. 

In Gardner v. London Chatham and Dover Railway Co. 3 , the undertaking of a railway 
•company which was pledged was held to be a railway which was to be made and 
maintained, by which tolls and profits were to be earned, which was to be worked 
and managed by a company, according to certain rules of management, and under a 
•certain responsiblity. In an undertaking there will be money for the working of the 
undertaking and money will be earned thereby. Again in Re Panama, Kcw Zealand 
end Australian Royal Mail Company', the undertaking of a stcampship company was 
-explained to have reference not only to all the property of the company which existed 
at the date of the debenture but which might become the property of the company 
«nd further that the word ' undertaking’ referred to the application of funds which 
•came into the hands of the company in the usual course of business. Undertaking 
will therefore relate to the entire business though there may be separate ingre- 
dients. or items of work or assets in the undertaking. The undertaking is going 
concern and it cannot be broken up into pieces to create a security r over the under- 
taking [See Re Portsmouth {Kingston, Fratlon and Soulhsea ) Tramway Co. 5 , and 
H.H. Vivian and Company Ltd . 6 ) . 

The word * undertaking’ is used in various statutes of our country, viz., the 
Indian Electricity Act, 1910, (Sections 6, 7, 7-A), Indian Companies, Act [Sections 
125 ( 4 ) (/)» 293 and 3943 Banking Regulation Act, 1949 (Section 14-A), Cotton Tex- 
tile Companies (Management of Undertaking, Liquidation and Reconstruction) 
Act, 1967 [Sections 4 (1), 5 (1) (2)]. By the word ‘undertaking’ is meant the entire 
■organisation. These provisions indicate that the company whether it has a plant 
-or whether it has an organisation is considered as one whole unit and the entire 
business of the going concern is embraced within the word ‘ undertaking.’ In the 
•case of sale of an undertaking as happened in Doughty v. Lomagnnda Reefs, Ltd. 7 , the 
purchaser was required to pay all debts due by and to perform outstanding contracts 
comprised in the entire undertaking. The word ‘ undertaking ’ is used in the 
Indian Electricity Act, the Air Corporation Act, 1953, the Imperial Bank of India 
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Act. 1920 (Sections 3, 4, 6 and 7), the State Bank of India Act, 1955 [Section 6 (1) 
(g)J, the State Bank Subsidiaries Banks Act, 1959 [Section 10 (1)], the Banking- 
Regulation Act, 1949 [Section 36-AE (1)] and there have been legislative provisions 
for acquisition of some of these undertakings. 

Under section 5 of the Act of ig6g the undertaking of each existing bank shall 
be deemed to include all assets, rights, powers, authorities and privileges and all pro- 
perty, movable and immovable, cash balances, reserve funds, investments and all 
other rights* and interests arising out of such property as were immediately before the 
commencement of this Act in the ownership, possession, power or control of the 
existing bank in relation to the undertaking. This Court accepted the meaning of 
property given by Rich, J., in the Minister for State for the Army v. Dalziel 1 2 , to he a 
bundle of rights which the owner has over or in respect of a thing, tangible or intangi- 
ble, or the word ‘ property 1 may mean the thing itself over or in respect of which the 
owner may exercise those rights. In the case of Commissioner Hindu Religious 
Endoicments, Madras v. Sri LaksHmindra Thirtha Swamiar of Sri Shirttr Mutt-, this Court 
again gave -wide meaning to the word * property ’ and Mukherjca, J., said that there 
is no reason why the word c property ’ as used in Article 19 (1) (j) of the' Constitu- 
tion should not be given a liberal and wide connotation and would not be extended 
to those well recognised types of interest which have the insignia or characteristics 
of proprietary right. In the case of J.K. Tnist, Bombay v. The Commissioner of Income- 
tax Excess Profits Tax, Bombay 3 , this Court held the managing agency business to be a 
property. The undertaking of a bank will therefore be the entire integrated organi- 
sation consisting of all property, movable or immovable and the totality of undertak- 
ing is one concept which is not divisible into components or ingredients. That 
is why in relation to a company the word 1 undertaking * is used in various statutes 
in order to reach every comer of property, right, title and interest therein. The 
decision in Stale of Madhya Pradesh v. Ranojirao Shinde and another *, is an authority for 
the proposition that money cannot be acquired under Article 31 (2). The impugned 
Act in Ranojirao Shinde' s*, case abolished cash grants which the respondents were 
entitled to receive from the Government of Madhya Pradesh, but provided for the 
payment of certain compensation to the grantees. Ranojirao Shinde’’ s case 4 did not deal 
with the case of an undertaking and lias therefore no application to the present case. 
The undertaking is an amalgamation of all ingredients of property and. is not capable 
of being dismembered. That would destroy the essence and innate character of the 
undertaking. In reality the undertaking is a complete and complex weft and the 
various types of business and assets are threads which cannot be taken apart from 
the weft. I am, therefore, of opinion that undertaking of a banking company is 
property which can be validly acquired under Article 31 (2) of the Constitution. 

The next question for consideration is -whether Article 19 (6) of the Constitu- 
tion is attacted. Counsel for the petitioner contended that as a result of the Consti- 
tution First Amendment Act, ig5i, Article 19 (6) was clarified to the effect that the 
word * restrictions ’ would include prohibition or exclusion which was dralt with in 
the second limb of Article ig (6). It may be stated here that prior to the amendent of 
Article 19 (6) the second limb spoke only oflaw prescribing qualifications for practis- 
ing any profession or carrying on any occupation, tradeor business. As a result of the 
amendment, the second limb of Article 19 (6) consisted of two sub-articles the first 
sub-article relating to qualifications for practising profession or carrying on any 
occupation. trade or business and the second sub-article relating to carrying on by 
the State of trade, business industry to the exclusion complete or partial of citizens 
or otherwise. Tire second sub-article was really an enlargement of clause (6) of 
Article 19 as a result of the amendments. The main contention of Counsel for the 
petitioner -was that the second limb of Article 19 (6) after the expression ‘ in parti- 
cular 5 must also satisfy the test of reasonable restriction contained in the first liml> 
of Article 19 (6) and emphasis was placed on the word 1 in particular ’ to show tliat it 
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indicated that the second limb was only an instance of the first limb spoke only of 
the prescribing qualifications for practising any profession enacted really to enable 
the State to carry on business to the exclusion, complete or partial of citizens or 
otherwise as wall appear from the amendment of Article 19 (6). 

In the case of Akadasi Padhan v. Stale of Orissa 1 * , this Court considered the Orissa 
Kendu Leaves (Control of Trade) Act, 1961 by which the State acquired monopoly 
in the trade of Kendu leaves and put restrictions on the fundamental rights of the 
petitioner. In that case, Gajendragadkar, J., speakingtfor the Court referred to the 
decision of the Allahabad High Court in Motilal v. Government of the Stale of Uttar 
Pradesh where a monopoly of transport sought to be created by the U.P. Govern- 
ment in favour of the State operated Bus Service known as the ' Government Road- 
ways’ was struck down as unconstitutional because such a monopoly totally deprived 
the citizens of their rights and that is why Article 19 (6) came to be amended. The 
necessity of the amendment of Article 19 (6) was explained in the case of Akadasi 
Padhan 1 . The view expressed by this Court in that case is that the two sub-articles 
of the second limb deal with two different forms of legislation. The first sub-article 
deals with restrictions on the exercise of the right to practise any profession or to 
carry on any trade, occupation or business. The second sub-article deals with 
carrying on by the State of any trade, business or industry to the exclusion, complete 
or partial of citizens or otherwise. The effect of the amendment was stated by 
Gajendragadkar, J., to be that a State Monopoly in respect of any trade or business 
must be presumed to be reasonable and in the interest of the general public so far 
Article 19 (1) (g) is concerned. The words 'in particular’ in that case in Article 
19 (6) were held to indicate that restrictions imposed on the fundamental rights 
guaranteed by Article ig (1) (g) which are reasonable and which are in the interest 
of the general public are saved by Article 19 (6) as it originally stood and the validity 
of the laws covered by the amendment would no longer be left to be tried in Courts. 

Counsel for the petitioner relied on the decision of the House of Lords in the case 
of Earl Fitgwilliam’s Wentworth Estates Go. v. Minister of Housing and Local ' Government 
and another 3 , in support of the proposition that the -words ‘ in particular ’ in Article 
r 9 (6) were used to place the accent on reasonable restrictions in that clause as the 
saving feature ofa law affecting Article 19 (1) (g). Section 43 (1) of the Town and 
Country Planning Act, 1947 -which was considered was as follows : 

“ (1) The Central Land Board may, with the approval of the Minister, by 
agreement acquire land for any purpose connected with the performance of their 
functions under the following provisions of this Act, and in particular may so 
acquire any land for the purpose of disposing ofitfor development for which per- 
mission has been granted under Part III of this Act on terms inclusive of any 
development charge payable under those provisions in respect of that develop- 
ment.”; 

It -was held that the sub-section conferred a single power on the Central Land Board 
-and not two powers, viz., that the boards have power to acquire land for the purpose 
connected with the performance of their functions and the words in the second limb 
of the section were no more than a particular instance of that which the Legislature 
regarded as part of the Board’s functions. The purpose referred to in the second 
part of the sub-section there introduced by the words ‘in particular’ was held to be 
purpose connected with the performance of the function within meaning of the lint 
part of the sub-section. The language of the sub-section in the case before the House 
of Lords is entirely different from the language in Article 19 (6). Article 19 (6) m 
the two limbs and in the two sub-articles of the second limb deals with separate 
matters and in any event State monopoly in respect of trade or business is not open 
to be reviewed in Courts on the ground of reasonableness. This Court in the case 
of Municipal Committee of Amritsar v. Slate of Panjab*, held that so far as monopoly 
business by the State was concerned under Article 19 (6) it was not open to challenge. 
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The four businesses which were disputed by Counsel for the petitioner to be srithin 
the business of banking were contended to be not only acquisition of property in 
violation of Article 19 (1) (f) but also not to be reasonable restriction in the interest 
of the general public under Article 19 (5) or under Article 19 (6). Emphasis seas 
placed on section 15 (2) of the Act of 1969 to contend that after the acquisition of the 
undertaking of the bank the provision permitting the banks to cany on business other 
than banking would be empty and really amount to prohibition of carrying on of 
the business because theasstes pertaining to the four disputed businesses with which 
the business could be carried on had been taken away. I have already expressed 
my opinion that the four disputed businesses are the legitimate businesses of a 
banking company as mentioned in section 6 (1) of the 1949 Act and are comprised 
in the undertaking of the bank and Article 19 (i) (j) is net attracted in case of acqui- 
sition or requisition of property' dealt with by Article 31 (2). I have also held that 
Article 19 (6) confers power on the State to have a va'id monopoly business. 
Section rg (a) cf the 1969 Act allows the existing banks to carry on business other 
than banking. If as a result of acquisition, the bank will complain of lack of imme- 
diate resources to carry on these businesses the Act provides compensation and the 
existing bank will devise ways and means for carrying on the businesses. Constitu- 
tionality of the Act cannot be impeached on the ground of lack of immediate resources 
to carry on business. In the present case, the acquisition is not constitutional 
and the bank is free to carry on all business other than banking. It cannot be sugges- 
ted that after compensation has been provided for the State will have to proride 
moneys to enable the existing bank to carry on these businesses. That would be 
asking for something beyond the limits of the Constitution. If the entire undertaking 
-of a banking company is taken by way of acquisition the assets cannot be separated 
to distinguish those belonging to banking business from other belonging to “ non- 
banking business” because assets are not in fact divided on any such basis. Further- 
more that would be striking at the root of acquisition of the entire undertaking. 
It would be strange to hold in the teeth of express provisions in the Act of 1969 permit- 
ting the banks to carry on business other than banking that the same trill amount 
to a prohibition on the bank to carry on those businesses. I find it difficult to compre- 
hend the contention of the petitioner that a permissive provision allowing the banks 
to carry on these businesses other than banking becomes unreasonable. If that 
provision was not there the businesses could be carried on and the argument would 
not be available at all. The express making of the provision obviously for greater 
safety cannot change the position. The petitioners contention on Article 19 (6) 
therefore fails. 

Counsel for the petitioner contended that section 11 of the 1969 Act suffered 
from the rice of excessive delegation and there -were no guidelines for reaching the 
objectives set out in the Preamble of the Act and the decision of Government regard- 
ing policy involving public interest was made final and therefore it was unconstitu- 
tional. Section 1 1 of the Act of 1969 is in two sub-sections. The first sub-section 
enacts that corresponding new bank shall, in the discharge of its functions, be guided 
by such directions in regard to matters of policy involving public interest as the 
Central Government may after consultation with the Governor of the Reserve Bank, 
give. The second sub-section enacts that if any question arises whether a direction 
relates to a matter of policy involving public interest, it shall be referred to the Central 
Government and the decision of the Central Government thereon shall be final. 
Section 25 (1) (c) of the Act of 19 6q provides that the words “ corresponding new 
hank ” constituted under section 3 of the 1969 Act or any other banking institution 
notified by the Central Government ” shall be substituted for the words ‘ or any 
other banking institution notified by the Central Government in this behalf’, 
in section 51 of the 1949 Act. Sections 7, 17 (15-A) of the Reserve Bank Act of 1034 
con'ain similar powers on the part of the Central Government to give diections to the 
Reserve Bank in regard to management and exercise of powers and functions in 
performance of duties entrusted to the bank under the Reserve Rank Act. A stature 
of this nature whereby the controlling interest of the business of banks is acouired 
renders it not only necssary but abo desirable that policy involving public interest 
should be left to the Government. 



632 


• THE SUPREME COURT JOURNAL [1970 

Act of 1969 contains enough guidance. First, the Government mav give 
directions only m regard to policy involving public interest; secondly directions can 
only be given by the Central Government and none else; Thirdly, these directions can 
only be given by the Central Government after consultation with the Governor of the 
Reserve Bank ; fourthly, directions given by the Government are in regard to matters 
involving public interest which means that this is objective and subject to judicial 
scrutiny and both the Central Government and the Governor of Reserve Bank are 
high authorities. 

As a result of section 25 (1) (c) of the Act of 1969, 14 banks will be subject to the 
provisions of the 1949 Act enumerated in sections 15, 17, ig, 20, 21, 23, 24, 25. 26, 
2 7 j 2 8) 29, 31, 34, 35, 35-A, 36 and 48. These sections principally deal with restric- 
tions as to payment of dividend, prohibition of floating charge on assets, creation of 
reserve fund, restrictions on subsidiary company, restrictions on loans and advances 
power of the Reserve Bank to control advances by banking companies, restrictions 
on the opening of new places of business, maintenance of percentage of assets, 
return of unclaimed deposits, fumishingof returns to the Reserve bank publication of 
information by the Reserve Bank, submission of account and balance sheet to the 
Reserve Bank, inspection by the Reserve Bank, power of the Reserve Bank to give 
directions with regard to management, and imposition of penalties for contravention 
of the provisions of the Act. 

There are other statutes which provide powers of the Central Government to 
give directions. I have already referred to the Reserve Bank of India Act, 1934. 
There are similar statutes conferring powers on the Government • to give directions, 
namely, State Bank of India Act, 1955, State Financial Corporation Act, 1951, 
University Grants Commission Act, 1956, Life Insurance Act, 1956, Deposit Insurance 
Act, 1961, National Co-operative Development Corporation Act, 1962, Agricul- 
tural Refinance Corporation Act, 1963 and State Agricultural Credit Corporations 
Act, ig68. There are English statutes which contain similar provisions of exercise 
of power or directions by the Government in regard to the affairs of the undertakings 
covered by the statutes. These are the Bank of England Act, 1946, Cotton (Centra- 
lised Buying) Act, 1947, Coal Industry Nationalisation Act, 1946, Civil Aviation Act, 
1946, Electricity Act, 1947, Gas Act, rg48, Iron and Steel Act, 1949 and Air Corpora- 
tions Act, rg49„* It is explicable that where the Government acquires undertakings 
of industries, the matters of policy involving public interest or national interest 
should be left to he decided by the Government. There is nothing unconstitu- 
tional in such provisions. 

The Preamble to the Act of 1969 states that the object of the Act is “ to serve 
better the needs of the development of the economy in conformity with national 
policy and objectives National polity and objectives arc in accordance with 
the Directive Principles in Part IV of the Constitution. It is stated by the respon- 
dents in their affidavits that there are needs of the development of the economy in 
conformity with the Directive Principles and these are to be achieved by a moblisation 
of the savings of the community and employing the large resources of the 14 banks 
to develop national economy in several spheres of activity by a more equitable 
distribution of economic resources, particularly, where there are large credit gaps. 

In the case ofHarishankcr Bagla another v. The Stole of Madhya Pradesh 1 , Mahnjan, 
C.J., at pages 388-9 of the report said: 

“The Preamble and the body of the sections sufficiently formulate the legis- 
lative polity and the ambit and character of the Act is such that the details of 
that polity can only be worked out by delegating them to a subordinate 
authority within the framework of that polity.” 

It is manifest that in workingiitc Act of 1969 directions from the Central Govcm- 
mentare necessary to deal with policy and other matters to serve the needs of national 
economy. 

Counsel on behalf of the petitioner next contended that acquisition of t fif- 
ty banks and the prohibition of banking business by the existing banks violated 
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Article 301 and was not saved by Article 302 because it is not required in the public 
interest. As to the four disputed businesses which the existing banks can under 
the Act earn.- on, it was said that the same was an infraction of Article 301 . Article 
3°5 to ray mind directly applies to a law relating to banking and all businesses 
necessarily incidental to it carried on by the State to the complete or partial exclu- 
sion of 14 banks. Article 302 can have no application in such a case. An 
individual cannot complain of violation of Article 301. 

Article 305 applies in the present case and therefore neither Article 301 nor 
Article 302 will apply. Article 302 is an enabling provision and it has to be read 
in relation to Article 301. Acquisition of property by itself cannot violate Article 
301 which relates to free trade, commerce throughout India. The object of acquisi- 
tion is that the State shall carry on business to the exclusion, complete or partial,, 
of the 14 banks. 

Counsel for the petitioner contended that the 1969 Act violated the provisions 
of Article 14 on these grounds: First, the Act discriminated against 14 banks as 
against other Indian scheduled banks, secondly, the selection of 14 banks has no 
reasonable connection to the objects of the Act; thirdly', banks which may be des- 
cribed to be inefficient and which are liable to be acquired under section 36-AE of 
the igqg Act arc not acquired whereas 14 banks who have carried on their affairs 
with efficiency' are acquired; fourthly under section 15 (2) (d) (?) of the ig6g Act 
the 14 banks cannot do any banking business whereas other Indian scheduled banks 
or any other new banking company can do banking business. 

In order to appreciate these contentions it is necessary to remember the back- 
ground of growth of Indian banks. At the beginning I referred to the position that 
State Bank of India and its several subsidiaries and the 14 banks occupy today in 
contrast with foreign banks and other scheduled or non-schcduled Indian banks. 
These 14 banks are not in the same class as other scheduled banks. The classifi- 
cation is on the basis of the 14 banks having deposit of Rs. 50 crores and over. The 
object of the Act is to control the deposit resources for developing national economy 
and as such the selection of 14 banks having regard to their larger resources, their 
greater coverage, their managerial and personnel resources and the administrative 
and organisational factor involved in expansion is both intelligible and related to 
the object of the Act. There is no evidence to show that the 14 banks are more 
efficient than the others as Counsel for the petitioner contended. Section 15 (q) 
{d) (?) of the 1969 Act states that these 14 banks after acquisition are not to carry 
on any' banking business for the obvious reason that these 14 banks are not in the 
same class as the other Indian banks. Besides, it is also reasonable that the 14 
banks should not be permitted to carry on banking business as the corresponding 
new banks. Therefore the classification of the 14 banks is also a rational and 
intelligible classification for the purposes of the Act. The object of the 1969 Act 
was to meet credit gaps and to have a wider distribution of economic resources 
among the weaker sections of the economy’, namely, agricultural, small scale industry 
and retail trade. 

The Act of 1969 is for development of national economy with the aid of banks. 
There are needs of various sectors. The Legislature is the best Judge of what should 
subserve public interest. The relative need is a matter of legislative judgment. 
The Legislature found 14 banks to have special features, namely, large resources and 
credit structure and good administration. The categorisation of Rs. 50 crores and 
over ms-a-cts otiicr banks with less than Rs. 50 crores is not only' intelligible but is 
a'so a sound classification. From the point of view of resources these 14 banks are 
better suited than others and therefore speed and efficiency which arc necessary' 
ler implementing the objectives of the Act can be ensured by such classification- 

In the case of Skri Rem Krishna Dalmia v. Skri justice S. R. Tendulkar end others 1 , 
it was said that the Court would take into consideration the history of the times and 


1. (1959) S.C.R. 279 : (1959) SCX 147: 
(1959) 1 An.W.R. (S.C.) 67 : (1959) I M.L.J. 
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cou-d a so assume the state effects existing at the time of lesisfetfon. A preemption 
anses m regard to constitutionality of a piece of legislation- In the case cf 
V 1 -*"=n|r«= v - 3 «f bmm r/iudm ccf csr&i-i the Ceir Indusnv Act was consi- 
dered m. relation t 0 registration of dealers for export. The Act provided minimum 
•quanaty oi export preceding 12 months the commencement of the Act as one of 
tire qualifying terms for registration. This quantitative test was hdd good. The 
legislative policy as to the necesdrv 

- -m * 


— ~ vr vic.cTiiiiiic wisat. caiegones ivui *>~ e np raoecL in 

s ccrf-5 it was said that tne two tests of classification were first that there 
sbou_d be an in.elligible differentia which dislicgtiisfced persons or thing s grouped 
from omers 3 e£. out and secondy me differentia mast have a rational relation to 
the object sough- to be achieved by the statute. There has to be a line of demar- 
ca.ion somewhere and it is reasonable that tnese 14 banks which are in a class by 
themselves oecause of their special features in regard to deposit, credit, acministra- 
uon. organisation snonld be prohibited from carrvinc on franking business. These 
special circumstances are the reasons for classification. This distinction betwei 



_ In A etc: Reedy Jhttrrf v. Sta’e cf Searcshtrc*. this Court said that the necessity 
for judicial enquiries would arise when there was an abuseof power and the differ- 
ences would have no rdation to the object. In the case of The B r aed cf Tnetees, 
Ayreredie cr.i TJrsrl Ttbtc College. D: Ice v. The State cf Delhi cod either*, the Court 
supported legislation on a reasonable ground that the case of Tirie C'i.Vg.'L had 
exceptional features which were not found in others. In Dzlrdsfs ccot : , the Legis- 
lature was said to be free to recognise the degrees of harm and to confine its restric- 
tion to those cases where the need v.us deemed to be the greatest. I: is In this 
sense that usefulness to society was found to form a basis of classification in the 
case oTAfcid. Hereof Qpzrohi v. State cf 3 hhar\ In the case cf /Amrrr Sir-’-, erd 
ethers v. Begloezl Transport Ailh rnSr. GcirsiSa cr.d ethers* Mahnjan. J.. said 'hat in 
considering Article 14 the Court should not adopt an attitude which might veil 
choke all beneficial legislation and legislation which was based on a rational classi- 
£ cation was permissible:. It will rot be sound to suggest that there are o'her banks 
which can be acquired and these 14 banks should be spared. There :> ahvays 
possibility of discerning some kind of inequality and therefore grouping has foie 
made. IVhere the L'gidature finds that public need is great and these 14 batba wall 
be able to supply that need for the development of national economy classification 
is reasonable and not arbitrary and is based on practical grounds and cons: deration 
supported by the large resources of ever Rs. 50 crons of each of thesg 14 oanks ar.d 
their administration and management. I am. therefore, of cpmmr^ :nm_ the 
acanisition of the undertakings does not offend Article 14 because of ir.ted’gib'c 
differentia and their rational relation to the object to be achieved by the Act_ of 
xo5a and it follows that these banks cannot therefore be a rowed to carry on banking 
business to nullify the very object of the Act. 

Counsel 
{2) because 
Article 31 (g 

-compensation, it would be unconstitutional. It was cc-r.'mi-o mat cur. cru 
not be taken and further that the four disnu*cd brar/s'-'s cou.c n»>t nr cccv 



3 . '1959) 1 S CR. ;Sr—j 779 : 13959} SCJ. 
4 $ 1 . 

7. 11959. S C_J. 147 : f3953‘ 1 An_\Y.R_ 
rs.c.) 67: (1959) 1 M.l.J.'(5.C.) 67: [3959 
g Y- ^ 279- 

*3.' (1952; S-C.R.435 : (1952} SCJ. 365- 


4. '1952 1 SC?.. ’Serr' 355 
... ’IPS?' SCR. 62 ? : ( 1955 , SCJ. 975: 
(195-5; M.L J. .Cri ; 727. 

6 '1=54' SCR. 571: (195-t[ SCJ 46: 
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I have already expressed my view that the Act acquired the entire undertaking of 
the banks., and. therefore, there is no question of taking of cash. I have also expressed 
my view that the four disputed businesses are all within the business of bank, and, 
therefore, the Act is valid. 

It was said by Counsel for the petitioner that the word c compensation ’ in 
Article 3r (2) was given the meaning of just equivalent in earlier decisions of this 
Court and since the word ‘compensation 5 was retained in Article 31 (2) after the 
Constitution Fourth Amendment Act, 1955 there was no change in the meaning 
of the expression ‘ compensation 1 2 and it would have the same meaning of just 
equivalent. In view of the fact that after the Constitution Fourth Amendment 
Act the question of adequacy of compensation is not justiciable it was said, by 
Counsel for the petitioner that the only question for Courts is whether the late aimed 
at just equivalent. Counsel for the petitioner relied on the decision of this Court 
in Vajraveln Mndaliar v. Special Deputy Collector, Madras and another 1 and submitted 
that the decision in State of Gujarat v. Shantilal Mangaldas-, was a wrong interpret- 
tion of Article 31 (2). 

The Attorney General on the other hand contended first that after the Consti- 
tution Fourth Am en dmen t Act, Article 3 1 (2) enacted that no late shall be ca led 
in question on the ground that the compensation provided by that law is not adequate 
and therefore compensation in that Article could not mean just equivalent. It was 
also said that Article 31 (2) refers to a law which provide for compensation and not 
to a law which aims at just equivalent. Secondly, it was said that the whole of 
Article 31 (2) had to be read and the meaning of the word ‘ compensation 5 in the 
first limb was to be undertsood by reference to the second limb and if the petitioner’s 
arguments were accepted the Constitution would read that unless law provided 
lor a just equivalent it shall be called in question. It was, therefore, said by the 
Attomev General that if just equivalent was to be aimed at the second limb of 
Article 31 (2) namely, that inadequaev would not be questioned would become 
Tedundant and meaningless. If the law enjoined that there was to be compensation 
and either principle for determination of compensation or amount of compensation 
was fixed the Court could not go into the question of adequacy or reasonableness 
•of compensation and the Court could not also go into the question of result of appli- 
cation, proprietv of principle or reasonableness of the compensation. 

In Vajraveln Mudlaiar's case \ this Court referred^ to . the decision of Bela 
Bantrjee's case 3 , case where it was held that compensation in Article 31 (2) meant 
just equivalent or full indemnification. In Vajraveln Mndaliar s case 1 , it was con- 
tended that the Land Acquisition Madras Amendment Act, 1961 had provided lor 
acquisition of land for housing schemes and laid down principles for compensation 
•different from those prescribed in the Land Acquisition Act, 1894 and thereby 
Article 31 (2) was infringed because the Act did not provide for payment of compen- 
sation within the meaning of Article 31 (2). Subba Rao, J., speaking for the Court 
said that if the terms ' compensation 1 had received judicial interpretation it must 
be assumed that the term was used in the sense in which it had been judicially 
interpreted unless a contrary intention appeared. That is how reference was 
made to the decision of this Court in Bela Banerjce's case 3 , to emphasise that a law 
for requisition or acquisition should provide for a just equivalent of what the owner 
has been deprived of. Subba Rao, J.. then dealt with the clause excluding the 
jurisdiction of the Court where the word c compensation ’ was used and said at page 
627 of the Report : 

“ The argument that the word c compensation 5 means ‘just equivalent’ for 
the property acquired, and, therefore, the Court can ascertain whether it 
is just equivalent or not makes the amendment of the Constitution nugatory. It 

1 . (1964) 2 S.CJ. 703 : (19641 2 M.LJ. (S.C.) 59 : (1969) 2 An.W.R. (S.C.) 59 : AJ.R. 1969 

173 : (19641 2 An.W.R. (S.C.) 173 : (1965) 1 S.C. 634. 

S.C.R 614.' 3. (1954) S.C.R. 55S : (1954) S.CJ. 95 : 

2. (1969) 2S.CJ.322 : (1969) 2 M.LJ. (S.C.) (1954) 1 M.LJ. 162. 
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Therefore, a more reasonable interpretation is that 

s.t r q s,se ! ,b p ? en ; i " s if ■ jmt ”» «« ^ sxs 

to befedfeSS that "i hCn y aI ] 1C °/ a house at the of acquisition had 
or value reflet K SCVC f al m .f hods of valuation, namely, estimate by engineer 

viththeresul , 'that'the 0 ^d Pa ^ C f- a 65 ° r - Ca ?H a ^ Satl0n ° frcnt and similar others 
would nevertheWl!i ' do P t,on of one principle might give a higher value but they 
be deVeSS^H Z pr A nClplcS °f! he man ncr in which the compensation has to 
a t t hC o ° Ur i C0Uld not say that the Act sb °uld have adopted one 
SSHc it ,1c t-f t ecau / e Jt j VOu}d rc]a ! e t0 tbe question of adequacy. In 

tion which are n t 7 3 3 + + * a l v a -' S do-lvn principles for determining compensa- 
at orlitf relevant to the property acquired or to the value of the property 
‘2|™ l , lh *J“ e xt ^acquired it might be said that these arc not principles con- 

hoiSh a h % ’ Cle 31 i 2 > T}dsxras iU «^ted by saying that .if a law says that 
j j - h ! is .fqurcd_it would be vaIued 25 an agricultural land or though it is 
* ? in 1 95° ds^alue in 1930 should be given and though too acres are acquired 
acres \\ ill be paid for, these would not enter the question or area of 
adequacyof compensation. Another rule which was laid down in Vqjraveh Madaliar's 
case , is that the law may prescribe compensation which is illusory. To illustrate a 
pr^ierty worth a lakh of rupees might be paid for at the sum of Rs. 100 and the 
qu ion in that context would not relate to the adequacy of compensation because 
there was no compensation. at all. r ' 

Two broad propositions which were laid down in Vajrewtln Mad altar's case 1 
arc these. First, if principles are not relevant to the property acquired or not rele- 
vant to the value of the property at or about the time it is acquired, these are not 
relevant principles . The second proposition is that if a law prescribes a compensa- 
tion which is illusory the Court could qucstion.it on the ground that it is not com- 
pensation at all. 


In the case of Skantilal Mangaldas-, the Bombay Town Planning Act of 1950 
which was repealed by the Bombay Town Planning Act of 1955 came up for consi- 
deration. There was a challenge to the Bombay Act of 1955 on the ground of 
infringement of Article 31 (2) of the Constitution. Section 53 of the Bombay Act 
contemplated transfer of ownership bylaw from private owners to the local authority. 
It was argued that under section 53 of the Bombay Act when a plot was reconstituted 
an _d_ out of that plot a smaller area was given to the owner and the remaining are was 
utilised for public purpose the area so utilised vested in the local authority for a public 
purpose, but the Act did not provide for giving compensation which was a just 
equivalent of the land expropriated at the date of extinction of interest and therefore 
Article 31 (2) was infringed. It was a T so argued that when the final scheme was 
framed in lieu of the ownership of the original plot and compensation in money was 
determined in respect of the land appropriated to public purpose such a scheme 
for compensation violated Article 31 (2} because compensation for the entire land was 
not provided and secondly pajment of compensation in money was not provid- 
ed in respect of the land appropriated to public use. 

Shah, J., speaking for the Court in the case of Skantilal Mangaldas said that the 
decision of this Court in the cases of Bela Banerjce 3 , and Sabodh Gofial Bose 1 , “ raised 
more problems than they solved’’, because the Court did not indicate the meaning of 
just equivalent and '‘it was easier to state what was not just equivalent than to define 
what a just equivalent was.” In this state of law Article 31 was amended by Consti- 
tution Fourth Amendment Act, 1955. Shah, J., said first that adequacy of compcn- 
sationfixcd by the Legislature or awarded according to principles specified by the 
Legislature is not justifiable and secondly if the amount of compensation is fixed 
it cannot be challenged apart from a pica of abuse of legislative power because 


1. (1964) 2 S.C.J. 703 : (196 J) 2 M.LJ. (S.C.) 59 .'(1969) 2 An.W.R. (S.C.) 59 : A.JR- 
(S O 17} : (1954) 2 AoW.R. (S.C.) 173 : 1 969 S.C. 634. 

(1965)1 SC.R. 614. 3. (1954) S CJ. 95. 

2- (1959) 2 S.C. J. 322 : (1969) 2 M.L.J. 4. (1954) S CJ. 127. 
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otherwise it would be a challenge to the adequacy of compensation. In Shantilal 
Mangaldas's case 1 2 , Shah, J., also said that the compensation fixed or determined on 
principles specified by the Legislature cannot be challeged on the indefinite plea that 
it is not a just or fair equivalent. Shah, J., further said that principles of compen- 
sation could not be challenged on the plea that what was awarded as a result of the 
application of those principles was not just or fair compensation. 

If the quantum of compensation fixed by the Legislature is not liable to be 
challenged before the Court on the ground that it is not a just equivalent the prin- 

ciples specified for determination of compensation will a 1 so not be open to challenge 

on the plea that the compensation determined by the application of these principles 
is not a just equivalent. The right declared by the Constitution guarantees compen- 
sation before a person is compulsorily expropriated of the property for public 
purpose. Principles may be challenged on the ground that they are not relevant to 
the property acquired or the time of acquisition of the property but not on the plea 
that the principles are not relevant to the determination of a fair or just equiva- 
lent of the property acquired. A challenge to the statute that a principle specified 
by it does not provide or award a just equivalent will be a clear violation of the 
Constitutional declaration that inadequacy of compensation provided for is not 
justifiable. 

Shah, J., referred to the decision of this Court in the case of Union of India v. 
The Metal Corporation of India Ltd., and another B , and expressed disagreement with the 
following view expressed in the Metal Corporation case 2 “the law to justify itself has 
to provide a payment of just equivalent to the land acquired or lay down principles 
which will lead to that result. If the principles laid down are relevant to the 
fixation of compensation and are not arbitrary the adequacy of the resultant pro- 
duct cannot be questioned in the Court of law. The validity of the principles judged 
by the above tests falls within judicial scrutiny and if they stand the test the adequacy 
of the product faUs outside justification ”. In Metal Corporation case 2 compensa- 
tion was to be equated to the cost price in the case of unused machinery in good 
condition and written down value as undertsood in income-tax law was to be the 
value of the used machinery and both were said to be irrelevant to the fixation of 
the value of machinery as on the date of acquisition. Shah, J., speaking for the 
Court expressed inability to agree with that part of the judgment and then said “ the 
Parliament has specified the principles for determining compensation of undertaking 
of the company. The principles expressly related to the determination of compensa- 
tion payable in respect of unused machinery in good condition and used machinery. 
The principles were not irrelevant to the determination of compensation and the 
compensation was not illusory ”. If what is specified is a principle for determina- 
tion of compensation the challenge to that principle on the ground that a just equi- 
valent is not reached is barred by the plain words of Article 31 (2) of the Constitu- 
tion. 

These two decisions have one feature in common, namely, that if compensa- 
tion is illusory the Court will be able to go into it. By the word “illusory” is meant 
something which is obvious, patent and shocking. If for a property worth Rs. 1 lakh 
compensation is fixed at Rs. 100 that would be illusory'. One need not be astute 
to find out as to what would be at sight illusory'. Furthermore, illusorincss must 
be in rspcct of the whole property and there cannot be illusorincss as to part in regard 
to the amount fixed or the result of application of principles laid dorm. 

When principles are laid down in a statute for determination of compensation 
all that the Court will sec is whether those principles are relevant for determina- 
tion of compensation. The relevancy is to compensation and not to adequacy. 
I am unable to hold that when the relevant principle set out is “ascertained value” 
the petitioner could yet contend that market value should be the principle It would 
really be going into adequacy' of compensation by preferring the merits of the 
principle to those of the other for the oblique purpose of arriving at what is suggest- 


1. (1969) 2 S.CJ. 322. 

2. (1967) I S.C.R. 255 : 37 Comp. Cas. I : 


(1967) 1 Comp.LJ.43 : (1957) 1 S.CJ. 182. 
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ed to be just equivalent. To my mind it is unthinkable that the Legislature after 
the Constitution Fourth Amendment Act intended that the word ‘compensation’ 
would mean just equivalent when the Legislature put a baron challenge to the ade- 
quacy of compensation. Just compensation cannot be inadequate and anything 
which is impeached as unjust or unfair is impinging on adequacy'. Therefore, just 
equivalent cannot be the criterion in finding out whether the principles are relevant 
to compensation or whether compensation is illusory'. In Vajrazela Mudaliars case K 
the Court noticed continuous rise in land price but accepted an average price of 5 
years as a principle. An average price over 5 years in the teeth of a continued rise in 
price would not aim at just equivalent according to the petitioner’s contention 
there. Again potential value of land which was excluded in the Act in Vajrcvda 
Mudaliar's case 1 , was said there to pertain to the method of ascertaining compensation 
and its exclusion resulting in inadequacy' of compensation. I am, therefore, of 
opinion that if the amount fixed is not obviously' and shockingly illusory' or the prin- 
ciples are relevant to determination of compensation, namely, they are principles 
in relation to property acquired or are principles relevant to the time of acquisition 
of property' there is no infraction of Article 31 (2) and the owner cannot impeach 
it on the ground of ‘just equivalent’ of the property' acquired. 

Counsel on behalf of the petitioner contended that section 6 of the 1969 Act 
was an infraction of Article 31 (2) on those grounds. First, no time limit was men- 
tioned with regard to payment of compensation is section 6 (1) ; secondly', section 
6 (6) was an unreasonable restriction ; thirdly', the four disputed businesses are not 
subject-matter of acquisition for public purpose : fourthly, debentures cannot be 
subject-matter of acquisition; fifthly, currency notes, cash, coins cannot be subject- 
matter of acquisition. It was said that securities and cash which arc maintained 
under section 42 of the Reserve Bank Act,ig34 and section 24 of the 1949 Act can be 
taken but reserves and investments and shareholders’ accumulated past profits can- 
not be subject-matter of acquisition and finally undertaking is not property' and each 
asset is to be paid for. 

Section 6 (1) of the Act provides for payment of compensation if it can be fixed 
by agreement and if agreement cannot be reached there shall be reference to a 
tribunal. There is no question of time within which agreement is to be reached or 
determination is to be made by' a tribunal. 

Section 6 (6) relates to interim payment of “one half of the a mount of paid up 
share capital ” and any existing bank may apply' to the Central Government lor 
such payment before the expiry of 3 months or within such further time not exceeding 
3 months as the Central Government may by' notification specify'. If the bank v.a 
apply the Government will pay the money only if the bank agrees to pay 0 
shareholders. Section 6 (6) is a provision for t he benefit of the bank and the snare 
holders. There is no unreasonableness in it. 

I have already' held that the four disputed businesses come within the legitimate 
business of banks and therefore they are valid subject-matter of acquisition. ^ o 
acquisition or requisition of the undertaking of the banking company is comp*C‘ 
or comprehensive without all businesses which are incidental and conducive to 1 
entire business of the bank. 

The entire undertaking is the subject-matter of acquisition and compensator! 
is to be paid for the undertaking and not for each of the assets of the underta -JV 
There is no uniform established principle for valuing an undertaking as a 
concern but the usual principle is assets minus liabilities. If it be suggested > 
no compensation lias been provided for any particular asset that will be qusuom ^ 
adequacy of compensation because compensation has been provided for the enu 
undertaking. The compensation provided for the undertaking cannot be cn 
illusory because in the present case principles have been laid down. The occo. 
Schedule of the Act of 1969 deals with the principles of compensation for the un ^ • 
taking. The Second Schedule is in two parts. Part.I relates to assets and i ar * 


1. (1964) 2 S.CJ. 703- 
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relates to liabilities. The compensation to be paid shall be equal to the sum total 
of the value of assets calculated in accordance with the provisions of Part I less 
the sum total of liabilities computed and obligations of existing banks calculated in 
accordance with the provisions of Part II. In Part I assets are enumerated. 

Counsel for the petitioner contended that with regard to assets either there was 
no principle or the principle was irrelevant or the compensation was illusory or it 
was not just equivalent. As to securities, shares, debentures Part I (c) Explanation (iv) 
was criticised on the ground that there was no principle because period was not 
fixed and was left to be determined by some other authority. Explanations (fo) and 
(a) to Part I (c) will be operative only when market value of shares, debentures is not 
considered reasonable by reason of its having been affected by abnormal factors 
or when market value of shares debentures is not ascertainable. In the former case 
the basis of average market value over any reasonable period and in the latter case 
the dividend paid during 5 years and other relevant factors will be considered. In 
both cases principles have been laid down, namely, how valuation will be made 
taking into account various factors and these principles are relevant to determina- 
tion of compensation for the property. 

Part I (c) Explanation I was criticised by Counsel for the petitioner to be an 
instance of value being brought down from c just equivalent’. Part I (c) Explanation 
1 states that value shall be deemed to be market value of land or buildings, but 
where such market value exceeds the ascertained values determined in the manner 
specified in Explanation, 2 it shall be deemed to mean such ascertained value. This 
criticism suggests that compensation should be just equivalent meaning thereby 
that what is given is not just and, therefore, indirectly it is challenging the 
adequacy. In Vajraoeltt Mudaliars case 1 , there was a provision for compensation on 
the basis" of the market value on the date of the notification or on the basis of average 
market value during past 5 years whichever was less. That principle was not 
held to be bad. The owner of the property is not entitled to just equivalent. 
Explanation 1 lays down the principle. Market value is not the only principle. 
That is why the Constitution has left the laying down of the principles to the Legis- 
lature. Ascertained value is a relevant and sound principle based on capitalisation 
method which is accepted for valuation of land and properties. 

It was next said by Counsel for the petitioner that Explanation 2 (1) in 
Part I was an irrelevant principle because it was a concept borrowed from Income- 
tax Act for calculating income and. not capital value. It was said that 12 times the 
annual rent was not a relevant principle and was not an absolute rule and compensa- 
tion might be illusory. It was also said that Explanation 2 (1) would be irrelevant 
where 2 plots were side by side, one with building and the other vacant land 
because the latter would get more tlian the former and in the former standard rent 
was applied and the value of land was ignored and therefore it was an irrelevant 
principle. That will not be iliusoriness. Standard rent necessarily takes into 
account value ofland on which the building is situated because no rent can be 
thought of without a building situated on a plot ofland. Article 31 (2) docs not 
enjoin the payment of full or just equivalent or the payment of market value of land 
and buildings. There should be a relevant principle for determining compensa- 
tion for the property acquired. Capitalisation method is not available for land 
became land is not generally let out. If rental method be applied to land the value 
may belittle. In any event, it is a principle relevant to determination of compen 
satton. Furthermore there was no case in the petition that there was land with 
building side by side with vacant land. 

Another criticism with regard to Explanation 2 (1) (/) was that amount required 
for repairs which was to be deducted in finding out ascertained value should not be 
deducted against capital value. I am unable to accept the contention because this 
deduction on account of maintenance and repairs is essential in the capitalisation 
method. It was next said by Counsel for the petitioner that Explanation 2 (1) (ii) 

1. (1964) 2 S.CJ. 703. 



640 


fHE SUPREME COURT JOURNAL ' 


[1970 


which speaks of deduction of insurance premium would reduce the value. 
Insurance would also be an essential deduction in the capitab'sation method and it 
•could not be assumed that the bank would insure for a value higher than what seas 
necessary. Annual rent would also vary in different buildings. Amounts mentioned 
in Explanations 2 (r) (Hi) and (id) were said on beha'f of the petitioner not to be 
•deductible against capital value because annual charge or ground rent would be 
paid from income. These relate “to Municipal tax and ground rent which are also 
taken into consideration in capitalisation method. Payment of tax or ground rent 
may be out of income but these have to be provided for in ascertaining value of the 
buildmg under the capitalisation method. 

Explanation 2(1) (ci) which speaks of deduction of interest on borrowed capital 
with which any building was constructed was said to be included twice, namely, 
under Explanation 2 (x) (vi) and also under liabilities in Part II. Explanation 2 in 
Part I which relates to finding out ascertained value of building enacts that where 
building is wholly occupied 1 2 times the annual rent or the rent at which the building 
may be expected to let out less deductions mentioned therein would be the ascer- 
tained va T ue. These deductions are made to arrive at the value of the building under 
the capitalisation method to find out how much will be paid in the shape of interest 
-on mortgage or borrowed capital. Interest on mortgage or borrowed capital ''rill 
lip one of the deductions in ca'culating outgoing under capitalisation method. In Part 
II. the liabi'itics arc those existing at the commencement of the Act and contingent 
liabilities which tlw corresponding new bank may reasonably be expected to be 
required to meet out of its own resources on or after the commencement of the Act. 
Interest payable on mortgage or borrowed capital at or after the commencement of 
the Ac* will not be taken into account as outgoings deducted under capitalisa- 
tion method. 

Explanation 2 (2) w v> criticised by Counsel for the petitioner on the ground that 
plinth area related to the floor area and if a floor was not occupied the plinth area 
thereof was not taken into account. Explanation 2 (1) relates to determination of 
compensation by finding out ascertained valuein the case of building which is wholly 
■occupied. Explanation 2 (2) relates to the case of a building which is partially 
occupied. Explanation 2 (3) refers to land on which no building is erected or which 
is not appurtenant to any building. In the case of partia 1 occupation Explanation 
2 (2) sets out the principle of compensation of partia'ly occupied building. Again 
in Explanation 2 (3) the criticism on behalf of the petitioner that if there is a garage 
•or one storeyed structure the principle will not apply is explained on the ground that 
the expression ‘appurtenant 5 means land belonging to the premises. If there ;s a 
■small garage or a one storeyed building the land -will not be appurtenant to the garage 
or building. 

Counsel for the petitioner contended that Part 1 ( h ) which spoke of market or 
rea’isable va’ue of other assets did not include goodwill, benefit of contract, agencies 
claims in litigation, and, therefore, there was no compensation for these. Part 1 (A) 
is a residuary provisicn. Whatever appears in books would be included. 
Goodwill does not appear in the books. Goodwill may arise when an undertaking 
is 'sold as a going concern. The contention as to exclusion of goodwill goes to the 
■question of adequacy and will not vitiate the principle of valuation which lias been 
laid down. Reference may be made to Schedule VT of the Companies Act trine h 
refers to goodwill under Fixed Assets but the B3nk : ng Regulation Act, 1949 doc; 
not contain goodwill under property and assets. 

Goodwill in the words of Lord E'den in Crallwill v. Ly: 1 , means "the probability 
that the old customers will resort to the old place ”. The term ‘ goodwill' is genera.- 
lv used to denote the benefit arising from connection and reputation. Whether or 
not the goodwill has a saleable value the question of fact is to be determined in each 
■case. Upon sale of a business there may be restriction as to user of the name 0! the 
■business sold. That is another aspect of sale of goodwill of a business. The 14 


1 . (181 £5 I7 Ves. 335. 
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banks carried on business under licence by reason of section 22 of the Act of 1949. 
The concept of sale in such a situation is unreal. Furthermore, the possibility of 
nationalisation of undertakings like banks cannot be ruled out. Possibility of nation- 
alisation will affect the value of goodwill. In the case of compulsory acquisition it is 
of grave doubt whether goodwill passes to the acquiring authority. No facts have 
been pleaded in the petition to show as to what goodwill the bank has. Goodwill 
is not shown in assets. In the present case the names of the 14 banks and the corres- 
ponding new banks are not the same and it cannot therefore be said that any goodwill 
has been transferred. The 14 banks will be able to carry on business other than 
banking in their names. Again under the Act compensation is being paid for the 
assets and secret reserves which arc provided for by depreciating the value of 
assets will also be taken into account. Any challenge as to compensation for goodwill 
falls within the area of adequacy. 


As to Part II of the Schedule Counsel for the petitioner said that liabilities not 
appearing in the books would be deducted but in the case of assets only those appear- 
ing in the books will be taken into account. Nothing has been shown in the petition 
that there are assets apart from those appearing in the books. It would not be 
appropriate to speak of liabilities like current income-tax liability, gratuity, bonus 
claims as liabilities appearing in the books. 

It was said on behalf of the petitioner that interest from the date of acquisition 
was not provided for. That would again appertain to the adequacy of compensa- 
tion. Furthermore, interest has been provided for under section 6 (3) (a), ( b ) of 
the ig6g Act. It was also said that if there was a large scale sale of promissory notes 
or stock certificates the .value would depreciate. Possibility of depreciation does 
not vitiate the principle or constitutionality of a measure. 

The principles which have been set out in the 1 969 Act arc relevant to the deter- 
mination of compensation. When it is said that principles will have to be relevant 
to the compensation, the relevancy wall not be as to adequacy of compensation but 
to the property acquired and the time of acquisition. It may be that adoption of one 
principle may confer lesser sum of money than another but that will not be a ground 
for saying that the principle is not relevant. The criticism on behalf of the peti- 
tioner that compensation was illusory is utterly unmeritorious. : 

The Attorney-General contended that even if Article 19 (1) (f) or 19 (1) (g) 
applied, the 1969 Act would be upheld as a reasonable restriction in the interest 
of the general public. It is said that social control scheme is a constitutional way 
of fulfilling the Directive Principles of State Policy. The 14 banks paid a total of 
4.35 crores of rupees as dividend in 1968. This amount is said in the affidavit of the 
respondent not to be of great significance and that the bank should expand and attract 
more deposits. The comparative position of India along with other countries is 
focussed in the study group Report referred to in the affidavit in opposition. Commer- 
cial bank deposits and credit as proportion of national income form hardly 14 per 
cent, and lopcrccnt. respectively in India as against 84 per cent, and 19 per cent, in 
Japan, 56 per cent, and 36 percent, in U.S. A. 49 per cent, and 29 per cent, in Canada 
whereas the average population served in India by banks is as high as 73,000 as against 
4000 in U.S.A. and Canada and 15,000 in Japan. Then it is said that more than 
4/5th of the credit goes to industry and commerce,, retail has about 2 per cent and 
agriculture less than 1 per cent. Small borrowers it is said have no facilities. It is 
said that institutional credit is virtually non-existent in relation to small borrowers. 
The suggestion is that there is flow of resources from smaller to larger population and 
from rural to urban centres. There arc many places which have no banks. In 
different States there is uneven spread of banking offices. There is greater 
expansion in urban banking. 5 major cities arc said to have 46 per cent, deposit 
but 65 per cent, credit. Banks arc more developed in States which arc economically 
.and socially advanced but even in'stich developed States banks are sparsclv located. 

SCJ — SI 
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India is a predominantly agricultural country and one-half of national income 
viz-, 53 - 2 P cr cent, is from agriculture. Out of 5, 64,000 villages only 5000 are served 
by banks. Not even 1 per cent, have bank facilities. Credit requirements for 
agriculture are of great importance. Agriculturists have. 34 per cent, credit from 
Co-operatives, 5 per cent, from banks and the rest from money lenders. The require- 
ments are said to be Rs. 2,000 crores for agriculturists. The small-scale industries- 
are said to employ one-third of the total industrial population and 40 per cent of 
the industrial workers are in small scale industries. Banks will have to meet their 
needs. Small artisans and retail trade have all need for credit. It is said that barely 
1.8 per cent, of the total bank advances goes to small-scale industries. It is said in the 
affidavit that the policy of the Government is to take up direct management of credit 
resources for massive expansion of branches, vigorous principles for mobilisation of 
deposits and wide range programme to fill the credit gaps of agriculture, small-scale 
industries, small artisans, retail trade and consumer credit. This policy can be 
achieved only by direct management by State and not merely by social control. 
Almost all the banks are in favour of large-scale industry. This direct control and 
expansion of bank credit is intended to make available deposit resources and 
expand the same to serve the country in the light of Directive Principles. These are 
the various reasons which are rightly said by the Attorney General to be reasonable 
restrictions in the interest of the general public. I wish to make it clear that in 
my opinion Articles 19 (1) (f) and (g) do not at all enter the domain of Article 31 (2) 
because a legislation for acquisition and requisition of property for public purpose 
is not required to be tested again on the touchstone of reasonableness of restriction. 
Such reasonable restriction is inherent and implicit in public purpose. That is why 
public purpose is dealt with separately in Article 31 (2). 


The validity of the Ordinance of 1969 was challenged by contending tliat the 
satisfaction of the President under Article 123 was open to challenge in a Court oflaw 
Itwassaid that the satisfaction of the President was objective and not subjective. The 
power of the President under Article 1 23 of the Constitution to promulgate Ordinances 
is whenboth the Houses of Parliament are not in session and thispower is co-extcnsive 
with that of the Legislature and the President exercises this power when he is satisfied 
that circumstances exist which render it necessary for him to take immediate action. 
The power of promulgating Ordinance is of. historical antiquity and it has under- 
gone change from time to time. In the East India Company Act, 1773 under sec- 
tion 36 the Governor-General could promulgate Ordinance. The Indian Councils 
Act, 1861 by section 23 thereof provided that the Governor-General in case of 
emergency may promulgate an Ordinance for the peace and good Government of 
the territories. The Government of India Act, 1915 provided in section 72 that the 
Governor-General could promulgate Ordinances for the peace and good Government. 
The Government of India Act, 1935 by sections 42, 43 and 45 conferred power on the 
Governor-General to promulgate Ordinances and sections 88 and 89 conferred a 
similar power on the Governor. Article 123 of the Constitution is really based 
on section 42 of the Government of India Act, 1935 and Article 213 which rcltcs to 
the power of the Governor in the States is based on section 88 of the Government of 
India Act, 1935. 

' It has been held in several decisions like Bhagal Singh's case 1 and Sibnath 
Bancriee's case- that the Govcrnor-Gcncal is the sole Judge as to whether an emer- 
gency exists or not. The Federal Court in Lakhi J\ r arain Singh’s case 5 , took a similar 
view that the Governor-General was the sole Judge of the State of emergency for 
promulgating Ordinances. 

The sole question is whether the power of the President in Article 123 is open 
to iudicial scrutiny. It was said by Counsel for the petitioner that the Court would go 
into the question as to whether the President was satisfied that circumstances existed 
which rendered it necessary for the President to promulgate an Ordinance. Licersidge's 
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case 1 teas relied upon by Counsel forthe petitioner. That case interpreted the words 
er reasonable cause to believe”. It is obvious that when the words used are ‘ ‘reason- 
able cause to believe ” it is to be found out whether the cause itself has reason, 
to support it and the Court goes into the question of ascertaining reasons. In 
Licersidgds case 1 it seas said that the words “ has reasons to believe ” meant an 
objective belief whereas the words “ if it appears ” or “ if satisfied ” would be a sub- 
jective satisfaction. 

The words “ if it appears ” came up for consideration in two English cases of 
Ayr Collieries-, and the Carltona s , and the decision was that it was not within the 
province of the Court to enquire into the reasonableness of the policy. 

The interpretation of Article 123 is to be made first on the language of the Article 
and secondly the context in which that power is reposed in the President. When 
power is conferred on the President to promulgate Ordinances the satisfaction of the 
President is subjective for these reasons. The power in Article 123 is vested in the 
President who is the executive head and the circumstances contemplated in 
Article 123 are a guide to the President for exercise of such power. Parliament is not 
in session throughout the year and during the gaps between sessions the legislative 
power of promulgating Ordinance is reposed in the President in cases of urgency and 
emergency. The President is the sole Judge whether he will make the Ordinance. 
The President under Article 74 (1) of the Constitution acts on the advice of Ministers. 
Under Article 74 (2) the advice of the Ministers is not to be enquired into by any 
Court. The Ministers under Article 75 (3) are responsible to Parliament. Under 
Article 123 the Ordinances are limited in life and the Ordinance must be laid before 
Parliament and the life of the Ordinance may be further shortened. The President 
under Article 361 (1) is not answerable to any Court for acts done in the performance 
of his duties. The Ministers are under oath of secrecy under Article 75 (4) . Under 
Article 75 (3) the Ministers are collectively responsible to the House of the People. 
Under Article 78 it shall be the duty of the Prime Minister to furnish information to 
the President. The power under Article 123 relates to policy and to an emergency 
when immediate action is considered necessary and if any objective test is applied 
the satisfaction of the President contemplated in Article 123 will be shorn of the 
power of the President himself and as the President will be acting on the advice of 
Alinistcrs it may lead to disclosure of facts which under Article 75 (4) arc not to be 
disclosed. For these reasons it must be held that the satisfaction of the President 
is subjective. 

Counsel for the petitioner relied on the decisions ofthis Court in the cases of Barium 
Chemicals , 1 and Rohtas Industries 5 . In both the cases the words used in the Companies 
Act. 1956 section 237 ( 4 ) which came up for consideration before this Court arc to the 
effect that the Central Government may, if in the opinion ofthe Central Government 
there arc circumstances suggesting, that the business of the company is not properly 
conducted, appoint competent persons to investigate the affairs of the company. The 
opinion which is to be formed by the Central Government under the Companies 
Act in that section is in relation to various facts and circumstances about the business 
of a company and that is why this Court came to the conclusion that the existence 
of circumstances but not the opinion was open to judicial scrutiny. This was the 
view of this Court in the cases of Barium Chemicals 1 and Rohtas Industries Ltd 3 . 

The decisions in Barium Chemicals 1 , and Rohtas Industries Ltd 3 ., turned on the 
interpretation of section 237 of the Companies Act and executive acts thereunder. 
The language used in tliat section is ‘ in the opinion of.’ The Judicial Committee 
in the Hubli Electricity case ®, interpreted the words “ the Provincial Government 
may, if in its opinion the public interest so requires, revoke a licence in any ofthe 
following cases ” to mean that the relevant matter was the opinion and "not the 
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ground on which the opinion was based. This Court in the Barium Chemicals cast*, 
however found that there were no materials upon which the authority could form 
the requisite opinion. That is the ratio of the decision in Barium Chemicals case 1 . 

In order to entitle the Central Government to take action under section 237 
of the Companies Act 3 ^ 1956 there is to be the requisite opinion of the Central 
Government and the circumstances should exist to suggest that the company 3 ? 
business was being conducted as laid down in sub-clause (i) or that the persons 
mentioned in sub-clause (2) were guilty of fraud, misfeasance or misconduct. The 
opinion of the Central Government -was subjective but it -was said that the condition 
precedent to the formation of such opinion was that there should be circ umstan ces 
in existence and the recitals of the existence of those circumstances did not pre- 
clude the Court from going behind those recitals and determining whether in 
fact the circumstances existed and whether the Central Government in mating 
the order had taken into consideration any extraneous consideration. 

In the case of Rohtas Industries 2 , reference was made to English, Canadian 
and New Zealand decisions. The Canadian decision related to power of the Liquor 
Commission to cancel the liquor licence and it was held to be an exercise of discre- 
tion. The New Zealand decision related to the power of the Governor-General 
under the Education Act to make Regulations as “he thinks necessary’ to secure 
the due administration.” It was held that the opinion of the Governor General, 
as to the necessity for such regulation was not reasonably tenable. These decisions 
•do not deal -with questions as to whether the satisfaction is subjective or objective. 
Of the two English decisions one related to the power of the Commissioner to mate 
regulations providing for any matter for which provisions appear to them to be 
necessary for the purpose of giving effect to the provisions of the Act. The nature 
of legislation was taxation of subjects. It was held that the authority was not the 
sole judge of what its powers were, nor of the way in which that power was exercised. 
The words “ reasonable cause to believe,” “ reasonable grounds to believe ” 
occurring in the case of Liversidge 3 , -were relied on to illustrate the power of the 
Court to find out as to whether the regulations was infra vires in the English case . 

The decision of the House of Lords in Pad field v. Minister of Agriculture, Fisheries 
and Food*, on which Counsel for the petitioner relied turned on interpretation of 
section 19 (3) of the Agricultural Marketing Act which contemplated a committee 
of investigation, if the Minister so directed, to consider and report to the Minister 
on any report made by the consumer committee and any complaint made to the 
Minister as to the operation of any scheme which in the opinion of the Minister 
could not be considered by a consumers’ committee under one of the sub-sections in 
that section. The House of Lords held that the Minister had full or unfettered 
■discretion but he was bound to exercise it lawfully that is to say not to misdirect 
himself in law, nor to take. into account irrelevant matters nor to omit relevant 
matters from consideration. That was an instance of a writ of mandamus directing 
exercising of discretion to act on the ground that it was a power coupled with duty. 

The only way in which the exercise of power by the President can be 
challenged is by establishing bad faith or mala fide and corrupt motive. Bad 
faith will destroy any action. Such bad faith will be a matter to be established 
by a party propounding bad faith.- He should affirm the state of facts. He is 
not only to allege the same but also to prove it. In the present case there is no 
allegation of mala fide 

It was said on behalf of the petitioner that the fact that Parliament -would be 
in session on 21st July, 1969 and that the Ordinance was promulgated on Saturday, 
rgth July, 1969 was indicative of the fact that the Ordinance was not promulgated 
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legitimately but in a hasty manner and the President should have -waited. If the 
President has power when the House is not in session he can exercise that power 
when he is satisfied that there is an emergency to take immediate action. That 
emergency may take place even a short time before Parliament goes into session. 
It will depend upon the circumstances which were before the President. The fact 
tliat the Ordinance was passed shortly before the Parliament session began does not 
show any mala fide. It was said that circumstances were not set out in the affidavit 
and therefore the Court was deprived of examining the same. The Attorney-General 
rightly contended that it was not for the Union to furnish facts and information 
which were before President because first such information might be a State secret, 
secondly, it -was for the party who alleged non-existence of circumstances to prove 
the same and thirdly the respondent was not called upon to meet any case of mala 
fide. 

It was said that no reason -was shown as to what mischief could have happened 
if the Ordinance would not have been promulgated on the date in question but no 
reason was required to be shown. The statement of objects and reasons shows 
that there was considerable speculation in the country regarding Government’s 
intention with regard to £ nationalisation ’ of banks during few days immediately 
before the Ordinance. In the case of Barium Chemicals J , it was said by this Court 
that if circumstances lead to tentative conclusion, that the Court would not have 
drawn a similar inference would be irrelevant. The reason is obvious that in matters 
of policy just 'as Parliament is the master of its province similarly the President is 
supreme and sole judge of his satisfaction on such policy matters on the advice of 
the Government. 

The locus standi of the petitioners was challenged by the Attorney-General. 
The petitions were heard on merits. I have dealt with all the arguments advanced. 
It is, therefore, not at all necessary to deal with this objection. 

For the reasons mentioned above, the petitions fail and are dismissed. There 
will be no order as to costs. 

Order — In accordance with the opinion of the majority Petitions Nos. 300 
and 298 are allowed, and it is declared that the Banking Companies (Acquisition 
and Transfer of Undertakings) Act XXII of 1969 is invalid and the action taken or 
deemed to be taken in exercise of the p 01 vers uuder the Act is declared 
unauthorised. Petition No. 222 is dismissed. There will be no order as to costs 
in these three petitions. 

V.K. Petition No. 222 dismissed ; Petitions 

Nos. 300 and 298 allowed 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — S. M. Sikri and R. S. Bachawat, JJ. 

Surja . . Appellant * 

o. 

Hardcva and others . . Respondents. 

Punjab Security of Land Tenures Act, 1953 {Punjab Act X of 1953), sections 18 (1), 18 (2) 
and 24 and section 84 of the Tenancy Act (XVI of 1887) ( Punjab ) — Scope — Tenant 
enabled to purchase from the landowner the land held by him , but not included in the 
reserved area or selected area of the owner — Assistant Collector authorised to determine the 
value of the land, but he should decide first whether the land was included in the reserved 
or selected area — Financial Commissioner, if could go into the question whether the Assist- 
ant Collector had rightly assumed jurisdiction. 

Under section 18 of the Punjab Security of Land Tenures Act, 1953 (Punjab 
Act X of 1053). a tenant is only entitled to purchase land which is not incl uded 
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in the reserved or selected area of the landowner. Under section 18 (2) the 
Assistant Collector is only authorised to determine the value of the land after 
making such enquiries as he thinks fit. He is not expressly authorised to go into 
the question whether the land sought to be purchased is included in the reserved 
or selected area of the landowner or not. But. obviously it must be the intention 
that he should go into these questions before embarking on determining the price. 
But by wrongly deciding that question he cannot finally confer on himself juris- 
diction to deal with the matter. In the exercise of the powers under section 24 
n j • r ? a< ^ w tfh section 84 of the Tenancy Act, the Financial Commissioner 

had jurisdiction to go into the question whether the Assistant Collector or Collector 
had rightly assumed jurisdiction. The Financial Commissioner did not appre- 
ciate the content of his powers of revision under section 24 read with section 84 of 
Tenancy Act. It was obvious from the report of the Commissioner that if 
the finding arrived at by the Commissioner was accepted the Assistant Collector 
and the Collector had no jurisdiction. Therefore, the Financial Commissioner 
should have gone into the question whether the Commissioner’s report was 
acceptable or not on merits. Because the Financial Commissioner had not 
gone into the jurisdictional fact whether the land sought -to be purchased by 
Surja was part of the reserved or related area, his order dismissing the revision 
has to be set aside. 


Appeal by Special Leave from the Order dated the 25th May, 1965 of the 
Punjab High Court in Letters Patent Appeal No. 146 of 1965. 

S. V. Gapte, Senior Advocate, ( Sennit Lai, Advocate, with him), for Appel- 
lant. 

A. K. Sen, Senior Advocate, {S. C. Mohatla and A. D. Ma’.hnr, Adovcates, with 
him), for Respondent No. 1. 

V. C. Mahajan and R. JV. Sachlhey, Advocates, for Respondents Nos. 2, 3 and 4. 

The Judgment of the Court was. delivered by 

Sipri J. — This appeal by Special Leave is directed against the judgment and 
order of the High Court of Punjab in Letters Patent Appeal No. 146 of 1965 
whereby the High Court dismissed in limine the Letters Patent Appeal filed by the 
appellant Surja against the judgment of the learned Single Judge allowing the 
writ petition filed by the respondent, Hardeva. 

The relevant facts for determining the points raised before us are as follows : 
Hardeva, respondent before us, is a big landlord of village Panniwala Mota in 
Sirsa Tahsil of Hissar District. Suija, the appellant, was an old tenant of Hardeva 
and had been cultivating the land in dispute since about 1949. Section 18 of 
the Punjab Security of Land Tenures Act, 1953 (Punjab Act X of 1953) — herein- 
after referred to as the Act — entitles a tenant of a land-owner other than a small 
land-owner to purchase from the land-owner the land held by hint, but not included 
in the reserved area of the land-owner if he satisfies the conditions laid down in 
that section. Section 18 (1) and (2) may be set out. 

“ 18 (1) Notwithstanding anything to the contrary contained in any law, 
usage or contract, a tenant of a land-owner other than a small land-owner — 

(jj who has been in continuous occupation of the land comprised in his 
tenancy for a minimum period of six years, or 

(it) who lias been restored to his tenancy under the provisions of this Act and 
whose periods of continuous occupation of the land comprised in his tenancy 
immediately before ejectment and immediately after restoration of his tenancy 
together amounts to six years or more, or 

(iii) who was ejected from his tenancy after the 14th day of August, 1047, 
and before the commencement of this Act, and who was in continuous occupation 
of the land comprised in his tenancy for a period of six years or more immedi- 
ately before his ejectment. 
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shall be entitled to purchase from the land-owner the land so held by him but not 
included in the reserved area of the land-owner, in the case of a tenant falling 
within clause (£) or clause (it) at any time, and in the case of a tenant falling within 
clause (iti) within a period of one year from the date of commencement of this 
Act: 

Provided that no tenant referred to in this sub-section shall be entitled to exer- 
cise any such right in respect of the land or any portion thereof if he had sublet 
the land or the portion, as the case may be, to any other person during any period 
of his continuous occupation, unless during that period the tenant was suffering 
from a legal disability or physical infirmity, or, if a woman, was a widow or was 
unmarried: 

Provided further that if the land intended to be purchased is held by another 
tenant who is entitled to pre-empt the sale under the next preceding section, and 
who is not accepted by the purchasing tenant, the tenant in actual occupation 
shall have the right to pre-empt the sale. 

(a) A tenant desirous of purchasing land under sub-section (i) shall make an 
application in writing to an Assistant Collector of the First Grade having juris- 
diction over the land concerned, and the Assistant Collector, after giving notice 
to the land-owner and to all other persons interested in the land and after making 
■such inquiry'as he thinks fit, shall determine the value of the land which shall be 
the average of the prices obtaining for similar land in the locality during io years 
immediately preceding the date on which the application is made.” 

Suija accordingly applied on 5th August, 1957, to the Collector, Hissar District, 
stating that he intended to purchase the land in dispute and that the land is outside 
the reserved area of the land-owner. He further alleged that he had been in 
possession of the land for the last eight years. Hardeva in his written statement 
inter alia, stated that Suija was in possession of the land only for three or four years. 
He alleged that Suija had already 150 bighas of cultivable land. He further stated 
that the land is reserved and for that reason Surja was not entitled to purchase it. 
In his evidence before the Assistant Collector given on 25th March, 1958, Hardeva 
deposed : 

cc The land is reserved. I do not know whether the land in dispute is reserved 
or not.” 

By his order dated 31st March, 1959, the Assistant Collector, Sirsa, held that Suija 
was entitled to purchase the land in dispute, and, accordingly, fixed the price. 
Regarding reservation he observed: 

lc It is admitted by the respondent that they are big land-owners and got this 
land reserved, but later on during his very cross examination, he denied any 
knowledge about the reservation. The respondent produced no evidence with 
regard to having this land got reserved though they are big land-owners.” 

Hardeva thereupon filed an appeal before the Collector, and one of the grounds 
taken was that the Assistant Collector erred in holding that the land in dispute was 
not reserved land. The Collector, by his order dated 20th July, i960, dismissed 
the appeal, It was common ground before him that Hardeva was a big land-owner 
and that Suija had been in continuous possession of the land in dispute for more than 
six years, and the only point he determined was whether with the addition of the 
-28 bighas, and 12 biswas of land which Surja had been permitted to purchase his 
total area would exceed the permissible area or not. On this point hcJicld in favour 
of Su ija and accordingly dismissed the appeal. 

Hardeva then filed a revision before the Commissioner. In the grounds of 
revision dated 27th October, i960, various grounds were taken but there was no 
ground regarding reservation of land or selection of land under section 5-B of the 
Act. On 1st February, 1961, Hardeva filed an application in the Court of the 
Commissioner. In this application he stated that the entire land in dispute was 
included in the permissible area selected by him under section 5-B of the Act by 



648 


THE SUPREME COURT JOURNAL 


[19 70 


submitting form E . He further stated that the Financial Commissioner had 
in Lamm Singh v.Angrez Singh 1 , held that selection under section 5 -B (i) had the 
same force as reservation under section 5 of the Act, and this disentitled Surja from 
purchasing the land m dispute. He prayed that he may be allowed to raise the 
plea of selection under section 5-B (1). He stated that this plea involved a question 
ol jurisdiction and in the interest of justice he may be permitted to raise this plea 
as an additional ground of revision. 

The Commissioner allowed the ground to betaken but as Surja’s Counsel suspec- 
ted the bona fide of the selection, the Commissioner sent for the original file and 
he satisfied himself, after examining the original form " g ” and the affidavit 
in relation to form “ g ”, that Hardeva had duly submitted the selection document 
to the Collector within time on 19th June, 1958. It appears that the Financial 
Commissioner had held in Dhanpat Rai v. State of Punjab 2 , that the period of six 
months allowed by section 5-B for making selection would start from 22nd March, 

1 95 ^> date when the Punjab Government Notification prescribing the form 
was issued. The Commissioner felt that the selected land could not be purchased 
under section 18 by the tenant. He accordingly submitted the case to the Financial 
Commissioner with the recommendation that the revision petition be accepted and 
that the orders of the Assistant Collector and the Collector be set aside. 

The Financial Commissioner dismissed the revision. He held that as Hardeva 
had not put forward the plea of selection before the Assistant. Collector or the Collec- 
tor he could not be allowed to do so at that stage. He observed: 

“ In other words the consideration that reservation of area under section 5 and 
selection of area under section 5-B are identical in their effect has no relevance in 
the present cases for the reasons that it was never claimed (except in revision) 
that the area had been selected under section 5-B. If such a claim had been made 
and substantiated, theposition would have been different, but since this was not 
done, the decision against the petitioner cannot be challenged. It is also clear 
that there is no question in these cases of the authorities concerned having acted 
without jurisdiction or having exercised it with illegality or material irregularity 
which alone could justify interference in revision.” 

Hardeva then filed. a petition Under .Articles 226 and 227 of the Constitution. 
The High Court held that the Financial Commissioner should have accepted the 
recommendation made by the Commissioner and accordingly allowed the petition 
and declared that Surja was not entitled to purchase the land in dispute selected 
by the land-owner under the provisions of section 5-B of the Act. The learned 
Single Judge was of the view that the disputed question relates to jurisdiction and 
went to the root of the whole matter. 

It appears that there was some dispute before the learned Single Judge about 
the date of the selection, because the learned Judge observed: 

" There is a slight dispute on the question whether the intimation of selection 
was given on 19th or 20th of June, 1958.” 

He, however, preferred to accept the finding of the learned Commissioner on the 
point and gave the land-owner the benefit of it. He further observed that the 
question could not have been raised before the Assistant Collector and the Collector 
because fc the prevailing view up till i960 appears to have been that the selected 
area had not been equated with the reserved area ” and it was because of this that 
Hardeva had not placed it before the Assistant Collector and the Collector although 
he had placed the point that the area was part of the reserved area. 

It seems to us that the High Court was right in holding that the quest ion whether 
the land sought to be purchased by Surja was part of the reserved or selected area 
was a jurisdictional fact. Under section 18 of the Act a tenant is only entitled to 
purchase land which is not included in the reserved or selected area of the land- 
owner. Under section 18 (2) the Assistant Collector is only authorised to detcr- 


• 1. (1960) 39 Lah.L.T. 57. 
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mine the value of the land after making such enquiries as he thinks fit. He is not 
authorised exoresslv to go into the question whether the land sought to be purchased 
is included inthe reserved or selected area of the land-owner or not. But, obv-ously 
it must be the intention that he should go into these questions before embarking on 
determining the price. But by wrongly deciding that question he cannot finally 
confer on hims elf jurisdiction to deal with the matter. In exercise of thepowers- 
under section 24 of the Act. read with section 84 of the Tenancy Act, the Financial 
Commissioner had jurisdiction to go into the question whether the Assistant Collec-- 
tor or the Collector had rightly assumed jurisdiction. 

It was ursed before us that the orders of the Assistant Collector and the Collec- 
tor were final" and could not be assailed on the ground that they had wyongly 
ngs rrm ed j~r t — t - c-t-oh Reliance was placed on authorities like Rai Brijz Raj Krishna v._ 

S . a. Skew 1 , where this Court referred to Qzeer. v. Covamsstoizers for Special Purposes 
cf IrxvrMcxr, and Colo aid Besik of Aasirdia v. Pl'T HcrP. That was a case of a suit 
whereby the order of the Commissioner under the Bihar Buildings (Lease, Rent 
and Eviction) Control Act. 1947 (section 11) was sought to be declared illegal, 
ultra vires and without jurisdiction, but we are concerned with the revisional power 
of the Financial Commissioner which is the same as that of the High Court. As obser- 
ved by Kapur, J., speaking for the Court, in Ghanbe Jagdisk Prasad v. Chaturcedi 4 
these have no application to the exercise of revisional power. He observed : 
c: The app ellant also relied on Rai Brij Rai Krishna v. S.K. Shaw end Brothers \ 
where this Court quoted with approval the observations of Lord Esher in 
Qcier. v. Commissioner for Specie! Purposes of the Income-tax 2 and Colonial Bank of 
Ascrtrdia v. WillcrP, where Sir James Colville said : — 

cr Accordingly the authorities establish that an adjudication by a Judge 

having jurisdiction over the subject-matter is, if no defect appears on the face 
of it, to be tr4- fn as conclusive of the facts stated therein and that the Court 
of Queen’s Bench will not on certiorari quash such an adjudication on the ground 
that any such fact, however, essential, has been erroneously found.” 

But these observations can have no application to the judgment of the Additional 
GvriL Judge whose jurisdiction in the present case is to be determined by the provi- 
sions of section 5 (4) of the Act. And the power of the High Court to correct 
questions of jurisdiction is to be found within the four comers of section 115. IF 
there is an error which falls within this section the High Court will have the 
power to interfere, not otherwise. 

The only question to be decided in the instant case is as to whether the High 
Court had correctly interfered under section 115 of the Code of Civil Procedure 
with the order of the Civil Judge. As we have held above, at the instance of the- 
iandlord the suit was only maintainable if it was based on the Inadequacy of the 
reasonable annual rent and for that purpose the necessary jurisdictional fact to- 
be found was the date of the construction of the accommodation and if the Court 
wrongly decided that fact and thereby conferred jurisdiction upon itself which it 
did not possess, it exercised jurisdiction not vested in it and the matter fell wi thin 
the rule laid down by the Privy Council in Joy Chcr.dlcl Bain v. Kcrr.dkcsha 
Chan.d~.nry 5 . The High Court had the power to interfere and once it had the 
power it could determine whether the question of the date of construction was 
rightly or wrongly decided. The High Court heldthatthe Civil Judge had wrongly 
dynd-yi that the construction was of a date after 30th June, ioa.6. and therefore 
fed within section 3 (A- S.miiariy, in Jcgcnnath Rarr.cchcr.dra Dctar v. Daitaraya 
Bdiccr.i Hingrdre 5 . this Court observed : 


Therefore if it can be shown that the subordinate Court without anv evidence 
whs .soever he.d that the transaction in question was not a sale but a mortgage and- 


!. (195r)S.CJ.25S :(I95r> S.C.R.I45. 

— 21 Q.B.D. 313. 

3. L.R. 5 P.C. C!7. 

4. (1 959} S.C J.S95: (1959. 1 An.W.R. (S.C.1 


171 :(1959) 1 M.L J. (S.C.) 171 :(1959) I S.C.R.. 
(Sapp.) 733. 7S6. 

5. (19491L.R. 76 LA. 131: (1949) 2 MLJ.6. 
6- C-A.Ko.5S5 of 1954 — Judgment delivered- 
on 9th September, 1966. 
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xhat The relationship between the parties was that of a debtor and a creditor sr-d 
on that footing proceeded to exercise its power tinder section 3 and 10-A of the 
Bekhan Agriculturists Relief Act the High Court would be entitled to interfere 
with such a decision under both the parts of section 1 15 . It would then be possible 
tossy that the subordinate Court had clutched at jurisdiction which it had not 
under the said section and it would also be possible to sav that that Court had 
exercised its jurisdiction illegally or with material irregularity.- 1 

It seems to us that the Financial Commissioner did not appreciate the content 
•of his powers of revision under section 24, read with section Si of the Tenancy Act. 
It was obvious from the report of the Commissioner that if the fion-V.g arrived at by 
the Commissioner was accepted the Assistant Collector and the Collector had 
no jurisdiction in the matter. 

In our opinion the Financial Commissioner should have gone into the question 
whether the Commissioner's report was acceptable or not on merits. 

It is urged by the learned Counsel for Surja that the High Court did cot 
decide the question whether the selection had been properly made within time, but 
it merely accepted the report of the Commissioner. He, therefore, still dispute 
the foot that the selection was made within time. He also says that it is not a 
genuine and valid selection. These points should be gone into by the Financial 
Commissioner. Under these circumstances we allow the appeal, set aside the 
orders passed by the High Court and the Financial Commissioner and remit the 
-case to the Financial Commissioner to dispose of the revision filed before him m 
accordance with law. 


There will be no order as to costs in this appeal. 

V.M.K. 

THE SUPREME COURT OF INDIA. 


Atptc! ci'curd. 


(Civil Appellate Jurisdiction.) 

Prbsuxt : — S. M. SzHxt Atm K. S. Hegdx, JJ. 

M/s. Tarapore &. Go., Madras -• AppfHcr.l* 

M/s. V/O Tractoro export, Moscow and another - • R'spc-.drr.ls. 

and 

M/s. V/O Tractoro export, Moscow •* AppfUcr.: 

v. 

M/s. Tarapore & Co. Madras and another - • Rtsfcr.inzls. 



The C£ Indian Firm ” entered into a contract with the st Russian Firm for 
the supply of construction machinery. In pursuance of that connect, tnelndian 
Firm opened a co nfirm ed irrevocable and divisible letter ot credit with the Bank 
-of India, Limited for the entire value of the equipment. __ In the strength of xc 
aforementioned contract, the Russian Firm supplied all the machiertery it under- 
took to supply. They were duly taken possession of by the Indian Firm ar.c 
put to work. The Indian Firm complained to the Russian Firm that tne perform- 
ance of the ma chinery supplied by it was not as efficient as represented at the time 
of entering into tbe contract and consequently it had incurred and continues to 
incur considerable loss. In pursuance of the agreement between the pan its, -he 


* CAs. Nos- 2251 and 2252 of 195-5 and 
(C-As. Nos. 2505 and 2506 cf 1955). 


2ft£ Ncvcr-.brr- 196?- 
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suit filed by the Indian Firm was withdrawn. In view of the “ Gold Clause” the 
price fixed for the machinery supplied stood revised and consequently the Indian 
Firm had to pay to the Russian Firman additional sum of about rupees twenty-six 
lacs. The Russian Firm appears to have drawn drafts on the Indian Firm for the 
excess amount payable under the gold clause. The settlement as contemplated 
by the Delhi agreement not having been reached, the Indian Firm filed the suit 
praying that the Bank of India as well as the Russian Firm should be restrained 
from taking any further steps in pursuance of the letter of credit opened by the 
' Indian Firm in favour of the Russian Firm. Therein temporary injunctions were 
asked for in the very terms in which the permanent injunctions were prayed for. 
At a subsequent stage a further injunction restraining the Russian Firm from enfor- 
•cing its right under the gold clause was also prayed for. The Russian Firm opposed 
those applications, but the trial Judge granted the temporary injunctions asked for. 

Are the temporary injunctions issued by the trial judge sustainable ? 

Held, that ordinarily (this) Court does not interfere with interim orders. But 
lierein legal principles of great importance affecting international trade are 
involved. An irrevocable letter of credit has a definite implication. It is a 
mechanism of great importance in international trade. Any interference with 
that mechanism is bound to have serious repercussions on the international trade 
•of this country. Except under very exceptional circumstances, the Court should 
not interfere with that mechanism. Not only that. The letter of cerdit is inde- 
pendent of and unqualified by the contract of sale or underlying transaction. The 
autonomy of an irrevocable letter of credit is entitled to protection. As a rule 
Courts refrain from interfering with that autonomy. In the result, the temporary 
injunctions granted by the trial judge are set aside. 

Appeals by Special Leave from the Judgment and Order dated the gth October, 
T968 of the Madras High Court in O.S.A. Nos. 26 and 27 of 1968 and Appeals by 
^Special Leave from the Judgment and Order dated 12th April, 1968 of the Madras 
.High Court in Applications Nos. 1760 and 2455 of 1967 in C.S. No. 118 of 1967. 

M. C. Setalvad, Senior Advocate, (V. P. Raman and D.N. Mishra, Advocates, 
-and J". B. Dadachanji, Advocate of M/s. J. B. Dadachanji and Go., with him), for 
Appellant (In C. As. Nos. 2251 and 2252 of 1968) and Respondent No. 1 (In 
C. As. Nos. 2305 and 2306 of 1968). 

S. Mohan Kumaramangalam, Senior Advocate {M. K. Ramamurthi, Mrs. Shyamala 
'Pappu and Vineet Kumar, Advocates, with him), for Responent No. 1 (In C. As. Nos. 
•2251 and 2252 of 1968) and the Appellant (In C. As. Nos. 2530 and 2306 of 1968). 

Rameshwar Nath and Mahinder Narain, Advocates of M/s. Rajinder Narain & Go., 
■for Respondent No. 2 (In all the Appeals). 

The Judgment of the Court was delivered by 

Hegde, J . — These are connected appeals. They arise from Civil Suit No. 118 
•of 1967 on the original side of the High Court of Judicature at Madras. Herein the 
•essential facts arc few and simple though the question of law that arises for decision 
is of considerable importance. 

The Suit has been brought by M/s. Taraporc & Co., Madras (hereinafter 
referred to as the “ Indian Firm”). That firm had taken up on contract the work 
• of excavation of canal as a part of the Farakka Barrage Project. In that connection 
they entered into a contract with M/s. V/O Tractorcs Export, Moscow (which will 
hereinafter be referred to as the “ Russian Firm ”) for the supply of construction 
machinery' such as Scrapers and Bulldozers. In pursuance of that contract, the 
Indian Firm opened a confirmed, irrevocable and dcvisiblc letter of cerdit with the 
.Bank of India, Limited for the entire value of the equipment, i.c., Rs. 66,09,372 in 
favour of the Russian Firm negotiable tlirough the Bank for Foreign Trade of the 
U.S.S.R.. Moscow. Under the said letter of credit the Bank of India was required 
to pay to the Russian Firm on production ofthcdocumentsparticulariscdin the letter 
•of credit alongwith the drafts. One of the conditions of the letter of credit was that 
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25 per cent, of the amount should be paid on-the V ™™?*™ ^ ^ 

Brochure No. 222 ”. Article 3 of the brochure says tha . 

- An irrevocable credit is a definite untetakmj “SXmS 

sssa ssss.’S ssnaaf sss ’.ha. s .he «. - «- 

ditions of the credit are complied with. _ bank 

An irrevocable credit may -be : advised to » a 1 C1 JJ; ^ butwkn an 



Uiuuii****'*** — , 

s;r^sTo«ijnc r «„, ? ^ 

Such undertakings can neither be modified nor cancelled wi hou 
of all concerned.” 

Article 8 of the brochure says : documents- 

“ In documentary credit operations all parties conce 
and not in goods. # on their 

Payment, acceptance or negotiation a ^ t ^’|^ tS of h ' a credit by a bank, 
face to be in accordance with the terms authorisation to take up the docu- 

me^and' m^bumeftJ baTwlilThas effected the payment, acceptance or 

in ~ brochure which is relevant for our pr*e». purpose i S . 

Article 9 which reads : accuracy, 

“ Banks assume no liability or responsibility for the general and; 

genuineness, falsification or legal effect of any do ^ supcrimposcd thereon ; nor 
or particular conditions stipulated m . .... for t j ie description, quantity, weigh ,. 

do they assume any liability or responsibl y of the goods represented 

quality, condition, packing, delivery, omissions solvency, performance o 

thereby, or for the good faith or acts and or otms^om, s ^ or any other- 

standing of the consignor, the carriers or the insurer 

person -whomsoever.” . . . , t j ic 

On the strength of the aforementioned contract^tlic ,960? which were 

machinery it undertook to supply y anc j t t0 W ork at Farakka Barrag 

duly taken possession of by the Indian F T n dian Firm. After the machinery 

Project. They arc still in the possession o tQ t j ic Russian Firm that the 

was used for sometime, the Indian Firm comp ^ ^ cfficicnt as represented at 
performance of the machinery supp 1 /’l.-cmucntly it had incurred and continu - 
the time of entering into the contract and 8 t herc was some correspondence 

to incur considerable loss. In that con Thereafter the Indian Firm ins 1- 

between the Indian Firm and the Russian of Madras seeking an injunction 

tuted a suit on the original side of the Hig amoun t payable under the letter of 

cmlw.H'^ur^ng^h^'peiSc^y'o^t^t^suit tlie^partks^a^mvc^at^an^ngctanci^mi 

wMeliibcfewuit for our prmcn. P»n»~= 

cads as follows : 
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“ Tarapore and Co., Madras, agree to withdraw immediately the Court case 
filed by them against “ Tractoro export " Moscow, in the Madras High Court. 

2. Immediately on Tarapore withdrawing the case, V/O “ Tractoro export 
agree to instruct the B ank for Foreign Trade of the USSR in Moscow, not to 
demand any further payment against L.C. established by Tarapore and Co., 
Madras for a period of six months from the due dates in the first instances. 
During this period both the parties shall do their best to reach an amicable 
settlement. 

3. In case the settlement between the two parties is not completed within this 
period of six months V/O Tractoro export shall further extend the period of pay- 
ment by further period of six months for the settlement to be completed. 

4. Tarapore and Co., shall authorise their Bank to keep the unpaid portions 
L.C. valid for the extended period as stated above.” 

At this stage it mav be mentioned that the Russian Firm had received from the Bank 
of India 25 per cent of the money payable under the letter of credit very soon after 
it supplied to the Indian Firm the machinery mentioned earlier. In pursuance of the 
aforementioned agreement the Indian Firm withdrew the suit. Thereafter there 
were attempts to settle the dispute. In the meantime the Indian Rupee was devalued. 
The contract between the Indian Firm and the Russian Firm contains the following 
terms : 

“ Payment for the delivered goods shall be made by the Buyers in India Rupee 
in accordance with the Trade Agreement between the USSR and India dated 
10th June, 1063. All the prices, are stated in Indian rupee. One Indian Rupee 
is equal to 0/186621 grammes of pure gold. If the above gold content of Indian 
Rupee is changed the prices and the amount of this Contract in Indian Rupee 
shall be revalued accordingly on the date of changing the gold parity of the Indian 
Rupee. 5 ' 

This clause will be hereinafter referred to as the * Gold Clause '. In view of that 
clause, the price fixed for machinery supplied stood revised. Consequently under 
the contract the Indian Firm had to pay to the Russian Firm an additional sum of 
about rupees twenty-six lacs. Accordingly the bankers of the Russian Firm called 
upon the Indian Firm to open an additional letter of credit for payment of the extra 
price payable under the contract. They also intimated the Indian Firm that the 
extension of time for the payment of the price of the machinery supplied, agreed to 
at Delhi will be given effect to only after the Indian Firm arrange for the additional 
letter of credit asked for. The Indian Firm objected to this demand as per its letter 
•of 20th September, 1966. The relevant portion of that letter reads : 

“ We are rather surprised to see this, because, by our arrangement dated the 
14th August, 1966, at New Delhi you had agreed to give further time for the 
payments on the withdrawal of th* Madras Hish Court case. That was the only 
condition that was talked about and incorporated in our written agreement. If 
you will be good enough to refer *0 the agreement dated the 14th August, 1966, 
you will find that we were obliged to withdraw the Madras suit pending talks of 
settlement and immediately- on our withdrawing this suit, you agreed to instruct 
your Bankers not to demand any further payment under the letter of credit. 
There is absolutely no reference in that agreement to our having to open any addh 

tional letter of credit in view of the devaluation erf the Indian rupee 

Wc would therefore request you *0 immediately instruct your Bankers in Moscow to 
advise our Bankers regarding the extension of time for payment under the letter of 
credit without any reference to any additional letters of credit in view of devalua- 
tion Moreover, when the entire question is open for amicable 

settlement between us, it is not possible to determine what exactly will be amount 
payable and unless that amount is known, it is not possible to" open additional 
letters of credit to give effect to the gold clause ...” 
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On ist November, ig66, the Russian Firm sent to the Indian Firm addendum 
No. i modifying the original contract in accordance with the gold clause. Tire last- 
clause of that addendum recited that “ all other terms and conditions are as stated in 
the above mentioned contract” (original' contract). The Indian Firm' objected 
to that addendum as well as to the demand for opening an additional letter of credit. 
In that connection the Russian Firm wrote a letter to the Indian Firm on 29th- 
November, 1966. As considerable arguments were advanced on the basis of that 
letter we shall quote the relevant portion of that letter : 

“ We confirm that you have singed with us the addendum No. 1 to- 

our Contract No. 61/Tarapore — 220/65 dated the 2nd February, 1965, at our 
request for the sole and specific purpose of satisfying our bankers. Wc confirm 
further that this addendum will not in any manner prejudice the arrangement we 
have come to in Delhi on the 14th August, 1966, and is without prejudice to your 
claims and points of controversy regarding which we shall have further discussions 
with a view to reach an amicable settlement. 

Under this addendum, the company will extend the letter of credit for one 
year and accept the drafts for the difference in value of 57.5 per cent due to devalu- 
ation. The final amount payable will be in accordance with the settlement.” 

Thereafter the Russian Firm appears to have drawn drafts on the Indian firm for 
the excess amount payable under the gold clause. For one reason or the other, no 
settlement as contemplated by the Delhi agreement was reached. The Indian firm 
complained that the Russian Firm never made any serious attempt to resolve the 
dispute whereas the Russian Firm alleged that it found no substance in the com- 
plaint made by the Indian Firm as regards the machinery supplied. In the suit as 
brought, as well as in these appeals that controversy is not open for examination. 
Suffice it to say that the parties did not amicably settle the dispute in question. 
When the extended time granted under the Delhi agreement was about to come to a 
close, the Indian Firm instituted the suit from which these appeals have arisen. In 
that suit the only substantive relief asked for is that the Bank of India as well as the 
Russian Firm should be restrained from taking any further steps in pursuance of 
the letter of credit opened by the Indian Firm in favour of the Russian Firm. There- 
in temporary injunctions were asked for in the very terms in which the permanent 
injunctions were prayed for. At a subsequent ' stage a further injunction restrain- 
ing the Russain Firm from enforcing its right under the gold clause was also prayed 
for. The Russian Firm opposed those applications but the trial Judge granted the 
temporary injunctions asked for. The Russian Firm took up the matter in appeal to 
the Appellate Bench of that High Court which reversed the order of the trial Judge 
by its Order dated gth October, ig68, but it certified that they are fit .cases for a 
appeal to this Court. When the applications in the appeals seeking interim orders 
came up for consideration by this Court the Russian Firm entered its corral. It not 
'only opposed the interim reliefs prayed for, it further challenged the validity of the 
certificate granted by the High Court on the ground that the orders appeald against 
are not ‘ final orders’ within the meaning of Article 133 of the Constitution. Evi- 
dently as a matter of abundant caution, the Indian Firm had filed two separate 
applications seeking Special Leave to appeal against the orders of the Appellate Bench 
of the Madras High Court . After hearing the parties this Court revoked the ccrti- 
cates granted holding that the orders appealed against are not ‘ final orders ’ but at 
the same time granted Special Leave to the Indian Firm to appeal against the 
orders of the Madras High Court. Civil Appeals Nos. 2051 and 2052 of 1968 are 
appeals filed by the Indian Firm. 

Before the Appellate Bench of the High Court of Madras, the Indian Firm 
had objected to the maintainability of the appeals filed by the Russian Firm on the 
ground that orders appealed against arc not judgments within the meaning of clause 
15 of the Letters Patent of the Madras High Court but that objection had been over- 
ruled by the Apellate Bench following the earlier decisions of that High Court. 
That contention was again raised in the appeals filed by the Indian Firm in this 
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Court. To obviate any difficulty the Russian Firm applied to this Court for Special 
Leave to appeal against the interim orders passed by the trial judge. We allowed 
those applications and consequently Civil Appeals Nos. 2305 and 2306 of 1968 came 
to be filed. 

In view of the appeals filed by the Russian Firm in this Court against the interim 
orders made by the trial judge it is not necessary to decide -whether the appeals filed 
by the Russian Firm before the Appellate Bench of the Madras High Court were 
maintainable ? On that question, judicial opinion is sharply divided as could be 
seen from the decision of this Court in Asramaii Debt v. Kumar Rupendra Deb, Rajkot' 
and others 1 . Hence we shall confine our attention to the question whether the 
temporary injunctions issued by the trial judge are sustainable ? 

The scope of an irrevocable letter of credit is explained thus in Halsbury’s Laws 
of England (Volume 34) paragraph 319 at page 185) : 

cc Itis often made a condition of a mercantile contract that the buyer shall pay 
for the goods by means of a confirmed credit, and it is then the duty of the buyer 
to procure his bank, known as the issuing or orginating bank, to issue an irrevocable- 
credit in favour of the seller by which the bank undertakes to the seller, either 
directly or through another bank in the seller’s country known as the correspondent 
or negotiating bank, to accept drafts drawn upon it for the price of the goods,, 
against tender by the seller of the shipping documents. The contractual relation- 
ship betwen the issuing bank and the buyer is defined by the terms of the agree- 
ment between them under which the letter opening the credit is issued ; and as- 
between the seller and the bank, the issue of the credit duly notified to the seller 
creates a new contractual nexus and renders the bank directly liable to the seller 
to pay the purchase price or to accept the bill of exchange upon tender of the- 
documents. The contract thus created between the seller and the bank is separate 
from, although ancillary to, the original contract between the buyer and the seller,, 
by reason of the bank’s undertaking to the seller, which is absolute. Thus the 
bank is not entitled to rely upon terms of the contract between the buyer and the 
seller which might permit the buyer to reject the goods and to refuse payment there- 
fore ; and, conversely, the buyer is not entitled to an injunction restraining the 
seller from dealing with the letter of credit if the goods arc defective.” 

Chalmers on *' Bills of Exchange ” explains the legal position in these words : 

** The modem commercial credit serves to interpose between a buyer and seller 
a third person of un questioned solvency, almost invariably a banker of inter- 
national repute ; the banker on the instructions of the buyer issues the letter of 
credit and thereby undertakes to act as paymaster upon the seller performing the 
conditions set out in it. A letter of credit may be in any one of a number of specia- 
lised forms and contains the undertaking of the banker to honour all bills of 
exchange drawn thereunder. It can hardly be over-emphasised that the banker is 
not bound or entitled to honour such bills of exchange unless they, and such 
accompanying documents as may be required thereunder, are in exact com- 
pliance with the terms of the credit. Such documents must be scrutinscd wit 
meticulous care, the maxim dc minimis non curat lex cannot be invoked where pay- 
ment is made by the letter of credit. If the seller has complied with the terms of 
the letter of credit, however, there is an absolute obligation upon the banker to 
pay Irrespective of any disputes there may be between the buyer and the seller 
as to whether the goods are up to contract or not.” 

Similar arc the views expressed in £ Practice and Law of Banking’ by H.B. Sheldon 
“ the Law of Banker’s Commercial Credits” by H.C. Gutteridge " the law Relating 
to Commercial Letters of Credit ” by A.G. Davis “ the Law "Relating to Bankers’ 
Letters of Credit ” by B.G. Mitra and in several other text books read to us by 
Mr. Mohan Kumaramangalam, learned Counsel for the Russian Firm. The legal 
position as set out above was not controverted by Mr.M.C. Sctalvad. learned Counsel 


1. (1953) S.C.J. 300 : (1953) 1 M.L.J. 710 : (1953) S.C.R. 1159. 
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for the Indian Firm. So far as the Bank of India is concerned it admitted its liability 
to honour the letter of credit and expressed its willingness to abide by its terms. It 
took the same position before the High Court. 

The main grievance of the Indian Firm is that if the Russian Firm is allowed to 
take away the money secured to it by the letter of credit, it cannot effectively enforce 
its claim arising from the breach of the contract it complains of. It was urged on it 
behalf that the Russian Firm has no assets in this country and therefore and decree 
that it may be able to obtain cannot be executed. Therefore, it was contended 
that the trial Court was justified in issuing the impugned orders. The allegation 
that Russian Firm has no assets in this country was not made in the pleadings. That 
apart in the circumstances of this case that allegation has no relevance. An irrevoca- 
ble letter of credit has a definite implication. It is a mechanism of great import- 
ance in international trade. Any interference with that mechanism is bound to have 
-serious repercussions on the international trade of this country. Except under very 
exceptional circumstances, the Courts should not interfere with that mechanism. 

For our present purpose we shall assume without deciding that the allegations 
made by the Indian Firm are true. We shall further assume that the suit as brought 
is maintainable though Mr. Kumaramangalam seriously challenged its maintaina- 
bility. But yet, in our judgment, the learned trial judge was not justified in law in 
■granting the temporary injunctions appealed against. Ordinarily this Court does 
not interfere with interim orders. But herein legal principles of gre- 1 importance 
-affecting international trade are involved. If the orders impugned are allowed to 
stand they are bound to have their repercussion on our international trade. 

We have earlier referred to several well known treaties on the subject. Now 
■we shall proceed to consider the decided cases bearing on the question under con- 
sideration. 

A case somewhat similar to the one before us came up for consideration before 
the Queens Bmch Division in England in Himzeh Walas and Sons v. British Irnex 
Indartris Ltd. 1 . Therein the plaintiffs, a Jordanian firm contracted to purchase from 
the defendants, a British firm a large quantity of reinforced steel rods, to be delivered 
in two instalments. Payment was to be effected by opening in favour of the defen- 
•dants of two confirmed letters of credit with the Midland Bank Ltd., in London, one 
in respect of each instalment. The letters of credit were duly opened and the first was 
realized by the defendants on the delivery of the first instalment. The phuntins 
•complained that that instalment was defective and sought an injunction to. bar he 
defendants from realizing the second letter of credit. Donovan, J., the trial JimS 0 
refused the application. In appeal Jenkins, Sellers and Pearce L.JJ., confirmed nc 
•decision of the trial judge. In the course of his judgment Jenkins L.J., who spo'C 
for the Court observed thus : 

“ We have been referred to a number of authorities, and it seems to be plain 
enough that the opening of a confirmed letter of credit constitutes a bargain 
between the banker and the vender of the goods, which imposes upon the banker 
an absolute obligation to pacty, irrespective of any dispute there may be between 
the parties as to whether the goods are up to contract or not. An clabora 
commercial system has been built up on the footing that bankers’ confirmed credi 
arc of that character, and, in my judgment, it would be wrong for this Cour m 
the present case to interfere with that established practice. 

There is this to be rememebered, too. A vender of goods selling against a 
confirmed letter of credit is selling under the assurance that nothing will proven y 
him from receiving the price. That is of no mean advantage when goods ma 
factured in one country arc being sold in another. It is, further more, to me o s 
ved tliat vendors are often reselling goods bought from third parties. When j 
arc doing that, and when they arc being paid by a confirmed, letter ol crc l ^» 
their practice is* — and I think it was followed by the defendants in this case— 
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finance the payments necessary to be made to their suppliers against the letter of 
credit. That system of financing these operations, as I see it, would break down 
completely if a dispute as between the vendor and the purchaser was to have the 
effect of “ freezing,” if I may use that expression, the sum in respect of which the 
letter of credit was opened.” 

In Urqnharl Lindsay and Co. Ltd. v. Eastern Bank Ltd. x , the King’s Bench held that the 
refusal of the defendants bank to take and pay for the particular bills on presentation 
of the proper documents constituted a repudiation of the contract as a whole and 
that the plaintiffs were entitled to damages arising from such a breach. It may be 
noted that in that case the price quoted in the invoices was objected to by the buyer 
and he had notified his objection to the bank. But under the terms of the letter of 
credit the bank was required to make payments on the basis of the invoices tendered 
by the seller. The Court held that if the buyers had an'enforceable claim that adjust- 
ment must be made by way of refund by the seller and not by the way of retention 
by the buyer. 

Similar opinions have been expressed by the American Courts. The leading 
American case on the subject is Dulien Steel Products Inc., of Washington v. Bankers 
Trust Go. -. The facts of that case -were as follo^-s : 

The plaintiffs, Dulien Steel Products Inc., of Washington, contracted to sell 
steel scrap to the European Iron and Steel Community. The transaction was 
put through M/s. Marco Polo Group Project, Ltd., who were eiititled to commission 
for arranging the transaction. For the payment of the commission to Marco Polo, 
plaintiffs procured an irrevocable letter of credit from Seattle First National Bank. 
As desired by Marco Polo this letter of credit was opened in favour of one Sica. 
The defendant-bankers confirmed that letter of credit. The credit stipulated for 
payment against (i) a receipt of Sica for the amount of the credit and (2) a notifica- 
tion of Seattle Bank to the defendants that the plaintiffs had negotiated documents 
evidencing the shipment of the goods. Sica tendered the stipulated receipt and a 
Seattle Bank informed the defendants that the Dulien had negotiated documentary 
drafts. Meanwhile after further negotiations between the plaintiffs and the vendees 
the price of the goods sold was reduced and consequently the commission payable to 
Marco Polo stood reduced but the defendant were not informed of this fact. Only 
after notifying the defendants about the negotiation of the drafts drawn under the 
contract of sale, the Seattle Bank informed the defendants about the changes underly- 
ing the transaction and asked them not to pay Sica the full amount of the credit. 
The defendants -were also informed that Sica was merely a nominee of Marco Polo 
and lias no rights of his own to the sum credit. Sica, however, claimed payment of the 
full amount of the credit. The defendants asked further intrusions from Seattle 
Bank but despite Seattle Banks instructions decided to comply with Sica’s request. 
After informing Seattle Bank of their intention, they paid Sica the full amount of the 
credit. Plaintiffs thereupon brought an action in the District Court of New York 
for the recovery of the moneys paid to Sica. The action was dismissed by the trial 
Court and that decision was affirmed by the Court of Appeals. That decision esta- 
blishes the well known principle that the letter of credit is independent of and 
unqualified by the contract of sale or underlying transaction. The autonomy of an 
irrevocable letter of credit is entitled to protection. As a rule Courts refrain from 
interfering with that autonomy. 

A half hearted attempt was made on behalf of the India Firm to persuade us 
not to apply the principles noticed above as in these appeals we arc dealing with a 
complaint of fraud. The facts pleaded in the plaint do not amount to a plea of 
fraud despite the assertions of the Indian Firm that the Russian Firm was guiltv of 
fraud. 

Evidently with a view to steer clear of the well established legal position 
Mr. Setalvad, learned Counsel for the Indian Firm urged that the letter of credit 
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was n.o more enforceable as the original contract stood modified as a result of the 
Delhi agreement and the subsequent correspondence between the parties. It was 
urged that accordingto themodified contract the Indian Firm is only liable to pay the 
price that may be settled between the buyer and the seller. This contention has not 
been taken either in the plaint or in the arguments before the trial judge or before 
the Appellate Bench. It is taken for the first time in this Court. This is not purely a 
legal contention. The contention in question bears on the intention of the parties 
who entered into the agreement. No one could have known the intention better 
than plaintiff who was a party to the contract. If there seas such an intention, the 
plaintiff would have certainly pleaded the same. That apart, we are unable to 
accept the contention that either the Delhi agreement or the subsequent correspon- 
dence between the parties modified the original contract. The Delhi agreement 
merely provided that the parties will try and settle the dispute out of Court, if 
possible. Much was made of the letter written by the Russian Firm to the Indian 
Firm on 29th November, 1966, wherein as seen earlier it was stated : 

“ that the final amount payable will be in accordance with tiie settlement.”. 
This letter has to be read along with the other letters that passed between the parties. 
If so read, it is clear that the statement that the final payment will be made in 
accordance with the settlement is subject to the condition that the parties are 
able to arrive at a settlement. Otherwise the parties continue to be bound by 
the original contract subject to the extension of the time granted under the Delhi 
agreement for the payment of the price. As regards the additional payment 
demanded by the Russian Firm, there is no occasion for issuing any temporary 
injunction. If the Indian Firm does not comply with that demand the law will 
take its course. It is for that Firm to choose its course of action. 

In the result we allow Civil Appeals Nos. 2305 and 2306 of 1968 with the 
costs of the appellant therein and set aside the temporary injunctions granted by 
the trial judge. The other appeals arc dismissed with no order as to costs. The 
costs to be paid by the the Indian company. 

V. M. K. : Order accordingly. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — S.M. Sikri, R.S. Bachawat and K.S. Hegde, JJ. 

Bhagwan Das . . Appellant* 

v. 

Paras Nath . . Respondent. 

Interpretation of Statutes — Act, a temporary measure remaining in the statute book for ever 
20 years — No guidelines to regulate the exercise of the powers of the District Magistrate — 
Commissioner to exercise his discretion in preference to the discretion exercised by the District 
Magistrate — Stale Government to exercise its powers in any way it pleases — Construction 
of the provisions according to the rules of construction of statutes resulting in anomalies — 
Court , if can fall back on the grammatical construction — U.P. {Temporary) Control of 
Rent and Eviction Act, 1947. 

U.P. {Temporary) Control of Rent and Eviction Act, {III of 1947), sections 3 end 7 (f) — 
Interpretation — Landlord and tenant — Landlord desiring to evict his tenant on grounds oth r r 
than (a) to { g) of section 3 (l) to obtain permission of the District Magistrate for institu- 
ting the suit — Order of the Commissioner on revision given finality subject to the order by 
the Stale Government — Landlord fling the suit after obtaining permission frem the 
Commissioner, but Slate Government revolving the permission — Suit validly instituted, if 
ceases to be maintainable. 

Scct’on 3 of the U.P. (Temporary) Control of Rent and Eviction Act, 1947, 
inter aHa provided that subject to any order passed under sub-section (3), no suit 


* C.A. No. 1617 of 1968. 


27th September, ipCG, 



BHAGWAN DAS V. PAftAS NATH. 


659 


shall without the permission of the District Magistrate be field in any civil Court 
against a tenant for his eviction from any accommodation, except on one or 
more of the grounds (a) to (g). 

Though it was intended to be a temporary measure when it was originally 
enacted, it has now remained in the statute book for over 20 years and there is no 
knowing how long the same will continue to be in force. Therefore it is but 
appropriate that the provisions of this Act should be clear and unambiguous. 
From sub-section (1) of section 3 it is not possible to find out the contents of the 
powers of the District Magistrate. No guideliness are laid down therein to 
regulate the exercise of the powers of the District Magistrate. It is not possible 
to find out from that provision under what circumstances the District Magistrate 
can grant the permission asked for and under what circumstances he can refuse 
the same. It is likely that different District Magistrates arc exercising that 
power in different ways. One consideration may appeal to one District Magis- 
trate and a totally different consideration may influence another District Magis- 
trate. It would have been appropriate if the Legislature had defined the scope 
of the powers of the District Magistrate or at least laid down certain guide-lines 
for regulating his discretion. Sub-section (3) of section 3 says that if the Commis- 
sioner is not satisfied as to the correctness, legality or propriety of the order passed 
by the District Magistrate, he may alter or reverse the order of the District Magis- 
trate or make such other order as may be just and proper. It is not possible to 
find out on what basis the Commissioner can determine the correctness, legality 
or propriety of the order made by the District Magistrate. As no restrictions ar 
placed on the powers of the District Magistrate in granting or refusing to grant 
the permission asked for under section 3 (1). Therefore the only thing the Com- 
missioner can do is to exercise his discretion in preference to the discretion exercised 
by the District Magistrate. Now coming to the power conferred on the State 
Government under section 7 (f), it would be seen that It is a power of wide ampli- 
tude. It can be exercised by it in any way it pleases. No restriction cither as 
to the time within which it can be exercised is placed on the State Government. 
Under these circumstanccss anamolies arc inevitable. Therefore, in construing 
this Act, no useful purpose will be served by taking into consideration the hardship 
to the parties. In whatever way we may construe sections 3 and 7 (f) hardship 
to one party or the other is inevitable. Therefore wc have to fall back on the 
grammatical construction of sub-section (1) of section 3 and leave out of consi- 
deration all other rules of construction for finding out the intention of the legisla- 
ture. 

Section 3 (1) docs not restrict the landlord’s right to evict his tenant on any of 
the grounds mentioned in clauses (a) to (g) of that sub-section. But if he wants 
to sue his tenant for eviction on any ground other than those mentioned in those 
clauses then he has to obtain the permission of the District Magistrate whose dis- 
cretion is subject to any order passed under sub-section (3) of section 3 by the 
Commissioner. These are the only restrictions placed on the power of a landlord 
to institute a suit For eviction of his tenant. If a landlord files a suit for the 
eviction of his tenant without obtaining the permission of the District Magistrate 
that suit is not maintainable but if he files a suit after obtaining the permission of 
the District Magistrate and if the Commissioner revokes the permission granted 
by the District Magistrate in a properly instituted application under section 3 (2) 
then the suit instituted by him will be considered as having been filed without 
the permission ofthe District Magistrate because section 3 (1) in specific terms says 
that the p'rm'ss’on given by the District Magistrate is subject to any order passed 
under sub-scction (3). In other words the permission given by the District 
Magistrate docs not acquire any finality until either the period fix' d for filing an 
application under sub-scction (2) of section 3 expires and no application under that 
section was filed within that time or if an r.pplicat'on had been filed within that 
time, the same had been disposed of by the Commissioner. The permission to 
file a suit for eviction assumes finality under section 3 (t) once the Commissioner 
decides the revision petition pending before him. In fact sub-scction (4) of see- 
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tion 3 says that the order of the Commissioner is final. It is true that that order 
despite the fact that it is final is subject to any order pased by the State Govern- 
ment under section 7 (f). There is no provision in the Act providing that a suit 
validlyinstitutedaftergettingtherequiredpermissionundersection3 (1). ceases to 
be maintainable because of any order made by the State Government under section 7 
(f ). Similarly there is no provision in the Act invalidating a decree passed after the 
Act came into force in a validly instituted suit. A decree of a Court in a suit 
validly instituted is binding on the parties to the same. It is true that the finality 
or the force of a decree can be taken away by a statute, but the Court will not readily 
infer that a decree passed by a competent Court has become unenforceable 
unless it is shown that a provision of law has specifically or by necessary implica- 
tion made that decree unenforceable. On an examination of the relevant provi- 
sions of the Act the conclusion is that when the Commissioner sets aside the order 
passed by the District Magistrate granting permission to file’ a suit for ejecting a 
tenant, the order of the Commissioner prevails. If the cancels the permission 
granted by the District Magistrate thare is no effective permission left and the suit 
instituted by the plaintiff without awaiting his decision must be treated as one 
filed without any valid permission by the District Magistrate. But a suit validly 
instituted after obtaining a permission as required by section 3 (1) does not cease 
to be maintainable even if the State Government revokes after the institution of the 
suit, the permission granted. If the State Government revokes the permission 
granted before the institution of the Suit then there would be no valid permission 
to sue. In other words the State Government’s power to revoke the permission 
granted under section 3 (1) gets exhausted once the suit is validly instituted. 

Appeal by Special Leave from the Judgment and decree dated the 19th March, 
1968 of the Allahabad High Court in Second Appeal No. 2296 of 1961. 

jf.P. Goyal and A.C. Ratnaparhhi, for Appellant. 

G.B. Agarwala, Senior Advocate (R. Mahalingier, Advocate, with him), for 
Respondent. 

The Judgment of the Court was delivered by 

Hegde , J . — The question of law that arises for decision in this appeal by Special 
Leave is not free from difficulty. That question is, whether a decree for eviction 
obtained in a suit instituted after obtaining the permission of the Commissioner under 
sub-section (3) of section 3 of the U.P. (Temporary) Control of Rent and Eviction 
Act, 194.7 (to be hereinafter referred to as the Act) becomes unenforceable if the State 
Government acting under section 7 (f) of that Act revokes the permission granted 
by the Commissioner after the decree is passed ? 

The appellant was a tenant of the respondent in respect of a shop in Baluganji 
in Agra. On 2nd January, 1959, the respondent applied to the District Magistrate 
under section 3 (1) of the Act for permission to institute a suit against the appellant 
for evicting him from the shop in question. That application was rejected by the 
District Magistrate as per his order of gth July, 1959. The respondent took up the 
matter in revision to the Commissioner under sub-section (2) of section 3. The 
Commissioner reversed the order of the District Magistrate and granted the permis- 
sion asked for on 16th October, 1959. As against that order the appellant moved 
the State Government under section 7 (F) on 1 7th November, 1959. On 1st January', 
i960, the respondent served on the appellant a notice under section 106 of the 
Transfer of Property Act. The appellant replied to that notice on 6th January* 
1960. In that reply he informed the respondent that he had already moved the State 
Government to revoke the permission granted by the Commissioner. On 13th 
February, i960 the respondent instituted suit No. 1 15 of tgGo in the Court of Munsiff, 
Agra seeking for the eviction of the appellant from the suit promts- s. The appel- 
lant filed his written statement in that case on 7th May, i960. Therein again he 
took the plea that the permission granted by the Commissioner is not final as he 
had moved the Government to revoke the same. The suit was decreed by the 
learned munsif on 2nd November, i960. The appellant went up in appeal as 
against that order to the civil Judge, Agra. On 27th January, 1961, the State 
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Government revoked the permission granted by the Commissioner during the 
pendency of the appeal. Relying on this order the Civil Judge of Agra allowed the 
appeal ofthe appellant on gth February, 1961. As against that decision the respon- 
dent went up in second appeal to the High Court. The High Court allowed 
the second appeal on 19th March, 1968 following the Full Bench decision of that 
Court in Bashi Ram v. Mantri Lai. 1 . This appeal is directed against that decision. 

The Act was intended as a tempoary measure as could be gathered from its title 
as well as the preamble . It is deemed to have come into force on the 1st day of 
October, 1946 though it was passed in 1947. Under the Act as originally stood, 
the decision of the District Magistrate under section 3 was neither appealable nor 
revisablc. As per the amendments effected in 1952 a limited power of revision was 
conferred on the Commissioner. By the Amending Act XVII of 1954, the power 
conferred on the Commissioner was enlarged and section 7 (F) was incorporated in 
the Act which says that : 

“ the State Government may call for the records of any case granting or 
refusing to grant permission for the filing of a suit for eviction referred to in 

section 3 and make such order as appears to it necessary' for the ends 

of justice.” 

The only sections in the Act Material for the purpose of this appeal are sections 3 
and 7 (F). Section 3 reads thus : 

“ Restrictions on evictions. — Subject to any order passed under sub-section (3), 
no suit shall without the permission of the District Magistrate, be filed in any civil 
Court against a tenant for his eviction from any accommodation, except on one 
or more of the following grounds : 

(a) that the tenant is in arrears of rent for more than three months and has 
failed to pay the same to the landlord within one month of the service upon him 
of a notice of demand ; 

(f>) that the tenant has wilfully caused or permitted to be caused substantial 
damage to the accommodation ; 

(e) that the tenant has, without the permission in writing of the landlord 
made or permitted to be made any such consruction as, in the opinion of the 
Court, has materially altered the accommodation or is likely substantially to 
diminish its value ; 

id) that the tenant has created a nuisance or has done any act which is 
inconsistent with the purpose for which he was admitted to the tenancy of the 
accommodation, or which is likely to affect adversely and substantially the land- 
lord’s interest therein ; 

(e) that the tenant has on or after the xst day of October, 1946, sub-let the 
whole or any portion of the accommodation without the permission of the land- 
lord; 

• (I) riiat the tenant has renounced his character as such or denied the title 
of the landlord and the lattcrhas not waived his right or condoned the conduct of 
the tenant ; 

(g) that the tenant was allowed to occupy the accommodation as a part of his 
contract of employment under the landlord and his employment has been deter- 
mined. 

Explanation. — For the purposes of sub-section (e) lodging a person in a hotel or 
a lodging-house shall not be deemed to be sub-letting. 

(2) Where any application has been made to the District Magistrate for 
permission to sue a tenant for eviction from any accommodation and the District 
Magistrate grants or refuses the permission, the party aggrieved by his order 
may within 30 days from the date on which the order is communicated to him, 
apply to the Commissioner to revise the order. 


1. I.L.R. (isSjl x All. 545. 
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(3) The Commissioner shll hear the application made under sub-section 
(2), as far as may be, within six weeks from the date of making it, and he may, if 
he is not satisfied as to the correctness, legality or propriety of the order passed by 
the District Magistrate or as to the regularity of proceedings held before him, alter 
or revise his order, or make such other order as may be just and proper. 

(4) The order of the Commissioner under sub-section (3) shall, subject to 
any order passed by the State Government under section 7 (F) be final. 

We have earlier quoted the relevant portion of section 7 (F). 

Conflicting opinions were expressed by different Benches of the Allahabad High 
Court as to the scope of section 3, till the decision of the Full Bench in Bashi Ram’s 
case 1 2 . The Full Bench held that a decree obtained in a suit for miction instituted 
after obtaining the requisite permission will not become unenforceable men if the 
State Government revoked, after the decree is passed, the permission granted, in 
exercise of its powers under section 7 (F). Majority of the Judges in that case further 
held that once a suit is instituted after obtaining the permission of the District Magis- 
trate, any further order made either by the Commissioner or the State Government 
cannot effect the course of that suit or the decree passed therein. • Dwivedi, J., the 
other Judge did not express any opinion on that question but even according to him 
in the appeal filed against the decree, the appellate Court cannot receive in evidence 
the order made by the State Government which means that the decree cannot be 
reversed on the ground that the State Government had revoked the permission granted. 
The correctness of the Full Bench decision is challenged by the appellant in this appeal. 
In support of his interpretation of sections 3 and 7 (F) he placed reliance on the deci- 
sion of a Division Bench of the High Court of Allhabad in Dr. S. L. Khoparji v. Slate 
Government He also sought support from the decision of a Single Judge of that 
Court in Basanl Lai Sah v. Bhagwan Prasad Sah = . It is not necessary to refer to that 
various decisions of the Allahabad High Court on this question. Suffice it to say the 
in that Court there was serious cleavage of opinion on the question that we are 
considering in this appeal till the decision of the Full Bench in Bashi Rani’s case 1 
We were given to understand that Dhavan, J., had doubted the correctness of the 
decision of the Full Bench and had requested the Chief Justice to constitute a larger 
Bench to consider the correctness of the decision in Bashi Rani’s case 1 but in view of the 
pendency of this appal, the constitution of a larger bench wa s not considered neces- 
sary. 

The contention of. Mr. Goyal, the learned Counsel for the appellant was that 
the Act generally speaking, has restricted the right of the landlord to evict his tenant, 
to one or other of the grounds mentioned in clauses {a) to ( g ) of section 3 (1); but in 
order to meet any exceptional case, it is provided in section 3 (i) that a suit for 
eviction may be instituted on any ground other than those mentioned in clauses (a) 
to (s) if the permission of the District Magistrate is obtained ; the order 
made by the District Magistrate is rcvisable both by the Commissioner as veil 
as the State Government ; the only' order that is final is that made by the State 
Government. Ifa landlord chooses to institute a suit on the basis of the permission 
granted by the District Magistrate or the Commissioner without waiting fro the deci- 
sion of the State Government he takes the risk ; if the State Government revokes 
the permission granted by the District Magistrate or the Commissioner then the suit 
must be deemed to have been instituted without permiss : on and consequently not 
maintainable. Mr. Goyal urged that if the decision in Bashi Ram’s case 1 , is accepted 
as correct then so far as the tenant is concerned, generally speaking, he cannot invoke 
the powers of the State Government under section 7 (F) because immediately 
after the decision of the Commissioner, if the same is in his favour, the landlord is 
likely to institute a suit for eviction and thus nullify the power of the State Govern- 
ment under section 7 (F). He urged that as section 7 (F) empowers the State 
Government to revise the order made by the subordinate authorities whether the 
same is in favour of the landlord or the tenant we should not place an interpretation 
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on section 3 which would affect the power of the State Government to do justice to 
the tenants for whose benefit the Act has been enacted. 

On the other hand it was urged by Mr. C.B. Aggarwal, learned Counsel for the 
respondent that the landlord has a right to sue for the eviction of his tenant under the 
provisions of the Transfer of Property Act subject to the restrictions stipulated therein. 
That is a statutory right. The provisions contained in the Act to the extent the 
encroach upon the rights of the landlord either specifically or by necessary impli- 
cation for the control the rights of the landlord. In other respects the landlord’s 
rights under the Transfer of Property Act remain unaffected. According to him 
the only restriction placed on the landlord in the matter of instituting a suit for evic- 
tions on grounds other than those mentioned in clauses (a) to (g) in section 3 (1) 
is to obtain the prior permission of the District Magistrate subject to the order made 
under sub-section (3) of section 3 by the Commissioner ; once a suit is validly insti- 
tuted in accordance with those provisions, no order of the State Government can either 
interfer with the course of that suit or invalidate the decree obtained therein. He 
urged that if the position is as contended by the learned Counsel for the appellant, 
curious results are likely to follow. Section 7 (j F) does not fix any period within 
which the State Government must act. It can exercise its power under that provision 
at any time it pleases — may be after 10 years or 20 years ; the power conferred on the 
State Government is extremely wide as observed by this Court in Shri Bhagwan 
and another v. Ram Ghand and another l . Therefore it can revoke the permission 
granted after the decree for eviction is confirmed by the High Curt or even the 
Supreme Court and thus make a mockery of the judicial process ; this could not have 
been the intention of the Legislature. According to Mr. Aggarwal from the very 
scheme of the Act and from the very nature of the power conferred on the State 
Government, it cannot be exercised after a suit is instituted after complying with 
the requirements ofsub-section (1) of section 3. His further contention was that on a 
proper construction ofsub-section ( 1) of section 3, it would be seen that the suit instituted 
after obtaining the required permission being a validly instituted suit, its progress 
cannot be interrupted; the permission required under scction3 (1) is the permission of 
the District Magistrate subject to any order under section 3 (3) by the Commissioner; 
in other words the permission given by the District Magistrate is not final till 
affirmed by the Commissioner; till then it remains tentative; once the Commissioner 
affirms the same or grants the permission asked for it becomes final and thus amounts 
to a valid permission to sue ; hence a suit filed on the basis of that permission is a 
validly instituted suit unless the permission granted was revoked by the State 
Government before the institution of the suit. Proceeding further he stated that it is 
true that the order of the Commissioner though final yet it is subject to any order that 
may be passed by the State Government ; but section 3 (1), the provision dealing 
with the permission to file a suit for eviction does not refer to the order under section 
7 (F) ; it only speaks of the permissicn granted by the District Magistrate subject 
to the order of the Commissioner and not further subject to any orders made by the 
State Government. In this connection he invited our attention to the fact that as 
against the order passed by the District Magistrate under sub-section (1) of section 3 
a revision petition can be filed before the Commissioner within 30 days of that order 
and not thereafter. Tire Commissioner has not even the power to condone the delay 
in filing the revision petition. Further under sub-section (3) of section 3, the 
Commissioner is required to hear the application madcundcr sub-section (2) ofscction 
3, as far as may be, within six weeks from the date of making it. All these provisions 
indicate that the legislature was of the opinion that the proceedings under section 3 
should be carried on expenditioushy and the decision of the Commissioner should be 
considered as final. According to hlr. Aggarwal, the question of granting or refusing 
to grant the permission under section 3 arc primarily to be dealt with only by the 
District Magistrate and the Commissioner. They arc the only tribunals in the 
hierarchy of the tribunals constituted for that purpose. The power given to the 
Government under section 7 (F) is merely a supervisory power. That is why no 


1. (1965) 3 S.C.R. 218 : (1966) 2 S.C.J. 295. 
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limitation is imposed on the exerciseof thatpoiver either in the matter of time within 
which it should be exercised or the circumstances under which it can be exercised. 
Such a power according to him is a reserve power and therefore has to be exercised 
before the Court’s jurisdiction is invoked. He particularly laid emphasis on the fact 
that sub-section (i) of section 3, the compliance of ivhich is necessary before validly 
instituting the suit does not at all refer to an order under section 7 (F). 


After examining the provisions of this Act, ice are constrained to observed that the 
drafting of this Act leaves considerable room for improvement despite the fact 
that it was amended tishce over. Though it was intended to be a temporary measure 
when it was originally enacted, it has now remained in the statute book for over 20 
years and there is no knowing how long the same will continue to be in force. 
Therefore it is but appropriate that the prolusions of this Act should be clear and 
unambiguous. From sub-section (1) of section 3 it is not possible to find out the 
contents of the powers of the District Magistrate. No guidelines are laid down therein 
to regulate the exercise of the powers of the District Magistrate. It is not possible 
to find out from that provision under what circumstances the District Magistrate 
can grant the permission asked for and under what circumstances he can refuse the 
same. It is likely that different District Magistrates are exercising that power in 
different ways. One consideration may appeal to one District Magistrate and a 
totally different consideration may influence another District Magistrate. It would 
have been appropriate if the legislature had defined the scope of the powers of the 
District Magistrate or at least laid down certain guide-lines for regulating his dis- 
cretion. Sub-section (3) of section 3 says that if the Commissioner is not satisfied as 
to be correctness, legality or propriety of the order passed by the District Magistrate, 
he may alter or reverse the order of the District Magistrate or make such other order 
as may be just and proper. It is not possible to find out on what basis the Com- 
missioner can determine the correctness, legality or propriety of the order made by 
the District Magistrate. As seen earlier, no restrictions are placed on the powers 
the District Magistrate in granting or refusing to grant the permission asked for 
under section 3 (1) . Therefore the only thing the Commissioner can do is to exercise 
his discretion in preference to the discretion exercised by the District Magistrate. 
Now coming to the poiver conferred on the State Government under section 7 _(F), 
it would be seen that it is a power of wide amplitude. It can be exercised by it in 
any way it pleases. No restriction cither as to the time within which it can be exer- 
cised or as to the circumstances under which it can be exercised is placed on the State 
Government. Under these circumstances the anamolics pointed out by Mr. Goyal 
as well as by Mr. Aggarwal are inevitable. Therefore in construing this Act, no 
useful purpose will be served by taking into considcra +; on the hardship to the parties. 
In whatever way we may construe sections 3 and 7 (F), hardship to one party or 
the other is inevitable. Neither Counsel suggested to us anv interpretation which 
could steer clear of the anamoLies pointed out at the Bar. Therefore we have to fall 
back on the grammatical construction of sub-section (t) of section 3 and leave out 
of consideration all other rules of construction for finding out the intention of the 
legislature. Section 3 (1) does not restrict the landlord’s right to evict his tenant on 
any of the grounds mentioned in clauses ( a ) to (g) of that sub-section. But if he 
wants to sue his tenant for eviction on any ground other than those mentioned in those 
clauses then he has to obtain the permission of the District Magistrate whose dis- 
cretion is subject to any order passed under sub-section (3) of section 3 by the 
Commissioner. These are the only restrictions placed on the poiver of a landlord 
to institute a suit for eviction of his tenant. If a landlord files a suit for the eviction 
of his tenant without obtaining the permission of theDistrict Magistrate that suit is 
not maintainable but if he files a suit after obtaining the permission of the District 
Magistrate and if the Commissioner revokes the permission granted by theDistrict 
Magistrate in a properly instituted application under section 3 (2) then the suit 
instituted by him will be considered as having been filed without the permission of t he 
District Magistrate because section 3 (1) in specific terms says that the perrmissson 
given by the District Magistrate is subject to any order passed under sub-scction 
(3). In other words the permission given by the District Magistrate docs not acquire 



I] BHAGWAN DAS V. PARAS NATH (Hegde, J.). 665 

any finality until either the period fixed for filing an application under sub-section 
(2) of section 3 expires and no application under that section was filed within that 
time or if an application had been filed within that time, the same had been disposed 
of by the Commissioner. The permission to file a suit for eviction assumes finality 
under section 3 (1) once the Commissioner decides the revision petition pending before 
him. In fact sub-section (4) of section 3 says that the order of the Commissioner is 
final. It is true that that order despite the fact that it is final is subject to any order 
passed by the State Government under section 7 (F). There is no provision in the 
Act providing that a suit validly instituted after getting the required permission 
under section 3 (1) ceases to be maintainable beause of any order made by the State 
Government under section 7 (F). Similarly there is no provision in the Act invalida- 
ting a decree passed after the Act came into force in a validly institued suit. Section 
14 provides : — 

" no decree for the eviction of a tenant from any accommodation passed before 
the date of commencement of this Act shall, in so far as it relates to the eviction 
of such tenant, be executed against him as long as this Act remains in force except 
on any of the grounds mentioned in section 3 : 

Provided that the tenant agrees to pay to the landlord “ reasonable annual 
rent ” or the rent payable by him before the passing of the decree -whichever is 
higher.” 

This provision applies only to decrees passed before the date of the commencement of 
the Act. A decree of a Court in a suit validly instituted is binding on the parties to 
the same. It is true that the finality or the force of a decree can be taken away bv a 
statute, but the Court will not readily infer that a decree passed by a competent 
Court has become unenforceable unless it is shown that a provision oflaw has specifi- 
cally or by necessary implication made that decree unenforceable. No such 
provision was brought to our notice. On an examination of the relevant provisions 
of the Act our conclusion is that when the Commissioner sets aside the order passed 
by the District Magistrate granting permission to file a suit for ejecting a tenant, 
the order of the Commissioner prevails. If he cancels the permission granted by the 
District Magistrate there is no effective permission left and the suit instituted by the 
plaintiff without awaiting his decision must be treated as one filed without any valid 
permission by the District Magistrate. To this extent we arc in agreement with the 
decision of Upadhava, J., in Munsi Lai and another v. Shambhu Nath Ram Kishan 1 . From 
this it follows that the Full Bench decision in Bashi Ram’s case s , tothe extent it held 
that a suit filed by the land'ord after obtainig the permission of the District Magis- 
trate cannot become infructuous even if the Commissioner revokes the permission, 
is incorrect. But wc agree with the Full Bench that a suit validly instituted after 
obtaining a permission as required bv section 3 (1) does not cease to be maintainable 
even if the State Government revokes after the institution of the suit, the permission 
granted. If the State Government revokes the permission granted before the institu- 
tion of the Suit then there would be no valid permission to sue. In other words the 
State Government’s power to revoke the permission granted under section 3 (1) 
gets exhausted once the suit is validly instituted. 

For the_ reasons mentioned above, this appeal fails and the same is dismissed. 
But in the circumstances of the case, we make no order as to costs. 

"V.M.K. Appeal dismissed. 


i. (1058) A.L.J. 584. 
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ment may from time to time by notification in the Official Gazette prohibit or 
restrict the bringing or taking by sea or by land goods of any specified description 
into or out of India across any customs frontiers as defined by the Central Govern- 
ment. This section is similar to section 12(1) of the Act. Section 167 (8) provides 
for punishments for offences under that Act. 

Before a case can be held to fall within the scope of section 23-A it must be 
shown that there has been a contravention of the restrictions imposed by section 
12(1). Therefore we have to find out what those restrictions are ? The only 
restriction placed by section 12(1) read with the Central Government Notification 
dated 4th August, ig47, is that no one should export any goods from this country 
without furnishing the declaration mentioned in section 12 (1). Admittedly 
the stipulated declarations in the prescribed forms have been furnished. The 
evidence specified have also been given. The declarations given do satisfy the 
requirements of section 12 (1) though they do not correctly furnish all the informa- 
tions asked for in the form. Such declarations cannot be considered as non est. The 
informations called for in the prescribed form cannot be considered as restrictions 
imposed by section 12 (1). They are merely informations called for for the proper 
exercise of the powers under the Act. Many of them do not relate to the restric- 
tions imposed by section 12 (1). Neither section 12 (1) nor any other provision 
in the Act empower the rule-making authority to add to the restrictions imposed 
by section 12 (1). For finding out the restrictions imposed by section 12 (1) we 
have only to look to that section. The requirement of that section is satisfied 
if the stipulated declaration supported by the evidence prescribed or specified is 
furnished. The contravention complained of in this case is really the contravention 
of section 12 (2) and rule 5. The former is punishable under section 23 and the 
latter under section 23 read with section 22. The main purpose of section 12 (1) 
is to get a declaration from the exporter that he has either brought or will bring 
back the amount representing the full export value of the goods exported. 
There are other provisions in the Act to deal with other situations. 

There are two facets in every export, one relating to the goods exported and the 
other relating to the foreign exchange earned as a result of the export. Broadly 
speaking the former aspect is dealt with by the Customs authorities and the latter 
either by the Reserve Bank or by the Director of Enforcement. The price of 
goods exported has to be mentioned in the invoice. But the Reserve Bank has 
power to examine whether the price mentioned in the invoices correct. Section 
12 (5) provides that -where in relation to any goods exported the value as stated 
in the invoice is less than the amount which in the opinion of the Reserve Bank 
represents the full export value of those goods, the Reserve Bank may issue an 
order requiring the person holding the shipping documents to retain possession 
thereof until such time as the exporter of the goods has made arrangements for the 
Reserve Bank or a person authorised by the Reserve Bank to receive on behalf of 
the exporter payment in the prescribed manner of an amount which represents 
in the opinion of the Reserve Bank the full export value of the goods. Sub- 
section ( 6 ) of section 12 says that for the purpose of ensuring compliance with 
the provisions of that section and any orders or directions made thereunder, the 
Reserve Bank may require any person making any export of goods to -which a 
notification under sub-section (r) applies to exhibit contracts with his foreign 
buyer or other evidence to show that the full amount payable by the said buyer in 
respect of the goods have been or will within the prescribed period by paid in 
the prescribed manner. These provisions go to indicate that so far as the value 
of the goods exported is concerned the matter is left primarily in the hands of 
the Reserve Bank, and the Customs Authorities are not burdened with that work. 
This aspect becomes relevant in ascertaining the true scope of section 12 (1). 

If wc bear in mind the scheme of the Act, it is clear that so far as the Customs 
authorities arc concerned all that they have to sec is that no goods arc exported 
without furnishing the declaration prescribed under section 12 (1). Once that 
stage is passed the rest of the matter is left in the hands of the Reserve Bank and 
the Director of Enforcement. 
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A.K. Sen, Senior Advocate (S.D. Khetri, Ancdh Behari and R. JV. Bajoria, Advocates 
with, him), for Intervener No. 5. 

JV.A. Palhhhala. Senior Advocate (D.-jY. Gupta. Advocate, with him), for Inter- 
vener No. 6. 

N.A. Palkhivala, Senior Advocate (A.K. Basu S.C. Miller and /JV. Shrooff, 
Advocates, with him) for Intervener No. 7. 

M.C. Chagla, Senior Advocate (D.jY. Gupta, Advocate, with him), for Intervener 
No. 8. 

M.G. Selaluad, Senior Advocate, M.K. Banerjee, Advocate and MJs. J.B. 
Dadachanji & Co., Advocates, -with him), for Intervener No. 9. 

The Court delivered the following judgments 

Sihri , J. — -These five appeals by certificate are directed against the judgment of 
the High Court of Madras whereby the High Court accepted the Writ Appeals 
against the judgment of Kailasam, J., in Writ Petitions Nos. 1592, 1593, 1594 and 
1601 of 1966 and 3948 of 1965, and directed the issue of writs of prohibition to the 
Union of India, the Collector of Customs, Madras, and the Deputy Collector of 
Customs, Visakhapatnam, appellants before us, prohibiting them from taking any 
action in pursuance of certain show-cause notice issued by the Deputy Collector 
Customs, Visakhapatnam. Common questions of law are involved in these appeals 
and it would suffice if I give facts in Writ Petition No. 1592 of 1966 out of which 
Civil Appeal No. 45 of 1968 arises. 

The relevant facts in that writ petition, for appreciating the points raised before 
us, are as follows : On 17th February, 1965, the Deputy Collector of Customs, 
Visakhapatnm, issued memorandum No. S/21/14/65 to M/s. Rai Bhadur Seth 
Shreeram Durgaprasad (Private) Ltd., Tumsar, and five others, hereinafter referred 
to as the Shippers. In this memorandum, in brief, it was stated that the Shippers 
had entered into a formal contract oh 13th October, 1965, with M/s. Inter Contenen- 
tal Ores Supply Corporation, New York, for the Shipment of 20,000 tons of Indian 
Manganese Ore of the grade of 43 per cent Mn., from the port of Visakhapatnam 
at a price of S0.67 per unit of Manganese per dry long ton, f.o.b. Visakhapatnam 
Bombay. The Shippers exported from the port of Visakhapatnam 3,300 tons of 
Indian Manganese per S.S. ‘ALP HEM under the cover of Shipping Bill No. 187 
dated 20th March, 1957, declaring therein that the export was being made in pursu- 
ance of the aforesaid contract. A G.R.I. form was attached. It -was stated that 
a certain note-book which had been seized earlier in August, 1963 disclosed that a 
sumof $25298.24 was received on 21st April, 1957, from INOSCO, i.e., Intercontinen- 
tal Ores Supply Corporation, New York, the consignee of the subject goods, the 
amount having been credited to an account in the name of Gangadhar Narsinghdas 
Agrawal with the Trust Co., of North America, 115, Broadway, New York. It 
was further alleged in the memorandum that the Shippers had derived financial 
benefits in respect of the subject export over and above those revealed to the 
Customs Authorities and/or other concerned authorities and the information 
about them was deliberately suppressed. It was further alleged that this constituted 
a contravention of section 12 (1) of the Foreign Exchange Regulation Act, 1947, 
read with Notification No. 12 (i7)-F. 1/47 dated 4th August, 1947, as amended 
issued thereunder and the Foreign Exchange Regulation Rules, 1052. 

I may mention that by this notification the Central Government had prohibited 

“ the export oTterwisc than by post of any goods either directly or indidcctlv 
to any place outs : de India other than any- of the countries or territories in the 
Schedule ann> x>xl to this order unless a declaration supported by such evidence 
as may be prescribed is furnished by the export to the prescribed authority 
that the amount representing the full export value of the goods has been or will 
within the prescribed period be paid in the prescribed manner.” 
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According to the Deputy Collector Customs, the goods have been thus exported 
in contravention of the restrictions and prohibitions imposed under section 19 of 
the Sea Customs Act, 1878, read with section 12 (1) and the Notification No. 12 
(i7)-F. 1/47 dated 4th August, 1947, issued thereunder, and section 23-A of the 
Foreign Exchange Regulation Act, 1947, which exportation constituted an offence 
liable to be punished under section 167 (8) of this Sea Customs Act, 1878. Accord- 
ingly, the parties concerned were called upon to explain the matter and shore cause 
in writing to the Collector of Customs, Madras, why a penalty should not be 
imposed on them him under section 167 (8) of the Sea Customs Act, 1878. 

It appears that a number of such memoranda were issued in respect of diverse 
shipments. Thereupon five petitions were filed in the High Court at Madras. 
In Writ Petition No. 1592 of 1966 it was alleged that 125 show cause notices had 
been issued to the petitioners on various dates and it was prayed that a writ of prohi- 
bition or other appropriate -writ, order or direction under Article 226 of the Consti- 
tution of India prohibiting the respondents from taking any action in pursuance of 
the said showcause memos, may be issued. 

Various allegations were made but I need only mention the following allega- 
tions. It was submitted that the petitioners had complied with the statutory provi- 
sions inasmuch as a declaration in statutory form had been furnished to the prescribed 
authority, to wit the Collector of Customs, and the Collector of Customs, having 
passed the consignments for shipment, had no further right or jurisdiction to 
take proceedings relating to the consignments in question. It was contended 
that if a declaration is found to be false, it did not mean that there was a breach of 
the provisions of section 12 (x) - 

In reply it was contended that what was required under section 12 (1) of the 
Foreign Exchange Regulation Act and the Rules -was not any value but the actual 
amount representing the full export value, and a mere declaration of any value 
would not be sufficient compliance with the provisions of section 12 (1) of the Foreign 
Exchange Act. 

The learned Single Judge, Kailasam, J., dismissed the petitions. Various points 
were urged but on the point addressed to us he held that the declaration to be given 
by the exporters meant not only that the value of the goods will be paid in the pres- 
cribed maimer but also that the full export value of the goods given is the correct 
value. • 

I may mention that before the Division Bench the case of the Revenue was 
classified in an affidavit and we may set out para 5 thereof : 

“Since the Court has now directed the respondents to file a supplemental affi- 
davit clarifying the stand taken by the department I state respectfully that the 
stand taken by the department both in the show' cause memo, and here is that the 
essence of the offence committed by the appellants is that in the declaration 
required under section 12 (1) of the Foreign Exchange Regulation Act, they have 
deliberately given also particulars supported by false evidence. By giving this 
fraudulent declaration, they have secured the export of their goods. Tin’s fraud 
vitiates the declaration itself, thereby making the export one in violation of the 
prohibition contained in section 12 (x) of the Foreign Exchange Regulation Act.” 

It is not necessary’ to set out the modus operandi adopted by the petitioners but 
I may mention that it -was contended that a scheme was entered into prior to the 
actual export and the goods were under-valued deliberately' and the Department -was 
induced to accept their declarations by means of false evidence and fraudulent suppre- 
sion of facts. It is suggested that by' this method a sum of Rs. 3,20,00,000 had Ik ( n 
suppressed and there has been a failure to repatriate a corresponding amount of 
foreign exchange which had been earned surreptitiously'. It was further staled lliat 
this scheme was adopted for all the shipments covered by' the show cause notices, 
and also for many other shipment in respect of which show cause notices yet remain 
to be issued. 



1} UNION OP INDIA V. R.B.S.DURGAJRASAD (P.) LTD. (Sihrt, J.). 671 

The Division Bench on appeal came to the conclusion that as the declarations 
were made under section 12 (1) and as they were scrutinised by the authorities it is 
not possible to contend that these goods were either exported or attempted to be 
exported in violation of the prohibitions or restrictions imposed by law and are, 
therefore, liable to be confiscated under section 167 (8) of the Sea Customs Ac . 
The Division Bench further held that the alleged fraud on the part of the petitioners 
did not make any difference. According to the Division Bench £ if the petitioners 
had misled the authorities by false representations or failed thereby to repatriate 
foreign exchange, by virtue of his obligation under section iq (2), these are differ- 
ent offences for which separate and specific penalties can be imposed. 

The relevant statutory provisions at the time of exportation were as follows: 

“ The Foreign Exchange Regulation Act, 1947* 

section 12. (1) — The Central Government may, by notification in the Official 
Gazette, prohibit the taking or sending out by land, sea or air (hereafter in this 
section referred to as export) of any goods or class of goods specified in the notifica- 
tion from India directly or indirectly to any place or specified unless a declaration 
supported by such evidence as may be prescribed or so specified, is furnished by 
the exporter to the prescribed authority that the amount representing the full 
export value of the goods have been, or will within the prescribed period be paid 
in the prescribed manner. 

(2) Where any export of goods have been made to which a notification under 
sub-section (1) applies, no person entitled to sell, or procure the sale of the said 
goods shall, except with the permission of the Reserve Bank, do or refrain 
from doing any act with intent to secure that, 

(а) the sale of goods is delayed to an extent which is unreasonable having 
regard to the ordinary course of trade, or 

(б) payment for the goods is made otherwise than in the prescribed manner 
or does not represent the full amount payable by the foreign buyer in respect of 
the goods, subject to such deductions, if any, as maybe allowed by the Reserve 
Bank, or is delayed to such extent as aforesaid : 

Provided that no proceedings in respect of any contravention of this sub-section 
shall be instituted unless the prescribed period has expired and payment for the 
goods representing the full amount as aforesaid has not been made in the prescribed 
manner. 

(3) Where in relation to any such goods the said period has expired and the 
goods have not been sold and payment therefor has not been made as aforesaid 
the Reserve Bank may given to any person entitled to sell the goods ’or to procure 
the sale thereof, such directions as appear to it to be expendient for the purpose 
of securing the sale of the goods and payment therefor as aforesaid and without 
prejudice to the generality of the foregoing provisions, may direct that the 
goods shall be assigned to the Central Government or to a person specified in the 
directions. 1 nc 


(4) Where any goods are assigned in accordance with sub-sectinn 
Central Government shall pay to the person assigning them mch sum ii^’ h - C 
deration of the net sum recovered by or on behalf ofthe Central Governmcnt'ln 
respect ofthe goods as may be determined by the Central Government 

(5) IVhcrc in relation to any such goods the value as stated Jr, th~ • - . 

less than the amount which is the opinion ofthe Reserve Ba^ represents thc'full 
export value of those goods the Rescue Bank may issue an ordc? 7 cquirinv the 
person holding the . slrppmg documents to retain possession thereof unth 7 wh g f 

as the exporter of the goods has made arrangements f or the Reserve Rw ,mc 

authorised bv the Reserve Bank to receive™ 

the prescribed manner of an amount which represents in ihn S- P aymc . nt m 
Reserve Bank the full export value ofthe goods. ^ < n the opinion of the 
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(6) For the purpose of ensuring compliance with the provisions of this section 
and any order or directions made thereunder,, the Reserve Bank may require 
any person making any export of goods to which a notification under sub-section 

(i) applies to exhibit contracts with his foreign buyer or other evidence to show 
that the full amount payable by the said buyer in respect of the goods has been, 
or will within the prescribed period be, paid in the prescribed manner. 

Section 22. — No person shall, when complying with any order or direction 
under section ig or with any requirement under section ig-B or when making 
any application or declaration to any authority or person for any purpose under 
this Act, give any information or make any statement which he knows or has reason- 
able cause to believe to be false, or not true, in any material particulars. 

Section 23. — (1) If any person contravenes the provisions of section 4, sections 
section 9 or sub-section (2) of section 12 or of any rule, direction or order made 
thereunder, he shall — 

(a) 'be liable to such penalty not exceeding three times the value of the foreign 
exchange in respect of wtiich . the contravention has taken place, or five 
thousand rupees, whichever is more, as may be adjudged by the Diector of Enforce- 
ment in the manner hereinafter provided, or 

(b) upon conviction by a Court, be punishable with imprisonment for a term 
•which may extend to two years, or with fine, or with both. 

(i-A) Whoever contravenesr — 

(a) any of the provisions of this Act or of any rule, direction or order made 
thereunder, other than those referred to in sub-section (1) of this section and 
section 19, shall, upon conviction by a Court, be punishable with imprison — 
ment for a term wliich may extend to two years, or with fine, or with both; 

( b ) any direction or order made under section 19 shall, upon conviction by 
a Court, be punishable with fine which may extend to two thousand rupees. 

(i-B) Any Court trying a contravention under sub-section (1) or sub-section 
(i-A) and the authority adjudging any contravention under clause (a) of sub- 
section (1) may, if it thinks fit, and in addition to any sentence or penalty which 
it may impose for such contravention, direct that any currency, security, gold or 
silver, or goods or any other money or property, in respect of -which the contra- 
vention has taken place, shall be confiscated to the Central Government and 
further direct that the foreign exchange holdings , if any, of the person commit- 
ting the contravention or any part thereof shall be brought back into India or 
shall be retained outside India in accordance with the directions made in this 
behalf. 

Explanation. — For the purpose of this sub-section, property in respect of 
which contravention has taken place shall include deposits in a bank, -where the 
said property is converted into such deposits. 

(2) Notwithstanding anything contained in section 32 of the Code of Crimi- 
nal Procedure, 1898, it shall be lawful for any Magistrate of the first class, 
specially empowered in this behalf by the State Government, and for any Presi- 
dency Magistrate to pass a sentence of fine exceeding two thousand rupees on 
any person convicted of an offence punishable under this section. 

(3) No Court shall take cognizance — 

(a) of any offence punishable under sub-section (1) except upon complaint 
in writing made by the Director of Enforcement, or 

(b) of any offence punishable under sub-section (i-A) of this section or 
under section 54. of the Indian Income-tax Act, 1922, as applied by section 19 
of this Act, except upon complaint in writing made by the Director of Enforce- 
ment or any officer authorised in this behalf by the Central Government or the 
Reserve Bank by a general or special order: 
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Provided that where any such offence is the contravention of any of the pro- 
visions of this Act or any rule, direction or _ order made thereunder which 
prohibits the doins of an act without permission, no such complaint, shall be 
made unless the person accused of the offence has been given an opportunity of 
showing that he had such permission. 

(a) Nothing in the first proviso to section 188 of the Code of Criminal 
Procedure. iSoS", shall apply to anv offence punishable under this section. 

S'cticr. 23-A— Without prejudice to any provisions of section 23 or to any 
o T W provision contained in this Act. the restrictions imposed by sub-sections 
(1 )" and (2) of section 8. sub-section (1) of section 12 and clause (a) of sub- 
section (i) of section 13 shall be deemed to have been imposed under section 19 
of the Sea Customs Act. 1879, and all the provisions of that Act shall have 
effect accordingly-, except that section 183 thereof shall have effect as if for the 
word shall ” therein the word “ may were substituted.' 1 

" The Sea Castors Act, 1878 

i6~. The offences mentioned in the first column of the following schedule 
shah be "punishable to the extent mentioned in the third column of the same with 
reference to such offences respectively : — 


Offences 

Sections of this 

Act to which offence 

Penalties 

has reference 


1 

O 

3 


8. If any goods, the importation 
or exportation of which is for 
the time being prohibited or 
restricted by or under Chapter 
IV of this "Act, be imported 
into or exported from India 
contrary- to such prohibition 
or restriction; or 

if any attempt be made so to 
import or export any such 
goods: or 

if any such goods be found in 
any package produced to any 
officer of Customs as contain- 
ing no such goods; or 

if any such goods, or any duti- 
able coeds. be found either 
before or after land'ng or ship- 
ment to have h rn concealed 
in any manner on board of any 
vessel within the limits of ant- 
port in India; or 

if any coods. the exportation 
of which is prohibited or res- 
tricted as aforesaid, be 

SCI— S 5 


i 3 & 19 such goods shall he liable 
to confiscation; and 

any person concerned in 
any such oficnce shall be 
liable to a penalty not 
exceeding three times the 
value of the goods, or not 
exceeding one thousand 
rupees. 
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brought to any wharf in order 
to be put on board of any 
vessel for exportation contrary’ 
to such prohibition or restric- 
tion. 


“ Foreign Exchange Regulation Rules , 1952. 

3. Form of declaration. — (1) A declaration under section r2 of the Act shall 
be in one of the forms set out in the First Schedule as the Reserve Bank may by 
notification in the Gazette of India specify as appropriate to the requirements of 
a case. 

(2) Declarations shall be executed in sets of such number as indicated on 
the forms. 

4. Authority to whom declaration to be furnished. — (1) The original of the 
declaration shall be furnished to the Collector of Customs; provided that 
when export is by post, the original of the declaration shall be furnished 
to the postal authorities. 

(2) Copies of the declaration shall be submitted to the authority and in the 
manner specified on forms. 

(3) The documents pertaining to every export passed by the Customs shall 
within 2 1 days from the date of the export, be submitted to the authorised dealer 
mentioned on the relevant declaration form, unless the Reserve Bank, in its 
discretion, authorises otherwise. 

5. Evidence in support of declaration. — (i) The Reserve Bank or subject 
to such directions, if any, as may be given by the Reserve Bank, the Collector of 
Customs or the postal authorities, may, to satisfy themselves of due compliance 
with section 12 of the Act, require such evidence in support of the declaration 
as may satisfy them that the exporter is a person resident in India, or has a place 
of business in India. 

(2) The Reserve Bank, or subject to such corrections, if any. as may be given 
by the Reserve Bank, the Collector of Customs, or the Postal authorities may 
requires any exporter to produce in support of the declaration such evidence as 
may be in his possess'on or power to satisfy them. 

CO 

(iz) that the invoice valucstatcd in the declaration is the full value of the 
goods; and (in) that the amount representing the full export value of the goods 
has been or will be paid to the exporter. Explanation *’ 

The points which have emerged from the discussion at the Bar and which 
require determination may be formulated thus: 

(1) What is the meaning of the expression “restrictions imposed by sub- 
section (1) of section 12 ” occurring in section 23-A of the Exchange Act ? Can 
other sections of the Exchange Act be ’ooked at for determining the ambit of 
the restrictions imposed by section 12 (1} ? Do restrictions imposed under the 
Rules made under the Exchange Act and relating to section 12 (1) come within 
the meaning of this expression ? 

(2) What is the true meaning of the words 

“ a declaration supported by such evidence as may lx: prescribed or so speci- 
fied is furnished by the exporter to the prescribed authority that the amount 
representing the full export -value of t lie goods has been or will within the 
prescribed period be paid in the prescribed manner ? 

Is it necessary that the declaration shall be made honestly or in good 
faith ? Should it disclose the true export value ? Is it a breach of the sub- 
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tion ;"" 

the Exchange Act. e.g., secerns 2 contravention of section 12 (1)? 

tion that it should be treated as a con rt .; minarv observations 

Before dealing with point enacted in the interest of the 

may be made. I have tc > ejnrtmc an ^^^ion of its provisions would 
national economy. A dcllb f™ “ „ an d child in the country. Such an Act, 

affect the interests of every ma , To makc ; t workable, it should, how ever, 

I apprehend, should bc cons ^ d ' v : olcnce to the language employed by the 
receive a fair construction d tf "two constructions arc possible the one that is m 
Legislature. It was said tin. d It j s no t ncccssaiy to pronounce on hi 

favour of the subject should be excep that there is one true construction of 

proposition for I have come j^t b c to be assenting to this proposition m 

"■ Acl - ror no ,,as 

a right to sabotage the national economy . ^ of Lord Blackburn 

He was dealing with a case w ~.‘ d .= Thr Mayor n j Portsmouth v. Charles Smith . 
introduced into another . . ^ parliamcnt ; s introduced into another Act 

“ When a single section which it bore in the original Act from which 

I think it must be read in the sense v n j iti matc to refer to all the rest 
it is taken, and that consequent P ^ section meant, though those other 

of that Act in order to - T do not mean that if there was 

d.,;;c, if there be one, may be refced 

^It seems to me that this is the £ ‘( 0 

Exchange Act for another rraso "- f Exchange Act from that for the purposes 
™t be different for the P^ " s Act for a breach of section 12 (1) may also 
of section 167 (8) of the Sea Customs A ^ wordSj the same contravention 

be punishable under thc Exchan c A • „ well as the Exchange Act and 

rlsTbc' rcs,ric,ioni imposcd by a scc,,on ” c 

rent° for different Acts. restrictions imposed by the Rules 

Then am I entitled to talm into acco^ ? ^ gcrms to mc that rules not refer- 
made under section 27 cf die EAchang accountj but any restrictions imposed 

ruble to section 12 (t) c ? nn ° , must be treated as restrictions imposed b\ section 
bv rules rcfcrrablc to ^templates rules being made on three points, . 

to fi'i Section 12 (t) its.!! declaration. (2) the authority .0 which 

“) the evidence winch is to su^rMl ,e dc U „ said < ha. 

the declaration is to be fum- * lut £, lIu . restrictions made under the Rule., 
the words “ by section { j ; chrmc 0 f an Act this proposition may be true. 
But though in some co "^V; n £^J Alvcrstonc, C.J., in Wdhngdalt v. Mms r as 
the general rule is as sU.-ca u; 

follW " S : 1 :« not a provision of an Act, I am of opinion 

th ;« ;»e ; s ^ c s;itorin- ^ ^ 1 8l ”» IJ «— »» 
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have been prepared to hold apart from authority that, -where a statute enable 
an authority to make regulations, a regulation made under the Act, bccomts for 
the purpose of obedience or disobedience a provision of the Act. The regulation 
is only the machinery by which Parliament has determined whether certain 
things shall or shall not be done.” 


These observations were approved bv the House of Lords in I Vicfc v. Director 
of Public Prosecution 1 , thus: 

“ There is, of course, no doubt that, when a statute like the Emergency Powers 
(Defence) Act, 1939, enables an authority to make regulations, a regulation which 
is validly made under the Act, i.e., which is intra vires of the regulation making 
authority, should be regarded as though it were itself an enactment. As the 
Court of Crim’nal Appeal has pointed out in its judgment, that was decided 
by the Divisional Court in Willingdale v. Korris-, and it appears to me that 
that decision is prefectly correct. Consequently, the charge against the appellant 
here was, in effect, that he had committed crimes defined or contained in the 
Act of Parliament.” • 


The Court of Criminal Appeals has stated in R. v. Wicks 5 , as follows: 

“ The first observation which the Court would make is that they are in complete 
agreement with the decision of the Divisional Court in Willingdale v. Korris,- 
that, where a statute enables an authority to make regulations, a regulation made 
under the Act becomes for the purpose of obedience or disobedience a provision 
of the Act. The regulation is only the machinery' by which Parliament has 
determined whether certain things shall or shall not be done. It is, therefore, 
clear that the regulations must be read as though they were contained in the Act 
itself. They derive their efficacy solely from the Act and accordingly expire 
with the Act, but it may be that the Legislature has provided that some restrictions 
or consequences shall remain effective notwitlistanding the expiration of the 
Act.” 

In a recent case, Ralhbone v. Eundock *, the Divisional Court following these 
cases held that regulation 89 of the Motor Vehicles (Construction and Use) Regula- 
tions, 1955, was for the purpose of obedience or disobedience a provision of the 
Road Traffic Act, 1930. 


In Dr. Indramani Pyarelal Gupta v. W. R. Kaihu and others 5 , this Court was con- 
cerned, inter alia, with the imerpretat.on of section 3 (1) of the Forward Contract 
(Regulation) Act, 1952, which used the words “ such duties as may be assigned by 
or under this Act.” Ayvangar, J., speaking for the majority, observed: 

“ Learned Counsel is undoubtedly right in liis submission that a power con- 
ferred by a by-law is not one conferred “ by the Act ” for in the context the expres- 
sion “ conferred by the Act ” would mean “ conferred expressly or by necessary 

implication by the Act itself The words “under the Act” would, 

in that context , signify' wliat is not directly to be found in the statute itself but is 
conferred or imposed by' virtue of powers enabling this to be done; in other words, 
by laws made by a subordinate law-making authority which is empowered to 
do so by the parent Act. This distinction is thus between wliat is directly done 
bv the enactment and what is done indirectly by' rule-malting authorities which 
arc vested with powers in tliat behalf by the Act. (vide Hubli Electricity Bombay 
Ltd. v. Province of Bombay c , and Xarayanaswam i .Xaidit v. Krishna A furl hi 7 .” 


The observations of Subba Rao, J., as he then was, at page .775, relied upon by the 
appellants arc these: 


1. 


3- 

4- 

5- 


(1947) 1 All E.R. 305,206. 

(1900) 1 K.B. 57, 64. 

(19*6) 2 All E.R. 529.53'- 
(1962) 2 All E.R. 257. 

(1963) 1 S.C.R. 721. 737: (*963) 2 S.C.J. 


59- 

6. L. R. (1959) 7 6 I.A. 57, 66: (1959) 3 
M.L.J.30. 

7. I.E.R. (1058) Mad. 513, 547 : (1958) x 
M.L.J. 367. 
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tc I would, therefore, construe the words s ‘ by or under this Act, or as may be 
prescribed ” as follows: cc by this Act” applies to powers assigned propria tigore by 
the provisions of the Act; “ Under this Act ” applies to an assignment made in 
exercise of an express power conferred, under the provisions of the Act ; and " may 
be prescribed ” takes in an assignment made in exercise of a power conferred 
under a rule. This construction gives a natural meaning to the plain words 
used in the section and avoids stretching the language of a statutory provision 
to save an illegal by-law.” 

In my opinion that case does not assist me because the Court was construing the 
words tr by or under the Act,” and Ayyangar, J., specifically discussed the meaning 
of “ by the Act ” in the context. 

Regarding the case of United States v. George R. Eaton 1 , relied on appellants’ 
behalf, I find that the Supreme Court of the United States explained and distingui- 
shed that case in Singer v. United States ” 2 as follows ; 

et United States v. 'Eaton 1 , turned on its special facts, as United States v. Grimaud 3 , 
emphasizes. It has not been construed to state a fixed principle that a regulation 
can never be a 1C law ” for purposes of criminal prosecutions. It may or may not 
be, depending c-n the structure efthe particular statute. The Ee!m ense 1 involved 
a statute which levied a tax on oleomargarine; and regulated in detail cleomar- 
garine manufacturers. Section 5 of the statute prodded for the kee ping of such 
books and records as the Secretary^ of the Treasury might require. But' it pro- 
vided no penalty for non-compliance. Other -Sections, however, laid down other 
requirements for manufacturers, and prescribed penalties for violations. Section 
20 gave the Secretary the power to make cc all needful regulations ” for enforcing 
the Act. A regulation was promulgated under section 20 requiring wholesalers 
to keep a prescribed record. _ The prosecution was for non-compliance with 
that regulation. Section 18 imposed criminal penalties for failure to do any of 
the things “ required by law.” The Court held that the violation of the regula- 
tion promulgated under section 20 was not an offence. It reasoned that since 
Congress had prescribed penalties for certain a.cts but not for the failure to keep 
books the omission could not be supplied by regulation. And Congress had not 
added criminal sanctions to the rules promulgated under section 20 of the Act.” 

I would in this connection prefer to apply' the English decisions referred to above 
as section 12 (1) itself docs not impose any restrictions and contamplatcs certain 
things to be prescribed. 

Coming now to the construction of section 12 (1), it seems to me that what it 
requires is a declaration of some actual figure which according to the declarant 
represents c the full export value.’ Otherwise there is no point in requiring support 
of such evidence as may be prescribed. Further it is clear that some actual figure 
lias to be mentioned when the exporter declares that he lias received the amount 
representing the full export value. I apprehend that the same applies in the case 
where the amount has not vet been received. The; rules make this clear. Rule 5 (2) 
(»} which require the invoice value stated in the declaration to be the full export 
value of goods, is rcferrable to section 12 (1) of th c Exchange Act and may be taken 
to indicate that an actual figure has to be mentioned. It may be an estimate if 
thc goods have not been sold before the export, but a figure must be indicated. 

Coming to the crux of the problem, docs section 12 (1) by itself require absolu- 
tely correct particulars ? It is said that section io> (1) docs not require it for section 
22 requires the exporter only to make a declaration “ which he knows or has reason- 
able cause to be fabc or not true in any material particulars.” How could it be 
that if section 12 (1) itself requires absolutely correct particulars, section 22 limits 
the requirement ? it seems to me that there is force in this contention but onlv to 
a limited extent. Section 12 (1) and thc notification dated 4th August. 1947, 


U- s - 506. 5:8,519; 55 L.ed. 563. 568 

3 l M. 400. 


1 


36 L. ed. 50 1. 

So L. ed. 285, coo. 
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made under it, impose a conditional ‘prohibition. The section confers a power on 
an exporter to lift the bar by a unilateral declarat : on. When such a power is 
conferred on an exporter by a statute, good faith on his part must at least be implied 
and be a condition pre-requisite. This construction is necessary in order to pre- 
vent abuse of the power given by the Act. (See Maxwell on Interpretation of 
Statutes, nth Edition, page 1 16). If the exporter makes a deliberately false decla- 
ration he contravenes section 12 (1) because he has not made the statutory' declara- 
tion in good faith. It is not necessary' to say' that the declaration becomes a nullity 
because the breach of good faith, a condition pre-requisite, is itself a contravention 
of the conditional prohibition or restriction, within section 167 (8) of the Sea 
Customs Act read with section 23-A and section r 2 (1 ) of the Exchange Act. Clerical 
mistakes and mistakes made bma fide even in respect of material particulars are 
not within the mischief of section T2 (i), but a deliberate falsehood and a delibe- 
rate evasion of the provisions of section 12 (1) come within section t2 (1). Otherwise 
the ambit of section 12 (r), read with section 23-A, would be narrowed to the point 
of extinction. An exporter and persons concerned in the expor.t could with impunity 
give a deliberately false declaration but in apparent compliance with section 12 (1), 
and deprive this country' of foreign exchange. I can not give an interpretation 
which will make a mockery of the section. But it is said that other sections of the 
Exchange Act will take care of such an exporter. He can be prosecuted under 
section 23 (i-A) read with section 22. He can be sentenced to imprisonment which 
may extend to two years. He can also be fined to an unlimited extent. The 
Foreign Exchange lost can be retrieved by a Court acting under section 23 (i-B). 
This may be true that the exporter is liable as stated above. But what about persons 
concerned in the illegal export ? It is the persons concerned in the export which 
in most cases enable the exporter to successfully evade the provisions of the Exchange 
Act. These persons are taken care of only under the Customs Act. If they arc 
covered by section 167 (8), there is no reason to exclude the exporter himself. It 
is not unusual to make persons liable both to penalties under the Sea Customs Act 
and the Exchange Act. It is indeed conceded that if no declaration is given under 
section 12 (1) and the goods are exported, the exporter and the persons concerned in 
the export would be liable to be proceeded both under section 167 (8) of the Sea 
Customs Act and the Exchange Control Act. I can draw no distinction between 
such an exporter and an exporter who gives a deliberately' false declaration for the 
purpose of the applicability of section 167 (8) of the Sea Customs Act. 

I am not impressed by the argument that the Foreign Exchange Act deals with 
the basic policy' regarding foreign exchange and it was not the intention to punish 
offenders who violate foreign exchange restrictions under the Sea Customs Act. 
It is section 23-A of the Exchange Act wh’ch itself deems the restrictions imposed 
under section 12 (1) to have been imposed under section 19 of the Sea Customs 
Act. Not only that. The opening sentence of section 23-A makes it clear that this 
is without prejudice to section 23 and to any other provisions in the Exchange Act. 
In other words, the provisions of section 23 and other relevant sections arc not 
affected or limited. They will have their full operation. 

The fact that the exporter may be proceeded under section 12 (2) (I may assume 
that this is so for the purpose of this case)for non-payment of the full amount payable 
by the foreign buy'er, or that the Reserve Bank can in the eventualities mentioned 
in section 12 (5) require the holding up of shipping documents or that the Reserve 
Bank by exercising powers under section 12 (6) secure contracts and other evidence 
to discover the full amount payable do not throw any light on the Construction of 
section 23-A and section 12 (i) except that the Legislature is anxious that the “ full 
export value ” shall be received in this country. Section 23-A read with section 
12 (1) cahs in the aid ofCustoms authorities to achieve the same object, but ropes 
in alongwith the exporter the persons concerned in the prohibited export. 

I am not able to appreciate how the cx'stence of section 167 (37), sect 'on iG~ 
(72) and section 167 (8t) is of any assistance for the purpose of interpreting section 
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23-A and section 12 (r) of the Exchange Act. It may be — I do not decide it — that an 
exporter, like the respondents, will also be liable to be proceeded against under these 
items of section 167. 

Tak’ng the facts as alleged by the Customs authorities to be true, as they must 
be taken to be true for the purpose of this application under Article 226, it seems to 
me that no case for the issue of a svrit of prohibition has been made out. In the 
result the judgment of the Appeal Court is reversed and that of the learned Single 
Judge restored. The appellants will have costs incurred in this Court. One hearing 
fee. 

Htgde , J. for Bachaioat , and himself — We had the advantage of studying 
the judgment just now delivered by our brother Sikri, J, but we regret that we are 
unable to agree with the conclusions reached by him. After carefully analysing 
the arguments advanced before us we have come to the conclusion that no grounds 
were made out to interfere with the order of the Appellate Bench of the Madras 
High Court. We shall now proceed to give cur reasons in support of our con- 
clusion. 

The respondents in these appeals arc exporters of manganese ore. It is sadi 
that they had exported large quantities of manganese ore after ostensibly comp’ying 
with the formalities of law but in reality they had under-invoiced the various consign- 
ments sent by them and further that they had failed to repatriate foreign exchange 
of the value of about three crores of rupees obtained by them as the price of the 
manganese ore exported. It is said that by so doing they had contravened section 
t2 (1) of the Foreign Exchange Regulation Act 1947 (to be hereinafter referred 
to as the Act) read with section 23 (A) of that Act and sections 19 and 167 (8) of 
the Sea Customs Act. The case for the appellants is that during the search of 
the house of some of the respondents on suspicion that they had hoarded gold 
certain documents from the house of some of the respondents were seized and those 
documents disclosed the facts set out above. On the basis of the said information 
the Deputy Collector of Customs Visakhapatnam issued several notices to the 
respondents requiring them to show cause why action should not be takn against 
them under the aforementioned provisions. On receipt of those notices the respon- 
dents moved the High Court of Madras under Article 226 of the Constitution 
praying that that Court may be pleased quash the show cause notices in question 
and prohibit the appellants from taking any further action on the basis of those 
notices. Those petitions were dismissed by Kailasam, J., on 1st September, 1966 
but hts orders were reversed by the Appellate Bench of that Court by its Judgment 
dated 12th September, 1967. The Appellate Bench granted the reliefs prayed for 
by the respondents. It is as against that decision these appeals liavc been brought 
after obtaining the necessary certificates from ihe High Court. 

The only question that arises for decision in these appea's is whether on the 
facts set out in the show cause notices, which facts have to be assumed to be correct 
for the purpose of these proceedings, the respondents can be held to have contravened 
section 12 (r) which reads: 

The Central Government may, by notificat'on in the Official Gazette, prohibit 
the taking or sending out by land, sea or air (hereinafter in tin's section referred 
to as export) of any goods or class of goods specified in the notification from India 
directly or indhectiv to any place so specified unless a declaration supported 
by such evidence as may bo prescribed or specified, is furnished by the exporter 
to the prescribed authority that the amount representing the full export value of 
the goods has been, or will within the prescribed period be. paid in the prescribed 
manner.’’ 

On 4th August. 1947. the Central Government issued a notification prohibiting 
the export of all goods to any place outside India unless a declaration supported by 
such evidence as may be prescribed is furnished by the exporter to the prescribed 
authority that the amount represcnt'ng the full export value of the gooeis has been 
or will within the prescribed period ly\ paid in the prcscrib'xl manner. Rule 3 
of the Foreign Exchange Rcgulat'on Rules 1952 framed under section 27 of the 
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Act provides that a declaration under section 12 of the Act shall be in one of the 
forms set out in the First Schedule as the Reserve Bank may by notification in the 
Official Gazette specify as appropriate to the requirements of a case. The form 
that is relevant for our present purpose is G. R. r. Rule 5 empowers the Reserve 
Bank, the Collector of Customs or the postal authorities, to require the exporter 
to furnish such evidence in support of the declaration as may satisfy them that the 
exporter is a person resident in India or has a place of business in India. These 
authorities may also require the exporter to produce in support of the declaration 
such evidence as may be in his possession or power to satisfy them (z) that the desti- 
nation stated on the declaration is the final place of destination of the goods exported; 
{it) that the invoice value stated in the declaration is the full export value of the 
goods, and (z‘z'z‘) that the amount representing the full export value of the goods has 
been or will be paid to the exporter. Form G. R. 1 stipulates that the exporter 
should furnish the information called for therein. Therein the exporter is also 
required to make the following declaration: 

” I hereby declare that I am the seller/consignor of the goods in respect of 
which this declaration is made and that the particulars given above are true and 
(a) that the invoice value declared is the full export value of the goods and is 
the same as that contracted with the buyer; (b) that this is a fair valuation of the 
goods which are unsold. 

I/My principals undertake that I/thev will deliver to the bank mentioned 
below the foreign exchange/rupee proceeds resulting from the export of these 
goods or before ” 

It is not denied that the respondents before exporting the goods in question had 
furnished declarations in the prescribed forms. Therein they had declared that 
the full export value of the goods has been or will within the prescribed period be 
paid in the prescribed manner. It is also not denied that they had furnished to 
the appropriate authorities the prescribed evidence. The case against them as 
mentioned earlier, is that they had under-invoiced the goods and failed to repatriate 
a portion of the foreign exchange earned by them. It is also alleged that they gave 
incorrect information in their declarations. If these allegations are correct which 
we have to assume to be correct for the purpose of this case, then it is obvious tliat 
the declarations given by the respondents do not comply with the requirements of 
rule 5. 

.Section 22 of the Act provides that no person when making an application 
or declaration to any authority or person for any purpose under the Act shall give 
any information or make any statement which he knows or has reasonable cause to 
.believe to be false or not true, in any material particular. Section 23 prescribes 
that if any person contravenes the provisions of section 12 or of any rule, direction 
or order made thereunder he sliall (<z) be liable to such penalty not exceeding three 
times the value of the foreign exchange in respect of which the contravention has 
taken place, or five thousand rupees, whichever is more, as may be adjudged by 
the Director of Enforcement in the manner provided in the Act or (b) upon convic- 
tion by a Court, be punishable with imprisonment for a term which may cx f end 
to two vears, or with fine, or with both. In view of these provisions it was not dis- 
puted before us that if the information given by the respondents in the aforemen- 
tioned declarations was false to the knowledge of those who made those declarations 
or if they had reasonable cause to believe that it was false or not true in any material 
particular then they are liable to be dealt with under section 23. 

Sub-section (2) of section 12 provides that: 

“ Where any export of goods has been made to svhich a notification under sub- 
section (1) applies, no person entitled to sell, or procure the sale of the sale goods 
shall, except with the prmvssion of the Reserve Bink, do or refrain from doing 
anything or take or refrain from taking any action wh’ch has the effect of securing 
that 
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(b) payment for the goods is made otherwise than in the prescribed manner 
or does not represent the full amount payable by the foreign buyer in respect of 
the goods, subject to such deductions, if any, as may be allowed by the Reserve 
Bank, or is delayed to such extent as aforesaid.” 

The contravention of the above provisions is punishable under section 23. Hence 
the respondents' failure to repatriate any part of the foreign exchange earned by 
them by the sale of the manganese ore exported can be penalised, by imposing on 
them a penalty not exceeding three times the value oft he foreign exchange in respect 
of which the contravention had taken place or Rs. 5>°°o which ever is more as may 
be adjudged bv the Director of Enforcement in the manner provided in the Act. 
Hence it is open to the Director of Enforcement to levy on such of the respondents 
as have contravened section 12 (2) penalty not exceeding three times the value of 
the foreign exchange not repatriated which in the prcSent case can be about nine 
crores of rupees. They may also be punished under section 23 (1) (£>). This 
position is conceded by the Counsel appearing for the appellants. But it is urged 
on behalf of the appellants that for the offences committed by the respondents they 
are not only liable to be punished under section 23 but also under section 23 (A) . 
The Appellate Bench of the Madras High Court negatived that contention. Section 
23 (A) as it stood at the relevant time provided that: 

" Without prejudice to the provisions of section 23 or any other provision con- 

tamed in this Act. the restrictions imposed by sub-section (1) of 

section 12 .shall be deemed to have been imposed under section 19 of 

the Sea Customs Act 1878 and all provisions of that Act shall have effect^ accord- 
ingly, except that section 183, thereof shall have effect as if for the word shall 
therein the word 'may 5 were substituted." 

If the allegations mentioned in the show cause notices come within the scope of 
section 23 (A) then it necessarily follows that they will be governed by the provisions 
in section ig and section 167 (8) of the Sea Customs Act, 1878. Section 19 of 
the Sea Customs Act provides: 

“ that the Central Government may from time to time by notification in the 
official gazette prohibit or restrict the bringing or taking by sea or by land goods 
of any specified description into or out of India a cross any customs frontiers as 
defined by the Central Government.' 5 

This section is similar to section 12 (1) of the Act. Section 167 (8) provides for 
punishments for offences under that Act. That section to the extent material for 
our present purpose reads: 

“ The offences mentioned in the first column of the following schedule shall be 
punishable to the extend mentioned in the third column of the same with reference 
to such offences respectively: 



Sections of this 


Offences 

Act to ii'hich offence 

Penalties . 


has reference. 


I - 

O 

0 

O 


S. If any goods, the importation 
or exportation of which is for 
the time being prohibited or 
restricted by or under Chapter 
IV of this Act, be imported 
into or exported from India 
contrary to such prohibition 
or restriction; or 


18 & 19 such goods shall be liable 
to confiscation; and 

any person concerned in 
any such offence shall be 
liable to a penalty not 
excc-cding three times the 
value of the goods, or not 
exceeding one thousand 
rupees. 


scj— 86 
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if any attempt be made so to 
import or export any such 
goods; or 

if any such goods be found in 
any package produced to any 
officer of Customs as contain- 
ing no such goods; or 

if any such goods, or any duti- 
able goods, be found either 
before or after landing or ship- 
ment to have been concealed 
in anv manner on board of 
any vessel within the limits of 
any port in India; or 

if any goods, the exportation 
of which is prohibited or res- 
stricted as aforesaid, be 
brought to any wharf in order 
to be put on board of any 
vessel for exportation contrary 
to such prohibition or restric- 
tion. 


If an offence falls under section 23-A the fact that the said offence is also punish- 
able under section 23 is immaterial. The provisions of section 23 (A) arc without 
prejudice to the provisions of section 23. The mere fact that the offences alleged 
against the respondents are punishable under section 23 would not exclude the 
application of section 23 (A). Therefore all that we have to sec is whether those 
offences fall within the ambit of section 23 (A). If they do then the impugned 
show cause notices must be held to be valid. If they do not, then no proceeding 
can be taken on the basis of those notices. 

Before a case can.be held to fall within the scope of section 23 (A) it must be 
shown that there has been a contravention of the restrictions imposed by section is 
(1). Therefore wc have to find out what those restrictions arc ? The only restric- 
tion placed by section 12(1) read with the Central Government Notification dated 
4th August, 1947, is that no one should export any goods from this country without 
furnishing the declaration mentioned in section 12 (1). Admittedly the stipulated 
declarations in the prescribed forms have been furnished. The evidence specified 
have also been given. Therefore prima facie there was no contravention of section 
12 (1). What is said against the respondents is that the invoice price mentioned by 
them in the declarations did not represent the full export value; hence the declara- 
tions given by them arc invalid declarations which means that the concerned goods 
were exported without furnishing the declaration required by section 12 (r). It 
is not possible to accept this, argument. The declarations given do satisfy the 
requirements of section 12 (1) though they do not correctly furnish all the informa- 
tions asked for in the form. Such dcclaratioas cannot be considered as non-est. 
The informations called for in the prescribed form cannot be considered as restric- 
tions imposed by section 12 (1). They arc merely informations called for the proper 
exercise of the powers under the Act. Many of them do not relate to the restrictions 
imposed by section 12 (1). Neither section 12 (1) nor any other provision in the 
Act empower the rule making authority to add to the restrictions imposted by 
section 12 (r). Fot finding out the restrictions imposed by section 12(1) wc have 
only to look to that section. The requirement of that section is satisfied if the stipu- 
lated declaration supported by the evidence prescribed or specified is furnished. 
The contravention complained of in this case is really the contravention of section 
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12 (2) and rule 5. The former is punishable under section 23 and the latter under 
section 23 read with section 22. 

The declaration required by section 12 (1) is only to the effect that the amoun' 
representing the full export value of the goods has been or will within the prescribed 
period be. paid in the prescribed manner. This is as it should be because this 
section governs both the goods sold to the foreign buyers as well as those sent on 
consignment basis. So far as the goods sold to the foreign buyer are concerned it 
is generally possible for the exporter to know the exact value but that would not be 
the position when the goods are sent on consignment basis. In the case of goods 
sent on consignment basis, the exporter can give only an estimated value. The 
main purpose of section 12 (1) is to get a declaration from the exporter that he has 
either brought or will bring back the amount representing the full export value of 
the goods exported. There are other provisions in the Act to deal with other situ- 
ations. We shall presently refer to them. 

If we are to hold that every declaration which does not state accurately the 
full export value of the goods exported is a contravention of the restrictions imposed 
by section 12 (r) then all exports on consignment basis must be held to contravene 
the restrictions imposed by section 12 (1). Admittedly section 12 (1) governs 
every type of export. Again it is hard to believe that the Legislature intended that 
any minor mistake in giving the full export value should be penalised in the manner 
provided in section 23 (A). The wording of section 12 (1) docs not support such a 
conclusion. Such a conclusion does not accord with the purpose of section 12 (1). 

It is true that the regulations contained in the Act arc enacted in the economic 
and financial interest of this country. The contravention of those regulations, 
which we -were told are widespread are affecting vital economic interest of this 
country'. Therefore the rigour and sanctity of those regulations should be main- 
tained but at the same time it should not be forgotten that section t2 (1) is a penal 
section. The true rule of construction of a section like section 12 (1) is, if we may 
say so with respect, as mentioned by Plowman, J. In R eH.P.C. Productions Ltd. 1 * . 
Therein the learned Judge observed: 

cc I approach the question of the construction of the Exchange Control Act in 
the light of principles stated by Upjohn J. in London and Country Commercial Properties 
Investments v. Attorney-General- to which Mr. Bagnall referred. In that case 
the Court was concerned with the construction of the Borrowing (Control 
and Guarantees). Act 1946 and the Control of Borrowing Order 1947. 
Upjohn J. said:- c: the first question I have to consider is what are the principles 

of construction which I must adopt in construing this Act and this order I 

have to bear in mind that this is a penal statute. It indeed, I suppose, represents 
'the high water mark of the Parliamentary invasion of the traditional rights of 
the subjects of this realm." Then he went on to explain why that was so and 
continued; “ In those circumstances what arc the canons of construction to 
be adopted? I do not propose to refer to the authorities at length. I think 
that the proper approach to the construction of such a statute as this is that I 
must construe it as I would any other instrument, that is to say, I must look at all 
the surrounding circumstances, I must look at the mischief intended to be 
remedied, I must above all give effect to the words that have been used in the 
section. That is plain from the decision in Dyke v. Elliot . 3 see in particular, 
the judgment of James L.J. but if on construing the relevant sections of the 
Act and the order there appears any reasonable doubt or ambiguity then being 
a penal statute I must apply the principles laid down succinctly by Lord Esher in 
Turk and sons v. P Hester.*'’ 

In Lender, and Xcrlk Easterr: Rly. Co. v. Berriman s . Lord Macmillan observed : 


1. (1962) i AU E.R. 31 : (1962) C.H.D.X. 

46G at 473. 

-• (>953) t AU E.R. 436. 


3. (1872) L.R. 4 P.C. 184, 191. 

4. (jSS 7 ) s 9 629. 

5 - (1946) A.C.P. 286 at 205. 
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cc Where penalities for infringement are imposed it is not legitimate to stretch 
the language of a rule, however beneficient its intention, beyond the fair and 
ordinary meaning of its language.” 

This Court in Tolar am Relumal and another v. State of Bombay' 1 , speaking through 
Mahajan, C. J. observed: 

“ It is not competent to the Court to stretch the meaning of an expression used 
by the Legislature in order to cany out the intention of the Legislature. 

Hereinbefore we have examined the language of section 12 (1) and its purpose. 
We have also referred to the provisions which provide for the punishment o t c 
contraventions complained of in these cases. Those provisions are adequate 0 
meet the situation. In our opinion the language of section 12 (1) does not pcrmi 
the acceptance of th~ interpretation placed on it bv the appellants nor are vc a -c 
to come to the conclusion that the Legislature intended that the offences complaine 
of in these proceedings should be made punishable under section 23 (A), 
interpretation sought to be placed by the appellants on section 12 (1) is accep 
it may result in unnecessary' hardship in numerous cases. 

There are two facets in every' export, one relating to the goods exported and the 
other relating to the foreign exchange earned as a result of the export. roa - 
speaking the former aspect is dealt with by the Customs authorities and lie a 1 
either by the Reserve Bank or by the Director of Enforcement. The price o goo 
exported has to be mentioned in the invoice. But the Reserve Bank has power o 
examine whether the price mentioned in the invoice is correct. Sec .on 12 to 
provides that where in relation to any goods exported the value as s a c 
invoice is less than the amount which in the opinion of the Reserve Bank repres 
the full export value of those goods, the Reserve Bank may issue an order rcquiri ^ 
the person holding the shipping documents to retain possession thercol un 1 ® 
time as the exporter of the goods has made arrangements for the Reserve Ban 4 
person authorised by the Reserve Bank to receive on behalf of the exporter P a > 
in the prescribed manner of an amount which represents in the opinion o 
Restrw. Bank the full export value of the goods. Sub-section (6) of sec if>n , 

that for the purpose of ensuring compliance with the provisions of that sec ,on - 
any orders or directions made thereunder, the Reserve Bank mav require a.n> person 
making any export of goods to which a notification under sub-scction (1) app ic- 
to exhibit contracts with his foreign buyer or other evidence to show la ® .4 
amount payable by the said buyer in respect of the goods have been or w wi u 
the prescribed period be paid in the prescribed manner. These provisions g° 
indicate that so far as the value of the goods exported is concerned the matter is . 
primarily in the hands of the Reserve Bank and the Customs authorities are np 
burdened with that work. This aspect becomes relevant in ascertaining the true 
scope of section 12 (1). If wc bear in mind the scheme of the Act, it is clear u- 
so far as the Customs authorities are concerned all that thev have to see is t 1.. 
goods arc exported without furnishing the declaration prescribed uncer sect. on - 
(1). Once that stage is passed the rest of the matter is left in the hands o 
Reserve Bank and the Director of Enforcement. 

In view of our above conclusion it is unnecessary for us to examine the other 
contentions advanced on behalf of the parties. In the result these appeals fail ar.u 
they arc dismissed with costs. One hearing fee. 

ORDER 

In accordance with the opinion of the majority, these appeals are dismissed 
with costs. One hearing fee. 

• \r \f TC Appeals dismiss'd. 


i- (1955) 1 S.C.R.. 158 


n. 1G4 : (1954) S.C.J. 547* 



685 


|j STATE OF MAHARASHTRA r. H. NARBHERAM RAD- 

THE SUPREME COURT OF INDIA 

(Civil Appellate Jurisdiction) 

Presext :-J. C. Shrb, a K. Mtttbr, K. S. Hrobr a® A. K. Grovhr JJ 
rsEJJii j __ Appellant* 

The State of Maharashtra 

, , . . Respondents. 

Himma tbhai Narbheram Rao and others 

and 

c Bombav and another (In 

The Municipal Corporation of Greater - . . Appellants f 

both the Appeals) 

"■ . . Respondents. 

Noor Mahomed Mahobatklmn \ as amended bj Act {XIV of 1961 ), sections 

Bombay Municipal Corporation . ' deleterious to public health— Removal 

365, 366.. 367, 368 and f‘-^f Zenrj at the expense of its owner, if infringes the 

of carcass through the 3 p jftke Constitution— Restriction on the owner s 

guarantee of freedom commensurate with the need of protection 

of the interes of -P * ' , , ig ( 5 ). 31 and 31 (5) ( b ) (11)— Scope- 

Constitution of India (I95o),-W^. o 9 O Ci £ ^ of a Atizen to dispose of property 
Law imposing reasonable rest F Article 31 — Extinction oj the right of 

rot free from the challenge of aola . destroy it for abating nuisance and preven- 

ttdrofthem^ablepwperg^^^ / rf ,„ gi ( 5 ) (*) (»). 

fir* danger to public health cohered y * ^ ^ rfght to 

Article 19 CO C/) ° f th rnronStv U Carcass of an animal belonging to a person 
nrauire hold and dispose ofproper - ,. | f the carcass. But that funda- 

ST ‘%si -»* « is “*** 

mental right, use a 

to reasonable restrictions. no vi cus thing, if allowed to remain on 

A carcass being in its very na u tQ cause scr ; ous harm to the health 

the premises of the owner or -oc up.ei , ' ersons in the neighbourhood. The 

and^* well-being of the occupier of the place in which t he carcass 

law which imposes on the or t0 get it removed through the Municipal 

is found, dutv to rct^the «rea- . $ conCeived in the interests of the general 

agency" ; i? h the l^st practicable a . nuisancc d f ?r protection of public 

public. A law designed to -ba c ^ tccxion c f the interests of the general 

health is prime facie one e ^^ c : ent: ^ h e restriction imposed by the law must 
public. But that alone is no arbitrary' or excessive, and must not 

be reasonable, i.e., the res C £° izcn a limitation which is not calculated to ensure 

the general public. 

Reasonableness be iidicren^uithc^i^ri^ed 

ofthcnati^ofttengh^.Lg.wor^j - protcct ; 0 n against danger which may 
exercise of the ^.^he Ixerd^ofthc right. In each the test is whether the 
result to the ?iMi . ^.. h ^ nccd c f protection of the interest of the pubhe 

restnction is comm ra- -„ ht But the fact that the owner is unable to sell 
against the extra ~c o - » - rcd to pav a fee for removal of the carcass docs 

for a price the care a ~ jj.* h .^ scnT ; rJU P conceived in the interests of the general 

n0t WV n u^£nible‘ The Corporation has to arrange for effectively disposing 
public, unr< sename. rwccssarv for effectuating tluit purpose to provide 

S hodd be cttingublttd. Unte, .he title 


• C A No. 1654 of 1566 and 

t CAs. Nos. 1019 and 1020 of 1967. 


15th October, 1968, 



6§6 


ThE SUPRE?>!E COURT JOURNAL 


ii9?0 


of the owner in the carcass is extinguished, various complications may arise in 
the way of disposal of the carcass. If the carcass is likely to be deleterious to 
public health and its removal from the place where it is lying being in the 
interests of the public health, imposition of an obligation upon the owner to 
remove the carcass at his own expense or to pay for its removal, cannot, be regarded 
as unreasonable, even if the charge which falls upon the owner is in addition to 
the loss which he suffers by reason of the extinction of his title in the carcass. 
If the owner’s right to dispose of his property is by the enactment of the impugned 
section subjected to reasonable restrictions, it must follow that the right of the 
skinner, assuming that he lias a right in the carcass, is also subjected to reasonable 
restrictions, imposed in the interests of the general public. 

The impugned provisions do not infringe the guarantee of freedom under 
Article 1 9 (i )(/) of the Constitution. But even ifit be established that the law which 
imposes a reasonable restriction upon the right of a citizen to acquire, hold and 
dispose of property, is not on that account free from the challenge that it infringes 
the guaranteed freedom under Article 31. It is sufficient for the purpose of tins 
case to hold that a law declaring extinction of the right of the owner in moveab'c 
property not with a view to use it for a public purpose but to destroy it for abating 
nuisance and preventing danger to public health and vesting it in the Corporation 
entrusted with power to take steps to maintain public health is not a law for 
acquisition of property for a public purpose. In any event the law is not, because 
of the exemption contained clause (5) ( b ) (ii) of Article 31 of the Constitution, 
invalid even if it does not provide for payment of compensation for deprivation of 
the right to property. The owner of the carcass is, therefore, unable to sustain 
his plea that Article 19 (1) (/) and Article 31 (2) were infringed by the impugned 
provisions. 

The first respondent is carrying on business as a skinner of carcass and claims 
protection of its fundamental right under Article 19 (1) (g) of the Constitut : on. 
The first respondent cannot claim the protection of Article 31 (2) of the Consti- 
tution, because until it purchases the carcasses from the owner it has no right in 
the property, and it cannot set up a grievance for loss of property which it docs 
not own. 

Appeal from the Judgment and Order dated the 8th March, 1963 of the Bombay 
High Court in Appeal No. 7 of 1963 and Appeals from the Judgment and 
Order dated the 20th August, 1964 of the Bombay High Ccurt in Appeals 
Nos. 53 and 55 cf 1963. 

C. K. Daphtary, Attorney- General for India, and A’’. S. Bindra, Senior Advocate, 
(R. Gopalaknshnan and S. P. jfayar, Advocates, with them.), for Appellant (In C.A. 
No. 1654 of 1966). 

JPiren De, Solicitor-General of India, ( G . L. Sanghi, Advocate, and J. B. Dada- 
chanji, Advocate of Mjs. J. B. Dadachanji & Co., with him), for Appellants (In 
C.A. Nos. 1019 and 1020 of 1967) and Respondents Nos. 3 and 4 (In C.A. No. 1654 
of 1966). 

B. Sen, Senior Advocate.- (/. A r . Shr.ijf, Advocate, with him), for Respondents 
Nos. 1 and 2 (rn C.A. No. 1654 of tg66b 

K. K. Singhvi, Senior Advocate (S. C. Agarwala, R. K. Garg and D. P. Singh 
Advocates of Mjs. Ramamurthi & Go., and A. K. Gupta, Advocate, with him), lor 
Respondents (In C.A. No. 1020 cf 1967}- 

Thc Judgment of the Court was delivered by 

Shah, J. — The High Court of Bombay has dec}.-. red section 372 (g) and a par? 
of .cction 385 of the Bombay Municij al Corporation Act III of j 888 as amended 
by Act XIV of 1961 ultra vjrts beraus in th:ir view these provisions infringe the 
guarantee of Article* 19 (1) (/) and (g) of the. Constitution. The State of Maha- 
rashtra and the Municipal Corporation of Greater Bombay have appealed to this 
Court. 
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The first respondent in Appeal No. 1654 of T 966 is a society registered under 
the Societies Registration Act, i860, and carries on, within the limits of Greater 
Bombay, the business of skinning carcasses of dead animals and utilising the pro- 
ducts for industrial uses. The second respondent is an owner of a stable of milch- 
cattle at Andheri within the limits of Greater Bombay. By Act XIV of 1961 the 
Legislature of the State of Maharashtra amended, amongst others, sections 367, 
372 and 385 of Act III of 1888 enacting that an owner of the carcass of a dead animal 
shall deposit it at the place appointed in that behalf by the Corporation, and entrus- 
ted the Corporation with power to arrange for disposal of the carcasses. On 
October, 1961 the Assistant Head Supervisor of the Municipal Corporation called 
upon the first respondent to stop removing carcases from the “ K 55 Ward of the 
Corporation. On 27th November, 1961, the Corporation published a notification 
inviting the attention of the public concerned to the provisions of section 385 and 
other provisions of the Act and warned the persons concerned that variation of the 
provisions was liable to be punished. On 10th January', 1962, the Corporation 
resolved to grant a contract authorising removal and disposal of carcasses under 
section 385 of the Act in respect of Wards, H. K. L. M. E. P. B. & T. to the 
Harijan Workmen’s Co-operative Labour Society Ltd., and declared that no other 
person or agency was a.uthorised to remove and dispose of carcasses under the pro- 
visions of section 385 of the Act. 

Respondents Nos. 1 and 2 to this appeal moved a petition jn the High Court 
of Bombay for an order cancelling or setting aside the notice dated 14th October, 
1961, and the notification dated 27th November, 1961; for an order restraining the 
Corporation from demanding fee for removal of such carcasses, from taking any 
steps or proceedings against the respondents for enforcement of the provisions of 
sections 366, 367 (c), 372 (g) and 385 of the Act and from claiming ownership in 
the carcasses of the dead animals of private owners. The State of Maharashtra 
was later impleaded as a party-respondent to the petition. 

Kantawaila, J., dismissed the petition. He held that sections 366, 367 (c) and 
385 of the Act were “ enacted for the promotion of public health and for the pre- 
vention of danger to life of the community and in the larger interest of the public,” 
and that the restrictions upon the rights of the owners of cattle and persons carrying 
on business in carcasses were, because of the special protection granted by Article 
31 (5) (b) (it) not inconsistent with or repugnant to the fundamental rights guaran- 
teed under Article 31 (2) of the Constitution, and since the impugned provisions 
were protected, the second respondent could not claim that his fundamental 
right guaranteed by Article 19 (1) if) of the Constitution was infringed. The 
learned Judge also held that the restrictions imposed by the impugned provisions 
were reasonable and in the interest of the general public and were on that account 
not within the protection of Article 19 (1) (g) of the Constitution. 


In appeal under the Letters Patent the High Court modified the order passed 
by Kantawaila, J., and declared section 372 (g) and a part of section 385 of the 
Act invalid. The High Court did not pass any order consequential on the declara- 
tion. Against that order the State of Maharashtra has preferred this appeal with 
certificate granted by the High Court. 

Section 3 (c) defines nuisance ’ : it includes any act, omission, place, or thing 
which causes or is likely to cause injury, danger, annoyance or offence to the smse 
of Sight, smelling 01 hearing, or which is or may be dangerous to life or injurious 
tc health or property. ^ Section 61 sets out the obligators' and discretionary duties 
of the corporation. It is thereby incumbent upon the Corporation to make adequate 
provision, it.ter alia , for scavenging, removal and disposal ofexcrcmcntitious and other 
filthy matters, and of all ashes, refuse and rubbish, reclamation of unhealthy locali- 
ties, removal of no.vous vegetation and generally the abatement cf all nuisances 
Bv sections 365. 366, 367, 368, 372 and 385 it was provided that— 


Section 365 — ■“ For the purposes of securing the efficient 
sing of al' streets and premises, the Commissioner shall take 


scavenging and clean- 
measures for securing — 
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(b) the femoval of the contents of all receptacles and depots and of the 
accumulations at all places provided or appointed by him under section 367 or 
368 for the temporary deposit of any of the matters specified in the raid sections.” 


Section 366 — “All matters collected by municipal servants or contractors 
in pursuance of the last preceding section and of section 369 and carcasses of 
of dead animals deposited in any public receptacle, depot or place under section 
367 shall be the property of the Corporation.” 


Section 367 — “ The Commissioner shall provide or appoint in proper and 
convenient situations public receptacles, depots and places for the temporary 
deposit or final disposal of — 

(a) dust, ashes, refuse and rubbish ; 

(b) trade refuse; 

(c) carcasses of dead animals and excrementitious and polluted matter; 


Provided that — 

(£) the said matters shall not be finally disposed of in any place or manner 
in which the same have not heretofore been so disposed of, without the sanction 
of the corporation or in any place or manner which the State Government think 
fit to disallow; 

(it) i ny power conferred by this section sha’l be exercised in such manner 
as to create the least practicable nuisance.” 

Section 368 — (1) It shall be incumbent on the owners and occupiers of 
all premises to cause all dust, ashes, refuse, rubbish and trade refuse to be collec- 
ted from their respective premises and to be deposited at such times as the Com- 
missioner, by public notice, fiom time to time prescribes in the public receptacle, 
depot or place provided or appointed under the last preceding section or the tempo- 
rary deposit or final disposal thereof. 

* * * * * * » 


Section 372 — “ No person — 

(a) who is bound, under section 368 or section 370, to cause the removal of 
dust, ashes, refuse, rubbish and trade refuse or of excrementitious or polluted 
matter, shall allow the same to accumulate on his premises for more than twenty- 
four hours, or neglect to cause the same to be removed to the depot, receptacle 
or place provided or appointed for that purpose; 

****** 

(g) shall deposit the skin or otherwise dispose of the carcass of any dead 
animal at a place not provided or appointed for this purpose under section 367.” 

Section 385 — “ (1) It shall be the duty of the Commissioner to provide For 
the removal of the carcasses of all animals dying within Greater Bombay; 

(2) The occupier of any prenvses in or upon which the animals shall die 
or in or upon which the carcass of any animal shall be found, and the person 
having the charge of any animal which dies in the street or in any open place, 
shall within three hours after the death of such animal, or if the death occurs at 
night, within three hours after sunrise, report the death of such animal at the 
municipal health department office of the division of the Greater Bombay in 
which the death occurred or in which the carcass is found and shall not unless 
authorised by the Comnvssio ner in this behalf, remove or permit to be removed 
the carcass of any animal dying in or upon any place within Greater Bombay; 
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[s.c. n.c. 76.] 

A. N. Ray and Sheo Mahadeo Singh v. 

I. D. Dm, JJ. The State of Bihar. 

6-3-1970. Crl. A. No. 88 of 1967. 

Penal Code (XLV of 1860), section 149 — Essence of the section. 

The essence of section 149 is that an accused person whose case falls within the 
terms of the section cannot put forward the defence that he did not with his own 
hand commit the offence committed in prosecution of the common object of the un- 
lawful assembly. It is an offence committed by a member of an unlawful assembly 
and it is an offence such as the members of that assembly have to be likely to be 
committed in prosecution of that object. 

Section 149 creates a specific offence and deals with the punishment of that 
offence. The emphasis is on common object. There is no question of common 
intention. ' The act must be one which upon the evidence appears to have been done 
with a view to accomplishing the common object attributed to the members of the 
unlawful assembly. Thus every person who is engaged in prosecuting the same 
object, although he had no intention to commit the offence, will be guilty of an 
offence which fulfills or tends to fulfil the object which he is himself engaged in pro- 
secuting in the circumstances mentioned in the section. It is in this sense that 
common object is to be understood. 


V.K. Appeal dismissed. 

[s.c. N.c. 77.] 

A. N. Ray and Siddanna Apparao Patil v. 

I. D. Dua, JJ. The State of Maharashtra. 

6-3-1970. Crl. App. No. 180 of 1967. 

Criminal Procedure Code (V of 1898), section 410 — Scope — Appeal under — - 
Arguable and substantial questions raised — Summary dismissal improper. 

The right to prefer an appeal from sentence of Court of session is conferred by 
section 410 of the Criminal P. C. The right to appeal is one both on a matter of fact 
and a matter of law. 

The following principles emerge from the decisions ; First, the appellate Court 
under section 410, Criminal Procedure Code, undoubtedly has power to summary 
dismissal. Secondly, if the appeal raises arguable and substantial points the High 
Court should give reasons for rejection of appeal. Thirdly, rejection of an appeal 
by using only one word of dismissal causes difficulties and embarassment in findi ng 
out the reasons which weighed with the High Court in dismissal of the appeal in 
limine. Fourthly, the High Court should not summarily reject criminal appeals if 
they raise arguable and substantial points. 

V.K. Appeal allowed and 

case remanded. 


[s.c. n.c. 7$.] 

J. C. Shah, 

K. S. Hegcle and Kanpur Sugar Works Ltd. v 

A. N. Grover, JJ. State of Bihar* 

6-3-1970. C.A. No. 169 of!967* 

Bihar Land Reforms Act (XXX of 1956), section 7 (1) and 5 — Scope and appli- 
cability of section 7 (1) — ‘ Building or structure used as factor}- ’ — Import of. 

Section 7 (1) onl} applies to such buildings or structures together with the lands 
on which they stand which arc used as golas, factories or mills for the purpose of 
trade, manufacture or commerce or used for storing grains or keeping cattle or 
implements for the purpose of agriculture. The expression employed bv the Legis- 
lature is “ used as golas, factories or mills ”, and not “used for golas, factories or 
I — ti B C 
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mills. Tire expression lands op XJMcii they stand may include the land which is 
necessary for the efficient user Ox the building for the ouroose for which it is inten- 
ded to be used. It cannot however be held that because a factor.- has, for the 
benefit of the workmen and managing staff working in the factory, constructed 
buildings used as bungalows, quarters for employees, clubs, kitchens, garage, dis- 
pensary, rest-house, out-house, etc., but which are not directly used as factor.* or 



they are used for the purpose of letting out, they would be liable to nav fair and 
equitable ground-rent under the proviso to section 5 (1). 

The definition of factory - in the Factories Act, cannot be a guide, much less 
a useful guide, in determining the meaning of the expression “ factory ” as used in 
the Bihar Land Reforms Act, 1950. 


VJL 


Arpecl cUo h~ed. 


[s.c. N.c. 7S.] 

J. C. Shah, 

K. S. Ifegde and The Bank of Bsroda Ltd. v. 

A. -Y. Grover, JJ. Jinran Lai Mehrotra. 

9-3-1970. CA. No. 1 76 of 1957. 

Specific Relief Act (XI Ail of 1963), section 34 — Master and servant — -Illegal 
dismissal from service — Suit for declaration by servant that he is still in service — 
Maintainability. 

Although in case of illegal termination or dismissal of a servant- the_ servant 
.concerned could claim damages he cannot ask for or be granted a declaration that 
he should be treated as if he was still in service. The law as settled by the Supreme 
Court is that no declaration tc enforce a contract of personal service will be normally 
granted. The well recognised exceptions to this rule are (I) where a public servant 
has been dismissed from service in contravention of Article 311 of the Constitutron ; 


mandatory obligation 
V.K. 


(3) 

imposed by 


statute. 


Aureal cl'.evrc 


Orient Paper ZVBUs Ltd- v. 

Union of Ind«- 
CA. Nor. 976-9 96 of 1955- 


[s.c. x.c. S9.] 

J. C. Shah, 

K. S. Hegdt and 
A. N. Grover. JJ. 

10-3-1970. 

Central Excise and Salt Act (I of 1944) — Assessment by assessing authority coder 
— A quasi-judicial function — Judgment of assessing authority cannot be controlled 
by directions from appellate authority. 

An assessment under the Central Excise and Sait Act by a subordinate officer 
in accordance with the instructions issued by the Collector of Central Excise ar.d 
Customs to whom an appeal lies against the order of that subordinate officer can- 
not be called a valid assessment in the eye of law. No authority, however high, can 
control the decision ofa judicial ora quasi-judicial authority, that being the essence 
of our judicial system. 

In the present case, when the assessment is to be made by the X>rputy Superin- 
tendent or the Assistant Collector, Central Excise, the Collector to whom an appeal 
lies against the order of assessment cannot control or fetter his judgment in the matter 
of assessment. 

The assessing authorities exercise quasi -judicial functions and they have duty 
cast on them to act in a judicial and independent manner. If their judgment i> 



Appeals allowed. 


controlled by the directions given by the Collector it cannot be said to be their 
independent jud gm ent in any sense of the word. An appeal then to the Collector 
becomes an empty formality. 

V.K. . 

[s.c. N.c. 81.] 

S. M. Sikri, 

V '. Bhargava and 
C. A. Vaidialingam, JJ. 

10-3-1970. 


S. N. Shnrma v. 
Bipen Kumar Tiwari. 
Crl. A. No. 256 of 1969. 

Criminal Procedure Code (V of 1898), section 159— Power of Magistrate under 
—Ambit of— Magistrate if can stop investigation by police and proceed to hold the 
enquiry himself. 

Under section 159 of the Code of Criminal Procedure the only power, which 
the Magistrate can exercise on receiving a report from the officer in charge of a police 
station, is to make an order in those cases which are covered by the proviso to sub- 
section (1) of section 157, viz., cases in which the officer m charge of the police station 
docs not proceed to investigate the case. Section 159 docs not empower a Magis- 
trate to stop investigation by the police and proceed to hold the enquiry himself 

On the face of it, the first alternative of directing an investigation m section 159 
cannot arise in a case where the report itself show’s that investigation by lepoie 
is going on in accordance with section 156. It is to be noticed l h*. 
alternative does not give the Magistrate an unqualified power op ^receded 

depute anv Magistrate to hold the preliminary enquiry. That power is preceded 
by^the condition that he may do so, “if he thinks 

it clear that section 159 is primarily meant to give to the ' Magistrate t the 
directing an investigation in rases where the police de „ if 1,5 "thinks 

case under the proviso to section 157 (1) and it is in those f J , sccon d 
fit ”, he ran choose the second alternative. Thus, the pow cr conrerredby thesccon^ 
clause in section 159 is only an alternative to the power g ) C ] PUSC i s 
and can, therefore, be exercised only m those rases m h “ 

applicable. 

The scheme of sections 156 to 159 of the Criminal trtfficdby 

that the power of the police to investigate any co S^b^ offence is u^on roncd by 
the Magistrate, and it is only in cases where the police decide not to ™ 

case that the Magistrate ran intervene and either dir ‘ . to^liim to proceed 
alternative himself proceed or depute a Magistrate sub 
to enquiry into the case. 

Appeal dismissed. 

Y.K. 

[s.c. n.c. 82 .] 

S. M. Sikri, 

V. Bltarga\'a and 
C. A. Vaidialiitgam, JJ. 

10-3-1970. - 

Hindu Law of Inheritance (Amendment; Act (II of 1929) App ica i } 

On a true construction of the Hindu Law of inheritance _(^mcn^mcn ^ . ^ 
of 1929), it applies not only to a rase of a Hind u ‘ J ”f s0 t0 a case of a Hindu 

21st February, 1929 (when the Act came into for ) succeeded by ' a female 

male dying intestate before the Act came into operation and succeeded oy icmme 

heir with a life estate who died after that date. 

Thus, the point of time for the applicability of thc J A s furth^hSd 

opens, viz., when the life estate terminates. In consequent, it ^^e fu her hekt 
that the question as to who is the nearest heir -will fall to J h c dac oi 
expiry of the ownership for life or lives. The death of a Hindu lemalc nte-csi.-te 


Fateh Bibi v. 
Cbaran Dass. 
C.A. Nc. 364 of 1967. 
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holder opens the inheritance to the reversioners and the one most nearly related 
at the time to the last full • owner becomes entitled to the estate. • 

Case-law discussed. 


V.K. 


[s.c. N.c. 83.] 


J. C. Shaft and 

K. S. Hegde, JJ. 
11-3-1970. 


Appeal dismissed. 


Ferozi Lai Jain v. 
Man Mai. 
C.A. No. 302 of 1967. 


Delhi and Ajmer Rent Control Act (XXXVm of 1952), section 13 tl)— Scope- 
Decree for ejectment on the basis of compromise — Legality. 

From the language usedjn section 13 (1) of the Delhi and Ajmer Rent Control 
Act (1952), it is clear that after the Act came into force, a decree for recovery of 
possession can be passed by any Court only if that Court is satisfied that cne cr 
more of the grounds mentioned in section 13 (1) are established. Without such a 
satisfaction, the Court .is incompetent to pass a decree for possession. In other 
words, the jurisdiction of the Court to pass a decree foi recovery of possession of any 
premises depends upon its satisfaction that cne or more o- the grounds mentioned 
m section 13 (1) have been proved. 


In the present case at no stage, the Court was called upon to apply its mind 
to the question whether the alleged sub-letting is true or not. It is' clear from the 
record that the Court proceeded to pass a decree for ejectment solely, on the basis 
of the compromise arrived at between the parties. That being so there can be hardly 
any doubt that the Court was not competent to pass the impugned decree. Hence 
it must be held to be a nullity and no execution can be levied on the basis of such 
a decree. 

V.K. Appeal dismissed. 

[s.c. N.c. 84.] 

A. N. May and Hethubha alias Jithuba Madhuba y. 

I. D. Daa, JJ. The State of Gujarat. 

13-3-1970. Crl. A. No. 100 of 1967. 


Criminal Procedure Code (V of 1898), section 429 — Reference under to the third 
judge — Powers of third judge. 

Penal Code (XLV of 1860), sections 34 and 320 — “Common intention” — Com- 
mon intention to kill Y — X killed by mistake — Common liability if attracted. 

Section 429 of the Criminal Procedure Code states ** that when the judges com- 
prising the Court of appeal are equally divided in opinion, the case with their opinion 
thereon, shall be laid before another judge of the same Court and such judge, after 
such hearing, if any, as he thinks fit, shall deliver his opinion, and the judgment or 
order shall follow such opinion.” Two things are noticeable ; first that the case 
shall be laid before another judge, and secondly, the judgment and order will follow 
the opinion of the third judge. It is therefore manifest that the third judge can or 
will deal with the whole case. Hence the contention that the third judge under sec- 
tion 429 could only deal with the differences between the two judges and not with 
the whole case is untenable. 

The dominant feature of section 34 is the clement of participation in actions. 
Common intention implies acting in concert. There is a pre-arranged plan which 
is proved cither from conduct or from circumstances or from incriminating facts. 
The principle of joint liability in the’ doing of a criminal act is embodied in section 34 
of the Penal Code. The existence of common intention is to be basis of liability. 

A mistake by one of some of the accused as to killing X in place of Y would not 
displace the common intention if the evidence showed the concerted action in further- 
ance of a pre-arranged plan. 

V.K. 


Appeal dismissed. 
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4. for service over 15 years . . one month’s wages for every year of 

service.” 

The reference related to workmen only and did not apply to the clerical staff of 
mist nes. 

There are two workmens' Unions in the Delhi region — the Kapra Mazdoor 
Ekta Union — hereinafter called ‘Ekta Union’, and the other, the Textile Mazdoor 
Union. The Ekta Union made a claim principally for fixation of gratuity in 
addition to the benefit of provident fund admissible to the workmen under the 
Employees Provident Fund Act, to be computed on the consolidated wages inclu- 
sive of dearness allowance. The Ekta Union submitted by its statement of claim 
that a gratuity scheme based on the region-cwm -industry principle, .c.. a uni- 
form scheme applicable to all the four units be framed. The Textile Mazdoor 
Union also supported the claim for the framing of a gratuity scheme on the 
basis of the consolidated wages of workmen but claimed that the scheme should 
be unit-wise. At the trial, it appears that both the Unions pressed for a unit- 
wise scheme of gratuity. 

The Tribunal entered upon the reference in respect of the fixation of gratuity 
scheme in February, 1964 and made an award on 30th June, 1966, operative 
from 1st January. 1964. The award was published on 4th August, 1966. By 
the award two schemes were framed — one relating to the D. C. M. and S. B. 
M., and another relating to the B. C. M. and A. T. M. Under the second 
scheme the digit by which the number of completed year of service was to be 
multiplied in determining the total gratuity was smaller than the digit applicable 
in the case cf the D. C. M. and the S. B. M. The distinction was made 
between the two sets of units, because the D. C. M. and S. B. M. were, in 
the view of the Tribunal, more prosperous units than the B. C. M. and A. T., 
M. The A. T. M., it was found, was a new-comer in the field of textile manu- 
facture, and had for many years been in financial difficulties. 

The D. C. M. employs more than 8000 workmen in its textile unit; the 
S. B. M. has on its roll 5000 workmen; the B. C. M. has 6271 workmen and 
the A. T. M. has 1500 workmen. The D. C. M. and S. B. M. have a com- 
mon retirement benefit scheme in operation since the year 1940. Under the 
scheme gratuity payable to workmen is determined by the length of service before 
retirement. The scheme of gratuity in operation in the D. C. M. and S. B. M. 
is that : ■ 

“In case of retirement from service of the Mills as a result of physical dis- 
ability. due to overage or on account of death after a minimum of seven years’ 
sendee in the concern . 


7 

years 

.. Rs. 350 

8 

years 

.. Rs. 425 

9 

years 

.. Rs. 500 

10 

years 

.. Rs. 575 

11 

years 

.. Rs. 650 

12 

years 

. . Rs. 725 

13 

years 

.. Rs. S00 

14 

years 

.. Rs. 875 

15 

years 

.. R*. 050 

16 

yean 

. . R<=. 1050 

17 

years 

. . Rs. 1150 

IS 

years 

.. Rs. 1250 


? r 1 — o~ 
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19 years . . Rs. 1350 

20 years .. Rs. 1500.” 

Tbe scale of gratuity, it is clear, is independent of the individual wage scale of the 
workman. In the B. C. M. and A. T. M. units there are no such schemes. 

Till the year 1958, there were no standardised wages in the textile indus- 
try. According to the Report of the Central Wage Board for the Cotton Tex- 
tile Industry which was published on 22nd November, 1959, there were in India 
39 regions in tvhich the textile industry was located. The basic monthly wages 
of the workmen in the year 1958 varied between Rs. 18 in Patna and Rs. 30 
in various centres like Bombay, Indore, Madras, Coimbatore, Madurai, Bhiwani, 
EGssar, Ludhiana, Cannanore and certain regions in Rajasthan and Delhi. The 
wage Board recommended in Paragraph 106 of its Report : 

‘‘The Board has come to the conclusion that an increase at the average rate 
of Rs. 8 per month per worker shall be given to all workers in milk of cate- 
gory I from 1st January, 1960, and a further flat increase of Rs. 2 per month 
per w'orker shall be given to them from 1st January, 1962. Likewise an 
increase at the average rate of Rs. 6 per month per worker shall be given to all 
the workers in mills of category II from 1st January', 1960, and a further flat 
increase of Rs. 2 per month per worker shall be given to them from 1st Janu- 
ary, 1962. These increases are subject to the condition that the said sums of 
Rs. 8 and Rs. 6 shall ensure not less than Rs. 7 and Rs. 5 respectively to 
the lowest paid, and that the increase of Rs. 2 from 1st January, 1962 shall be 
flat for all.” 

Category' I included the Delhi region. Since 1st January/. 1962, the basic mini- 
mum wage in the Delhi region is, therefore, Rs. 40 according to the recommenda- 
tions of the Wage Board. In Bombay City and Island (including Kurla). the 
basic w’age, according to the Report of the Wage Board, was also Rs. 30 and by 
the addition of Rs. 10 the basic wage of a workman came to Rs. 40. The work- 
men in other important textile centres also get the same rates. 

The Tribunal was of the view that the average basic wage of the workmen is 
Rs. 60 since the implementation of the Wage Board in the Delhi region. No 
argument was advanced before this Court challenging the correctness of that 
assumption, by' the employers or the workmen. It was also common ground that 
practically uniform basic wage levels prevail in all the large textile centres like 
Bombay, Ahmedabad, Coimbatore and Indore. 

Besides the basic wage the workmen receive dearness allowance under divers; 
awards made by the Industrial Tribunals which “seek for neutralize the cost of 
living index.” There is also a prow dent fund scheme under the Employees Pro- 
vident Fund Act, 1962. whereunder S.% of the basic wage and the dearness allow- 
ance and the retaining allowance for the time being in force is contributed by 
the employees. Besides, there is a right to retre nchment compensation under the 
Industrial Disputes Act, 1947 (section 25 FFF) and the Employees Insurance 
Scheme. In view' of the observations of this Court in Burhcnpttr Tcpti Mil's 
L‘d. v. Bitrhnnpir Tcpti Mills Mas do or Sony It’ 1 2 . that : 

“It is no longer open to doubt that a scheme of gratuity can be introduced 
in concerns w'here there already exist other schemes such as provident fund or 
retrenchment compensation. This has been ruled in a number of cases of this 
Court and recently again in Wer.yer & O. end others v. Their Workmen* 
and Indian Hume Pipe Company Ltd. v. Their Workmen (t is held in these 


1. (19651 1 LXJ. 453 : (1955) 2 S.CJ. 737. 

2. (1953) 2 L.LJ. 403. 


3. (1950) S.CJ. 550 : (1959) 2 L-U. S30. 
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cases that although provident fund and gratuity are benefits available at retire- 
ment they are not the same and one can exist with the other". 

No serious argument was advanced that the existence of these additional benefits 
disentitled the workmen to obtain benefits under a gratuity schemes if the 
employer is able to meet the additional burden. 

But on behalf of all the employers it was urged that — (1) in determining the 
quantum of gratuity, basic wage alone could be taken into account and not the 
consolidated w r age; and (2) it was necessary for the Tribunal to fix when intro- 
ducing a gratuity scheme the age of superannuation. On behalf of the D.C.M., 
S.B.M. and B.C.M. it was urged in addition that a uniform scheme appli- 
cable to the entire industry' on the n g\on-a,m -industry basis should have been 
adopted and not a scheme or schemes applicable to individual units.. On behalf 
of the A. T. M. it was urged that its financial condition is not and has never 
been stable and the burden of payment of gratuity to workmen dying or dis- 
abled or on voluntary retirement from service or when their employment is termi- 
nated is excessive and the Unit was unable, to bear that burden. It was also 
urged on behalf of the A.T.M. that in view of a settlement v/hich was reached 
between the management and workmen it was not open to the Tribunal to ignore 
that settlement and to impose a scheme for payment of gratuity in favour of the 
workmen in this reference. 

While broadly' supporting the award of the Tribunal the workmen claim 
certain modifications. They claim that a shorter period of qualifying service 
for workmen voluntarily retiring should be provided, and gratuity should be 
worked out by the application of a larger multiple of days for each completed 
year of service; that the ceiling of gratuity should be related to a larger number 
of months’ wages; that gratuity should be awarded for dismissal even for mis- 
conduct; that provision should be made for payment of gratuity to Badli work- 
men irrespective of the numbered days for which they work in a year; that the 
expression “average of the basic wage” should be appropriately clarified to avoid 
disputes in the implementation of the gratuity scheme, and that the award should 
be made operative not from 1st January, 1964, but from the date of the reference 
to the Tribunal. 

The two schemes which have been framed may be set out : 

ANNEXURE 'A’ 

“Gratuity scheme applicable to the Delhi Doth Mills and the Swatantra Bharat 
Mills. 

Gratuity will be payable to the employees concerned, in this reference, on the 
scale and subject to the conditions laid down below : 

1 . On the death of employee while in the service of the mill company or 
on his becoming physically or mentally incapacitated for further service : 

(a) After 5 years continuous 12 days’ wages for each completed year 
service and less than io of service, 
years’ service. 

(5) After continuous service of io 15 days’ wages for each completed 
year;. year of service.” 

The gratuity will be paid in each case under clause? 1 r d) and 1 r h' to the 
employees, his heirs or executors or nominee as the case may be: 

Provided that in no case will an employee, who is in service on the date on 
which this scheme is brought into operation, be paid an amount less than 
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what he would have been entitled to under the pre-existing scheme of the 
Employees’ Benefit Fund Trust: 

(ii) Provided further that the maximum payment to be made shall not 
exceed the equivalent of 15 months wages: 

(iii) Provided further that gratuity under this scheme will not be payable to 
any employee who has already received gratuity under the pre-existing scheme 
of the Employees’ Benefit Fund Trust'. 

2. On voluntary retirement or 15 days’ wages for each compJettd 

resignation after 15 years’ year of service, 
service. 

Provided that the maximum payment to be made shall not exceed the equi- 
■valent of 15 months’ wages. 

3. On termination of sendee on. As in clauses 1 (a) and 1 {b) above. 

any ground whatsoever 
except on the ground of 
m’sconduct. 

Provided that the maximum payment to be made shall not exceed the equi- 
valent of 15 months’ wages. 

4. Defhii'i ns : 

(a) “Wages” 

The term “wages” in the scheme will mean the average of the basic wage 
plus the dearness allowance drawn during 12 months next preceding death, 
incapacitation, voluntary retirement, resignation or termination of service and 
will not include overtime wages. 

(b) “ Basic wages ” 

The term "basic wage” will have the meaning as defined in paragraph 110 of 
the Report of the First Central Wage Board for Cotton Textile Industry". 

(c) “Continuous service ’’ 

"Continuous sendee” means un-interrupted service and includes sendee 
which may be interrupted on account of sickness, authorised leave, strike which 
is not illegal, lockout or cessation of work which is not due to any fault on 
the part of the employee: 

Provided that interruption in service upto six months’ duration at any one 
time and 18 months’ duration in the aggregate of the nature other titan those 
specified above shall not cause the employee to lose the credit for previous ser- 
vice in the mills for the purpose of calculation of gratuity", but at the same 
time shall not entitle him to claim benefit of gratuity for period of such inter- 
ruption. Service for he purposes of gratuity" will indude service under the 
previous management whether in the particular mill or other sister mill under 
the same management. 

(d) 5 Resignation ” 

'The w"ord "resignation” will indude abandonment of service by an employee 
provided he submits his resignation within a period of three months from the 
first day" of absence without leave. 

(C) • Length of service” 

For counting length of service.” fraction of a year exceeding six month 1 : 
-shall count as one full year, and six months or less shall be ignored. 

5. Applicvior for gratuity ” 

Any person eligible to daim payment of gratuity" under this scheme shall 
so for as po-stb 7 e, send a written application to the employer within a peiod 
-of six months from the date its payment becomes due. 
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6 . - " Payment of gnitinity ’ 

The employer shall pay the amount of gratuity to employee and in the 
event of his death before the. payment to the person or persons entitled to it 
under clause 1 above within a period of () 0 days of the claim being presented 
to the employer and found valid. 

7. “ Claims by persons who arc no longer in service" 

Claims by persons who are no longer in service of the Company on the date 
of the publication of this award shall not be entertained unless the claims are 
preferred within six months from the dae of publication or this award. 

8. ; " Radii service ” 

Gratuity shall be paid for only those years of Hailti Service in which the 
employee has worked for not less than 240 days. 

9. - *’ Proof of incapacity " 

In proof of physical or mental incapacity, it will be necessary to produce a 
certificate from any one of the Medical Authorities out of a panal to be jointly 
drawn up by the parties. 

10. ''domination" 

(a) Each employee shall, within six months from the date of the publication 
of this award, make a nomination conferring the right to receive the amount of 
gratuity that may be duo to him in the event of his death, before payment has 
been made. 

(b) A nomination made under sub-clause a) above may. at any time, be 
modified by the employee after giving a written notice of his intention of doing 
so. If the nominee prc-deccascs the employee, the interest of the nominee shall 
revert to the employee who may make a fresh nomination in respect such 
interest.” 


ANNEXUUE ‘13’ 

Gratuity scheme applicable to tire Birin Cotton Spinning and Weaving Mills 
and the Ajudhin Textile Mills. 

Gratuity will be payable to the employees concerned in this reference, on the 
scale and subject to tltc conditions laid down below : — 

1. On the dentil of an employee while in the service of the Mill company or 
on his becoming physically or mentally incapacitated for further service : 

(a) After 5 years continuous One fourth month’s wag.es for each 
service and less than 10 completed year of set vice, 

years service. 

(/>) After continuous service of One third month’s wages for each 
10 years'. rompleted year ol’sn vice. 

“The gratuity will be paid in each case under clauses I V) and I <70 to the 
employee, his heirs or executors, or nominee, as the case may he. 

Provided that the maximum payment to l>c made shall not exceed the equiva- 
lent of 12 months’ wages. 

2. On voluntary retirement, or On the same scale as in 1 (/>) above . 
resignation after 15 years 
service. 
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Provided that the maximum payment to be made shall not exceed the 
equivalent of 12 months’ wages 

3 . On termination of service by As in clauses 1 (a) and 1 ( b ) above, 
the employer for any reason 
whatsoever except on the 
ground of misconduct. 

Provided that the maximum payment to be made shall not exceed the equi- 
valent of 12 months’ wages.” 

[Clauses 4 to 10 of Annexure ‘B‘ are the same as in Annexure ‘A’ and need 
not be repeated.] 

Whether against the A.T.M., the Tribunal was incompetent to make an 
award framing a scheme for payment of gratuity may first be considered. Coun- 
sel for the A.T.M. urged that there was a settlement between the workmen and 
the management of the A.T.M. in consequence of which the Tribunal was in- 
competent to make an award. The facts on which reliance was placed are 'these. 
After the dispute was referred to the Industrial Tribunal, there were negotiations 
between the management of the A.T.M. and workmen represented by the two 
Unions and an agreement was reached, the terms whereof were recorded in writ- 
ing. Clauses 6 and 11 (4) of the agreement relate to the claim for gratuity : 

“6. The workmen agree not to claim any further increase in wages, basic 
or dearness, or make any other demand involving financial burdens on the 
Companj r either on their initiative or as a result of any award, till such tune as 
the working of the mills results in profits. 

11. The parties hereto agree to jointly withdraw in terms of this settle- 
ment, the following pending cases and proceedings before the Courts. Tribu- 
nals and Authorities and more especially — 

****** 

(4) With regard to I. D. No. 70 of 1958, the workers agree not to claim any 
benefits that may be granted under the above reference by the Hon'ble Indus- 
trial Tribunal in case the award is given in favour of the workmen, subject to 
clause 7 above.” 

(It is common ground that reference to clause 7 is erroneous : it should be 
to clause 6 .) 

The workmen and the management of the unit submitted an application before 
the Tribunal on 28th December, 1959, admitting that there had been an "overall 
settlement” of all the pending disputes between the management of A.T.M. and 
its workmen represented by die two Unions, and requested that an interim award 
be made in terms of the agreement insofar as the dispute related to the A.T.M. 
No order was passed by the Tribunal on that application. On 4th June, 1962, 
the Manager of the A.T.M. applied to the Tribunal that an interim award be 
pronounced in terms of the agreement. The workmen bad apparently changed 
their attitude by that time and filed a written statement and requested that the 
prayer contained in paragraph-3 of the application - "be rejected as impermissible 
in law.” The Tribunal made an order on 26th November, 1962 and observed : 

“ the only interpretation that can be given to clause 11 (4) of the 

settlement read with clause 7 is, that the workers of the Ajudhia Textile Mills 
had bound themselves not to claim any benefits that might be granted by the 
Tribunal is the award on the present reference, if it turns out to be in favour 
of the workmen unless and until the working of the Mills results in profit. The 
fact that the passing of an award on the demands was envisaged under the 
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settlement gees to show thzt the demands were to be adjudicated upon in any 
case. 

The main case will new proceed in respect of all the mills and the effect of 
the settlement and of the application dated 28th December, 1959, and of the 
5th July, 1952 will be considered at the time cf the final award.'’ 

But in making the final award the Tribunal did not specifically refer to the 
settlement. The terms of danse 6 of the settlement clearly show that if it be 
fened that the A.T.M. had acquired financial stability', it will be liable to pay 
gratuity to the workmen. We are unable to agree with the contention of Coun- 
sel for the A.TJM. that it was intended by the parties that the adjudication pro- 
ceedings against the A.T.M. should be dropped, and after the A.T.M. became 
financially stable a fresh claim should be made by the workmen on which a refer- 
ence may', be made by the Government for adjudication of the claim for gratuity 
against the A.T.M. The contention by the management of the A.T.M. that 
the Tribunal was incompetent to determine the gratuity payable to the workmen 
of the A.T.M. must therefore fail. 

The other contention raised on behalf of the A.T.M. that its finandal position 
was ‘“unstable" need not detain us. The Tribunal has held that the A.T.M. 
was working at a loss since the year 1953-54 and the losses aggregated to Rs. 6.22 
TaVbc in the sear 1958-59, but thereafter the finandal position of the unit improv- 
ed. The trading account for the period ending 3ist March, 1966, showed pro- 
fits amounting to Rs. 3.10 lakhs. In 1960-61 there was a suripos of Rs. 11.18 
lakhs out of which adjusting the depredation, development rebate reserve and 
reserve for bad and doabtful debts, there was a balance of Rs. 7.10 lakhs. In 
1961-62, the net profits of the Unit amounted to Rs. 7.48 l 2 khs and the A.T.M. 
distributed Rs. 52,500 as dividend. In 1962-63, there was a gross profit of 
Rs. 4. 1 8 lakhs and after adjusting depredation and development rebate reserve 
there was a net defidt of Rs. 30517. In 1963-64, there was a gross profit cf 
Rs. 1459 lakhs and after adjusting depredation, reserve for doubtful debts, 
bonus to employees and development rebate reserve, there remained a net profit 
cf Rs. 4.71 lakhs. The Tribunal observed that by 1961-62 all previous losses 
of the Unit were wiped out and that even during the year 1962-63 in which there 
was labour unrest the gross profits were substantial and taking into consideration 
the reserves built by the Company “the picture was not disheartening ar.d from 
the great progress that had been made since 1959-60 there was every reason to 
think that the Mill had achieved stability' and reasonable prosperity and that it 
had an assured future", and the Company was in a position to meet the burden 
cf a modest gratuity scheme. We see r.o reason to disagree with the finding 
recorded by the Tribunal on this question. 

On behalf cf the D.CM„ S.BM. and B.C.M.. it was urged that normally 
gratuity schemes are framed on the region -curn-industiy principle. Lc. a uniform 
scheme applicable to all units is an industry in a region is framed, and no ground 
fer departure from that rule was made cnt. It was urged that this Court has 
accepted invariably the regie n-enn-i ndostry principle in fixing the rates at which 
gratuity should be paid. In cur judgment r.o such rule has been enunciated by 
this Court. In Bhcrcth'zzxd Textile 5lc.zxfcztzrr.ig Co. Ltd. v. Textile 
Lcro-sr A - zccfcicn. Ahnzdcxcd-. this Ccnrt in dealing with the question whe- 
ther the Industrial Court had committed an error in dealing with the claim for 
gratuity on industry-vise basis negatived the contention cf the employers that 
the unit wise basis was the only basis which could be adopted in fixing the rates 
cf gratuity. It was observed at page 34-5 : 


l. (IS50, T S CJR, 323. 
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“Equality of competitive conditions is in a sense necessary from the point 
of view of the employers themselves; that, in fact, was the claim made by the 
Association which suggested that the gratuity scheme should be framed” on 
industry-wise basis spread over the whole of the country'. Similarly equality 
of benefits such as gratuity is likely to secure contentment and satisfaction of 
the employees and lead to industrial peace and harmony. If similar gratuity 
schemes are framed for all the units of the industry migration of employees 
from one unit to another is inevitably checked, and industrial disputes arising 
from unequal treatment in that behalf are minimised. Thus, from the point 
of view of both employers and employees industry-wise approach is on the 
whole desirable.” 

It is clear that the Court rejected in that case the argument that rates of gratuity 
should be determined unit-wise; the Court did not rule that in all cases the region- 
ctun-industry principle should be adopted in fixing the rates of gratuity. That 
yvas made explicit in a later judgment of this Court: Burhanpur Tapi Mills 
Ltd. v. Burhanpur Tapti Mills Mazdoor Sangh . 1 This Court observed at page 
45 6 : 

“ it has been laid down by this Court that there are two general 

methods of fixing the terms of a gratuity scheme. It may be fixed on the basis 
of industy-cum - region or on the basis of units. Both systems are admissible 
but regard must be had to the surrounding circumstances to select the right 
basis. Emphasis must always be laid upon the financial position of the 
employer and his profit-making capacity whichever method is selected.” 

In Garment Cleaning Works v. Its Workmen- this Court observed at page 515: 

“ It is one thing to hold that the gratuity scheme can, in a proper 

case, be framed on industry-ram -region basis, and another thing to say that 
industry -ccm region basis is the only basis on which gratuity scheme can be 
framed. In fact, in a large majority of cases gratuity schemes are drafted on 
the basis of the units and it has never been suggested or held that such scheme 
are not permissible.” 

The Tribunal in the award under appeal observed : 

“There are * * certain peculiar features in the textile industry in this 

region which militate against an industry' cum -region approach. Apart from 
the fact that one of the four units, namely, the Ajudhia Textile Mills is a much 
weaker unit than the rest and has passed through a chequered career during 
its existence, it has to be bome in mind that two of the units namely D.C.M. 
and S.B.M. which are sister concerns, already have some sort of a gratuity 
scheme providing for two important retrial benefits, namely death and physi- 
cal disablement on a scale which is independent of wage variation's and is not 
unsubstantial at least for categories in the lower levels.” 

The Tribunal further observed : 

“If a common scheme is framed for the entire textile industry' at Delhi, i.e. 
for all the four units the quantum of benefits under that scheme will naturally' 
have to be much lower in consideration of the financial condition of the 
Ajudhia Textile Mill, than if a unit-wise scheme is framed. Moreover in a 
common “scheme of gratuity the quantum of benefits to be provided will have 
- to be lower than the benefits already available to workmen in the D.C.M. and 
S.B.M. units for the most important contingencies for which gratuity benefits 
are meant, namely', death and retirement on account of physical or mental 
incapacity'. Such a lowering of the quantum of benefits would not in my' view 
be desirable as it w'ould create legitimate discontent.” 

1. (1965) 1L.LJ.453: (1965)2 S.CJ. 737. 2. (I9«) I L-LJ. 513: (1962) 1 S.C.R.711. 
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In our judgment, no serious objection may be raised against the reasons set out 
by the Tribunal in support of the view that unit-wise approach should be adopted 
In the reference before it and not the region-cum-industry approach. No case is 
therefore made out for interference with the award made determining the rates 
of gratuity unit- wise. 

We also agree with the Tribunal that on the terms of the reference it was 
incompetent to fix the age of superannuation for workmen. We are unable to 
hold that a gratuity scheme may be implemented only if the age of superannua- 
tion of the workmen is determined by the award. Support was sought to be 
derived by Counsel for the employers in support of his plea from the observa- 
tions made by this Court in Buhanpur Tapri Mills Ltd.'s case \ where Li 
examining the nature of gratuity, it was observed : 

“The voluntary' retirement of an inefficient or old or wom out employee on 
on the assurance that he is to get a retiral benefit leads to the avoidance of 
of industrial disputes, promotes contentment among those who look for pro- 
motions, draws better kind of employees and improves the tone and morale 
of the industry. It is beneficial all round . It compensates' the employee who 
as he grows old knows that some compensation for the gradual destruction of 
his wage-earning capacity is being built up. By inducing voluntary' retirement of 
old and worn out workmen it confers on the employer a benefit akin to the 
replacing of old and worn out machinery." 

There is, in our judgment, nothing in these observations which justifies the 
view that a gratuity scheme cannot be effective unless it is accompanied by the 
fixation of the age of superannuation for the workmen in the industry. 

There is another objection to the consideration of this claim made on behalf 
of the employers . By the express terms of reference the Tribunal is called upon 
to adjudicate on the question of fixation of gratuity : there is no reference either 
expressly or by implication to the fixation of the age of superannuation and in 
the absence cf any reference relating to the fixation of the age of superannuation, 
the Tribunal was not competent to fix the age of superannuation. A gratuity 
scheme may. in our judgment, be implemented even without fixing the age of 
superannuation. The gratuity scheme in operation in the D.C.M. and S.B.M. 
has been effectively in operation without any age of superannuation for the work- 
men in the two units. An enquiry into the question of fixing the age of super- 
annuation did not arise out of the terms of reference. No such claim was made 
by workmen and even in the written statement filed by the employers no direct 
reference was made to the fixation of the age of superannuation, nor was there 
any plea that before framing a gratuity' scheme the Tribunal should provide for 
the age of superannuation. We agree with the Tribunal that fixation of the age 
of superannuation was not incidental to the framing of the gratuity scheme and 
it was neither necessary nor desirable that it should be fixed. 

Counsel for the employers urged that the Tribunal committed a serious error 
in relating the computation of gratuity payable to the workmen on retirement on 
the consolidated monthly wage and not on the basic wage. “Gratuity" in its 
etymological sense means a gift especially for services rendered or return for 
favours received. For sometime in the early stages in the adjudication of indus- 
trial disputes, gratuity was treated as a gift made by the employer at his pleasure 
and the workmen had no right to claim it. But since then there has been a 
long line of precedents in which it has been ruled that a claim for gratuity is a 
legitimate claim which the workmen may make and which in appropriate cases 
may give rise to an in idustrial dispute. 

I. ( 1955 ) 1 L-L-J.asS; 1965) 2 S.CJ. 737. 

s c I — 9S 
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In Garment Cleaning Works' case - it was observed that gratuity is not 
paid to the employees gratuitously or merely as a matter of boon. It is paid to 
him for the service rendered by him to the employer. The same view was 
expressed in Bharatkhand Textile Mfg. Ltd.’s case- and Calcutta Insurance Ltd. 
v. Their Workm n s . Gratuity paid to workmen is intended to help them after 
retirement on superannuation, death, retirement, physical incapacity, disability or 
otherwise. The object of providing a gratuity scheme is to provide a retiring 
benefit to workmen who have rendered long and unblemished service to the 
employer and thereby contributed to the prosperity of the employer. It is one of 
the ‘efficiency-devices’ and is considered necessary for an 'orderly and human 
elimination’ from industry' of superannuated or disabled employees who, but for 
such retiring benefits, would continue in employment even though they function 
inefficiently. It is not paid to an .employee gratuitously' or merely as a matter 
of boon; it is paid to him for long and meritorious service rendered by him to 
the employer. 

On the findings recorded by the Tribunal all the textile units in the Delhi 
region are able to meet the additional financial burden, resulting from the imposi- 
tion of a gratuity scheme. The D.C.M. and S.B.M. have their own schemes 
which enable the workmen to obtain substantial benefit on determination of 
employment. The B.C.M. though a weaker unit is still fairly prosperous and 
is able to bear the burden; so also the A.T.M. 

But the important question is whether these four units should be made liable 
to pay' gratuity computed on the consolidated wage i.e. basic wage plus the 
dearness allowance. The Tribunal was apparently of the view that in determining 
the question the definition of the word “wages” in the Industrial Dispute Act, 
1947, would come to the aid of workmen. The expression “wages" as defined in 
section 2 (rr) of the Industrial Disputes Act means all remuneration, capable of 
being expressed in terms of money, which would, if the terms of employment, 
expressed or implied, were fulfilled, be payable to a workman in respect of his 
employment or of work done in such employment, and includes, among other 
things, such allowances (including deamess allowance) as the workman is for the 
time being entitled to. But we are unable to hold that in determining the scope 
•of an industrial reference, words used either in the claim advanced or in the order 
of reference made by r the Government under section 10 of the Industrial Disputes 
Act. must of necessity have the meaning they have in the Isdustrial Disputes 
Act. Merely because the expression “wages” includes deamess allowance within 
the meaning of the Industrial Disputes Act, the Tribunal is not obliged to ba'-e 
a gratuity scheme on consolidated wages. 

The Tribunal has observed that the basic average wage of a workman in the 
textile industry in the Delhi region may' be taken at Rs. 60 per month, and the 
deamess allowance at Rs. 100 per month, and even if full one month’s basic wage 
is adopted as the minimum quantum of benefits to be allowed in the case ot 
wage group with service of five years and more the scale of benefit would be very 
much lower than the present scale in the two contingencies provided in the 
Employees Benefit Fund Trust Scheme in operation in the D.C.M. and S.B.s ■ 
And observed the Tribunal: 

“In view of the limitations of the terms of the reference, the quantum^ cannCK 
exceed 15 days’ wages for every year of service from 5 to 10 years and day» 
wages for every* year of service from 10 to 15 years. Any scheme framed within the 
limitations of the terms of reference on the basis of basic wage aicr.c vi 
therefore mean a scale of benefits much lower than even the present schem 

under the Employees Benefit Fund Trust. Such a scheme cannot, tnerefo . 

■ .... . . ■ 

1. (1961) 1 L.LJ. 513: (1962; 1S.C.R. 711. 3. (1967} 2 L.L.J. 1 : (3957) 2 S.C.R. 596. 

2. (I960) 3 S.C.R. 329, 
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be framed without causing grave injustice and acute discontent, because it will 
mean the deprivation of even the present scale of benefits in the case of large 
body of workers. In order to maintain, so far as possible, the present level 
of benefits I have, therefore, no alternative but to frame for these two units a 
scheme based on basic wage plus dearness allowance.'’ 

A scheme of gratuity based on consolidated wages was also justified in the view 
of the Tribunal because it “was also necessary to compensate for the ever diminish- 
ing market value of the rupee." 

The Tribunal did however observe that normally gratuity is ba.-ed : ot on the 
consolidated wage but on basic wage. But since 13,000 workmen out of a total 
cf 20,000 workmen in the region would stand to lose the benefits granted to them 
under a voluntary scheme introduced by the D.C.M. and S.B.M. a departure 
from the normal pattern should be made and gratuity should be based on the 
consolidated monthly wage. In our judgment, the conclusion of the Tribunal 
cannot be supported. The p rimar y object of industrial adjudication is, it is said, 
to adjust the relations between the employers and employees or between em- 
ployees inter se with the object of promoting industrial peace, and a scheme 
which deprives workmen of what has been granted to them by the employer 
voluntarily would not secure industrial peace. But on that account the Tribunal 
was not justified in introducing a fundamental change in the concept of a benefit 
granted to the workmen in the textile industry all over the country by numerous 
schemes. The appropriate remedy is to introduce reservations protecting benefits 
already acquired and to frame a scheme consistent with the normal pattern pre- 
vailing rn the industry. 

V/e consider it right to observe that in adjudication of industrial disputes 
settled legal prmdples*have little play: the awards made by industrial tribunals 
are often the result of ad hoc determination of disputed questions, and each 
determination forms a precedent for determination of other disputes. An attempt 
to search for principle from the law built up on those precedents is a futile 
C 7 erase. To the Courts accustomed to apply settled principles to facts determined 
by the application of the judicial process, an essay into the unsurveyed expanses 
cf the law cf industrial relations with neither a compass nor a guide, but only the 
pillars of precedents is a disheartening experience. The Constitution has however 
invested this Court with power to sit in appeal over the awards of Industrial 
Tribunals which are, it is said, founded on the somewhat hazy background of 
maintenance of industrial peace, which secures the prosperity of the industry and 
improvement of the conditions o? workmen employed in the industry, and in the 
absence of principles precedents may have to be adopted as guides — somewhat 
reluctantly to secure some reasonable degree of uniformity or harmony in the 
process. 

But in the branch of law relating to industrial re Vow; the temptation to 
be crusaders instead of adjudicators must he firmly resisted. It would not be 
cut cf place to remember the statement of the law made in a different context — 
but none the less appropriate here — by Douglas. J., of the Supreme Court of the 
United States in United Steel ('. others cf America v. Enterprise V/ncel cr.d Car 
Corporation' : 

“ as arbitrator x x x does net sit to disperse his own brand 

of industrial justice. He may of course look for guidance from many sources', 
yet his award is legitimate only so long as it draws its essence from the collective 
bargaining agreement. When the arbitrator's word; manifest an infidelity to 
this obligation. Courts have no choice but to refuse enforcement of the award.” 


1. tiSSO, E63U. S.533. 
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We may at once state that we are not for a moment suggesting that the law of 
industrial relations developed in our country has proceeded on lines parallel to the 
direction of the law in the United States. 

One of the grounds which appealed to the Tribunal in relating the rate of 
gratuity to the consolidated wage was the existence of a gratuity scheme in the 
D.C.M. & S.B.M. and the assumption that the Tribunal adjudicating a dispute 
is always, in exercise of its jurisdiction, limited when determining the rate o 
"ratuity to the multiple number of days of service in the order or reference and 
cannot depart therefrom. We are unable to hold that Industrial Jnbumd l is 
subject to any such restriction. Its power is to adjudicate the dispu . 
proceed to adjudicate disputes not referral: but when called upon to adjudicate 
whether a certain scheme “on the lines indicated should be fram 
guidance cannot be deemed to impose a limit upon its jurisdiction . 

A<= already stated gratuity is not in its present day concept merey a gi t 
raade by .5 emSS This own discretion. The workmen have m corns. of 
time acquired a right to gratuity on determination of employment, .P r0Vld 5 d 
employer 1 2 can afford, having regard to his financial condition to pay it. There is 
undoubtedly no statutory' direction for payment of ^ s P“ 

provident fund and retrenchm cL £<?) 
of gratuity are, as observed m BnaratUiana 1 exnie 1 
finandS Opacity of the employer; 00 his profits, making c *paei£ M 
earned by him in the past; .(fr) the extent of his reserves jY the chancy ^ 
replenishnig them; and (w) the claim for capita mveb . . L which may have 
not exhaustive and there may be other materia! c “ s “^;^ C f he rn Sa| 1 u itv 
to be borne in mind in determining the terms ^ r ^ d ent {und ^ JJnch- 
scheme. Existence of other retiring benefits su( ^ P , , • t0 gratuity-: its 

ment compensation or other benefits do not . other benefits, 

quantum may however have to be adjusted in the ligh . d even 

We may repeat drat i„ matters ^ ‘'So” .hem 
generally in the settlement of dls P, u ^ s . ^ the problems arising before 

are no fixed prindples, on the a PP^X°LZiandoften precedents of cases 
the Tribunal or the Courts may be d "^ “ 0 S Them. It would in 
determined ad hoc are utilised to build up < claims o d$ of {he decisions 

the circumstances be futile to attemp Appellate Tribunals and the High 

given by the Industrial Tribunals, the Labour /Wf , briefly refer to a 

Courts to the dimensions of any rrcognized pnn P • ^ /Jafccr [India) 

few of the precedents relating to the grant of gramty. ££ on dic basis 

Ltd. v. Their Workmen . the claim of th Tribunal and the quantum was 
of gross salary was rejected by the Industrial T i ic view taken by- 

related to basic salary- i.e., excluding dearnes * - Corporation v. Its 

the Tribunal was affirmed by this Court. In of gratuity in terms 

Workmen ’ the existing gratuity- scheme d,re ^^ .£J +he sc heme while retaining 
of consolidated wages. The Tribunal however mod ust ;fied and reasonable, 
the basis of consolidated wages which was held to oe 3 - ^ refcrcnCC to con- 

Tliis Court observed that prime jack gnu “ a '' a , h d niac fc a departure from 
solidated wages but on basic wages and the Tribunal ha “ ?dien ,c framed by 
tliat. But in the view of the Court no interferon j ;5 Workmen- the 

the Tribunal was called for. In British Paints ( /n ‘ ' d : t hat it would i» 

Court followed the judgment in Mcy and ( d D f gratuity on basic 

proper to follow the usual pattern of tong the qurnmn n adhcrcd to in 

wage excluding dearness allowances. But same principle ^ — 

1. (19601 3 S C R. 829. 

2. (1961) 2L.L.J. 94 (S.C.). 
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all cases. For instance in Hindasthan Antibiotic* Ltd. v. Their Workmen 1 * , it was 
■observed. 

“The learned Counsel for the Company then argued that there is a flagrant 
violation or departure from the accepted norms in fixing the wage structure and 
the dearness allowance and therefore, as an exceptional case, we should set 
aside the award of the Tribunal and direct it to re-fix the wages.” 

In that case the Tribunal had awarded gratuity related to consolidated wages and 
without any contest the order of the Tribunal was confirmed. In Remington 
Rand of India v. The Workmen- it was contended on behalf of the employer 
that the Tribunal was not justified in awarding gratuity on the basis of consoli- 
dated wages and should have awarded it on the basic wages alone. In dealing 
with that plea this Court observed that the Tribunal was on the facts of the case 
justified in proceeding in that way. 

It is not easy to extract any principle from these cases, as precedents they 
are conflicting. If the matter rested there, we could not interfere with the con- 
clusion of the Tribunal, but the Tribunal has failed to take into account the pre- 
vailing pattern in the textile industry all over the country. The textile industry 
is spread over the entire country, in pockers some large others small. There are 
large and concentrated pockets in certain regions and smaller pockets in other 
regions. Except in two or three of the smaller States, textile units are to be 
found all over the country. It is a country-wide industry and in that industry, 
except in one case to be presently noticed, gratuity has never been granted on the 
basis of consolidated wages. Out of 39 centres in which the textile industry is 
located there is no centre in which gratuity payable to workmen in the textile 
industry pursuant to awards or settlements is based on consolidated wages. In 
the two principal centres, tv'-. Bombay and Ahmedabad, schemes for payment 
of gratuity to workmen in the textile industry the rates of gratuity are related 
to basic w'ages. The B.C.M. have tendered before the Tribunal a chart setting 
out the names of textile units in which the gratuity is paid, to the workmen on 
basic wages. These are — the Textile Units, Bhavnagar. (Gujarat); Shaim 
Chhatrapati Mills, Kolhapur (Maharashtra); Jivajirao Cotton Mills, Gwalior 
(Madhya Pradesh); Madhya Pradesh Mill-owners’ Association, (Indore); Bombay, 
Ahmedabad (Gujarat); New Sherrock Spg. & Wvg. Co. Ltd., Nadiad (Gujarat); 
Raja Bahadur Motilal Mills, Poona (Maharashtra); Shree Gajanan Wvg. Mills. 
Sangli (Maharashtra); T.I.T. Bhiwani (Haryana); Jagatjeet Cotton Mills, Phag- 
wada (Punjab); 36 Textile Mills in West Bengal; and Umed Mills (Rajasthan). 
It is true that the chart does not set out the gratuity schemes, if any, in all the 39 
centres referred to in the Report of the First Wage Board, but the chart relates to 
a fairly representative segment of the industry. No evidence has been placed 
before the Court to prove that in determining gratuity payable under any other 
scheme in a textile unit the rate is related to consolidated wages. The two large 
centres in which the industry' is concentrated are Bombay and Ahmedabad. In 
Rashtriya Mill Maidoor Sough, Bombay v. Millowners' Association, Bombay 3 . 
a scheme was framed by the Industrial Court, exercising power under 
the Bombay Industrial Relations Act XI of 1947. in which the 
quantum of gratuity was related to the basic wages alone. In paragraph 27 at 
p. 583 the Tribunal rejected the argument advanced by Counsel for the workmen 
that since benefits like provident fund, retrenchment compensation. State insur- 
ance scheme, are granted in terms of monthly wages, gratuity should a] =o be 


I. (1957) 1 LL J. 114 (SC.) : (1067)1 2. (19SS) 1 L.L J. 542. 

S C.R. 652 : (1955) 1 S.CJ. 12 : A-I R. 1967 3. (1957'. Industrial Court Reporter 561. 

S.C. 948. 
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related to consolidated wages. They observed that in a large majority of awards 
of the Labour Appellate Tribunal and Industrial Tribunals gratuity had been 
awarded in terms of basic wages, and that, 

''The basic wages reflect the differentials between the workers more than 
the total wages, as dearness allowance to all ^operatives is paid at a flat rate 
varying with the cost of living index. The gratuity schemes for the super- 
visory and technical staff as well as for clerks are also in terms of basic 
wages.” 

They accordingly related gratuity with the average basic wage earned by the 
workman during the twelve months preceding death, disability, retirement, resig- 
nation or termination of service. The scheme in the Bombay 
regior was adopted in the dispute between the Textile Labour Association and 
the Ahmedabad Mill Owners’ Association . The award is reported in the Textile 
Labour Association, Ahmedabad v. Ahmedabad Millowners’ Association. 1 2 
The question whether gratuity should be fixed on the basis of consolidated 
wages was apparently not mooted, but it was accepted on both the sides that 
gratuity should be related to basic wages. An appeal against that decision in 
the Ahmedabad Mill Owners’ Association case 1 was brought before this Court 
in Bharatkhand Textile Manufacturing Co. Ltd.’s case,- bur no objection 
was raised to the award relating gratuity to basic wages. In the report of the 
General Wage Board for the Cotton Textile Industry', 1959, in paragraph 110 
gratuity was directed to be given on the basis of wages plus the increases given 
under paragraph 106, but excluding the dearness allowance. 

The only departure from the prevailing pattern to which our attention is 
invited was made by the Labour Appellate Tribunal in regard to the textile 
units in the Coimbatore Region : Rajalakshmi Mills Ltd. v Their Workmen .* 
There was apparently no discussion on the question about the basis on which 
gratuity should be awarded. The Labour Appellate Tribunal observed : 

2. “In all the appeals there is a contest by the mills on the subject of 
gratuity, and it is contended that the gratuity as awarded is too high. Both 
sides had much to say on the subject of the gratuity scheme as given by the 
adjudicator. During the course of the hearing we indicated to the parties the 
lines on which the gratuity scheme could be suitably altered to meet their res- 
pective points of view.” 

3. ‘.‘We accordingly give the following scheme in substitution of the 
scheme at paragraph 85 of the award : 

‘All persons with more than five years and less than ten years’ continuous 
service to their credit, on termination of their service by the company, except 
in cases of dismissals for misconduct involving moral turpitude, shall be paid 
gratuity at the rate of ten days’ average rate of pay inclusive of dearness allow- 
ance for each completed year of service.’ 

******” 

But this award was modified later by the Industrial Tribunal in Coimbatore Dis- 
trict Mill Workers’ Union and others v. Rajalakshmi Mills Co., Ltd A The 
earlier award made in 1957 was sought to be reviewed before the industrial Tri- 
bunal. The Tribunal observed that it would be the duty of the Tribunal to modify 
a gratuity scheme based upon some agreement or settlement if the terms of that 
agreement are found to be onerous and oppressive. The Tribunal stated that 
the original scheme was not applicable to all the units and taking into considcra- 


1. 0958) L.L.J. 349. 

2. (1960) 3 S.C.R. 329. 


3. 0957) 2L.LJ.426 

4. (1964) 1 LLJ.63S. 
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tfon the statutory provident fund scheme and ‘‘the fact that recently basic wages 
and dearness allowance have leaped up’*, there was no justification for includim 
the dearness allowance in any new scheme that mignt be framed for the new 
Mills; and that it would be most undesirable to have two sets of gratuity schemes 
in the same region with varying rates. In the view of the Tribunal there should 
be a uniform scheme for all the Mills, old and new, and on that ground also the 
retention of the dearness allowance under the old scheme must be refused. 

Counsel. for the workmen relied upon an award made by the Industrial 
Tribunal in the Chemical Unit belonging to the D.C.M. which is published in 
D.C.M. ChrmiccI Works v. Its Workmen-- In that case gratuity was related 
'to consolidated wages. The unit though belonging to the D.C.M. is entirely 
independent of the textile unit. The Company was treating the unit as separate 
from the textile unit and distinct for the purpose of recruitment of labour, sale, 
End conditions of service for the workmen employed therein. The Chemical 
Unit had separate muster-rolls for its employees and transfers from one unit to 
the other, even where such transfers were possible, considering the utterly differ- 
ent kinds of business carried on in the difference units, usually took place with 
the consent of the employee concerned. In upholding the gratuity scheme which 
was based on the consolidated wages, this Court observed : 

“As to the burden of the scheme, we do not think that, looking at it from 
a practical point of view and taking into account the fact that there are about 
800 workmen in all in the concern, the burden per year would be very high, 
considering that the number of retirements is between three to four per 
centum of the total strength.*' 

The gratuity scheme was in a chemical unit, and not in a textile unit The judg- 
ment of this Court merely affirmed the award of the Tribunal and sets out no 
reasons why gratuity should be related to consolidated wages. We do not regard 
the affirmance by this Court of the award of the Industrial Tribunal as an effective 
or persuasive precedent justifying a variation from the normal pattern of gratuity 
schemes in operation in the textile industry all over the country. 

It is clear that in the gratuity schemes operative at present to which our atten- 
tion has been invited, in force in the textile industry- payment of gratuity is related 
not to consolidated wages but to basic wages. It is true that under the scheme 
which Is in operation in the D.C.M. and S.B.M. payment which is related to 
the length of service may in some cases exceed the maximum awardable under 
a scheme of gratuity benefit related to basic wages. That cannot be a ground 
for making a vital departure from the prevailing pattern in the other textile units 
in the country. But it may be necessary to protect the interest of the mem- 
bers governed by the original scheme. 

Determination of gratuity is not based on any definite rules. In each case 
it must depend upon the prosperity of the concern, needs of the workmen and 
the prevailing economic conditions, examined in the light of the auxiliary benefits 
which the workmen may get on determination of employment. If all over the 
country in the textile centres payment of gratuity is related to the basic wages 
and r.o: on consolidated wages any innovation in the Delhi region is likely” to 
give rise to serious industrial disputes in other centres all over the country. The 
award if confirmed would net ensure industrial peace if it is likely to foment 
serious unrest In other centres. If maintenance of industrial peace is a governing 
principle of industrial adjudication, it would be wise to maintain a reasonable 
degree of uniformity In the diverse units all over the country and r.ot to make 
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a fundamental departure from the prevailing pattern. We are, therefore, of 
the view that the Tribunal’s award granting gratuity on the basis of consolidated 
wage cannot be upheld. This modification, will not, however, affect the existing 
benefits which are available under the schemes framed by the D.C.M. and S.B.fvh 
insofar as those two units are concerned. 

Mr. Ra m a m urthi for the workmen also contended that in the matter of 
relating gratuity to wages — consolidated or basic — the principle of region -ami- 
industry should be applied and an “overall view of similar and uniform condi- 
tions in the industry in different centres” should not be adopted. It was also 
urged that the basic wage is very' low' and the class of wage to which gratuity was 
related played a very important part in the determination of gratuity. The basic 
wage is however low in all the centres and if it does not play an important part 
in other centres, we see no reason why it should play only in the Delhi region a 
■decisive part so as to make vital departure from the scheme in operation in the 
other centres in the country'. We are strongly impressed by the circumstances 
that acceptance of the award of the Tribunal in the present case is likely to create 
conditions of great instability all over the country in the textile industry'. In 
that view, we decline to uphold the order of the Tribunal fixing gratuity or the 
basis of consolidated wages inclusive of dearness allowance. 

We may refer to the contentions advanced by Counsel for the workmen in 
the two appeals filed by them. It was urged that the Tribunal was in error in 
denying to the workmen gratuity when employment Is determined on the ground 
of misconduct. It w r as urged that it is now a rule settled by decisions of this 
Court that the employer is bound to pay gratuity notwithstanding termination 
of employment on the ground of misconduct. It may' be noticed that in the 
Rashtriya Mill Mazdoor gangtis case 1 2 and in the Ahmedabcd Mill Owners' 
Association case- provision w r as expressly made denying gratuity to the workmen 
dismissed for misconduct. But in later cases a less rigid approach was adopt- 
ed. In Garment Cleaning Works case*, this Court observed : 

“On principle, if gratuity is earned by an employee for long and meritorious 
service, it is difficult to understand why the benefit thus earned by long and 
meritorious service should not be available to the employee even though at the 
end of such service he may have been found guilty' of misconduct wliich entails 
his dis miss al. Gratuity is not paid to the employee gratuitously or merely as 
a matter of boon. It is paid to him for the service rendered by him to the 
employer, and when it is once earned, it is difficult to understand why it should 
necessarily be denied to him whatever may be the nature of misconduct of his 
dismissal.” 

In later judgments also the Courts upheld the view that denial of the right 
to gratuity is not justified even if employment is determined for misconduct. 

Tn Matipur Zotnindari (P) Ud. v. Their Workmen 1 thb Court opined that 
the workmen should not be wholly deprived of die benefit earned by long and 
meritorious service, even though at the end of such service he may be found 
guilty of misconduct entailing his dismissal, and therefore the condition in a 
gratuity scheme that no gratuity should be payable to a workman dismi-sed “for 
misconduct involving moral turpitude” should be held unjustified. The Gxirt 
therefore modified the condition and directed that while paying gratuity to a 
workman who was dismissed for misconduct only' such amount should be deduct- 
ed from the gratuity due to him in respect of which the employer may have suffer- 
ed loss by the misconduct of the employee. 


1. f 1957} Industrial Court Reporter, 561. 

2. (195$)L h J. 349. 
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A similar view was expressed in Remington Rand of India Ltd.’s case. 1 
In Calcutta Insurance Company Ltd.’s case" however protest was raised against 
-acceptance of this rule without qualification. Mitter, J. observed at page 9 that 
it was difficult to concur in principle with the opinion expressed in the Garment 
Cleaning Works case 5 . Mitter, J. observed: 

“We are inclined to think that it (gratuity) is paid to a workman to ensure 
good conduct throughout the period he serves the employer. 'Long and merito- 
rious service’ must mean long and unbroken period of service meritorious to the 
end. As the period of service must be unbroken, so must the continuity of 
meritorious service be a condition for entitling the workman to gratuity. If 
a workman commits such misconduct “as causes financial loss to his employer, 
the employer would, under the general law, have a right of action against the 
employee for the loss caused, and making a provision for withholding pay- 
ment of gratuity where such loss was caused to the employer does not seem to 
aid to the harmonious employment of labourers or workmen. Further, the 
misconduct may be such as to undermine the discipline in the workers — a case 
in which it would be extremely difficult to assess the financial loss to the 
employer.” 

■“Misconduct” spreads over a wide and hazy spectrum of industrial activity the 
most seriously subversive conduct rendering an employee wholly unfit for 
employment to mere technical default are covered thereby. The Parliament 
enacted the Industrial Employment (Standing Orders) Act, 1946, which by sec- 
tion 15 has authorised the appropriate Government to make rules to carry out 
the purposes of the Act and in respect of additional matters to be included in the 
Schedule. The Central Government has framed certain model standing rules by 
notification dated 18th December, 1946, called ‘The Industrial Employment 
(Standing Orders) Central Rules, 1946’. In Schedule I — Model Standing Orders 
-—clause 14 provides : 

“ 0 ) * * * * • * 

(2) A workman may be suspended for a period not exceeding four da>s at a 
time, or dismissed without notice or any compensation in lieu of notice, if he 

. is found to be guilty of misconduct. 

(3) The following acts and omissions shall be treated as misconduct — 

(a) wilful insubordination or disobedience, whether alone or in combination 
with others, to any lawful and reasonable order of a superior, 

(b) theft, fraud or dishonesty in connection with the employer's business or 
property, 

(c) wilful damage to or loss of employer’s goods or property, 

(d) taking or giving bribes or any illegal gratification, 

(e) habitual absence without leave or absence without leave for more than 
10 days, 

(f i habitual late attendance, 

(<f. habitual breach of any law applicable to the establishment, 

(/;) riotous or disorderly behaviour during working hours at the establishment 
■or any act subversive of discipline. 

(i) habitual negligence or neglect of work. 


((.'frequent repetition of any act or omission for which a fine may be imposed 
to a maximum of 2 per cent, of the w’agcs in a month. 

(k striking work or inciting others to strike work in contravention of the 
provisions of any law, or rule having the force of law.” 


1. mss) 1 L.LJ. 542. 

2. <S9S7> 2 L.LJ. 1 : (1967) 2 S.C.R. 596. 
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A bare perusal of the Schedule shows that the expression “misconduct'’ covers a 
large area of human conduct. On the one hand are the habitual late attendance, 
habitual negligence and neglect of works on the other hand are riotous or dis- 
orderly behaviour during working hours at the establishment or any act subver- 
sive of discipline, wilful insubordination or disobedience. Misconduct falling 
under several of these latter heads of misconduct may involve no direct loss or 
damage to the employer, but would render the functioning of the establishment 
impossible or extremely hazardous. For instance, assault on the Manager of an 
establishment may not directly involve the employer in any loss or damage which 
could be equated in terms of money, but it would render the working of the esta- 
blishment impossible. One may also envisage several acts of misconduct not 
directly involving the establishment in any loss, but which are destructive of dis- 
cipline and cannot be tolerated. In none of the cases cited any detailed exami- 
nation of what type of misconduct would or would not involve to the employer 
loss capable of being compensated in terms of money was made: it was broadly 
stated in the cases which have come before this Court that notwithstanding dis- 
missal for misconduct a workman will be entitled to gratuity after deducting the 
loss occasioned to the employe. If the cases cited do not enunciate any broad 
principle we think that in the application of those cases as precedents a distinction 
should be made between technical misconduct which leaves no trail of indisci- 
pline, misconduct resulting in damages to the employer’s property, which may be 
compensated by forfeiture of gratuity or part thereof, and serious misconduct 
which though not directly' causing damage, such as acts of violence against the 
management or other employees or riotous or disorderly behaviour, in or near the 
place of employment is conducive to grave indiscipline. The first should involve 
no forfeiture: the second may involve forfeiture of an. amount equal to the loss 
directly suffered by the employer in consequence of the misconduct and the third 
may entail forfeiture of gratuity due to the workmen. The precedents of this 
Court e.g.. Wenger Co. v. Its Workmen, 1 2 Remington Rand of India Ltd., case r 
and Motipur Z 'amindari (P.) Ltd.'s case* do not compel us to hold that 
no misconduct however grave may. be visited with forfeiture of gratuity. In our 
judgment, the rule set out by' this Court jn Wenger & Co's, case 1 and Motipur 
Zamindari [P) Ltd.'s case 3 applies only to those cases where there has been by 
action wilful or negligent any loss occasioned to the property of the employer 
and the misconduct does not involve acts of violence against the management 
or other employees, or riotous or disorderly behaviour in or near the place of 
employment. In these exceptional cases — the third class of cases — the employer 
may exercise the right to forfeit gratuity: to hold otherwise would be to put a 
premium upon conduct destructive of maintenance of discipline. 

It was urged on behalf of the workmen that the minimum period of 15 years 
fixed for voluntary’ retirement is too long and it should be reduced to 10 years. 

In Hume Pice Co. Ltd. v. Their Workmen' and Hydro [Engineers: Private 
Ltd. v. The Workmen'- the minimum period for qualifying for gratuity on 
voluntary' retirement was fixed at 15 years. In other cases a shorter period of 
10 years was adopted: Garment Cleaning Wovks r - British Paints India \ Ltd. 1 
Calcutta Insurance Co. Ltd . s and Wenger & Company . ! 

Councel for the employers have accepted that qualifying length of service 
for voluntary retirement should be reduced to 10 years. * Counsel for the em- 
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ployers have also accepted that having regard to all the circumstances, notwith- 
standing the direction given by the Tribunal and the schemes prevailing in the 
other parts of the country in the textile industry, the maximum gratuity should 
not exceed 20 months’ basic wages and not 15 months’ as directed by the 
Tribunal. Further Counsel for the D.C.M. and S.B.M. have agreed that in 
case of termination of employment on voluntary retirement one full month’s 
basic wages for each completed year of service not exceeding 20 months' wages 
should be granted to workmen. Counsel for the B.C.M. has agreed that gratuity 
at the rate of 21 days’ wages for each completed year of service in case of volun- 
tary' retirement or resignation after 10 years' service may be awarded as gratuity 
to the workmen. Counsel for the A.T.M. has shown no disinclination to fell 
in line with this suggestion. Counsel for the A.T.M. has also not objected to 
appropriate adjustments in view of the concessions made by the management 
of the D.C.M. , S.B.M. and B.C.M. 

It was urged by Counsel for the workmen that in providing that gratuity 
shall be paid to B^dli workmen for only those years in which a workman has 
worked for 24C days, the Tribunal has committed an error. It was urged that 
a Badti workman has to register himself with the management of the textile unit 
and is required every day to attend the factory premises for ascertaining whether 
work would be provided to him, and since a Bcdli workman has to remain 
available throughout the year when the factory is open, a condition requiring 
that the Bcdli workman has worked for not less than 240 days to qualify for 
gratuity is unjust. We are unable to agree with that contention. If gratuity 
is to be paid for service rendered, it is difficult to appreciate the grounds on 
which it can be said that because for maintaining his name on the record of the 
Badli workmen, a workman is required to attend the Mills he may be deemed 
to have rendered servioe and would on that account be entitled also to claim 
gratuity. The direction is unexceptionable and the contention must be rejected. 

It was also urged by Mr. Ramamurthi that the expression “average of the 
basic wage” in the definition of “wages” in clause 4 of the Schemes is likely to 
create complications in the implementation of the schemes. He urged that 
if the wages earned by a workman during a month are divided by the total 
number of working days, the expression “wages” will have an artificial meaning 
and especially where the workman is old or disabled or incapacitated from render^ 
ing service, gratuity payable to him will be substantially reduced. We do not 
think that there is any cause for such apprehension. The expression “average of 
the basic wage” can only mean the wage earned by a workman during a month 
divided by the number of days for which he has worked and multiplied by 26 in 
order to arrive at the monthly wage for the computation of gratuity payable. 
Counsel for the employers agree to this interpretation. 

It was then urged that whereas the reference to the Industrial Tribunal was 
made by the Delhi Administration sometime in March 1958, the award is given 
effect to from 1st January, 1964, and for a period of nearly six years the workmen 
have been deprived of gratuity, when the delay in the disposal of the proceed incs 
was not due to any fault or delaying tactics on the part of the workmen. The 
reference was made in the first week of March. 1958. The Textile Mazdoor 
Union then applied to be impleaded on 15th September. 195S, the D.CM. and 
S.B.M. moved the High Court of Punjab at Delhi and obtained an order for 
stay of proceedings in writ petition filed against the order of the Tribunal implead- 
ing the Textile Mazdoor Union. That writ petition was dismissed in February' 
1961 and the proceedings were resumed on 12th December, 1962. Thereafter preli- 
minary issues were decided and on 3rd December, 1963. an interim award relatine 
to other disputes was made. It must, however, be noticed that there were four 
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claims and the claim relating to gratuity was taken in hand by the Tribunal after 
disposal of die other claims. Neither party was dilatory in the prosecution cf 
any claim before the Tribunal. It has also to be noticed that in the D.C.M. and 
cj.B.M. there was in fact a gratuity scheme already in operation. The liability 
of the A.T.M. to pay gratuity arises after that unit acquired sufficient financial 
stability and it is not suggested that the unit had acquired financial stability 
before 1st January, 1964. The issue remains alive issue only in respect of the 
B.CM. It is true that the gratuity scheme of the D.C.M. and S.B.M. was related 
■only to the length of service and did not take into account the varying rates of 
wages received by the workmen. But the question if at all would be one of 
making minor adjustment in the liability of the two units to pay gratuity in the 
event of gratuity bang payable under this award at a'higher rate than the gratuity 
awardable under the scheme already in operation in the two units. If in respect 
of the A.T.M. which had no scheme of gratuity for all practical purposes 
becomes operative from 1st January, 1964, we do not see any reason why in respect 
of the B.C.M. any different rule should be provided for. Again, the Tribunal 
Bas fixed 1st January, 1964, as the date for the commencement of the schemes. 
Giving the schemes effect before 1st January, 1964, may rake up cases in which 
the workmen have left the establishments many years ago. It would not be 
conducive to industrial peace to allow such questions to be raised after this long 
delay. The question is not capable of solution on the application of any principle 
and must be decided on the consideration of expediency'. We do not think 
that any ground is made out for altering the award of die Industrial Tribunal 
in this behalf. 

It was then urged that in any event the workmen of the D.CM. and S.B.M. 
■should not be derived of the right to gratuity, under the scheme of the two units, 
if gratuity at a higher rate is payable to them under the voluntary scheme. This 
contention must be accepted. We direct that in respect of all workmen of the 
D.CM. and S.B.M. who were employed before 1st "January, 1964, and continued 
to remain employed dll that date, gratuity' at the higher of the two rates appli- 
cable to each workman when he becomes entitled /to gratuity either computed 
under the Employees Benefit Fund Trust scheme of the D.C.M. and S.B.M.- 
■or under the terms of this award shall be paid. Workmen employed after 
1st January’, 1964, will be endded to the benefit of this award alone. 

Industrial disputes have given rise to considerable strife holding up develop- 
ment of industry and the economic welfare of the nation. Awards have been 
made by the Tribunals often on consideration ad hoc and based on no principle 
and Courts have upheld or modified those awards without enunciation of any 
definite or generally' accepted principle. In the present case we have been largely 
guided by tire consideration of securing a reasonable degree of uniformity in the 
fixation of gratuity in the textile industry’, for. in our view, a departure made from 
the prevailing pattern in one region is likely .to give rise to claims all over the 
country for modification of the gratuity schemes in operation, and have been 
accepted as fixing the basis of gratuity schemes. If, having regard to the deteri- 
orating value of the rupee, it is thought necessary that more generous benefits 
should be available to the workmen by way of gratuity’, the remedy lies not before 
the adjudicators or the Courts, but before the legislative branch of the State. In 
respect of the bonus, provident fund, retrenchment compensation. State Insurance 
Schemes as well as medical benefits, legislation has been introduced bringing a 
reasonable degree of certainty in the law governing the various benefits available 
to the workmen and we are of the view that even in respect of gratuity a reasonably 
uniform scheme may be evolved by the Legislatures which could prevent resort to 
the adjudicators in respect of this complicated matter of dispute between the 
employers and the employees. It may not be dfficult to evolve a scheme which 
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would meet the legitimate claims of both the employers and the employees and 
which might, while eliminating cause for friction, simultaneously conduce to 
greater certainty in the adminis tration of the law governing industrial disputes, 
and secure benefits to the employers as well as the employees and conduce to the 
prosperity of the industry as well as of the workmen. 

We propose to summarise the effect of our judgment: 

(l) A unit-wise approach in framing the gratuity scheme for the four units 
was appropriate, and on the terms of the references the plea of the employees to 
fix the age of superannuation was beyond the scope of reference. The financial 
condition of the D.GM., S.B.M. and B.C.M. justifies imposition of gratuity 
schemes as from 1st January, 1964. Even the A.T.M. which is the weakest of 
the four units is financially stable from the date on which the award becomes 
operative; 

(2) The settlement between the workmen and the A.T.M. did not operate 
to bar the jurisdiction of the Tribunal to make the scheme of gratuity payable to 
the workmen of the A.T.M.; 

(3) That the Tribunal was in error in relating gratuity awardable to the 
workmen to the consolidated wage; 

(4) That the minimum period for qualifying for voluntary retirement should 
be reduced to 10 years and one month’s baric wage in the case of D.C.M. and 
S.B.M. and 21 days’ baric wage in the case of B.C.M. and A.T.M. for each 
completed year of service should be paid but not exceeding 20 months’ wages in 
-the aggregate. (This direction is made with the consent of the Advocates of the 
employers); 

(5) That workmen dismissed or discharged from service for misconduct 
will not be entitled to gratuity if guilty of conduct involving acts of violence 
against the management or other employees, or riotous or disorderly behaviour 
in or near the place of employment; 

(6) No modification need be made with regard to Badli workmen; . 

(7) The award needs no modification with regard to the date of operation 
of the award; and 

(8) The workmen of the D.C.M. and S.B.M. who commenced service 
and continued to serve till 1st January, 1964, and thereafter will be entitled to 
elect at the time when gratuity becomes due to claim gratuity either on the 
scheme in force under Employees Benefit Fund Trust of the employers or under 
this award. 

We have made some incidental changes to streamline the scheme. 

On the view we have taken of the schemes, Annexure ‘A’ relating to the 
D.C.M. and S.B.M. of the award will be modified in the following respects: 

In clause 1 (d) instead of “12 days’ wages”, the expression “20 days’ 
wages" will be substituted; 

In clause 1 (b) for the expression “15 days’ wages”, the expression “1 month’s 
wages" will be substituted; 

In proviso (/') to clause 1 for the expression “15 months’ wages”, the expres- 
sion “20 months’ wages” wifi be substituted; 

In clause 2 for the expression "15 days' wages”, the expression “1 month’s 
wages" will be substituted; and for the expression “15 years’ service”, “10 years’ 
service" will be substituted; 
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In the proviso to clause 2 for the expression “15 months’ wages the expres- 
sion “20 months’ wages” will be substituted; 

In clause 3 in the proviso for the expression “15 months’ wages”, the expres- 
sion “20 months’ wages” will be substituted; 

Clause 3 will be followed by an Explanation ; 

Explanation. — The expression “misconduct” means acts involving violence 
against the management or other employees, or riotous or disorderly behaviour 
in or near the place of employment. 

Where the workman is guilty of conduct which involves the management in 
financial loss, the loss occasioned may be deducted from the gratuity payable.” 

In clause 4 the words “plus the dearness allowance” will be omitted. 

The remaining clauses will stand unaffected except that for the words “within 
six months from the date of publication of this Award” the words “within six 
months from the date of this judgment” will be substituted. 

Annexure ‘B’ relating to the B.C.M. and A.T.M. will be modified in the 
following respects; 

In clause 1 ; a for the expression “one fourth month’s wages”, the expres- 
sion “15 days wages” will be substituted; 

In clause 1 b for the expression “one third month's wages” the expression 
‘21 days’ wages” will be substituted; 

In the proviso for the expression “12 months' wages”, the expression “20 
months’ wages” will be substituted; 

In clause 2 for the words “15 years’ service”, the expression “10 years’ 
service” will be substituted; 

In clause 3 in the proviso for the expression “12 months’ wages", the ex- 
pression ‘~20 months’ wages” will be substituted and it will be followed by the 
Explanation of “misconduct” as in Annexure ‘A’. 

In clause 4 the words “plus the dearness allowance” will be omitted. 

There will be no order as to costs in these appeals. 

V.M.K. Gratuity Schemes modified. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present J.M. Shelat antj C. A. V.md ia lbs a am, jj. 

Executive Committee of U. P. State Warehousing Corporation, 

Lucknow . . Appellant* 

v. 

Chandra Kiran Tyagi . . Respondent. 

Master and Servant — Agrial'iura ’ Produce [Development and Warehousing ) Corporations 
Act ( XXVIII o/" 1955), R’.gualion 16 (3) and Specific relief Act [I of 1877), 
section 21 — Dismissal of an employee in violation of Rcgu'alion 16 (3 )—Efj'ct 
of remedies — Contract for personal service — .Yo declaration to enforce the same teal be 
normally granted — Exception. 

From a review of the English decision; the position emerge; as follows ; The 
law relating to muter and servant is cleir. A contract for persona' service will 
not be enforced by an order for specific pcfronunce nor will it be open for a ser- 
vant to refu;c to accept the repudiation of a contract of service by his master and 
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say that the contract has never been terminated. The remedy of the employee 
is a claim for damages for wrongful dismissal or for breach of contract. The 
is the normal rule. But, when a statutory status is given to an employee and 
there has been a violation of the provisions of the statute while terminating the 
services of such an employee, the latter will be eligible to get the relief of declara- 
tion that the order is null and void and that he continues to be in service, as it 
will not then be a mere case of a master terminating the services of a servant. 

The position in law in India is that no declaration to enforce a contract of 
personal service will be normally granted. But there are certain well recognised 
exceptions to this rule and they are : To grant such a declaration in appropriate 
cases regarding (1) public servant, who has been dismissed from sendee in con- 
travention of Artticle 311 ; (2) Reinstatement of a dismissed •worker under Indus- 
trial law by labour or Industrial Tribunals; (3) A statutory body when it has 
acted in breach of a mandatory obligation, imposed by statute. 

Onfacts, held, the regulations are made under the power reserved to the corpora- 
tion under section 54 of the Act. No doubt they lay down the terms and condi- 
tions, of relationship between the Corporation and its employees. An order 
made in breach of the regulations would he contrary to such terms and condi- 
tions, but would not be in breach of any statutory obligation. In the instant 
case, a breach has been committed by the appe lant of regulation 16 (3) when 
pass ng the said order of dismissal, in as much as the procedure indicated therein 
has not been followed. The Act does not guarantee any statutory status to the 
respondent, nor does it impose any obligation on the appellant in such matter. 
It is not in dispute that the authority who can pass an order of dismissal has 
passed the same : under those circumstances a violation of regulation 16 (3) can 
only result in the order of dismissal being held to be wrongful and, in consequence, 
making the appellant liable for damages.. But the said order cannot be held to 
be one which has not terminated the service, alheit wrongfully, or which entitles 
the respondent to ignore it and ask for being treated as still in service. 

[Held further, that there has been a violation of regulation 16 (3) in the enquiry 
proceedings and that the order passed is one under Regulation 16 and not tinder 
regulation II). 

Appeal by Special Leave from the Judgment and Decree dated the 25th 
October, 1966 of the Allahabad High Court in Second Appeal No. 4275 of 1965. 

5. T. Desai, Senior Advocate (Jfaunit Lai and D. jY. Misra, Advocates, with 

him), for Appellant. 

B.R.L. Iyengar. Senior Advocate (S. K. Mehta and K. L. Mehta, Advocates, 
cf Mfs. K. L. Mehta & Co., with him), for Respondeat. 

The Judgment of the Court was delivered by 

Vaidialingam, J . — This appeal, by Special Leave, by the defendant-appellant, is 
directed against the decree and judgment dated 25th October, 1956 of the Allahabad 
High Court in Second Appeal No. 4275 of 1965 holding that the order, dated 
10m March, 1964 passed against the respondent dismissing him from service, is 
null and void and that he is entitled to be reinstated with full pa\ and emoluments. 

Tnc respondent-plaintiff originally entered sendee with the appellant as a 
Technical Assistant in November. 1958 and later he was promoted to thepost of Ware- 
houseman on 15th October, 1959. He was confirmed in 1952 in thesaid post. Cer- 
tain c targe- were framed against the respondent and pending the enquiry into those 
charge; he teas placed under suspension on 9th September, 1963. After an enquiry 
the respondent was found guilty and in consequence dismissed from service of the 
appellant by order dated 10. h March, 1964. The re.-pondent instituted Civil Suit No. 
201 of 1964 challenging the order of dismissal. According to him the various al- 
legations made against him were vague and had not been established and there has 
been no proper enquiry conducted against him. The enquiry, according to him 
was contrary to the principle; of natural justice without giving him an opportunity 
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to place his defence and it was also held in disregard of clause 16 of the Regulations 
framed by the appellant. He also claimed that he was entitled to the protection 
under Article 31 1 of the Constitution. On these allegations the plaintiff prayed for 
a declaration that the order, dated 10th March, 1964 dismissing him from service,, 
was null and void and that he was entitled to be reinstated with full pay and oilier 
emoluments. 

The appellant-defendant, in its written statement, pleaded that the enquiry 
into the charges levelled against the plaintiff was made properly and in compliance 
with the provisions of the Regulations and the plaintiff respondent had been given 
full opportunity to participate in the enquiry which he also did. The appellant 
pleaded that the respondent was not entitled to the protection of Article 311 of the 
Constitution. It also pleaded that the order of dismissal passed against the respon- 
dent was perfectly justified and that thesuit (claim) was false and had tobe dismissed 
with costs. 

The trial Court held that the plaintiff was not entitled to the protection under 
Article 311 of the Constitution. But it held that in conducting the enquiry, the 
Enquiry Officer did not comply with the provisions of sub-clause (3) of clause 16 of 
the Regulations framed by the appellant and that there had been a violation of the 
rules of natural justice. In consequence the trial Court held that the order dis- 
missing the plaintiff was illegal ; but in considering the question as to whether the 
plaintiff was also entitled to the further relief claimed by him, viz-, of reinstatement 
with full pay and emoluments, the trial Court was of opinion that in view of section 
21 of the Specific Relief Act, 1877 the plaintiff was not entitled to that relief. 
Ultimately the trial Court granted a declaration, by its judgment dated 24 dr March, 
1965 that the order of dismissal dated 10th March, 1964 was void and ineffective and 
decreed the suit with costs. 

The appellant challenged this decision in appeal before the Civil Judge. Main- 
puri, in Civil Appeal No. 69 of 1965. The respondent filed a Memorandum of 
Cross Objections challenging the decree of the trial. Court declining his relief for 
reinstatement with full pay. The learned Civil judge, by his decree and jusgment 
dated 4th September, 1951 dismissed the appeal and allowed the Memorandum of 
Cross-Objections filed by the respondent. The result was that the plaintiff’s suit 
was decreed granting both the reliefs as prayed for by him. 

The appellant again challenged the decrees' of both the lower Courts before the 
Allahabad High Court in Second Appeal No. 4275 of 1965. The High Court has 
by its judgment dated 25 th October, 1966 dismissed the appeal. It agreed with the 
findings recorded by the two Subordinate Courts that the enquiry proceedings are 
vitiated by a violation ofithe principles of natural justice and also not being in ac- 
cordance with Regulation No. 16 (3). Regarding the declaration for reinstatement 
the High Court was of the view that the rules and the Regulations framed under the 
Agricultural Produce {Development and Warehousing) Corporations Art, 1956 (Act XXVIII 
of 1956) (hereinafter called the Act) had statutory force and that as there had been 
a violation of Regulation No. 16 (3), the plaintiff was entitled to the declaration. 

Mr. S. T. Desai, learned Counsel for the appellant Corporation raised two con' 
tentions : (1) A full and fair opportunity was given to" the respondent in the en- 
quiry held against him and there has been no violation of Regulation No. 16 (3). 
The finding on his point by the High Court and the Subordinate Courts is crrocnous. 
(2) Even on the basis that the enquiry is vitiated by non-compliance with the provi- 
sions of Regulation No. 16 (3) framed by the Corporation, the relief declaring that the 
plaintiff is entitled to be reinstated in service with full pay should not have beep 
granted as by doing so the Courts have departed from tire normal rule that the speci- 
fic performance of a contract of personal service will not be enforced. In any event, 
cot nsel urged that there ore no special circumstances justifying the grant of that ic- 
lief in this case. 

Mr. B.R. L. Iyengar, learned Counsel for the respondent, pointed out that the 
findings that the enquiry held was not in accordance with Regulation No. 16 (3) 



7 93- 


IJ Di>. WAREHOUSING CORPORATION V. C. KIRAN TYAGI ( Vaidialfngam , J.). 

and that there has been, a violation of the principles of natural justice, are con- 
current findin gs recorded by all the Courts and those findings are fully supported, 
by the evidence on record. Regarding the second contention, Mr. Iyengar pointed 
out that when an order of dismissal has been passed in violation of a statutory pro- 
vision — as in this case the Regulations — a declaration granted in favour of the res- 
pondent is justified. 

The first contention raised by Mr. Desai relates to the question as to whether the 
enquiry held against the plaintiff was in accordance with sub-clause (3) of Regula- 
tion 16 of the Regulations framed by the appellant and whether the enquiry is vitia- 
ted by a violation of the principles of natural justice. All the Courts have held that 
the respondent is not entitled to the protection under Article 311 of the Constitution. 
Therefore, the only question for consideration is whether the enquiry has been pro- 
perly conducted in accordance with Regulation Mo. 16 (3). As pointed out by 
Air. Iyengar, the finding; on facts on this point have been recorded concurrently' fay* 
all the Courts as against the appellant. 

It is now necessary to briefiy' refer to some of the provisions of the Act under 
which the appellant has been constituted and is functioning, as also the Regulations- 
framed by the Board. The Act is one to provide for the incorporation and regula- 
tion of corporations for the purpose of development and warehousing of agricultural 
produce on co-operative principles and for matters connected therewith. Section 2 
define; certain expressions, including ‘appropriate Government’, ‘Board’, ‘Central 
Warehousing Corporation ’, ‘prescribed’, ‘State Warehousing Corporation’ and 
‘Warehousing Corporation’. The expression ‘ Board’ means the National Cc -ope- 
rative Development and Warehousing Board established under section 3. ‘State 
Warehousing Corporation’ (the appellant is one such) means a Warehousing Cor- 
poration for a State established under section 28. Section 3 provides for the estab- 
lishment by the Central Government of a Corporation by the name of National 
Co-operative Development and Warehousing Board. Section 17 provides for the 
Central Government establishing a Corporation by the name of Central 'Warehous- 
ing Corporation. Section 28 provides for the State Government establishing a 
Warehousing Corporation for the State. As pointed out earlier, the appellant is 
the ’Warehousing Corporation for the State of Uttar Pradesh, established under this 
section. Section 34 lays down the functions of a State Warehousing Corporation. 
Section 35 provides for the composition of the Executive Committee of a State 
Warehousing Corporation. Section 52 gives power to the appropriate Government 
to make rales to carry* out the purposes of the Act and sub-section (2) deals -with the 
various matters in respect of which rales may be framed without prejudice to the 
generality of the power contained in sub-section (1). Sub-section (3} provides that 
all. rales made by the appropriate Government under section 52 shall, as soon as 
may be after they are made, he laid before both Houses of Parliament or the Legisla- 
ture of the State as the case may be. . Section 53 gives power to the Board to make 
regulations not inconsistent with the Act and the rules made thereunder, and those 
regulations may' provide for all matters for which provision is necessary' or expedi- 
ent for the purpose of giving effect to the provisions of the Act. Apart from the 
generality of this power, sob-section (2) specifies the various matters regarding which 
regulations may be framed. Section 34 gives power to the 'Warehousing Corpora- 
tion; to make regulations not inconsistent with the Act and the rales made thereunder 
and those regulation; may provide for all matters for which provision is neccssarv 
or expedient for the purpose of giving effect to the provisions of the Act. Apart 
from this general power, sub-section (2) enumerate; the various matters in respect of 
which regulations can be framed. Under section 34 the appellant Corporation had 
framed regulations. Those regulations arc the Uttar Pradesh State Warehousing 
Corporation Regulations. 1561 (hereinafter called the Regulations). Wc shall now 
proceed to consider the provisions of the Regulations. 

Clause 1 (3) of the Regulations provides that the Regulations shall apply to 
all employees of the Corporation and to the personnel employed on contract in "res- 
pect of all matters not regulated by the contract. Clause*2 defines the various. 

* c ) — ICO 
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■expressions. Chapter II of the Regulations deals with the appointing authority, 
probation and termination of service. Regulation 11 deals with termination of 
-service. Cnapter IV deals with discipline. Sub-clause (1) of regulation 16 provides 
for the imposition of penalties as against an employee found guilty of the various 
acts mentioned therein. Sub-clause (3) of regulation 16, which is relevant for the 
present purpose, is as follows : — 

“ (3) No punishment other than that specified in sub-para ( 1) (a), (1) (£) or 
(1) (c) shall be imposed on any employee without giving him an opportunity for 
tendering an explanation in writing and cross-examining the witnesses against 
him, if any, and of producing evidence in defence : 

Provided that punishment to an employee on deputation from the Central 
Government, a State Government or a Government Institution shall be imposed 
only in accordance with the procedure and rules laid down in this behalf in his 
parent service. ” 

Suh-paras (1) (a), (1) ( b ) and (1) (c) referred to therein are the penalties of (a) 
fine; (b) censure ; aud (c) postponement or stoppage of increments or promotion. 
In this case as the punishment imposed is one of dismissal of the appellant should 
have followed the procedure indicated in sub-clause (3) of regulation 16 extracted 
above. Under this sub-clause, it has to be noted that an employee on whom a 
punishment other than that specified therein is to be imposed, lias to be given an 
opportunity of tendering his explanation in writing and cross-examining witnesses 
agtinst him, if any, and producing evidence in defence. The grievance of the res- 
pondent regarding the conduct of the enquiry, apart from other objections, is that 
materials collected by the Enquiry Officer behind his back -were not made known 
to him and that information had been taken into account for holding him guilty. 
His further objection is tbat he did not get any opportunity to adduce evidenc; in 
his defen ce and that the various persons from whom information had been gathered 
by the Enquiry Officer were not tendered for cross-examination by him. It is r.ot 
necessary for us to go elaborately into the various proceedings connected with the 
giving of the charge-sheet, the explanation offered by the appellant and the final 
■conclusions arrived at by the Enquiry Officer on the basis of which the respondent 
has been dismissed from service. As pointed out by Mr. Iyengar, all the Courts 
have concurrently held that the enquiry is vitiated and has been held contrary to 
regulation 16 (3). It is enough therefore, in the circumstances, to note that the 
Enquiry Officer Sri F.A. Ahbasi who has given evidence has admitted that he did 
not take in evidence in respect of any 7 charge and that he considered the records as 
sufficient for giving findings on the charges. He has also admitted that he met 
various persons and collected information and that information has been incorporat- 
ed in his enquiry report. He has further admitted that the information so collected 
by him was not put to the plaintiff, and has stated that he based his findings in the 
report against the respondent on the basis of the enquiries made by him of the police 
and other persons. In the ac; of this admission, it is idle for Mr. Dcsai to urge be- 
fore us that the findings of the High Court and the Subordinate Courts that there 
has been a violation of regulation 16 (3) in the enquiry' proceedings cannot be su‘- 
tained. On the other hand, we are of opinion that the finding is amply justified 
by f the evidence on record. 

Mr. Desai made a feeble attempt to sustain the order, dated 10!h March, 1964 
as one passed under regulation 1 1 and not under regulation 16. \\ e have no hesita- 

tion in rejecting this contention. Regulation 1 1 as we have already pointed out is 
in Chapter II, and deals with termination of sendee simplicitcr and, even in such 
circumstances, it provides in the case of a permanent employee that his services can 
be terminated only after apprising the cmploy'ce of the reasons therefor and asking 
him to furnish explanation and after consideration of the explanation and then giv- 
ing the cmploy'ce a final notice to show cause against the proposed termination 
of service. This clause in our opinion deals with a termination, other than by way 
of punishment, and the procedure indicated therein is quite simple. On the oilier 
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hand, regulation 16 appears in Chapter IV dealing with discipline. An order of 
dismissal passed after following the procedure indicated therein attaches a stigma 
on the employee concerned. Having issued a charge-sheet and made a farce of an 
enquiry and then dismissed the employee after holding him guilty cannot certainly 
be considered to be termination of me employee^ service under regulation 11. That 
action was taken by way of disciplinary proceedings is clear from the fact that an 
order suspending the respondent, pending the enquiry, was passed on 9th November, 
1963. Tne same order further directed mat the respondent will receive only subsis- 
tence allowance during the period of suspension. The order of suspension must be 
related to regulation 1 7 and the grant of subsistence allowance must be referred to 
regulation 18, both of which occur in Chapter IV relating to discipline. Therefore 
it follows that the first contention of Mr. S. T. Desai cannot be accepted. 

Mr. Desai next urged that even on the basis that the order of dismissal had been 
passed in violation of regulation 16 (3), the decree granting a declaration for rein- 
statement of the respondent with full pay and emoluments is illegal as amounting 
to enforcing a contract of personal service. Alternatively Mr. Desai urged that in 
any event mere are no special circumstances existing in this case justifying the grant 
-of such a declaration. 

Mr. Desai developed his contention as follows : The relationship between the 
appellant and the respondent is that of a master and servant. A breach of regula- 
tion 16 (3) will at the most result in the order of dismissal being wrongful. The 
remedy, if any, of the aggrieved party in such a case will only be a claim for da mages 
for breach of contract. The Counsel further urged that Courts have jurisdiction to 
declare the decision of a statutory body' given in violation of a mandatory statutory' 
obligation relating to dismissal of a servant as ultra vires and void- Even in such cir- 
■cumstances, it was urged, the jurisdiction to grant a declaration which will result 
in continuity of service is granted only under very special circumstances which re- 
•quire the departure from the general rale that a contract of service will not he speci- 
fically enforced. According to the Counsel, the rules framed under section 52 of the 
Act by the appropriate Government may have statutory force and effect if they are 
-of such a nature as to require mandatory compliance, but, according to him, the 
regulations framed by a Warehousing Corporation do not create any such statu- 
tory obligation of a mandatory nature. Hence a termination of service by an em- 
ployer even in breach of conditions of service laid down by the regulations would only 
attract the general law of master and servant and cannot result in a declaratory de- 
cree about continuity of service being granted . In any event, the Counsel urged that 
a declaration should not have been granted as there are no special circumstances 
warranting the grant of such a relief in this case. Counsel pointed out that the res- 
pondent entered service only in November, 1958 and he has been removed from ser- 
vice in 1965 and it is not claimed by the respondent that he will not be able to take 
up service elsewhere. In short, according to Mr. Desai, the grant of the relief of 
•declaration by way of reinstatement is erroneous. 

Mr. B. R.L. Iyengar, learned Counsel for the respondent, urged that the regu- 
lations have been framed by the Warehousing Corporation under section 54. One 
■of the matters in respect of which regulations may be framed is in regard to the 
conditions of service of the employees of a Warehousing Corporation. It is by virtue 
-of that power that the regulations — called Staff regulations — have been framed. 
By virtue of clause (3) of regulation 1, they apply to all employees of the Corpora- 
tion and to the personnel employed on contract in respect of all matters not rcgulat- 
•cd by the contract. Those regulations deal with various matters relating to the 
service conditions of the employees. Chapter IV deals with discipline and clause 
(3) of regulation 16 mattes it imperative and obligators' on the Corporation to com- 
ply with those provisions before punishment other than those punishments specified 
therein is imposed against an employee. The regulations, according to Mr. Iyengar 
having been framed under the Act, have statutory effect and they impose statutory 
•obligation of a mandatory nature on the appellant Corporation in respect of the 
procedure to be adopted for taking disciplinary action. On the findings recorded 
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by all the Courts* it is clear that there has been a violation of clause (3) of regula- 
tion 16* in which case it follows that the respondent was entitled to get a declara- 
tion that the order of dismissal is void and of no effect. Counsel also pointed out 
that the respondent’s services have been arbitrarily and mala fide terminated by 
the appellant and therefore there are sufficient circ ums tances for departing from 
the normal rule that a contract of personal service will not be specifically enforced. 

The question as to when and under what circumstances a relief by tray of 
declaration regarding continuity of service* after holding that an order of dismissal is 
void or ultra sires * can be given* has been considered both in England and here. 
The leading decision of the House of Lords which is generally invoked in support 
of the view that such a declaration can be granted is the decision in Vim v. National 
Dock Labour Board 1 . This decision has also been referred to by this Court in some 
of its decisions* to which we shall refer presently. The case before the House of 
Lords in the decision referred to above arose under the following circumstances. 
The plaintiff was a registered dock worker employed in the reserve pool by the 
National Dock Labour Board under a scheme set up under the Dock "Workers (Re- 
gulation of Employment) Order. 1947. In 1948* the National Board, approved 
the delegation of powers to disciplinary committees set up by local boards. The 
plaintiff failed to obey a valid order to report for wort with a company of stevedores 
and* in consequence* the local board instructed their disciplinary committee to 
hear the case. The disciplinary committee* having heard the case* gave notice in 
writing to the plaintiff terminating his employment. The plaintiff instituted the 
action cla imin g damages for wrongful dismissal and also prayed for a declaration 
that the order of dismissal vras illegal* ultra r ires and invalid. The Court of first 
instance granted both damages and declaration ; but on appeal* by the National 
Board, the Court of appeal struck out the declaration granted to the plaintiff. 
The plaintiff appealed to the House of Lords against the striking out of the declara- 
tion and the National Board cross-appealed against the finding that the dismissal 
was invalid and also against the award of damages. The House of Lords held that 
the declaration granted by the trial judge was properly made as the order of dismis- 
sal was a nullity’ since the local board had no power to delegateits disciplinary func- 
tions. The cross-appeal filed by the National Board was dismissed. Viscount 
Kilmuir, L.G. in considering the question regarding die grant of declaration* observes 
at p. 943 that the discretion in granting a declaratory judgment should not be exer- 
cised save for good reason and then* summarising the reasons for granting the decla- 
ration* states at -page 944 : 

“ First* it follows from the fact that the plaintiff’s dismissal was invalid that 
his name was never validly removed from the register* and he continued in the em- 
ploy of the National Board. This is an entirely different situation from the ordi- 
nary master and servant case. There* if the master wrongfully dismisses the 
servant* either summarily’ or by giving insufficient notice* the employment is 
effectively terminated* albeit in breach of contract. Here* the removal of the 
plaintiff’s name from the register bring, in lav* a nullity, he continued to have 
the right to he treated as a registered dock worker with all die benefits which, 
by statute* that status conferral on him. It is* therefore* right diat, with the 
background of this scheme* the Court should declare his rights. ” 

At page 943, Lord Keith of Avonholm states : 

“ This is not a straightforward relationship of master and servant. Normally* 
and apart from the intervention of statute* there would never be a nullity in ter- 
minating an ordinary’ contract of master and servant. Dismissal might be in 
breach of contract and so unlawful but could only sound in damages. 

Here we are concerned with a statutory scheme of employment. . . - • - Th^ 
scheme gives the dock vorRer a status. Unless registered, he is deprived ot Ui 
opportunity of carrying on what may have been his lifelong employment as 
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to continue in employment notwithstanding the order of dismissal. Rejecting this 
claim the Privy Council observed, at page 637 : 

“ In their Lordships’ viewy when there has been a purported termination of a 
contract of service a declaration to the effect that the contract of seivice still sub- 
sists will rarely be made. This is a consequence of the general principle of law 
that the Courts will not grant specific performance of contracts of service. Special 
circumstances tv ill be required before such a declaration is made and its making 
will normally be in the discretion of the Court. In their Lordships’ view there 
are no circumstances in the present case which would make it either just or proper 
to make such a declaration. ” 

The Privy Council distinguished the particular circumstances that existed before 
the House of Lords in Tone’s case ' and finally held at page 638. 

“ In their Lordships’ view the circumstances of the present case are not com- 
parable with those in Vine's case ’, and are not such as to make it appropriate to 
give a declaratory judgment in the manner contended for on behalf of the appel- 
lant. The appellant’s employment must be treated as having in fact come to 
an end on 1st Octoberl957 and the appellant’s remedy lay in a claim for damages.” 

From a review of the English decisions, referred to above, the position emerges 
as follows : The law relating to master and servant is clear. A contract of personal 
service will not be enforced by an order for specific performance nor will it be open 
for a servant to refuse to accept the repudiation of a contract of service by his master 
and say that the contract has never been terminated. The remedy of the employee 
is a claim for damages for -wrongful dismissal or for breach of contract. This is the 
normal rule and that was applied in Bar bars case 2 and Francis' case 3 . But, when a 
statutory status is given to an employee and there has been a violation of the provi- 
sions of the statute while terminating the services of such an employee, the latter 
will be eligible to get the relief of a declaration that the order is null and void and 
that he continues to be in service, as it will not then be a mere case of a master ter- 
minating the services of a servant. This was the position in Fine’s case ■. 

The question has also been considered by this Court in certain decisions, to 
which we will immed ately refer. In Dr. S. B. Dull V. University of Delhi*, this Court 
had to consider the legality' of an award directing that an order of dismissal was 
ultra vires, mala fide and of no effect and that the appellant in that case continued to 
he a Professor of the University. The appellant. Dr. Dutt. who was a Professor 
in the University of Delhi, was dismissed from service by' the latter. He referred the 
dispute regarding his dismissal and certain other disputes to arbitration, under sec- 
tion 45 of the Delhi University Act. An award was made which decided that the 
appellant’s “ dismissal was ultra vires , mala fide, and has no effect on his status. He 
still continues to be a professor of the University The said award was made a 
rule of Court by the Subordinate Judge of Delhi.The University of Delhi challeng- 
ed this decision on appeal and the Punjab High Court, which ultimately heard the 
appeal, set asid • the award on the ground that such a d- duration amounted to speci- 
fic enforcement of a con tract of personal service forbidden by section 21 of the Speci- 
fic Relief Act and therefore disclosed an error on the face of the award. On appeal, 
this Court, agreeing with the reasoning of the High Court observed at page 1242: 

“ There is no doubt that a contract of personal service cannot be specifically 
enforced. Section 21, clause ( b ) of the Specific Relief Act, 1877, and the second 
illustration under this clause given in the section make it so clear that further ela- 
boration of the point is not required. It seems to us that the present award does 
purport to enforce a contract of personal sendee when it states that the di; missal 
of the appellant “has no effect on his status" and ‘ He still continues to be a 
Professor of the University'’. When a decree is passed according to the award 
which if the award is unexceptionable, has to be done under section 1 7 of the Arbi- 
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cep ted by the Court was that the order terminating their services was a nullity as it 
had not been effected in terms of the statute. In our opinionj therefore; this deci- 
sion does not support the contention of the respondent. 

Mi - . Iyengar referred us also to the decision of this Court in The State of Uttar 
Pradesh v. Babti Ram Upadhja 1 , but that decision need not detain us because that deals 
with a member of the public service who has been given protection under the Consti- 
tution. Such cases stand apart. 

Mr. Iyengar referred us to a decision of a learned Single judge of the Gujarat 
High Court reported as Tata Chemicals Ltd. v. Kailash-. The question that arose for 
consideration was regarding the validity of an order of dismissal by an employer of 
an employee contrary to the standing orders. The learned Judge has expressed the 
view that a breach of the standing orders constitutes a breach of a statutory provi- 
sion and therefore the order of dismissal is a nullity. It is not necessary for us to 
consider the correctness of that decision because the dispute between the parties in 
that case aiose under Industrial Lav' and we have already pointed out that one of 
the exceptions to the Common Law is under Industrial Law where Labour and 
Industrial Tribunals have jurisdiction to compel an employer to employ a 
worker whom he does not desire to employ. 

Having due regard to the principles discussed above, we are of opinion that 
the High Court was not justified in granting the declaration that the order dated 
10th March, 1964 dismissing the respondent from service is null&nd void and that he 
is entitled to be reinstated in service with full pay and other emoluments. As pointed 
out by us, the regulations are made under the power reserved to the Corporation 
under section 54 of the Act. No doubt they lay down the terms and condition* 
of relationship between the Corporation and its employees. An order made in 
breach of the regulations would be contrary to such terms and conditions, but 
would not be in breach of any statutory obligation, as was the position which thi* 
Court had to deal with in the Life Insurance Corporation case 3 . In the instant case, 
a breach has been committed by the appellant of regulation 16 (3) when passing 
the said order of dismissal, inasmuch as the procedure indicated therein has not 
been followed. The Act does not guarantee any statutory status to the respondent, 
nor does it impose any obligation on the appellant in such matters. As to whether 
the rules framed under section 52 deal with any such matters, does not arise for 
consideration in this case as the respondent has not placed any reliance on the 
rules and he has rested his case only on regulation 16 (3). It is not in dispute 
that, in this case, the authority' who can pass an order of dismissal has passed the 
same. Under those circumstances a violation of regulation 16 (3), as alleged and 
established in this case, can only result in the order of dismissal being held to be 
wrongful and, in consequence, making the appellant liable for damages. But the 
said order cannot be held to be one which has not terminated the sendee, albeit 
wrongfully, or which entitles the respondent to ignore it and ask for being treated 
as still in service. We are not concerned with the question of damages, because 
no such claim has been made by the respondent in these proceedings. 

In this view, the judgment and the decree of the High Court, in so far as they 
declarc that the order dated 10th March, 1964, is null and r cid and that the res- 
pondent continues to be in the sendee of the appellant, arc set aside and this appeal 
allowed, to that extent. In the circumstances of the case, there will no ordci a* 
to costs. 

S. V. J. Appeal partly alien ed. 


1. (1961) 2 S.C.R. 679. 

2. A.I.R. 1964 Gjj. 25S. 


3. 61961) 1 S.CJ. 272 : (196-1) I Comp.LJ. 94. 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — V. Bhargava and K.S. Hegde, jj. 

Sham Lal and others . . Appellants * 

V. 

Amar Nath and others .. Respondents. 

Hindu Lazo — Mithakshara School — Stridhana property of a Hindu woman — Daughters of a 

predeceased son whether entitled to succeed. 

Hindu Women's Rights to Property Act (Xl r III of 1937) — Applicability of. 

It is now well settled that stridhana of a Hindu woman governed by Mitaksliara 
passes in the order mentioned in Mitakshra and the children of the deceased, 
woman do not take the same as a body either jointly or as tenants-in-common, 
only tire heir belonging to a class take the properties as tenants-in-common. 

In the matter of succession to stridhana, propinquity was not considered by 
the law givers as the sole or even the principal test, otherwise there is no justifi- 
cation for; a daughter’s daughter or a daughter’s son to succeed, to the estate of a 
woman in preference to her son. It is true that it is not easy to find out the reason 
behind the rules relating to succession to stridhana. But that is equally true 
of many other branches of our family laws. These contradictions are inevitable 
in socio -religious matters particularly when our social laws were controlled by 
our religious beliefs and our law givers were our religious preceptors. It is fo*r 
the Legislatures to step in and bring about harmony between the society and the 
laws governing it. That is why our parliament enacted several statutes in 1955 
to amend the Hindu law in various respects. 

The expression son’s son does not include son’s daughter as according to the 
rules of interpretation the masculine includes tire faminine. That rule of inter- 
pretation is inapplicable in the present case as daughters’ daughter succeeds to 
die stridhana in preference to daughter’s son. The order of succession prescribed 
clearly rules out the application of that rule of interpretation. 

Hindu Woman’s Right to Property- Act, 1937, applies only to the separate 
property left by a Hindu male. It does not apply either to the coparcenary 
property or to die property of a Hindu female. 

Held, Daughter’s of a predeceased son of a Hindu woman are not entided 
to succeed to her stridhana. 

Appeals from the Judgment and Decree dated the 30th May, 1963 of the 
Punjab High Court in Regular First Appeal No, 105 of 1957. 

A.K. Sen, Senior Advocate (R.K. Aggarwal, Advocate with him), for Appel- 
lants (In C.A. No. 1954. of 1966) and Respondents Nos. 5, 6, 8 and 9 (In C. A. 
Ho. 1955 of 1966). 

Bishan Herein, Senior Advocate (B. P. Maheshzcari and R. K. Gupta , Advocates 
with him), for Appellants (In C.A. No. 1955 of 1966) and Respondents. Nos. 2 to fi 
(In C.A. No. 1954 of 1966). 

Sarjoo Prasad. Senior Advocate ( M . Ramtshwar Prasad and A.D. Malhur, Advo- 
cates with him), for Respondent No. 1 (In both the Appeals). 

S.M.Jain, Advocate, for Respondents Nos. 13 (i) to 13 (iv) (In C.A. No. 1954 
of 1966) and Respondents Nos. 12 (i) to 12 (iv) (In C.A. No. 1955 of 1966). 

The Judgment of the Court was delivered by 

Hegde, J . — The question of law that arises for decision in these appeals by 
ccrtificatc is whether die daughters of a predeceased son of a Hindu woman are 
entitled to succeed to her stridhana ? The trial Court answered the question in 
the affirmative but the High Court in appeal came to the conclusion that they arc 
not entitled .0 succeed to the estate in question. 

The material facts of this case arc few. For a proper understanding of the 
frets of die case, it will be convenient to have before us the admitted pedigree of 
the family. It is as follows: 


•C. As. Nos. 1954 and 1955 of 1966. 


- 17th September, 1969. 
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No. 14). (dcfcn- .. No. 13). 

dant 12). - 



IJ 


805 


SHAM LAL V- AMAR NATH fffegde, J.). 

Tne fi n d i ng of the trial Court that the suit properties are the stridhana pro- 
perties of Barji was not contested before the High Court. In this Court at one 
stage a feeble attempt was made on behalf of the appellants to contest that finding. 
We did not permit tnat finding to be challenged as the same had not been challeng- 
ed before the High Court. Therefore we proceed on the basis of that finding. 
Barji died in September, 1950. Her husband Patu Ram had predeceased her. 
It appears that he died sometime in 1904, Patu Ram’s father Bool Chand as well a-- 
Patu Ram’s brothers Tulsi Ram, Behari Lai and Him Lai had predeceased Barji. 
Patu Ram and Barji had a son by some jugal Kishore who had predeceased Patu 
Ram leaving behind him his widow Bindri who died in 1931. They had no children. 
Radha Kishan, the adopted son of Patu Ram and Barji died about 20 years before 
the death of Barji leaving behind him his widow, defendant No. 6. Radha Kishan 
had five children including defendants Nos. 1 to 3 through another wife. His son 
Roshanlal had died a few months before the death of Barji. ' His daughter Balwanti 
had predeceased Barji leaving behind her children defendants 4 and 5. Tulsi 
Ram’s son Prahlad Rai had also predeceased Barji leaving behind his widow defen- 
dant No. 8, and son defendant No. 7. By the t me succession to the estate of Barji 
opened all the children of Behari Lai and Hiralal had died but some of them had 
children and grand children, as seen from the pedigree. After the death of Barji, 
her properties came to the possesion of defendant No. 6. Defendant No. 1 sued 
for the possession of those properties oh the ground that she' had her sisters are 

S referential heirs to the deceased Barji. To that suit she did not make Amar 
fath, the plaintiff in the present suit, a party. Amar Nath’s application for being 
impleaded as a partv in that suit was opposed by the 1st defendant and the said 
application was ultimately rejected by the Court. The dispute in that suit was 
referred to arbitration. The arbitrators upheld the claim of defendants Nos. 1 
to 3. Thereafter the present suit was brought.’ In the High Court as well as in 
the trial Court there was a triangular contest. The plaintiff claimed that he wa^ 
exclusively entitled to the suit properties, defendants Nos. 1 to 3 claimed diat they 
arc tire nearest heirs to Barji ; some of the other defendants contended that they 
succeeded to the suit properties as co-tenants with the plaintiff. In this Court all 
the contesting defendants sail together. As mentioned earlier, the trial Court 
accepted the claim of defendants Nos. I to 3 but - the High Court held that the 
plaintiff was exclusively entitled to the suit properties, he being the nearest heir to 
the deceased. That finding is contested both by defendants No's. 1 to 3 as well 
as by the other contesting defendants. That is how the aforementioned two appeals 
eamc to be filed. 

In arriving at its finding the High Court relied on the rules of succession found 
in paragraph 147 of Mulla’s principles of Hindu Law (13th Edn.). It came to the 
conclusion that those rules arc exhaustive. On the basis of those rules, it ruled that 
defendants Nos. 1 to 3 were not entitled to succeed to the estate of Barji. So far 
as the other defendants are concerned it rejected their claim on the ground that as 
between the plaintiff and themselves the former is a preferential heir as he is the 
nearest in degree to Barji. 

It is the admitted case of die parties diat die properties in question arc not 
skuRa and diat Barji was married in one of the approved forms. Therefore while 
pronouncing on the competing claims made in this case, we must be guided by the 
order ofsuccession prescribed in paragraph 147, if die same is correct and exhaus- 
tive. Paragraph 147 says : 

" Stridhana other than shrike passes in the following order : 

(1) unmarried daughter ; 

(2) married daughter who is unprovided for ; 

(3) married daughter who is provided for ; 

(4} daughter's daughter ; 

(5) daughter’s son ; 
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(6) son; 

(7) son’s son ; 

If there be none of these, in other words, if the woman dies without leaving 
any issue, her stridhana, if she was married in an approved form, goes to her 
husband, and after him, to the husband’s heirs in order of their succession to him; 
on failure of the husband’s heirs, it goes to her blood relations in preference to 
the Government. But if she was married in an unapproved from, it goes to her 
mother, then to her father, and then to the father’s heirs and then to thehus- 
band’s heirs in preference to the Government.” 

The legal position instated in identical terms in Afayne’s treatise on Hindu Law 
(Eleventh Edn. — Paragraph 623, pages 7t4 to 746) as well as in the other test 
books on Hindu Law referred to at the time of the hearing. At this stage it mas be 
mentioned that the correctness of the order of succession mentioned in paragraph 
147 till rve come to item No. 7 (son’s son) was not challenged. The same is well 
settled by decided cases. It is not necessary to refer to those cases. The only 
contention advanced on behalf of some of the defendants is that after son’s sons 
come son’s daughters. Alternatively it was contended that the expression “son's 
son ” includes “ son’s daughter.” We have to see whether these contentions are 
well founded. 

The rules relating to succession to stridhana enunciated in the text books are 
based on Yajnyawalcya’s text “her kins men take it, if she die without issue. ’ 
This statement is elaborated by Vijnyaneswara in AEtakshara. The relevant 
portions thereof as translated by H. T. Golebrooke are found in pladta 8, 9, 10 and 
11 in Section 11 of his boo;: AEtakshara.” They read as follows : 

“ 8. A woman’s property has been thus described. The author next pro- 
pounds the distribution of it Her kinsmen take it, if she die without issues’ 

9. If a woman die ‘’without issue” that is leaving no progeny : in other 
words, having no daughter, nor daughter’s daughter, nor daughter's son, nor son, 
nor son’s son ; the woman’s property, as above described shall be taken by her 
kinsmen ; namely her husband and the rest, as will be (forthwith) explained. 

10. The kinsmen have been declared generally to be competent to succeed 
to a woman’s property. The author notv distinguishes different heirs according 
to the diversity of the marriage ceremonies. “ The property ofa childless woman, 
married in the form denominated Brahma, or in any of the four (unblamed modes 
of marriage), goes to her husband : but, if she leave progeny, it trill go to her 
(daughter’s) daughters : and, in other forms of marriage (as the Asura &■ c -)< 
it goes to her father (and mother, on failure of her own issue). 

1 1. Of a woman dying without issue as before stated, and who had become a 
wife by any of the four modes of marriage denominated Brahm3, D 3 itw, 
Arsha and Prajapatya, the (whole) property, as before described, belongs in T ~ c 
first place to her husband. On failure of him, it goes to his nearest Hmmea 
(sapindas) allied by funeral oblations. But, in the other forms of marriage cahcd 
Asura, Gandharba, Racshasa and Paisacha ; the property of a childless v/oram 
goes to her parents, that is, to her father and mother. The succession dcvoh« 
first (and the reason has been before explained) on the mother, who is virtually 
exhibited (first) in the elleptical pitrigami implying ‘goes (ga ch ‘hati bo both 
parents pitarau) ; that is to the mother and to* the father.’ On failure of them. 
their next of kin take the succession. 

These passages have received interpretation at the hands of the judicial 
Committee as well as the High Courts in India and the law- is now- settled as tome 
mode of succession to stridhana under AEtakshara until we reach son’s son. T he 
controversy now is as to who should succeed to such an estate if none of the hens 
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mentioned in items Nos. 1 to 7 in paragraph 147 of Mulla’s Hindu Law are in 
•existence at the time of the death of the woman concerned. 

Mr. A.K. Sen, learned Counsel for some of the defendants contested the correct- 
ness of Colebrooke’s trans ation in certain respects. He wanted us to examine the 
original text to find out whether the translation found in placita 9 is correct ? 
The parties did not place before us either an admitted translation of the original 
•text or even an official translation. Colebrooke is a distinguished oriental scholar. 
The Judicial Committee as well as the various High Courts in this country have 
relied on his translation of Mitakshra in dealing with the question of inheritance. 
Jogendra Nath Bhattacharya in his commentary on Hindu Law (2nd Edn.) deals 
with the order of succession under Mitakshra to stridhana in Chapter VI of that 
hook. His translation of the relevant commentaries accords, with those made by 
Colebrooke. To the same effect is the opinion expressed by Justice Chandavarkar 
in Bhimacharya Bin Vcnkappacharyn v. Ramcharya Bin Bhimcharya 1 . Hence we are 
unable to agree with Mr. Sen that Colebrooke’s translation does not bring out 
accurately the meaning of the relevant passages inMitakshara. Colebrooke inhis 
hook ‘Mitakshara’ published in 1869 sets out the order of succession to a woman’s 
stridhana properties at page 158 thus : 


Maiden daughter . . 1 

Unendowed married daughter . .2 

Endowed married daughter ..3 

Daughter’s daughter . . 4 

Daughter’s son . .5 

Son . . 6 

Grandson . . 7 

Husband . .8 


If the contention of defendants is correct then son’s daughter and not husband 
should have come after the grandson. But that is not the case. 

Mr. Bishan Narain, learned Counsel for defendants Nos. 1 to 3 contended that 
the list given in Mitakshara is only illustrative and not exhaustive. He urged that 
"Yajnyawalcya had stated that “ a woman’s property would devolve on her k nsmen 
if she died without issue” which means that it would devolve on her progeny' which 
•expression includes son’s daughter as well. In this connection he also relied on 
Vijnyaneswara’s commentary stating that the expression 1 without issue’ found in 
Yajnyawalcya text means ‘‘leaving no progeny'.” On the basis of these state- 
ments he contended that even according to Vijnyaneswara, the deceased women’s 
progeny would take her stridhana in preference to her kinsmen including her hus- 
band. On the basis of this premise he proceeded to argue that the other words 
used in placita 9 rhi-,: “having no daughter nor daughter’s daughter nor daughter’s 
son nor son nor son’s son” should be understood as merely being illustrations of 
the word “ progeny.” This contention is opposed to the commentaries by Narada, 
Gautama and the Later commentators. More than that it runs counter to the deci- 
sions rendered by die Judicial Committee and the various High Courts during the 
last over a century. It is now well settled that stridhana of a Hindu woman govem- 
-cd by Mitakshara passe; in the order mentioned in Mitakshara and the children of 
the deceased woman do not take the same as body cither jointly or as tenants in 
common. Only the heirs belonging to a class take the properties as tenants in 
common. 

Mr. Bishan Narain next contended that under Mitakshra propinquity is the 
text of inheritance. Therefore there is no reason why the deceased woman's 
husband's brother's son should take the properties in preference to her son’s daugh- 


1. (1909) I.L.R. 33 Bom. 452. 
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ters. We do. not think that in the matter. of succession to .stridhana propinquitv 
■was considered by the law givers as the sole or even the principal ten, otiierwis 
there is no Justification for a daughter's daughter or a daughter’s son to succeed 
to the estat - of a w oman in preferenceto her son: ’'It is true that it is not easy to 
find out the reason behind therules relating to succession 'to stridhana. But th 2 i 
is equally true of many other branches of our family jaws. The-e contradiction' 
are inevitable in socio-religious matters particularly when our social laws were con- 
trolled by our religious beliefs and our law givers were our religious preceptors 
It is for the Legislatures to step in and bring about harmony between the-'societv 
and the laws governing it. That? is why 'our Parliament enacted several statute' 
in 1955 to amend the Hindu Law in various respects. - / J «■ 


We are unable to accept the contention of Mr: Bishan Narain • that the expres- 
sion son’s son includes son’s daughter as according to therules of interpretation, the 
masculine includes the feminine. That rule of interpretation is inapplicable in 
the present case as daughter’s daughter succeeds to the stridhrna in preference to 
daughter’s son. - The order of succession prescribed clearly rules out the applica- 
tion of that rule -of interpretation. ' ' " "j ' • ’ 


Mr. Sen in support of his contention that on a true interpretation of the rele- 
vant passages in e Mitak-hra’, defendants Nos. 1 to 3 are preferential heirs to decea- 
sed Barji, relied on certain passages in some of the-decided ea'es. 'First he referred 
to the decision of the Patna High Court in Kumar Raghcra Surcndra Sahi v. Babut 
Lachmi Kuer' . Therein the dispute related to the succession to the- properties left 
by a maiden and not by a married noman. The rules relating to the succession 
to the stridhana of a deceased maiden are ■wholly different from tho^e relating to 
succe-sion to the stridhana of a married woman. Therefore the observations made 
in regard to those rules have no relevance for our present purpose. He next invito, 
our attention to certain passages in die decision of the Judicial Committee in Ret 
Kesserbai v. Hunsraj Morarji and another 2 Therein the dispute v, as between Bai 
Kesserbai the surviving co-widow of the deceased Bachubai’s husband Korcji 
Haridass, Hunsraj Morarji the separated nephew of Koreji, being the jon ol hi' 
eldest brother, who predeceased Bachubai and' Bai Moghibai, the widow of a 
younger brother ofrKoreji named Ranciiordass Haridass. The question for consi- 
deration by the Judicial Committee was as to the true scojpe of/the fetter part o! 
the placita 9 in Golebrooke’s Mitakshra which 5ajs,‘ c ifa woman die without issue. 

that is, leaving no progeny. .the woman’s property shall be taken 

by her kinsmen namely iier husband and the rest as will be forthwith explained. 
Them Lordships observed thatthere can he no reasonable doubt that according to 
Mitakshara definition of sapinda_. husband and wife are sapindas to each od‘ c; 
and the co-widow- of the husband of the deceased was the nearest sapinda of tlu 
deceased woman’s husband and hence entitled to succeed to the estate in qucstion- 
This decision again does not bear on the point under consideration. 


Lastly Ivlr. Sen contended that in ' view of the Hindu Woman's Right 5 to 
Property Act (XVIII of 1937), It must be field that defendants 1 to 3 are nearer 
heirs to the deceased than the plaintiff. This contention was negatived By the High 
Court on the basis of the rule laid down by this Court in Ar.nagouda jfathgouda Pald^ ~ 
Court of Wards and another 3 , wherein this Court dealing with Act II of 1929 oli'C-n cd - 

“ The question is whether die provisions of this Act can at all be invoked to 
determine the heir, of a Hindu female in re-pcct of her sfridhan property. 1~n c 
object of the Act as stated in the preamble is to alter the order in which certain 
heirs of a Hindu male dying intc-tatc arc entitled to succeed to his c-tatc : ant 
section 1 (2) expressly lav, down tliat “ the Act applies only to per-ons wh' 
but for the passing of this Act would have been subject to (he Law of AlitnL'hr.rr 
,in respect ofthe provision' licrcin enacted, and it applies to such persons in repect 

* 1. IA.R. Pat. 18. - _ -.3. (1952) S OR. -20S : (19521 S CJ. 

2. L.R. (1SC6) 33 1 A. 176 - 16 M.LJ. 446. 0952) 1 M.LJ. 414. 
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only oftheproperty of males not held in coparcenary and not disposed of by will." 
Tnu? trie scope of the Act is limited. It governs succession only to die separate 
property of a Hindu male who dle> intestate. It does not alter the law as regards 
the devolution of any other kind of property owned by a Hindu male and does 
not purport to regulate succession to the property of a Hindu female at all. It 
is to be noted that the Act does not make the^e four relations statutory heirs 
under the hlitak.hra Law under all circum tances and for all purposes; it makes 
them heirs "only when the propositus 'L a male and the property in respect to 
which it is sought to be applied in his separate property 

Similar would be the position under the Hindu Woman’s Right to Property 
Act, 1937. Section 3 (1) of that Act which provides for the devolution of the 
property reads thus : 

“ When a Hindu governed by the Dayabhaga School of Hindu Law dies 
intestate leaving any property, and when a Hindu governed by any other school 
of Hindu Law or by' customary law dies intestate leaving separate property Tiis 
widow or if there is more than one widow all his w dovs together shall, subject 
to the provisions of sub-section (3) be entitled in respect of property inTespect of 
which he dies intestate to the same share. as a son-.---. ” 

From this provision ft is clear that Hindu Woman’s Right to Property' Act, 
1937 applies only to the separate property left by a Hindu male. It does not 
apply either to the coparcenary- property or to the property of a Hindu female. 

For the reasons mentior ed above the-e appeals fail and they' are dismissed 
with costs — advocates' fee one set. 

S V.J. _ Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) _ 

Present : — K. S. Hegdeantj A. N. Ray, JJ.~ 

Om Prakash" . - ' — Appellant ~ 

t. 

Lalchand and another - ... Respondents. 

Representation of the People Act (XL III of 1951), S. 123 (1)— Effect — Scope of. 

The gist of the offence under sub-section (1) of section 123 of the Act 
is that there has to be a gift' by a candidate of his agent or by- any other per- 
sons with the consent of a candidate or his election agent of* any gratification, 
to any person w ith the object of inducing* a person to stand or not to stand 
as a candidate at the election. The elements required to constitute an offence 
are first, that the gift has to be by a candidate or his agent or by any other 
person. Secondly, the gift is to be with the consent of the candidate or his 
agent and the third important dement is that the gratification is to be made 
with the object, directly or indirectly, of inducing a person to stand or net 
to stand in the election. (On facts held, that the offence under sub-section (1'. 
of section 123 has not been made out. 

The four elements in sub-section (4) are, first, that there has to be a public- 
ation by' the candidate or his agent or by any other person with the consent 
of the candidate of any statement of fact. The second dement is that the 
statement of fact is false and a candidate or his agent or any other persons 
either belie\es it to be false or does not believe 'o be true. Thirdly, the publi- 
cation is In relation to the personal character and conduct of any candidate, 
fourthly, the statement is reasonably calculated to prejudice the -yc-rects- of 
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that candidates election (on facts held), that the Respondent is guilty of 
corrupt practice under section 123 ,4 of the Act. 

Appeal under section 116-A of the Representation of the People Act, 1951 
from the judgment and Order, dated .the 19th November, 1968 of the Punjab 
and Haryana High Court in Election Petition No. 14 of 1968. 

3. L. Sibal, Senior Advocate, ( Ram Samp, S. C. Malianta, K. C- Sharma and 
J. C. Talwar, Advocates, with him), for Appellant. 

Naunit Lai, Advocate, for Respondent No. 1. 

The Judgment of the Court was delivered by 

Ray, J . — This is an appeal against the judgment and order dated 19th Novem- 
ber, 1968 of the High Court of Punjab and Haryana at Chandigarh dismissing 
the election petition of the appellant. 

The appellant contested the Assembly seat from Ellenabad Constituency in 
the District of Hissar in the mid-term election held in May, 1968. The appel- 
lant challenged the election of Lalchand, the first respondent. The other 
-defeated candidate in the election was the second respondent Prithvi Raj . The 
•appellant obtained 15,485 votes. The successful candidate Lalchand secured 
20,816 votes and Prithvi Raj obtained 5,276 votes. The polling was on 14th 
May, 1968. The results were announced on 16th May, 1968. 

At the nearing of the appeal Counsel on behaif of the appellant canvassed 
three grounds. First, that the poster being Exhibit P.W. 1|1 was against the 
personal character of the appellant and therefore constituted a corrupt practice 
within the meaning of sub-section (4) of stction 123 of the Representation of the 
People Act, 1951 (hereinafter referred to as the Act). Secondly, the religious 
head Sat Guru Jagjit Singh of the Namdhari sect issued an appeal and a farman 
and thereby the provisions contained in sub-section (2) of section 123 of the Act 
are attracted. Thirdly, the respondent Lalchand is guilty of corrupt practice of 
bribeiy by having given Rs. 20,000 in cash to Prithvi Raj to contest the election. 

I shall at the outset deal with the second and the third grounds. Counsel 
on behalf of the appellant pressed allegations contained in sub-paragraphs (b) 
and rf' of paragraph 10 of the petition which were to the effect that Sat Guru 
Jagjit Singh issued a farman, on or about 20th April, 1968 to the effect that it 
was the Guru’s desire that all followers should oppose the appellant who was the 
son of Choudhury Devi Lai, an enemy of Namdhari Guru. Further, if any of 
the followers did not obey the farman they would stand ex-communicated and 
their ‘Prasad’ would not be accepted in the Gurdwaras and that they would be 
spiritually censured by na min g them as tractors of Dharma and befallen presons 
in Sabha’s of Namdharis. In sub-paragraph {d j of paragraph 10 of the petition 
it was alleged that on 21st April, 1968, the followers of Namdhari sect were call- 
ed to Sant Nagar where a big Dewan of Namdharis was convened and Sat Guru 
Jagjit Singh made a speech there that he had taken a vow to defeat the appellant 
because he was the son of Choudhury Devi Lai whose family was an avowed 
enemy of Namdhari sect and that it should be treated as a vow by every Nam- 
dhari. 

The respondent Lalchand denied that there was any meeting and further 
denied that there was any farman. 

The appellant, it may be stated, did not adduce any documentary evidence 
in support of the allegations. The appellant’s entire case was based on oral 
evidence. The appellant relied on the oral testimony of P.W. 29 and P.W. 

30. P.W. 29 Ram Dayal was formerly' a member of the Punjab Legislative 
Assembly. Ram Dayal was formerly a member of the Congress Committee. 
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He resigned from the Congress and contested the seat as an independent candi- 
date against Choudhury Devi Lai and won the election in the year 1957. An 
election petition was filed by Choudhury Devi Lai against the witness Ram 
Dayal. Ram Dayal was eventually unseated as a result of the decision of this 
Court. The witness Ram Dayal helped the respondent Lalchand in the elec- 
tion of 1967 and also in the mid-term election in the month of May, 196S. The 
witness Rum Dayal spoke o£ the Sat Guru Maharaj having exhorted the Nam- 
dhans to vote for Lalchand and warned them about the consequences if they fail- 
ed to do so. The witness also spoke of the meeting at Rani a village on 28th 
April, 1968. It is indeed strange and significant that Ram Dayal who support- 
ed respondent Lalchand and also attended meetings on his behalf came and gave 
evidence in favour of the appellant about the utterances of Sat Guru Jagjit Singh 
cf the Namdhaii sect. It is extremely unsafe and hazardous to rely on the un- 
corroborated and isolated oral testimony of such a person. 

P.W. 30 Parma Nand Shanna spoke of the meeting at Sant Nagar on 21st 
April, 1968 and said that Guru Jagjit Singh spoke at the meeting and proclaimed 
that it was the duty of every Namdhaii to vote for respondent Lalchand and any 
one who violated the said Guru’s direction would be ex-communicated from the 
Fanth. In cross-ex amina tion the witness Parma Nand Shanna said that he came 
to give evidence in favour of the Congress because he was summoned to appear 
as a witness and therefore he spoke the truth. It is obvious that when one 
speaks truth one does not proclaim it. It is obvious that the witness in view 
of his antecedents wanted to sound truthful because he came forward to give 
evidence in favour of the appellant. 

On behalf of the appellant reliance was placed on Exhibit P.W. 242 to 
show that there was a meeting on 21st April, 1968 . The appellant relied on the 
diarv entry' of Gurbhajan Singh being Exhibit P.W. 24j2 bearing the date 21 «+ 
April, 1968 in support of the contention that there was intrinsic evidence in the 
diary entry, that there was a meeting on 21st April, 1968 where Sat Guru Jagjit 
Singh spoke, and the said entry is in the following terms: — 

Ate Di war was recited at Sh. Jiwan Nagar. He (Sant Sahiba Singh) 
remained there for the whole day. He listened for some time difficulties of 
the Singhs who had collected there from outside, at 7 r. m. he appeared before 
the Sadh Sangat assembled at Muharanwali Dharamsala Santnaear and mar.c 
an appeal to the audience to cast their votes in favour of Ch. Lalchand inde- 
pendent candidate of Ellenabad Constituency and return him as successful 
candidate. Then he came back to Jiwan Nagar.” 

The diary entry is to the effect that the Sat Guru Jagjit Singh appeared before 
the Sant Nagar Assembly. The diary entry does not mention about any alleged 
utterance by Sat Guru Jagjit Singh at the said meeting. 

Exhibits P.W. 24jl and P.W. 24-2 are two pamphlets containing articles. 
Counsel for the appellant relied on the pamphlets to prove that the meetins 
was held vvhere Sat Guru Jagjit Singh spoke. Both the articles were published 
after the election had been held on 16 May, 1 968. These articles suffer from 
the rice of coining in:o existence under deliberate motive. We are unable 
to accept the oral evidence that there was any meeting on 21 April, 19CS as 
alleged by the appellant and that Sat Guru Jagjit Singh spoke at the meeting, 
to cast votes in favour of respondent Lalchand under threat of divine displeasure 
and spiritual censure. 

Counsel on behalf of the appellant contended that respondent Lalchand 
was guilty of offences under section 123 (1) of the Act by having given Rs. 20.000 
in cash to respondent Prithri Raj to contest the election. There is no docu- 
mentary evidence in support of the allegation. The oral evidence is that of P.W.. 
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.11, P.W. ; 12 and P. W,- 13. Kanshi Ram, P.W. 11 said that he was Kumhar 
and there was meeting of, the Kumhars on 30th March’ J968. It was decided .that 
a Kumhar should be made a member of , the Legislative Assembly. He also said 
that the Kumhars decided at the said meeting to put up respondent Prithvi Raj 
as candidate.- Kanshi Ram’s further evidence was that Bawa Bir Singh paid 
Rs. 20,000 to , Prithvi Raj .for election expenses. - Kanshi Ram said .that the 
payment was in the presence of respondentrLalchand. Jot Ram, P.W. 12 said 
.that he was a Kumhar and his evidence was also that Bawa Bir Singh paid 
Rs. 20,000 to Prithvi f Raj in the presence of Lajchand. Rawat, P.W. 13 who 
was also a Kumhar said t that Bawa Bir -Singh paid* Rs_. ; 20,000 to Prithvi Raj in 
the presence of Lalchand. The gist of the offence under sub-section (1) of section 
123 of the Act is that there has do be a gift by a candidate or, his agent or by any 
other person with the consenbof a candidate or his.election ; agent of-any gratifi- 
cation, to any person with the object of 'inducing a person to .stand or not to 
stand as a candidate at the election. The elements required to constitute an 
offence are first; that" the gift" has to be by a 'Candidate or' his 'agent or' by any 
other person". Secondly, 'the gift is to "be with' the consent! 6f’ the candidate" or 
his election agent and the third important element is "that the gratification is to 
"be ihade with" the"object, "directly or indirectly,- ofrinducing'a ‘pbrsor/to "stand or 
not to stand in the election. 'In the' present case, there is no evidence to hold 
that any gift was made by the candidate or : liis agent or by any other ^person 
with the consent of the candidate, namely,'- the respondent Lalchand. Secondly, 
there is no evidence that gratification’ was made with the object of inducing the 
respondent Prithvi Raj to stand or not to stand as a candidate. - c 

- : j - 

Counsel on behalf of the 'appellant contended that respondent Lalchand 
was guilty of co mi jit ^practices, as mentioned in 'sub-section (4) of section 123 
of the Act. The four elements in sub-section- (4) are, first, that there has to be a 
publication by the 'candidate or hls r agent or by' any other person with the 
consent of the candidate of any statement -of fact. The second element is that 
the statement of fact is ’false and a candidate or'liis agent or 'any other person 
either believes it to be false or does not believe to be true. Thirdly, the publi- 
cation is 'in relation to the personal character and conduct, of-any candidate. 
Fourthly, the -statement is reasonably calculated to prejudice the.prospects of that 
candidate’s election.' , <■ "" t ' ’ ' 

. _ j . ' 

— I 

P.W. 35, Lachhman Das was. the Manager^ Kwality Art Printers. He spoke 
of a poster which was printed in Ids Press. He identified the'Exhibit P.W. ljl 
as a copy of the poster which was printed Jn his Press. He said that Exhibit 
P.W. 34|2 was a manuscript of Exhibit P.W. ljl. He further said that the 
pamphlet was printed on the asking of Lalchand who was identified by the 
witnesses- Muni Lai Azad and Jai Gopal Verma /Lachhman Das 'said that Muni 
Lal.Azad and Jai Gopal Verma signed -the manuscript Exhibit P.W. 34j2 in Ids 
p/esence. .The further evidence was that 10,000 copies of the poster were printed 
In the said Press. It was suggested in cross-examination that the poster was 
printed after 14 May, 1968. P.W. 36 Jai Gopal Verma identified Exhibit P.W. 
34j2 as a manuscript of the poster and further said that the witness identified 
Lalchand: ’ Jai Gopal Verma proved his signature on Exhibit P.W. 34j2, Jai 
Gopal Verma said that Lalchand accompanied him to the KWalily Art Printers. 

Jai Gopal Verma further identified the signature of Muni 'Lai Azad. It Was 
also suggested to Jai Gopal, Verma that tire poster was printed after 14th May. 
1968. Muni Lai Azad, JP.W. 37 said that he accompanied Jai Gopal Verma to 
Kwality Art Printers along with respondent Lalchand. He admitted his signature 
on Exhibit P.W. 34j2, , , 
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" Counsel on behalf of the respondent Lalchand contended that Lac hhm an 
Das was neither the Printer nor the Publisher and that Lachhman Das joined the 
Press in the month of April, 1968. Lachhman Das was a disinterested person. 
He sent a copy of- the poster to the Chief Electoral Officer . The letter to the 
Chief Electoral Officer Exhibit P.W. 34 jl was in a sealed cover. It was opened 
in this Court.' It was proved by Muni Lai Jain, Accountant in the office of the 
Chief ‘Electoral Officer. He proved that Exhibit P.W. 34|1 was' the letter received 
from Kwafity Art Printers on 2nd May, 1968. The witness Muni Lai Jain further 
proved the receipt of said letter in the office of the Chief Electoral Officer, on 2nd 
May, 1968. Muni Lai Jain identified the ' signatures of the clerks Jagmohan 
Saran Verma and D. N. Arora on Exhibit P.W. 3411 - Muni Lai Jain proved 
Exhibit P.W. 34[2 and Exhibit P.W. 34f3 which were the enclosures received 
along with Exhibit P.W. 34jl. 

" - Counsel :-on behalf - of the respondent Lalchand ' contended that the rubber 
stamp of the Chief Electoral Office bore the date 22nd May, 1968 and there was 
intrinsic evidence to show that the first digit 2 was smudged with carbon ink. 
This argument cannot be accepted because of the dominant reason that no such 
suggestion was made to the witness from the Electoral Office or any other witness 
on behalf of the appellant. If such a case had been made, the appellant would 
have had an opportunity of dealing with it. . 

Counsel on .behalf of, the respondent Lalchand contended that the receipt 
book and the bill register book of the Press -were not produced.-' Lachhman -Das, 
the Accountant of Kwality Art Printers was not asked to produce either the 
receipt book or the bill book. ' There was some dispute as to whether the signature 
of Lalchand on the manuscript' “poster Exhibit P.W.' 34|2 was genuine or not. 
Ratan Lai Agganval, P.W. 58 said that the signature of the respondenfLalchand 
on Exhibit P.W. -34j2 was a genuine signature. The respondent's witness No. 2, 
A. S'. Kapoor said that the signature of Lalchand on Exhibit P.W;-. 34)2 was 
not the same as the admitted signature of Lalchand and in the opinion- of the 
witness the signature on Exhibit P.W. 34j2 was “the work of a person who was 
well skilled in the art of: traced •. forgery”;.' Ilf blared or' two experts to agree in 
cases of disputed signature. The Court has. to arrive at the conclusion in the 
fight of the entire evidence. Jal Gopal Verma said tfiat Lalchand appended his 
signature in his presence. That portion of the evidence of Jai Gopal Verma was 
not impeached in cross-examination . Lachhman Das, the Accountant cf the 
Kwafity Art Printers said that the pamphlet w r as printed at the request of Lalchand 
who was identified by Muni Lai Azad and Jai Gopal Verma. This -portion .of 
the evidence of Lachhman Das was also not challenged in cross-examination. 

The posted on which the appellant relied is Exhibit P.W. 111. Exhibit 
P.W. 1|1| is as follows: — 

‘ Appeal to the Voters of the Ellenabad Vidhan Sabha Constituency. ~ 

Election . . (Rising Sun) - . Symbol 

Brothers: - - - 

Just after one year election is being held. I hope I will get more support 
from public than before. Because you have seen the 'Adlu Badlu’ policy of 
Cn. Partap Singh son of CH. Devi Dayal, Devi Lai has put up the second 
son as a candidate because of this fear. The deeds of Ora Prakash are well 
known to the public. Under the -auspicious of his father Cn'. Devi Lai. 
he had been indulging in smuggling and today he is asidne for 'votes in the 
name of his father. I hope the people will show the face "of defeat to such 



814 THE SUPREME COURT JOURNAL [1970 

an obnoxious person. My election symbol is rising sun, put stamp only 
on that. 

Yours 

Lai Chand Khod, 
Ellenabad Constituency’’. 

Ganga Dhar Sharma, P.W. 31, said that a memorandum of appeal in favour 
of respondent Lalchand was printed. He spoke of Exhibit P.W. 34|1. The 
appeal which was published and distributed is Exhibit P.W. 34|2 which is the 
same as Exhibit P.W. 1|1. This appeal leaves no room for doubt that there 
were allegations against the personal character and conduct of the appellant Om 
Prakash who was described as “having been indulging in smuggling”. In the 
said appeal, it was further said that the appellant was an obnoxious person. 

Various witnesses, P.Ws. 14, 16, 18, 19, 21, 23, 29, 30 and 31 gave evidence 
of the distribution and publication of the appeal . They identified Exhibit P W. 
24J1 which is the same as Exhibit P.W. 34|2 and the evidence of distribution and 
publication is over-whelming. 

The evidence in the present case established beyond any measure of doubt 
first that Exhibit P.W. 1|1 which is the same as Exhibit P.W. 34[2 was published, 
secondly, that Lalchand got the same printed and published, thirdly, that the 
statement was in relation to the personal character and conduct of the appellant, 
fourthly, the statement is false and fifthly, the same was calculated to prejudice 
the propects of the appellant’s election. 

For these reasons we are of opinion that the appeal is to be accepted on the 
ground that respondent Lalchand is guilty of corrupt practice under section 123 
(4) of the Act. 

The appeal is allowed with costs throughout and the election of the respon- 
dent Lalchand is declared void. 

S.V.J. Appeal allowed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present: — M. Hid ayatullah, Chief Justice, and A. N. Ray, J. 
Parasramka Commercial Co. , Ltd . . . Appellant * 

v. 

Union of India . . Respondent. 

Arbitration Act ( X o/194C), section 14 (1) and Limitation Act (IX o/1908), Article 178 

— Making and signing of the award — Nctice — Whether letter necessary — Starting 

pcint for limitation. 

Section 14 (1) says that when the arbitrators or umpire have given their 
award, they shall sign it and shall give notice in writing to the parties of the 
making and signing thereof and of the amount of fees and charges payable in 
respect of the arbitration and of award. What will be considered as a suffi- 
cient norice in writing, of the making and signing of the award is a question 
of fact. ‘Notice’, denotes merely an intimation to the party concerned 
of a particular fact. One cannot limit the words “notice in writing*’ to only 
a letter. Notice may take several forms. It must, to be sufficient, be ia 
writing and must intimate quite clearly that the award has been made and 
signed. To insist upon letter is to refine the law beyond the legitimate 


C. A. No. 2532 of t966. 


29th August, 1969. 
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requirements. (On facts). The only omission was that there was no notice 
of the amount of the fees and charges payable in respect of arbitration and 
award. But that was not an essential part of the notice for the purpose of 
limitation. To emphasise the latter part as being the essential part of the 
notice is to make the first part depend upon the determination of the fees and 
charges and their inclusion in the notice. A written notice clearly intimating 
the parties concerned that the award had been made and signed starts limita- 
tion. 

Appeal by Special Leave from the Judgment and Order dated the 8th August, 
1963 of the Punjab Hi ah. Court, Circuit Bench at Delhi in Civil Revision No. 
330-D of 1954. 

B. P. Maheshwari and S. M.Jain, Advocates, for Appellant. 

Dr. V. A. Seyid Muhammad. Senior Advocate (S. P. Nayar, Advocate, with 
him), for Respondent. 

The Judgment of the Court was delivered by 

Hidayatiillah, C. J . — This is an appeal against a judgment and order of the 
Circuit Bench of the Punjab High Court at Delhi (Single Judge) in a matter arising 
under the Arbitration Act. By an agreement dated 28th April, 1948, the appel- 
lant company entered into a contract with the Chief Director of Purchase (Food) 
acting on behalf of the Government of India. It is not necessary to give the 
details of this contract, because the matter was referred to arbitration under an 
arbitration clause included in the agreement between the parties.- The award was 
made and signed on 26th April, 1950. The Arbitrator awarded Rs. 17,080-2-Q 
with costs in favour of the company. The Arbitrator, however, did not send a 
notice as such of the making and signing of the award but sent a copy of the 
award signed by him to the company. The company acknowledged the receipt 
of this copy by two letters which are dated 5th May and 1 6th May, 1950. It 
appears that in the original which was retained in the office of the Arbitrator, it 
■was stated that there was a covering letter giving notice of the making of the 
award, but the company denied that any such letter had been sent. However, 
rothing much turns on it as we shall show presently. 

After the copy of the award was received by the company, it filed an applica- 
tion under section 14 (1) of the Arbitration Act in the Court of the Subordinate 
Judge, Delhi on 30th March, 1951 for making the award rule of the Court. It 
may be mentioned that on 3rd July, 1951, the Arbitrator sent the original award 
to the Court also. Before the Subordinate Judge objection was taken by the 
Union of India that the application of the company to the Court was delayed 
since such an application under section 14 (I) of the Arbitration Act under Arti- 
cle 17S of the Indian Limitation Act had to be made within 90 days of the receipt 
of the notice intimating that the award had been made and signed. This objec- 
tion prevailed with the Subordinate Judge who rejected the application. A revi- 
sion application was unsuccessfully made before the High Court and it is the order 
on the revision application which is the subject of appeal before us. 

Originally the revision application went before a learned Single Judge of the- 
High Court. He referred the matter to a Division Bench which in its turn refer- 
red the cose for decision to a Full Bench. The Full Bench gave its opinion on 
1 7th November. 1961 . Although the Full Bench discussed the matter it did not 
reach any conclusion in the case, because it felt that whether the application 
under section 14 (1) of the Arbitration Act had been made within 90 days or 
net. was a question of fact which has to be decided by the learned Single Judge, 
and as the learned Single Judge had not gone into that question, the matter had 
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to : go bacTc'to;Mm ; . - ! When- the case rame . before the learned ^Single Judge,- he took 
some evidence and 3 examined *He "question.;, in * detail . <■= He- upheld: the ; decision . of 
the- Subordinate"! udge and ■(3ianissd3‘ the -revision^ application ;d:J;sd . hr, 

----- It '-has been argued 'before -us by':Mr-.":B:hP.:=rMahesh\vari>that-.the:judgment 
under appeal : is- erroneous, -because section d4; (l)rbf:th‘evATbitratioh:Act-requires 
that 1 there -should -.be a notice in- vvriting -and that notice-had to -be ’something 
besides the award of which a copy had been sent. He has cited a number of 
rulings in support of his contention that. a notice in writing is incumbent before 
limitation under Article 178 : of 'the' Limitation' Actyvhich applies /-to; ‘Article. 14 
fl) petitions can start. In chief,' he'reh’es upon' J Ratritiwa v.' J \Gurhhiddappa 
Gurushantappa Magavi and others P Puppa'la Ram tluv . Nagidi App l as wain i and 
others,- Jagdish v.- Siinder , 3 Ginga Ram vPRadlta KshaffA Badarla Ramakrishnamma 
and others v. Vattikonda Lakshmibayanma and others *. .. . • , , 

It is not necessary to go intothe reasoning which made the learned Judges . in 
these cases to lay down that there' must 'be a proper notice in writing of the 
making Of the award; . That follows in. fact from the'words of. section 14' (1) of 
the -Arbitration Act; That section -says, that- when -.the arbitrators or umpire 
have given. their award, they;shall sign: it. and shall give notice in' writing to the 
parties of the making and signing thereof ancLof the. amount of fees and' charges 
payable in respect of the arbitrafioa and 'award.'-. . ' What r will' be considered asuffi- 
cient notice in writing of the making and signing of . the. award is a question of 
fact. In theicited^cases emphasis sometimes hasbeen. laid' upon' the latter part 
of the sUb-sectihrijwhichr-speaks-.of cthe amount.'of feesand charges : payable in 
respect of the arbitration and award. Sometimes emphasis has been placed upon 
the opening words namely that there ^should be a notice in writing. ’-Reading the 
word. inc rice’ as. we generally do; it denotes merely antintimatiori to the party con- 
cemed-of a particular fact. It'.seems to us that we cannot limit the-wonis “notice 
in writing’rrto only a letter.-. -Noticemay, take several forms: It must, to' be sufli- 
•dent, be in; writing and. must intimate quite clearly- that the award has been made 
and., sighed .. r In die -present cease/ a . copy. ; of : the : award signed by the arbitrator 
was sent to the company.. .It appears to us-'that the company had ' r sufficient 
notice that the.award had been made and signed. In fact the two letters of 5th 
May -and* 1.6th. May’ to’ which’ we have referred; quite, clearly show that the com- 
pany knew-fffilwefi the arbitrator had' givien -.the award, made it and signed 
It. Th : di^'e circumstances to. Insist .upon a Irtter, which perhaps was. also , sent 
(thou^' there is some doubt about Tt) is To refine tiie iaw;beyond the legitimate 
f^uh^ehfe.-' r; The’ onIy : quesd6n was, that there was’ no notice of the: amount 
of v- thte fees J '- and j . charges . payable in respect' of arbitration and 
award:- Tut -that was hot ah .essential partcof the notice for the purpose ofjimi- 
lation: -To emphasise the latter’ part as being; the ’ essential part of the' notice it 
to make the first, part depend upon the determination of the fees and charges and 
their inclusion in the notice., . A written notice clearly intimating the parties con- 
cerned that the award, had been maide and signed,, in our opinion certainly starts 
limitation. -o 

' : ; In this view ; of the matter we afejn agreement with the decision of the learn- 
ed Single Judge who has endorsed the opinion of the Subordinate Judge that limi- 
tation began to run. from the .'receipt of .the copy of the award which was .'signed 
by" the. Arbitration' and which gave due notice to the party concerned that the 

~ C V ATJR. 1962 Mys:,t35.. ; . / . ' . / 4. I.L.R. fl955i Pun?. 402. . - 
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award had been made and signed. That is how the party itself understood when 
it acknowledged the copy sent to it. Therefore, the application must be treat- 
ed as being out of time and the decision of the High Court to so treat it was cor- 
rect m all the circumstances of the case. 

We, therefore, do not see any reason to interfere in this appeal and it is dis- 
missed . But we make it clear that 'the other part of the case, namely what is 
to happen to the award sent by the Arbitrator himself to the Court has yet to 
be determined and what we say here will not affect the determination of that 
question. Obviously enough that matter arises under tthe second sub-section 
of section 14 and will have to be considered quite apart from the application 
made by the company to have the award made into rule of Court. 

It was represented to us by Dr. Syed Mohammad that objections had been 
taken to the validity of the award and they remain still for decision. Those of 
course must fall to the ground with the application which we have found to be 
out of time. As to whether similar objections can be raised in answer to the 
award filed at the instance of the arbitrator is a question which we cannot go into 
in the present appeal and no expression of opinion must be attributed to us on 
that point. In the circumstances of the case we leave the parties to bear their 
own costs. 

S.V.J. Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Original Jurisdiction.) 

Present t-S-M. Sikri, G. K. Muter and K.S. Hegde, JJ. 

Fazal Hussain and Arshad Ahmed . . Petitioners * 

V.- 

The State of Jammu and Kashmir .. Respondent . 

Jamou a.id Kashmir Preventive Detention Act (XUI of 1954), section 8, Proviso 
— Failure of detaining authority to connm riicate groimds of detention or inform 
t'tz detenu within 10 days of detention — Detention illegal. 

There is no doubt that it is the duty of the detaining authority to communi- 
cate the grounds within ten days of the date of detention if the" case does not 
fall within the proviso. If the detaining authority neither communicates the 
grounds of detention nor informs the detenu under the proviso within 10 days 
after detention, the detention would become illegal and a subsequent order under 
the proviso would not have the effect of rendering the detention legal. 

One is concerned with the liberty of a subject and one must adopt a cons- 
truction which would not have the effect of enabling the executive to make an 
order under the proviso at any time after the lapse of 10 days specified in sec- 
tion 8. Even from the practical point of view one is unable to see that the 
Government would experience any difficulty in deciding within ten days whether 
the grounds should be served or not in the public interest. All the material is 
with the Government when it passes the order of detention and a period of 
ten days is ample for the Government to make up its mind whether the case 
falls within the proviso or not. 

Pe-ition under Article 32 of the Constitution of India for a writ in the nature 
of habeas corpus. 

R.K. Ga'-g and Anil Kumar Gupta. Advocates, fot Petitioners. 

R. Gopslakrishnan and R. X. Sachthey Advocates, for Respondents. 


W.P- No. Ul of 1969. 

s c J-103 


29th July, 1969. 
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The Judgment of the Court was delivered by- 

Sikri, J. — This is a joint petition by two detenues under Article 32 of the 
Constitution praying for the issue of a writ of habeas corpus or other appro- 
priate writ, direction or order directing that the petitioners be released. 

The petitioner, Arshad Ahmad, was detained in pursuance of Detention 
Order, dated 19th September, 1967, passed under section 3 (1) (a) J) of the 
Jammu and Kashmir Preventive Detention Act, 1964. The copy of the order on 
the record shows that the order was served on the detenu by Jaswant Singh, 
Deputy Superintendent of Police (C.I.D.), Jammu on 27th September, 1957- 

No grounds of detention were served on the detenu, but an order dated 25th 
October, 1967, issued by the Secretary to the Government, Home Department, 
was served on him informing him that it would be against the public interest to 
disclose the facts or the grounds of detention to him. 

The learned Counsel for the petitioner, Mr. Garg. contends that the order 
dated 25th October, 1967, was served too late and the detention of the petitioner 
became illegal when the time for serving the grounds of detention had expired. 

Section 8 of the Jammu and Kashmir Preventive Detention Act, 1964, pro- 
vides that : . a_, 

“When a person is detained in pursuance of a detention order, the authority 
making the order shall, as soon as may be, but not later than ten days, from 
the date of detention, communicate to him the grounds on which the order 
has been made, and shall afford him the earliest opportunity of making a 
representation against the order to the Government.” 

But the proviso to section 8 states : 

“Provided that nothing in this sub-section shall apply to the case of any per- 
son detained with a view to preventing him from acting in any manner prejudi- 
cial to the security of the State , if the authority making the order, by the same 
or a subsequent order, directs that the person detained may be informed that 
it would be against public interest to communicate to him the grounds on which 
the detention order has been made.” 

The learned Counsel for the State contends that if an order has been made 
under the proviso it does not matter whether the order is made and served beyond 
the ten days’ time specified in section 8. 

We are unable to accept this contention. There is no doubt that it is the 
duty of the detaining authority to communicate the grounds within ten days of 
the date of detention if the case does not fall within the proviso. If tire detain- 
ing authority neither communicates the grounds of detention nor informs the 
detenu under the proviso within 10 days of the detention, the detention would 
become illegal and a subsequent order under the proviso would not have the effect 
of rendering the detention legal. 

A similar point arose before this Court in Abdul Jabar Butt v. State of 
Jammu and Kashmir 1 . This Court was then considering the Jammu and Kash- 
mir Preventive Detention Act (TV of Sambat 2011) and similar provisions con- 
tained therein. Das, C.J., observed: 

'Tf the grounds are not communicated to the detenu within the period of time 
prescribed by the expression “as soon as may be” the detenu becomes deprived 
of his statutory right under sub-section (1) and his detention in such circumstan- 


1. (1957) S.CJ.184 : (1957) M.LJ. (Crl.) 83: (1957)S.C.R. 51 at 59. 
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ces becomes illegal as being otherwise than in accordance with procedure pres- 
cribed by law. In order to prevent this result in certain specified cases the 
proviso authorises the Government to issue the requisite declaration so as to 
exclude entirely the operation of sub-section (1). It, therefore, stands to 
reason and is consistent with the principle of harmonious construction of 
statutes that the pow-er of issuing a declaration so as to prevent the unwanted 
result of the operation of sub-section (1) should be exercised before that very 
result sets in.” 

Although there is some change in the language in the present act in substance 
the provisions are similar as far as the present point is concerned. We are here 
concerned with the liberty of a subject and we must adopt a construction which 
would nor have the effect of enabling the executive to make an order under the 
proviso at any time after the lapse of ten days specified in section 8. Even from 
the practical point ul view we are unable to see that the Government would experi- 
ence anv difficulty in deciding within ten days whether the grounds should be 
served or not in the public interest. All the material is with the Government 
when it passes the order of detention and a period of ten days is ample for the 
Government to make up its mind whether the case falls within the proviso or 
not. 

In tee result \vc hold that the detention of the petitioner Arshad Ahmad is 
illegal and he should be released. 

Coming to the case of the second petitioner Fazal Hussain, he was detained 
by Order dated 3rd January, 1968, passed under section 3 (1) read with sec- 
tion 5 of the Jammu and Kashmir Preventive Detention Act, 1964. The order 
of detention was served on the petitioner in the Central Jail on 8th January, 
1968, and the same was read out to him. By order dated 11th January, 1968, 
the petitioner was informed that it was against public interest to disclose facts 
or to communicate to him the grounds on which the detention order was passed. 
The affidavit stating these facts in shown to by the Additional Secretary to the 
Government, Jammu and Kashmir, Home Department, and it is stated in the 
verification that these facts were stated on the basis of information derived from 
the record of the case which he believed to be true. 

The learned Counsel for the petitioner contends that the Deputy Superinten- 
dent, Central Jail, who is alleged to have served the order of detention on the 
petitioner should have filed the affidavit. The State has annexed to the affida- 
vit a copy of the Government Detention Order and below the detention order 
the following endorsement exists: 

“TTr: nofice of *L.s * ider has b*-en served upon Shri Fazal Hussain, sp. Ayub 
Khan detenu by reading over the same to him. 

(Sd.) Dy. Superintendent, 
Central Jail. Jammu 8jl”. 

In view of this endorsement existing on the order of detention we do not con- 
sider that it was necessary' that the Deputy Superintendent, Central Jail, should 
have filed an aifidavo to the effect that he had served the order of detention on 
the detenu Fazal Hussain. 

No other point is raised. The petition of Fazal Hussain accordingly fails 
and is dismissed. 

S. V. J. 


Order accordingly. 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present K. S. Hegde and a. n. Ray, JJ. 

B. P. Maurya Appellant * 

v. 

Prakash Vir Shastri and others to Respondents. 

Representation of the People Act {XLIII of 1951), section 123 (4)-Scope- 
Act intended to protect freedom of speech and also to restrain malicious propaganda 
Personal character and conduct of the candidate — Subsection (4) contravened 
when any false allegation of fact pierces the politician and touches the person of 
the candidate. 

Representation of the People Act ( XLIII of 1951), section 1 23 (3-A)— Scope- 
Promotion of, or attempt to promote, feelings of enmity or hatred between different 
classes of citizens of India on grounds of religion, race, caste, community or 
language made a corrupt practice — Such promotion or attempt to promote enmity 
or hatred also to be for the furtherance of the election of the candidate or for pre- 
judicially affecting the election of any candidate — Personal character or conduct, 
meaning of. 

The appellant challenged the election of the first respondent on grounds of 
corrupt practices as mentioned in sub-sections (2), (3), (3-A) and (4) of section 
123 of the Representation of the People Act, 1951. The various corrupt 
practices on which the appellant relied relate to occurrences at six places. The 
first question was whether a meeting was held at Hapur Town Hall Maidan 
on 7th February, 1967. Neither the Vir Arjun news item dated 7th February, 
1967, nor the news item appearing under the date 7th February, 1967, Hapur 
published in the Hindustan on 8th February, 1967, contains any intrinsic evidence 
that a meeting was held at Hapur on 7th February. 1967. With regard to the 

" said meeting the oral evidence on behalf of the appellant is that the meeting 
was held and oral evidence on behalf of the respondent is that the meeting 
was not held. In the case of conflicting oral testimony it is safer to place 
reh'ance on documentary evidence/ The newspaper report on which the 
appellant relies contained intrinsic evidence which totally nullifies the appellant s 
case. Again the General Diary of Thana Hapur bearing the date 7th February, 
1967, shows that a constable was sent to the Town Hall Maidan to make 
arrangements in connection with the meeting which was addressed by one 
Kailash Prakash on behalf of the Congress candidate. It is highly improbable 
that two meetings of the two rival candidates, namely of the Congress and of the 
respondent (an Independent candidate) would both be held on the same date 
and at the same place. The First Information Report dated 7th February', 1967, 
about the attack on the office of the Republican Party by the supporters of the 
respondent, is significantly silent about any meeting having, been held on 7th 
February, 1967, at Hapur Town Hall Maidan. The attack on the party office 
was not proved by the appellant to have been made by respondent's workers 
and supporters. Therefore, it is clear that no meeting was held at Hapur on 7th 
February', 1967, and that there was no attack on the office of the Republican 
Party. 

Secondly’, the appellant alleged that the Jatav voters were not allowed to 
vote and that was denied by the respondent. The oral evidence on behalf 


* C,A. No. 1573 of 1968. 


14th August, 1969. 
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of the appellant was not acceptable for two reasons. First, if there had been 
any incident of a voter being prevented from voting a complaint would have 
been made to the polling officer of the polling station. Secondly, ViresHwar 
Tyagi and Mahendra Singh Verma who were the supporters of the appellant 
and who are alleged to have said that voters at Nagola were prevented from 
voting did not lodge any report about the alleged corrupt practice particularly 
when it was said to be committed by the first respondent himself. 

On the question of assault on Shamshad Elahi, considering the injury report 
along with the statement of Shamshad Elahi and the report of the appellant 
and the complaint of Shamshad Elahi. it becomes clear that there was no 
complaint about injuries after the injury report and there is also no evidence 
that the assault was by the workers of the first respondent. 

The allegations that on 2nd February, 1967, an election meeting was organised 
in support of the candidature of the appellant and the supporters of the first 
respondent created disturbance with the result that the meeting could not be 
continued and the supporters of the first respondent chased the appellant, 
cannot be accepted because, first, there was no complaint by the appellant to 
the Election Commissioner, secondly, there was no police case and no investi- 
gation, thirdly the reports did not mention the name of the appellant as 
having been assaulted or chased and fourthly, the news item in the Patriot 
was not proved as to the truth of the contents therein. 

All the three allegations about the voters having been stopped from casting 
their franchise followed the same pattern of oral evidence. The absence of any 
report either to the Election Commission or to the Police authorities is an 
important and noticeable feature and therefore the oral evidence is not 
acceptable. 

It was said by the appellant that the first respondent promoted feelings of 
enmity or hatred against the appelfant and further raised Communal Pro- 
paganda. He also relied on Exhibit 22. being the editional in Vir Arjun dated 
7th February, 1967. AnnexureMMwas said by the appellant to be a communal 
piopaganda. Annexure MM was not proved. Even if it were proved the slogans 
do not offend the provisions of either sub-section f3-A) or sub-section (4) of 
section 123. The statements of Exhibit 22 do not make any reflection on the 
moral or mental nature of the appellant and they do not touch the personal 
character of the appellant, nor do they promote enmity or hatred on gro unds 
of religion. ~ 1 ~ **} 

Appeal under section 116-A of the Representation of the People Act, 1951 
from the Judgment and Order dated the 12th April, 1968 of the Allahabad High 
Court in Election Petition No. 19 of 1967. 

Appellant in person. 

L. M. Singvi and Veda Vvasa. Senior Advocates ^(Rishi Rom. Bishctnbhar Lai, 
K. C. Sharma. //. K. Puri, U. P. Singh and K. K. Jain. Advocates, with them), for 
Respondents No. 1. 

The Judgment of the Court was delivered by 
• Rnv. J . — This is an appeal against the judgment and order of the High Court 
at Allahabad, dated 12th April. 1968. dismissing the election petition filed by the 
appellant. 

The appellant contested the General Election to the Lok Sabha from Hapur 
Parliamentary Constituency in the year 1967. There were seven rival candidates 
numbered respondents 1 to 7. The appellant contested the election on the ticket 
of the Republican Party. He was then a sitting member of Parliament. Among 
the rival candidates. Prakash Vir Shastri was an independent candidate. The 
election symbol of the appellant was elephant and the election symbol of Pra- 
kash Vir Shastri was lion. Prakash Vir Shastri secured 1.49,943 votes while 
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the appellant secured 1,01,875 votes. The Swatantra candidate Sri Naseem 
secured 34,274 votes. The Congress candidate respondent Smt. Kamla Chau- 
dhuiy secured 33,988 votes. The appellant challenged the election on grounds 
of corrupt practices as mentioned in sub-sections (2), (3) and (4) of the Represen- 
tation of the People Act, 1951 (hereinafter referred to as the Act). 

At the hearing of the appeal the appellant appeared in person after Counsel 
on his behalf had obtained leave of this Court to withdraw and to allow the appel- 
lant to appear in person. 

The various corrupt practices on which the appellant relied relate to occur- 
rences at six places. The appellant did not press the other occurrences. The 
first occurrence relates to a meeting held at the Town Hall Maidan at Hapur 
On 7th February, 1967.' The appellant alleged that the Hapur meeting respon- 
dent Prakash Vir Shastri and his supporters delivered inflammatory speeches 
against the appellant and thereafter the said respondent Shastri’s supporters 
entered the office of the Republican Party, to which the appellant belonged, as- 
saulted the workers of the appellant, tore posters, abused the appellant and 
threatened his workers. r In support of the allegations the appellant relied on 
Exhibit-28 the news report in the Hindustan’ published on 8th February, 1967 
and also on Exhibit-23 the news report in the newspaper named < Vir Arjun* pub- 
lished on 8th February, 1967 and Exhibit-22 bring the editorial in the Vir Arjun 
published on 7th February. 1967. The newspaper report in the Hindustan’ Exhi- 
bit-28 published on 8th February. 1967, contains the note of the correspondent 
from Hapur bearing the date 7th Februarv. 1967, stating that a big meeting was 
held in support of respondent Shastri. LokSabha candidate from Hapur-Ghaziabad 
Constituency. In the “Vir Arjun’ dated 8th February, 1967, Exhibit-23, it is 
stated that the supporters of the Republican Party were raising slogans that they 
were championing the cause of Harijans and Muslim youths from Aligarh Uni- 
versity were brought for that purpose. It was also stated in the said newspaper 
that Muslim students of Aligarh were raising the slogans ‘Harijan Muslim are 
brothers and where from Hindu community has come. Black face be of a Brah- 
min, barber and lata. Throw shoes on Bhat, Guiar and Rajput”. The appel- 
lant in paragraph 11 of the petition further alleged that respondent Shastri was 
associated with the ‘Vir Ariun’ and K. Narendra, Editor of Vir Arjun who was 
a colleague of respondent Shastri wrote an editorial by way of an appeal to sup- 
port the candidature of respondent Shastri in that newspaper on 7th February. 
1967. Exhibit-22 and the said appeal was also an instance of corrupt practice- 
The further allegations in the petition were that at the meeting which was held 
at the- Town Hall Ma : dan at Hapur on 7th February, 1967, respondent Shastri 
and the sa’d K. Narendra, Editor of Vir Arjun delivered inflammatory speeches. 

The apnnellant generally impeached the judgment of the High Court on two 
grounds. First, that there was no discussion of the entire evidence and, second- 
ly, that there was rejection of the evidence on behalf of the appellant on considera- 
tion that the appellant’s witnesses belonged to particular castes and sects. 

The criticism on behalf of the appellant with renard to Hapur meeting was 
that respondent Shastri in answer to the petition did not state that there was 
a meeting on 6th February, 1967 and thereby the appellant w-as denied the oppor- 
tunity of meeting that case. The appellant relied on the decision of this Court 
in Benin t 6? Company v- E. I. Treeing 1 and the observations appearing at 
page 547 of the report in support of the contention that under the provisions of 
the Code of Gvil Procedure and, in particular the provisions contained in Order 
VIII of the Code.- respondent Shastri should have alleged in the pleadings that the 
meeting was held on 6th February. 1967 and in the absence of such allegations 
respondent Shastri shoul d not have been allowed to make that case. The ded - 
G l. CW55\ 1 S.CI. ”47 •. (1964', 4 SCR. 19 -. A.t.R. 19« S.C. J3S, 
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sion of this Court is of no aid to the appellant. In the case of Badat & Com- 
pany 1 the question was whether there was a contract between the parties 
and it was alleged by the plaintiff with reference to two letters that the letters 
would indicate some of the terms of the transaction . The defendant in the written 
statement did not specifically deny the said two letters. This Court observed 
that a mere denial of the contract was not sufficient and the rules of the Code 
enjoined denial of the existence of the letters. In the present case, the question 
was whether a meeting was held at Hapur Town Hall Maidan on 7th February, 
1967. The respondent denied such a meeting. The respondent was not 
called upon to state as to whether there was a meeting on 6th February, 1967. 

The news item in the newspaper ‘Hindustan’ Exhibit 28 gave news from 
Hapur under the date 7th February, 1967, that a meeting was held at Hapur. 
Exhibit-23 was a news item in the newspaper ‘Vir Arjun’ under the date 7th 
February. 1967, that Shri Nanendra, Editor of Vir Arjun spoke at an election 
meeting at Hapur. Neither the Vir Arjun news item dated 7th February. 1967, 
nor the news item appearing under the date 7th February, 1967, Haour published 
in the Hindustan on 8th February. 1967 contains any intrinsic evidence that a 
meeting was held at Hapur on 7th February, 1967. 

Further, of the witnesses on behalf of the appellant P.W. 25 Bal Kishan 
spoke of the meeting at the Hapur Town Hall Maidan on 7th' February. 1967 
and he also stated that three pamphlets were distributed and two issues of news- 
papers were also distributed, namely, the Vir Ariun and Pratap. No such pamph- 
let was produced. The two witnesses on behalf of respondent Shastri. Bhagwati 
Prasad Jain D.W. 16 and Rameshwar Prasad Goel D.W. 18 said that a Congress 
election meeting was held at the Town Hall Maidan. Hapur and no election meet- 
ing was held in support of respondent Shastri at the Town Hall Maidan. Hapur 
on 7th February - . 1967. 

With regard to the meeting at the Town Hall Maidan at Hapur alleged by 
the appellant to have been held on 7th February, 1967, the oral evidence on 
behalf of the appellant is that the meeting was held and the oral evidence cm 
behalf of the respondent is that the meeting was not held. In the case of con- 
flicting oral testimony it is safer to place reliance on documentary evidence. 
First, the newspaper report on which the appellant relies contained intrinsic evi- 
dence which totally nullifies the appellant’s case. Exhibit 28 being the ‘Hindus- 
tan’ dated 8th February, 1967. indicates the news about Hapur under the date 7th 
February - , 1967, that a meeting was held “yesterday night” meaning thereby 6th 
February. 1967. in support of respondent Prakash Vir Shastri. Secondly, the 
newspaper ‘Vir Ariun’ published on Sth February - . 1967, gave the news at Hapur 
under the date 7tH FeBmary, 1967. The news referred to an election meeting 
at Hanur but did not mention that the meeting was held on 7th February or on 
6th February. 1967. Thirdly. Exhibit A-12 which is an application by one 
Lakhi Ram seeking permission from the Municipal Board for holding a meeting 
on 7th February. 1967, in the Town Hall Maidan. Hapur throws light on this 
aspect. The permission given by the authorities which is marked Exhibit A-13 
recuiired the persons holding the meeting to pay certain charges towards the use 
of the electricity. Exhibit A-14 is a receipt for pavment of Rs. 5. These three 
documents indicate that the meeting which was held on 7th February. 1967. was 
a meeting organised by the supporters of the Congress Party. Fourthly. Exhibit 
A-2 which is a General Diary of Thana Haour bearing the date 7th February. 
1967, shows that a constable was sent to the Town Hall Maidan to make arranee- 
mer.f? in connection with the meeting which was to be addressed by one Khdash 
Prakash. The witnesses on behalf of the respondent Shastri mentioned the 


1. '1965' ! S.C.J. 747: (1964) 4 S.CR. 19: A.l.R. J9«S.C. SIS. 
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name of Kailash Prakash and Smt. Karala Chaudhury as speakers on behalf of 
the Congress candidate. It is highly improbable that two meetii.gs cf the two 
rival candidates, namely of the Congress and of the respondent Prakash Vir 
Shastri would both be held on the same date and at the same place. Fifthly, the 
reports which were lodged by the -iippcrters of the appellant with regard to the 
attack on the office of the Republican Party on 7th February, 1967, do not mention 
or refer at all to any meeting on behalf of respondent Prakash Vir Shastri un 7th 
February, 1967, at the Town Hall Maidan, Hapur. It would be natural if a meet- 
ing had been held on 7th February, 1967, that there would have been reference to 
the same. 

The other allegations of the appellant were ihat respondent Shashi's suppor- 
ters on 7th February, 1967, attacked the office of the Republican Party, to which 
the appellant belonged . There was the First Information Report dated 7th Feb- 
ruary',- 1967. about the attack on the office of the Republican Party. The report 
is significantly silent about any' meeting having been held on 7th February'. 1967, 
at Hapur Tow'n Hall Maidan. Though there was the alleged complaint about 
the attack on the office of the Republican Party', it appears that there was no 
investigation. The attack on the party office was not proved by the appellant 
to have been made by respondent Shastri’s workers and supporters. The High 
Court correctly came to the conclusion that no meeting was held at Hapur on 
7th February, 1967 and there was no attack on the office of the Republican Party. 

With regard to the attack on the office of the Republican Party to which 
the appellant belonged though the first information report gave the news about 
the attack it is strange that there was no investigation . The report of the Joint 
Secretary of the Republican Party' to the President of the Republican Party bear- 
ing the date 8th February', 1967, alleged that the supporters of Prakash Vir Shastri 
attacked the office of the Republican Party on 7th February', 1967. forcibly took 
necessary papers and a fire: <~f the Party'. Dal Chnnd Nimesh. Joint Secretary 
"'f the Republican Party'. P.W. 7 1 in his evidence stated that none of the pro- 
cessionists went to his office and further he did himself in an adjoining, room. 
He did not prove the truth of the statements contained in his report which was 
marked as Exhibit 11. The attack on the office of the Republican Party' w’as 
not mentioned at all either in the Vir Arjun of 8th February', 1967, or in the 
Hindustan dated 8th February, 1967. It is obvious that if in fact any attach 
had been made on the office of the Republican Party, the supporters of the appel- 
lant would have taken steps for investigation and publication. 

The second occurrence on which the appellant relied is alleged to hate 
happened at a place called Nagola. The appellant’s case was that on 
February', 1967, Prakash Vir Siiastri and his snpp.cters who were mostly Tyngi 
by caste asked the Tvagis to stop the Jatav voters from going to the polling 
station to cast theoir votes. It was alleged that Thawariya made the announcement 
by beat of drums that *he Mi>li,n. Chamar. Bharm and Jatav voters would r.ot 
be alii, cd to go to the polling station to cast their votes. The other p3rt of 
the appellant’s case about the Nagola incident was that there was an assault on 
Shamshad Elahi. a worker of the appellant. The appellant relied on the oral 
testimony of P.W. 11. P.W. 12. P.W. 15. P.W. 16. P.W. 17. P.W. 19- 
P.W. 23. P.W. 65 and P.W. 80. The witnesses on behalf of the respondent 
were D.W. 4. D.W. 12. D.W. 13, D.W. 30 and D.W. 33. The oral evidence 
is in support of the rival contentions, namely, that the Jatav voter? would no. 
be allowed to vote and the denial of the same by the respondent. Tne appellant 
also relied on Exhibit N that the Jatav voters would not be allowed to cast their 
votes by the Tvagis. 

In support of the case with regard to assault on Shamshad Elahi the 
appellant relied on the oral evidence of Shamshad Elahi, P.W. II and the injury 
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report Exhibit 30 and other documents, namely. Exhibits 31, 32 and 35. The 
appellant criticised the judgment by contending that there was no discussion of 
the oral evidence of P.W. 17, Satya Pal Malik, P.W. 11, Shamshad Elahi said 
that he went to Nagola at about 3.30 p.m. on 19th February, 1967, the date of 
the election and the voters told him about the proclamation by beat of drums 
on the previous night and the voters further said that they would be insulted and 
they should remain there. Shamshad Elahi further said that he met Sevak Ram 
and Surajbhan Tyagi and 10 or 12 other persons were with them and they beat 
the witness with lathis and he received a number of injuries. 

The other witnesses on whose testimony the appellant relied said that people 
wearing lion badges which was the election symbol of Prakash Vir Shastri asked 
the witnesses not to cast their votes and they also said that it was announced by 
beat of drums that no Chamar or Bhangi should cast a vote. 

Nagola is a village within the circle of Badhnauli. R. K. Aggarwal, D.W. 
33 who was the Presiding Officer at Badhnauli polling station gave evidence. 
He said that the votes of village Nagola were polled and no Harijan or 
Mohammedan voter w’as stopped from casting .votes and that there was no 
complaint that Harijan and Mohammedan voters were being stopped from casting 
their votes. In cross-examination the witness said that no voters from Haider- 
nagar or Nagola were brought to the polling station under police protection. 

P.W. 80, Sukhbir Singh who was posted as Station Officer Thana Kharkoda 
said, that he received information from Shamshad Elahi that voters at Badhnauli 
were being stopped from casting their votes. Sukhbir Singh went to Badhnauli.. 
He also went to Nagola. He said that 30 or 40 Harijan voters went to Badhnauli 
to cast their votes. He said that there was no voter who was taken by him to a 
polling station in a truck. Sukhbir Singh proved Exhibit 35 which was a contem- 
poraneous report to the effect that no one was stopped from voting at Nagola. 

Satya Pal Malik on whose testimony the appellant relied said that Prakash 
Vir Shatri came to Badhnauli polling station on 19th February, 1967 and there 
were 40 to 50 persons around him with lion badges on. His further evidence 
was that Prakash Vir Shastri asked the Pradhan to beat the voters to make them 
mn away. Prakash Vir Shastri however denied having asked Sheoraj Singh 
Pradhan to drive away the voters. 

Thanwaria. P.W. 23 on whose evidence the appellant relied said that he 
beat the drum in Nagola village on a day before the polling. He said that there 
were two parties of the Tvagis. One was of Sheoraj Singh and the other was of 
Prate Lai. The Jatavs. according to his testimony, were in Pyare Lai’s party 
and the Bhangis were in Sheoraj’s party. The appellant said that Thanwaria 
was disbelieved only because he belonged to the Chamar caste. That is mis- 
reading the judgment. The High Court" sa'd that the evidence of Thanwaria did 
not inspire confidence. That criticism of the evidence of Thanwaria is justified 
because he came to support the case of the appellant and he belonged to the 
appellant’s camp. 

Pyare Lai. D.W. 12 said that no Harijan was stopped from casting his vote 
at Badhnauli polling station and no worker of Prakash Vir Shastri threatened 
any Harijan voter at the polling station. The appellant criticised the evidence 
of Pyare Lai that he did not know' as to what was happening in the villace.. 
Satya Pal Malik, P.W. 17 mentioned the name of Pyare Lai as the leader of one 
of the parties and Sheoraj Singh as Pradhan of the village Nagola . 

The oral evidence on behalf of the appellant is not acceptable for two reasons. 
First, if there had been any incident of a voter being prevented from votins a 
complaint would have been made to the polling officer of the polling station., 

* C J— 104 
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Secondly, Vireshwar Tyagi and Mahendra Singh Verma, who were the supporters 
of the appellant and who are alleged to have said that voters at Nagola were 
prevented from voting did not lodge any report about the alleged corrupt practice 
particularly when it was said to be committed by Prakash Vir Sbastri him- 
self. 

The assault on Shamshad Elahi which was also said to be an incident of 
corrupt practice is unacceptable for these reasons. First, the injury report Exhi- 
bit-30- has to be considered along with the statement of Shamshad Elahi being 
Annexure M and the report of the appellant being Exhibit-32 and the complaint 
of Shamshad Elahi being Annexure N being Exhibit-30. The appellant in the 
report dated 17th February, 1967 Exhibit-32 spoke of voters not being allowed 
to exercise their votes. Shamshad Elahi in his complaint said that 10 or 12 per- 
sons beat him with lathis. All this happened on 19th’ February, 1967. The 
doctor’s report was about the injuries. First, it is peculiar that there was no 
complaint about the injuries after the injury report. Secondly, there is no evi- 
dence that the assault was by the workers of Prakash Vir Shastri. Shamshad 
Elahi in his evidence mentioned the names of Sevak and Surajbhan Tyagi. These 
names were not mentioned in the complaint being Exhibit-30. In cross-examina- 
tion Shamshad Elahi was asked as to how he had obtained the names and his 
answer was that he met the grass cutter who gave the names . It is curious that 
the grass cutter who gave the names was not examined . 

The third incident on which the appellant relied took place at Chhajjupur. 
The allegations are that on 2nd February, 1967 an election meeting was organised 
in support of the candidature of the appellant and the supporters of respondent 
Prakash Vir Shatsri created disturbance with the result that the meeting could 
not be continued and the supporters of respondent Prakash Vir Shastri are alleged 
to have chased the appellant. The High Court rightly commented on the.absence 
of any report having been made by the appellant to the Election Commissioner or 
the police about the alleged occurrence. It is obvious that if the appellant had 
been chased he would have made report to the Election Commission or to the 
police. The appellant relied on the news item in the Patriot, dated 5th PbhrU' 
ary, 1967. The news item was referred to by Mahesh Chandra Agarwal, P.W. 
14 who, however, was not present at the meeting at Chhajjupur. He 
referred to a conversation with the Superintendent of Police. The Senior 
Superintendent of Police was not examined. No police report was produced. 
The truth of the newspaper report was not corroborated nor was the statement 
in the news item proved. On the contrary, Mahesh Chandra Agarwal nullified 
the news item by admitting that he was not present at the meeting. 

P.W. 18 Tejpal Singh spoke of the incident of 2nd February. 1967 and 
mentioned about the shouting of slogans and thro wine of brick-bats. P.W. 10. 
Som Prakash spoke of charge-sheet under sections 147 and 342 of the Indian 
Penal Code against certain persons. He spoke of the report of 3rd February. 
1967 and a report of 9th February', 1967. The report dated 3rd FcTmi- 
ary, 1967 relates to the occurrence on 2nd February’. 1967, Chhaiiupur. The 
report of 9th February. 1967 relates to trbe aliened incident of 2nd February, 
1967, at Chhajjupur. The witness Som Prakash P.W, 10 admitted that no investi- 
gation was made. It is significant that the name of the appellant is not mention- 
ed in either of complaints or reports. The allegations - in the report are tha 
some disturbance was created and names of various persons arc mentioned as 
having tried to run towards the jeep which carried the leaders of the Republican 
Party. One of the witnesses Devi Dayal Sen. P.W. 63 said that when the app 41 * 
Iant rose to speak some people pelted stones at him . 

The alleged incident at Chhajjupur is unacceptable. because, first, there was 
no complaint by the appellant to the Election Commissioner, secondly, there was 
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no police case and no investigation, thirdly, the reports did not mention the name 
of the appellant as having been assaulted or chased and fourthly, the news item 
in the Patriot was not proved as to the truth of the contents therein . 

The fourth occurrence on which the appellant relied was at a place called 
Ophera. The appellant alleged that some persons were stopped from casting their 
votes. The appellant relied on the oral evidence of P.Ws. 58, 59 and 60. P.W. 
60 is Manzoor Ahmad, M.L.A. The other two witnesses were Durga Das and 
Ram Prasad. The appellant criticised the judgment that there was no mention 
of the name of Manzoor Ahmad. The diaries being Exhibits A-23, A-32 and 
A-29 were produced to show that the election at Ophera polling station passed 
off peacefully and therefore no one stopped any voter from casing vote. Man- 
zoor Ahmad in his oral evidence said that he saw' people armed with lathis and 
fcallams. He said that he made a complaint to the Presiding Officer and admit- 
ted in cross-examination that there was no written complaint. Manzoor Ahmad 
did not prove that any person w'as stopped from voting. 

The fifth and the sixth occurrences on which the appellant relied took place at 
Datiyana and Bankhanda. It is alleged by the appellant that at Datiyana the 
agents and the supporters of respondent Prakash Vir Shastri threatened the Sche- 
duled Caste and Harijan voters and prevented them from going to the polling 
station. The allegations about the occurrence at Bankhanda are to similar effect 
The appellant relied on Exhibit 18 which was a memorandum addressed by several 
voters who stated that they remained within the house and could not vote because 
the village Tyagi Kailash Chand threatened to kill them if they would vote. P.W. 
65, Vireshwar Tyagi spoke of the incidents at Nagola, Bankhanda and Hapur 
and his wife Smt. Prakash Vireshwar Tyagi spoke of the alleged incident at 
Datiyana. The respondent’s witnesses denied that any person was prevented 
from casting vote at Datiyana. 

The allegations with regard to the Bankhanda were referred to by Vireshwar 
Tyagi and other witnesses. The diary which was produced with regard lo the 
polling station disproved any such incident. The diaries are Exhibits A-19 and 
A-21.- D.W. 20, Chandoo Singh stated that he was at the polling station at 
Bankhanda and no one was stopped from exercising the right of franchise. D.Ws. 
21 and 22 also spoke of polling at Bankhanda having been peaceful. The appel- 
lant referred to religious songs which were said to be in praise of respondent 
Prakash Vir Shastri. Mere praiseworthy songs will not be an instance of cor- 
rupt practice. 

All the allegations about the voters having been stepped from casting their 
franchise followed the same pattern of oral evidence. The absence of any report 
either to the Election Commission or to the Police authorities is an important and 
noticeable feature and therefore the oral evidence is not acceptable. 

The other allegations relied on by the appellant are that respondent Prakash 
Vir Shastri is guilty of corrupt practice under sub-sections (3), (3-A) and (4) of 
secttk>nJ23 of the said Act The appellant contended that respondent Pra- 
kash Vir Shastri made communal propaganda against the appellant and also 
published false statements in relation to the personal character of the appellant. 
In aid of the contentions the appellant relied on annexures KK and MM. The 
appellant relied on the upper portion of annexure KK in support of the conten- 
tion that the slogans amounted to communal propaganda. The lower portion 
of annexure KK was contended by the appellant to be allegations against the 
personal character of the appellant. Annexure MM was said by the appellant to 
contain slogans amounting to communal propaganda against the appellant. It 
was said by the appellant that respondent Prakash Vir Shastri promoted feelings 
of enmity or hatred against the appellant and farther raised communal 
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propaganda. The appellant also relied on Exhibit-22 being the editorial in Vir 
Arjun, dated 7th February, 1967, in support of the contention that the editorial 
constituted communal propaganda against the appellant. 

In Gumji Shrihari Baliram Jovatode v. Vithalrao and .others. 1 this Court 
dealt with the scope and content of sub-section (4) of section 123 of the Act. 
The Act is intended to protect freedom of speech on the one hand and to 
restrain malicious . propaganda on the other. The provisions contained in sub- 
section (4) of section 123 were said by this Court to be contravened when “any 
false allegation of fact pierces the politician and touches the person of the 
candidate”. It is the personal character and conduct of the candidate which 
is to be protected from malicious or false attacks. The statement in question 
has to be first a false statement bearing on the personal character and conduct 
of the candidate and secondly, the statement complained of must be one which 
is reasonably calculated to prejudice the prospects of the election of the person. 

Under the provisions contained in sub-section (3-A) of the said Act the 
promotion of, or attempt to promote, feelings of enmity or hatred between 
different classes of citizens of India on grounds of religion, race, caste, community, 
or language, is the mischief which is sought to be avoided by making the same a 
corrupt practice. The sub-section further says that such promotion or attempt 
to promote enmity or hatred is for the furtherance of the election of the candidate 
or for prejudicially affecting the election of any candidate. 

The words "personal character or conduct” were explained by this Court in 
T. K. Gang! Reddy v. 3/. C. Anjaneya Reddy and others- "to be equated 
with his mental or moral nature. Conduct connotes a person’s actions or 
behaviour”. Annexure KK was not proved and therefore it cannot be said to 
constitute any communal propaganda. Assuming it were proved there is no 
appeal to vote for a person on the ground of religion nor is there any appeal 
not to vote for a person on the ground of his religion. Further, the provisions 
contained in- sub-section (4) of- section 123 require the publication with the 
consent of the candidate or his election agent. In the present case, annexure KK 
has not been established to be published with the consent of the respondent 
Prakash Vir Shastri or his election agent. It, therefore, follows that annexure KK 
offends neither the provisions contained in sub-section (3-A) nor in sub-section 
(4) of section 123 of the Act. 

Annexure MM was said by the appellant to be a communal propaganda.. 
Annexure MM was not proved. Even if it were proved the slogans do not 
offend the provisions of either sub-section (3-A) or sub-section (4) of section 123 
of the Act. 

The publication in the newspaper ‘Vir Arjun’ Exhibit-22 to the effect that 
differences between Hindus and Harijans were being spread by the supporters 
of the Republican candidate meaning thereby the appellant and if students from 
Muslim University were brought in by them then students from Ghaziabad would 
be brought into the field. The newspaper certainly w r as inclined in favour of 
respondent Prakash Vir Shastri but the newspaper publication said that Prakarii 
Vir Shastri would not unlike the Congress candidate preach communal hatred. 
The statements in Exhibit-22 do not make any reflection on the moral or mental 
nature of the appellant and they do not touch the personal character of the 
appellant, nor do they promote enmity or hatred on grounds of religion. 

The appellant failed to prove that respondent Prakash Vir Shastri committed 
any corrupt practice in relation to the personal character and conduct of the 

1. C. A. Nr 177S of 1967, decided on 19th 2 (1965; T S.CR- 175. 
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appellant. The newspaper publication Exhibit- 22 was an appeal on behalf of 
respondent Prakash Vir Shastri. As long as the publication is not tainted by 
corrupt practice, such an appeal will not be an infraction of the provisions as to 
corrupt practices as contemplated in the Representation of the People Act. Sug* 
geslions that attempts are made to accentuate the differences^ between the Hindus 
and Harijans in the article cannot be extracted in isolation from the entire 
context. The electorate at the time of the election has to be kept in the forefront 
in judging whether the article can be said to offend the provisions relating to 
corrupt practices. The Court is to ascertain whether the statement is reasonably 
calculated to prejudice the prospects of the candidate’s election. This Court 
observed in Kultar Singh v. Mukhtiar Sirgh 1 that in reading the documents it 
would be unrealistic to ignore that when appeals are made by candidate there is 
an element of ‘partisan feeling’ and there is ‘extravagance of expression in 
attacking one another’ and ‘it would be unreasonable to ignore the question as to 
what the effect of the pamphlet would be on the mind of the ordinary voter who 
reads the pamphlet’. In the light of these principles, we are of opinion that 
there is no infraction of the provisions contained in sub-sections (3-A) and (4) 
of section 123 of the Act. 

For the reasons mentioned above, this appeal fails and is dismissed with 
costs. 

V.M.K. — Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction). 

Present -S.M. Sikrt, R.S. Bachawat and K.S. Hegde, JJ. 

J.K. Steel Ltd. • • Appellant * 

v. 

Union of India and others •• Respondents. 

Central Excises and salt Act, 1944 (I of 1944), Rems 25, 26 and 2 6-A and column 3 of entry 
(i) of item 26 -A A — Interpretation — Manufacture of wires out of imported steel rods — 
Imposition of excise duly — Levy to consist of ad valorem duty plus the excise duly 
for the lime being leviable on pig iron and steel ingots as the case may — “ For the lime 
being leviable ”, if indicates a rale — Column 3 of entry (i) if concerned with the actual 
ingots out of which wires are made — Clause not concerned with whether the steel ingot 
has paid the excise duly countervailing duty or not. 

Indian Tariff Act (XiXXII of 1934), First Schedule, item No. 63 (36). 

The asscsscc manufactures iron and steel products. It manufactured vires out 
of steel rods, which had been imported by it prior to 24th April, 1962. Finance 
(No. 2) Act 1962 (Act No. XX of 1962) imposed for the first time excise dutv on 
the Iron and Steel Products; and by sub-clause (s) of sub-section (2) of section 16 
of the sold Act an amendment was made to the fist Schedule of the Central 
Excise and Salt Act, 1944 incorporating after, Item 26-A Item 26-AA. The rele- 
vant portion of that entry reads thus : Bars, rods, coils, wires — 5 per cent ad 
valorem plus the excise duty for the time being leviable on Pig Iron and Steel Ingots 
as the case may be. 6 

The short point that arises is this : What is the duty leviab’e on the vires 
manufactured by the asscssec out of steel rods which, had already been imported? 
Held by ( majority Hegde, j. dissenting) that the word ‘ plus : in the context 
indicates that the rate of duty consists of 2 parts : one part is ad-valorem dutv arid 
the other is the excise duty calculated according to the formula given. In other 
words, both duties have to be levied. These words indicate that choice has to be 
madchctwccn two types of exci se duties — excise duty leviable on pigs iron or excise 

I. (1964) 7 S.C.R. I7S0 : (1965) 1 S.CJ. 565. 

* C.A. No. 1263 of 1968, 


1 8th October, 1968, 


830 


THE SUFREME COURT JOURNAL 


[I9?0 


duty leviable on steel ingots. Sub-items {it), (tit) and ( iv ) of Item 26-AA use the 
same set of words. In sub-items (0) excise duty leviable on steel ignots is only 
mentioned. This sub-item consists of steel casting. This indicates that the duty i*s 
being calculated thus, because steel castings have been made from steel ingots. 
Item 26-AA deals with iron and steel products. It seems that the context indica- 
cates that the words “ as the case may be ” denote that the excise duty leviable 
on pig iron is to be charged if the product is an iron products ; if it is a steel product 
then the excise duty leviable on steel ingots is to be levied. In other words, 
this decides the choice whether Item 25 (Pig iron) or Item 26 (steel ingots) is to 
be looked at. 

Now to come the formula “ the excise duty for the time being leviable on pig 
iron or steel ingots.” Item 26-AA (t) simply prescribes a rate of duty as the head- 
ing of colum indicates. It is not concerned with actual ingots out of which other 
articles are made. It is not concerned with whether that steel ingot has paid 
excise duty or countervailing duty or not. It is simple formula perhaps inartistic- 
ally formulated. It is said that the item should be strictly construed, it being a 
taxing enactment. But no rule or principle of construction requires that close 
reasoning should not be employed to arrive at the true meaning of a badly drafted 
entry in an Excise Act. 

It is difficult to appreciate how the insertion of Item No. 63 (36) in the First 
Schedule of the Tariff Act or the subsequent amendment of the Indian Tariff Act, 
1934, by Indian Tariff (Amendment Act) 1963 throw any light on the interpreta- 
tion of Item 26-AA (t). Item No. 63 (36) is in respect of the same iron and steel 
products as are mentioned in item 26-AA. The effect of column 4 is to lew an 
additional customs duty equivalent to the prevalent excise duty on like articles 
produced and manufactured. In other words, if the customs duty leviable under 
other entries in the Second Schedule on steel rods is ‘ D ’ an additional duty 1 E ’has 
to be levied equal to the excise duty leviable on steel rods, i.e., under item 26-AA. 
This has been called countervailing duty. The manufacturer in India, who used 
steel rods made in India, and made wires from them was given a certain relief 
by notification No. 77 of 1962, but the manufacturer in India who used steel rods 
made abroad to make wires was not first given this exemption. Later by amend- 
ments he was given a similar exemption The only light throtvn by these amend- 
ments and the notifications is that that it is not the idea to lev\' excise duty at 
various stages of manufacture of certain articles and tliis is achieved by issuing 
notifications giving appropriate reliefs. But if there us no relief given by notifi- 
cation the full duty at the rate mentioned in column 3 of entry (1) of Item 26-AA 
has to be paid. 

Per Hegdc, J. (dissenting) : It is difficult to interpret the words ‘ for the time being 
leviable” as indicating a rate. The expression “leviable on pig iron and steel 
ingots as the case may be ” has reference to pig iron or steel ingots dutiable under 
the Act. In fiscal legislation the term “rate ” is familiar term. In fact Entry 5 
of the First Schedule dealing with salt speaks of “ rate fixed annually be a Central 
Act”. Therefore it would have been to easiest thing for the Parliament to 
convey its intention without ambiguity. At this stage it may also be noted that 
the clause in question refers to “ the excise duty” and not excise duty in general. 
The definite article “ the ” has considerable significance. It refers to some parti- 
cular excise duty. If the second part of the clause merely refers to a rate then the 
article “ the ” has no place in that context. The expression ‘ the excise duty for 
time being leviable ” by necessary implication refers to an article dutiable under 
the Act. That must necessarily be the article which is one of the components of 
the article on which duty is sought to be levied. In the instant case that must be 
the steel ingot used in the products of the “ wires ”, 

For the purpose of interpreting the clause in question, reference may also be made 
to entry 63 (36) in the First Schedule to the Tariff Act. It may be remembered that, 
that entry as well as entry 26-AA in the First Schedule of the Act were c-naefed 
simultaneously under Finance Act, (No. 2 J of 1962. Both these entries came into 
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are copate legislations, fc, otter ,ords*ey are leg ^ ^ ^ ^ 

They form one v 0 &„ r . It is proper to assume from the surround- 

as interpreting and enforon a cntries were introduced in pursuance of a com- 
ing circumstances, that these tw articles listed in Entry 26-AA whether 

mon purpose, that purpose ^ Steel j ngo t or made out of imported Pig 

produced out of indigenous Pig amount of dutv. Evidently in order to 

Iron or Steel Ingot must b of indigenous material as weU as imported 

equalise the duly on articl es imde . ontoi'in^ ^ ^ Act ^ enacted _ In 

”*?rtS *=t 3 e ( nS Eposes countervailing duty and not additional duty. 

The effect of the Finance g^^cSeme^der SEE, r^hmSd” 

irsued for the 3 of Item 26-AA on pig iron 

duty is leviable at the ra of the article on which duty under Entry' 26-AA 

or steel ingot used m the pro * ^ anv excise duty' or countervailing custom 

is sought to be levied but to - j ^d in the manufacture of any of that 

duty had .been paid on iany of clear that when Item 26-AA 

article, the same is - x - m P 1 ' . b - j cv j a ble on Pig Iron or Steel Ingots 

speaks of‘ the excise duty for payable 0 * the Pig Iron or Steel 

as the case may be it article dutiable under that item. From the 
Ingots used m the pro u whichare the subject-matter of the Ivey 

case^ arc^not liable to pay the duty in dispute in this c«e. 

Appeal by Social 

NcicDdhUn Central Excise Revision Application No. 1323 °f > 967 - . 

, y„ „ JOT/* r-,h‘p Senior 4-dvocates (RameshvoarNath and Mahinder JN arain, 

Ad ™ $$££$£*-* *•. “* **• Advoca,c - ' ri,h ,hem> 
for Appcllanti s ^ T AdTO<;atc (s p jYw Advocate, vtith him), for 

Respondents. 

The Court delivered the following Jugments 

c-f • - rnrrhn-mt 1 agreeing) : — I have had the advantage of reading the 
Stkn, J-, ( B t J > = , ¥ but while I agree with him that there is no 

draft judgment prepu g - behalf of the assessee, in my opinion 

force in the the excise duty was levied correctly as 

The facts arc fully set out in the judgment of Hedge, J., It is only' necessary 
h-rtra \ fow f-»cts in order to make this judgment readable. The assessee 
manuHctures iron and steel products. It manufactured wrics out of steel rods which 
£d b* an imported by it prior to 24th April 1962. Item 26-AA was added to the 
First Schedule of the Central Excises and Salt Act, 1944 (J of 1944 -hereinafter 
to as the Excise Act-by Finance Act (No. 2) of 1962 (XX of 1962) 
with effect from 24th April, 1962. This reads as under . 

“ 06- \A IRON OR STEEL PRODUCTS, THE FOLLOWING, NAMELY: 
Cl) gjrs, roads, coils wires, joists, girders Five per-cent. ad. valorem plus the excise 
angles, channels, tecs, fiats, beams, 
zeds, through, piling and all other rol- 
led, fored or extruded shapes and sec- 
tions, not otherwise specified. 

(ii) plate; and sheets, other than pla- 
tes and sheets intended for tinning, 
and hoops, and stripe, all sorts, in- 
cluding galvanised or corrugated p.a- 
tes and sheets. 


duty for the time being leviable on 
pig iron or steel ingots, as the case 
may be. 

Seven and a half per cent, ad valorem 
plus the excise duty for the time being 
leviable on pig iron or steel ingots, 
as the case may be. 
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(iii) Uncoatcd plates and sheets intend- 
ed for tinning. 


(zV) Pipes and tubes (including blanks, 
therefor) all sorts, whether rolled 
forged, spun, cast, drawn, annealed, 
welded or extruded 

(v) All other steel castings, not other- 
wise specified 


Seven and a half per cent, ad valorem 
plus the excise duty for the time being 
leviable on pig iron or steel ingots, 
as the case may be. 

Five per cent, ad valorem plus the excise 
duty for the time being leviable on big 
iron or steel ingots, as the case may be. 

Five percent, ad valorem plus the excise 
duty for the time being leviable on 
steel ingots.” 


The short point that arises is this: What is the duty leviable on the wires manu- 
factured by the assessee out of steel rods which had already been imported ? For 
the time beinc I will ignore notifications issued under rule 8 (i) of the rules made 
under the Excise Act/and the amendments made by the Finance Act (No. 2) of 1 962, 
and Indian Tariff (Amendment Act) 1963 (III of 1963) to the Indian Tariff Act,ig34. 

“ Wires ” are mentioned in item No. 26-AA (i) . Therefore we have to scruti- 
nize the third column of item 26-AA (f) for the rate of duty. Three points need 
clarification: 

(a) What is the meaning of or inference derivab'c from the word * plus ’? 

(b) What is the meaning of the formula “ the excise duty for the time being 
leviable on pig iron or steel ingots ?” 

(c) What is the import of the words “ as the case may be ? ” 

The word ‘ plus ’ in the context indicates that the rate of duty consists of 2 
parts: one part is ad-valorem duty and the other is the excise duty calculated accord- 
ing to the formula given. In other words, both duties have to be levied. I trill 
presently discuss what the formula means but this is clear that the third column 
contemplates one duty, consisting of two parts, being levied. 

Before I discuss the meaning of the formula it will clarify matters if the import 
of the words “ as the case may be ” is first ascertained. These words indicate that 
a choice has to be made between two types of excise duties — excise duty leviable on 
pig iron or excise duty leviable on steel ingots. Sub-items (//), (iii) and (iv) of 
item 26-AA use the same set of words. In Sub-item (v) excise duty leviable on 
steel ingots is only mentioned. This sub-item consists of steel casting. This 
indicates that the duty is being calculated thus because steel castings liavc been 
made from steel ingots. Item 26-AA deals with iron and steel products. It seems 
to me that the context indicates that the words “ as the case may be ” dcnctc 
that the excise duty leviable on pig iron is to be charged if the product is an bon 
product; if it is a steel product then the excise duty leviable on steel ingots is to be 
levied In other words, this decides tht choice whether item 25 (Pig iron) o^ item 26 
(steel ingots) is to be looked at. Aldiougb I was not enlightened on the point 
by Counst 1 during the course of the hearing, I have no doubt that the excise Depart- 
ment and the trade know how to distinguish a steel product from an iron product. 
If there is a dispute on the point it will have to be resolved in the future. 

Now to come to the formula “ the excise duty for the time being leviable on 
pig iron or steel ingots.” Let me give a simple problem in order to illustrate the 
points which ari.-c under this head of inquiry. “ A ” manufacture; a steel ingot 
*X’ in May ig6i in Jamshedpur. He pays excise duty on it in May 1961 as he 
removes it out of the factory. Its value is determined at the wholesale cash price 
at the tim- of removal in accordance with section 4 of the Excise Act. Steel ingot 
‘X’ is sold to a manufacturer “ B ” in Faridabad, who manufactures steel rods 
(‘ Y ’ &. ‘ Z ’ ) out of it in May 1962 and removes them in May 19G2. What is 
the excise duty payable on stce’ rods Y ’ & ‘ Z ’) ? Ad ralcrar. duty is easy to 
calculate. What about the additional duty ? We know that the steel ingotc ‘X’ 
has paid excise duty. But this docs not make any difference. The additional duty 
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has still to be calculated under the formula. It is also plain that no excise duty is 
strictly leviable under sections 3 and 4 of the Excise Act on Steel Ingot ‘X s as such. 
Not only that it does not exist any longer but duty on it has already been paid and 
further no duty would be leviable under section 4 for it was removed from the 
factory long time ago in May 1961. Therefore, it is clear that the formula cannot 
be concerned with the particular ingot ‘ X ’ at all. It seems to me that what it is 
concerned with is the duty leviable ona hypothetical Steel Ingotif it hadbeen manu- 
factured or removed at the same time as the steel rods (‘Y 1 & ‘ Z ’) were manu- 
factured or removed. In the example given above, under the formula the excise 
duty leviable under item 26 in May 1962, would have tc be charged, i.e., 39.35 per 
metric tonne. The weight to be taken into consideration would be the weight of 
steel rods ‘ Y ’ & ‘ Z ’ and not of the Steel Ingot ‘X ! out of which they were made. 

It seems to me that this is the true interpretation of column 3 of Item 26-AA (j). 
It simply prescribes a rate of duty as the heading of column indicates. It is not 
. concerned with actual ingots out of which other articles arc made. It is not con- 
cerned with whether that Steel Ingot has paid excise duty or countervailing duty 
or not. It is a simple formula perhaps in artistically formulated. It is said that 
the item should be strictly construed, it being a taxing enactment. But no rule or 
principle of construction requires that close reasoning should not be employed to 
arrive at the true meaning of a badly drafted entry in an Excise Act. I believe 
I am not stretching the language of the entry against the subject, but it appears to 
me that in the context of the scheme of the Excise Act this is the only reasonable 
construction to give the entry. 

If it is permissible to look at the notifications issued by the Central Government 
which have given reliefs of various kinds, they seem to me to proceed on the inter- 
pretation which I have given above. It will be noted that they do not exempt the 
article from the levy of duty; they give relief which may in a particular case be the 
excise duty or countervailing duty levied on the article out of which the assessed 
article lias been manufactured. 

To revert to the example given by me above, notification No. 70 of 1962 dated 
24th April, 1962, would exempt manufacturer ‘ B’ from so much of the duty of 
excise leviable on steel rods as is equivalent to the duty leviable under item 26 
Therefore, reading entry 26-AA (:) with this notification, manufacturer ‘B ' does 
not pay the whole of the duty leviable on steel rods (‘ Y 5 & ‘ Z ’) under 
column 3 (item 26-AA) because the Steel Ingot which he has used had already paid 
the appropriate amount of duty. 

I am not able to appreciate how the insertion of Item No. 63 (36) in the First 
Schedule of the Tariff Act or the subsequent amendment of the Indian Tariff Act, 
1934. by Indian Tariff (Amendment Act) 1963 throw any light on the interpreta- 
tion of Item 26-AA (i). Item No. 63 (36) is in respect of the same iron and steel 
products as arc mentioned in Item 26-AA. Column 4 (standard rate of duty) 
-reads: 

“The excise duty for the time being leviable on like articles if produced or 
manufactured in India, and where such duty is leviable at different rates the 
highest duty and the duty so leviable shall be in addition to the duty which would 
have been levied if this entry had been inserted.” 

The effect of this entry is to levy an additional customs duty equivalent to the pre- 
valent excise duty on like artidcs produced and manufactured. In other words, 
if the customs duty leviable under other entries in the Second Schedule on steel 
rods is * D % an additional duty ‘E 5 has to be leaded equal to the excise duty leviable 
-on steel rods, i.e., under item 26-AA. This has been called countervailing dutv. 

The manufacturer in India, who used steel rods made in India, and made wires 
. from them was given a certain relief by notification No. 77 of 1962, but the manu- 
facturer in India who used steel rods made abroad tc make wires was not first triven 
this exemption. Later by amendments he was given a similar exemption. The 
’Central Excise Manual (Seventh Edition) at page 123 states the position thus: 
s c J— 105 
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cc 26-AA (2) Iron or steel products falling under item No. 26-AA, if made 
from another article falling under the said item or item No. 63 (36) of the First 
Schedule to the Indian Tariff Act, (XXXII of 1934) and having already 
paid the appropriate amount of excise or countervailing customs duty, are the 
case may be, are exempt with effect from 24th April, 1962, from so much of the 
duty of excise as is equivalent to the excise or countervailing customs duty payable 
on the said article — vide Government of India, Ministry of Finance (Department 
of Revenue) Notification No. 89 of 1962 Central Excises, dated 10th May, 1962, 
(issued in supersession of Notification No. 77 of i962 — Central Excises^ dated 
24th April, ig62, as further amended by Notifications No. 93 of 1962 — Central 
Excises dated 26th May, 1962 and No. 225 of 1962 Central Excises, dated 29th 
December, 1962.” 

The only light thrown by these amendments and the notifications referred to above 
is that that it is not the idea to levy excise duty at various stages of manufacture of 
- certain articles and this is achieved by issuing notifications giving appropriate reliefs. 
But if there is no relief given by notification the full duty at the rate mentioned in 
column 3 of entry (t) of item 26-AA has to be paid. 

In the result the appeal fails and is dismissed with costs. 

Hegde , J . — This is an appeal by special appeal leave. It is directed against 
the order of the Government of India in No. 1323 of 1967 dated 2nd November, 
1967, rejecting the appellant’s application for refund of the excise duty paid by him 
under protest. 

In order to appreciate the controversy between the parties it is necessary to set 
out the material facts. The appellant is a Company having a factory at Rishara. 
in the State of West Bengal. It manufactures, among other items. Iron and Steel 
Products such as Jute Baling Hoops, Wire Ropes, Cold Rolled Strips, Chain Pulley 
Blocks, Electric Hoists etc. Between December, 1961 and January, 1962 the 
appellant received various consignments of imported High Carbon Steel Wire Rods. 
Its opening stock of imported High Ccrbon Steel Wire Rods on 24 th April, 1962, was 
2788.401 metric tons. As before, the appellant manufactured wires from those steel 
rods even after 24th April, xg62. 

Finance (No. 2) Act (XX of 1962) imposed for the first time excise duty 
on the Iron and Steel Products; and by sub-clause (S) of sub-section (2) of 
secdon 16 of the said Act an amendment was made to the first Schedule of the 
Central Excise and Salt Act, 1944 (hereinafter referred to as the Act) incorporating 
after item 26-^4, item 26-AA. The relevant portion of that entry reads thus: 

Iron or Steel Products. 

The following namely : 

(1) Bars, rods, coils, svires, joists, girders, 5 per cent, cd talcum plus the 
angles, channels, tees, fiats beams, excise duty for the time 
zeds, trough, piling and all other being leviable on Pig Iron 

rolled, forged or extruded shapes and Steel Ingots as the 

and secdon not otherwise specified. case may be. 

Pig Iron and Steel Ingots were already subject to excise duty under Items Nos. 25 
and 26 in die First Schedule of the Act. The rate of duty in the case of the former 
at the material time teas Rs. to pet metric tonne and that of the latter Rs. 30/35 
per metric tonne. The newly imposed duty under Item 26-AA came into force on 
24di April, 1962. The Collector of Central Excise, West Bengal, Calcutta by a 
Trade Notice, Central Excise No. 32 — Iron and Steel Products 2 of 1962 dated 
Galcutta the t6th May, 1962, notified the procedure to be followed. 

By Notification No. 70 of 1962 dated 24th April, 1962, issued in exercise of the 
powers conferred by rule 8 (1) of die rules framed under the Act (to be hereinafter 
referred to as the rules), the Central Government exempted Iron and Steel Products 
falling under Item 26-AA, if made from Pig Iron or Steel Ingots on which the appro- 
priate amount of excise duty has already been paid, from so much of the duty of the 
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excise leviable thereon as is equivalent to the duty leviable under Item 25 or 26 as 
the case may be. 

On the same day as per Notification No. 77 of 1962, the Central Government 
exempted Iron and Steel Products falling under sub-items (2), (3). (4) and (5) of 
Item 2 6- A A, if made from articles which have already paid the appropriate duty of 
excise under sub-item (1) of the said Item, from so much of the duty of excise as is 
equivalent to the duty payable under the sub-item (1). Finance (No! 2) Act of 1962 
by section 15 amended the First Schedule of the Tariff Act by adding Item No. 63 
(36) which deals with imported Iron and Steel Products. The second column of 
that entry mentions the various Iron and Steel Products included therein. The 
items included therein are the very items set out in Item 26-AA of the First Schedule 
to the Act. The third column of that Item which specifies the levy reads thus: 

“ The excise duty for the time being leviable on like articles if produced or 
manufactured in India, and where such duty is leviable at different rates the 
highest duty so leviable shall be in.addition to the duty which would have been, 
levied if this entry had not been inserted.” 

On 10th May, 1962, the Government issued a fresh Notification (No. 89 of 1962) 
under rule 8 (r) of the rules in supersession of the Notification No. 77 011962 dated 
24th April, 1962. By that Notification, the Government exempted with effect 
from 24th April, 1962, Iron and Steel Products falling under Item 26-AA if made 
from another article falling under the said Item and haring already paid the appro- 
priate amount of duty from so much of the duty of excise as is equivalent to the duty 
payable on the said article. 

On the same day namely 10th May, ig62, the Government issued yet another 
Notification (Notification No. go of 1962} under rule 8(1) under which it exempted 
Iron and Steel Products falling under Item 26-AA specified in column 2 of the table 
annexed to the Notification if made from Pig Iron or Steel Ingots on which appro- 
priate amount of excise duty has already been paid, from so much of the duty of 
excise leviable on such products as in excess of the duty corresponding entry in 
column 3 of the said table. [Wire) the product with which we are concerned in 
this case is also included in the table. That Notification contains a proviso which 
says: 

“ Provided that if the products are made from Pig Iron and Steel Ingots on 
which appropriate amount of duty has not been paid the excise duty for the time 
being leviable on Pig Iron or Steel Ingots as the case may be shall be payable in 
addition to the duties specified in the appropriate entry in column 3 of the table ” 

On 20th December, 1962, the Government issued yet another Notification under 
rule 8 (1) amending the Notification No. 89 of 1962 issued on 10th May, ingo j n 
the place of words “ If made from another article falling under the said item* and 
having already paid the appropriate amount of duty from so much of the dutv of 
excise as is equivalent to the duty payable on the said article,” the following was 
substituted: 6 

“ If made from another article falling under the said Item cr Item No 62 tyfil 
of the First Schedule to the Indian Tariff Act (XXXII of 1034). and bavin cr 
already paid the appropriate amount of excise or countervailing custcm dutv 
as the case may be from so much of the duty of excise as is equivalent to the excise 
or countervailing custom duty payable on the said article”. 

By Indian Tariff (Amendment Act 1963) (Act III of 1963) effective From' the 
January, 1963, the Indian Tariff Act 1934 was amended and after ;cct : on - the- 
following section was interested namely : lnc 


“ 2 (a) (0 - Any article which is imported into India shall be Hab’c to custom 
duty equal t0 the excise duty for the time beinglcriable cn a like article ifprodurrri 
or manufactured in India. 


Exfisse&s :— In this sub-section the expression “ the excise dutv f or the tW 
being leviable on a like articie if produced or manufactured in India ” means the 



THE SUPREME COURT JOURNAL 


^36 


[1970 


excise duty for the time being in force which would be leviable on a like article if 
produced or manufactured in India or if a like article is not so produced or manu- 
factured, which would be leviable on the class or description of articles to which 
the imported article belongs and where such duty is leviable at different rates, 
the highest duty. 

(2) The customs duty referred to in sub-section ( i ) shall be in addition to 
any duty imposed under this Act or under any other law for the time being in 
force.” 

■ On or after 24th April, 1962, the appellants cleared from their warehouse wires 
produced from the aforementioned imported Steel Rods after obtaining the required 
permission from the excise authorities and after paying the duty assessed. On those 
wires, duty was assessed without taking into consideration “ the excise duty for 
the time being leviable on Pig Iron and Steel Ingots as the case may be.” At that 
time the Central Excise authorities proceeded on the basis that on the stock of wire 
in question only ad valorem duty had to be levied and not " excise duty for the time 
being leviable on Pig Iron or Steel Ingots as the case may be.” On 21st March, 
1962, the Inspector of Central Excise attached to M/s. J. K. Steel Ltd., Rishara 
issued the following notice; 

COLLECTORATE OF CENTRAL EXCISE 
WEST BENGAL 

No. 6 Range RIS. I. 

Date 21-3-1963 Girclc-CGR. 

Notice of Demand for duty under rule 9 (2) of C.E.Rules, 1944. 

To 

M/s. J. K. Steel Ltd., Rishara, 

Hooghly. 

Take notice that on behalf of the Gentral Government, I hereby demand pay- 
ment by you of the sum of Rs. 4,18,801-30 nP. (Rupees four lacs eighteen thousand 
• eight hundred one and paise thirty only) within ten days from the date hereof. 

Particulars of Demands. 


Steel Ingot Duly 
on Hoops. 


Quantity Rate of Amount of duty 

duly. irvalced. 


-do- Strips 
-do- Wire 


6932.964 

M.T. 

9 2I -937 

M.T. 

2788.00 


Rs. 39.36 nP. Rs. 2,72,312-13 
per M.T. 

-do- Rs. 36,278-22 


-do- Rs. 1,09,710-95 


Total .. Rs. 4,18,801-30 


No. VI/5-A/I & S/JKS/CE/63/183 dated 21-3-1963. 

Sd/. 

Inspector I/C Central Excise 
M/s.J.K. Steel Ltd., Risliara. 

The appellants objected to the demand in question as per their letter of 2fth 
March, 1963. They contended that they had not contravened rule 9 (2) of the rules 
nor was there any short levy. As per his letter of 26th August, 1963, the Assistant 
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Collector of Central Excise Calcutta 4th Division confined the demand to that 
made under serial No. 3 of the notice. The appellants paid the same under protest 
and thereafter took up the matter in appeal to the Collector of Central Excise who 
dismissed their appeal as per his order of 19th March, 1964, with these observations:. 

cc The crucial point of this appeal is whether countervailing import duty was 
paid, by the appellants on the imported steel rods from which steel wires were 
manufactured. The appellants could not produce any doc um ents in support 
of their argument that either import duty or Countervailing duty equivalent to 
Steel Ingot rate was paid by them on the iron rods from which steel wires were 
drawn. Such duty is leviable on steel rods under tariff item No. 26-AA. As 
no such duty on steel rods was paid by the appellants, countervailing duty equi- 
valent to Steel Ingot duty has, therefore, to be paid.” 

As against the order of the Collector, the appellants went up in revision to the 
Central Government. The Central Government allowed the revision petition to 
some extent. This is what the Central Government ordered: 

“ The Government of India have carefully considered all the points raised 
by the petitioners but see no reason to interfere with the Collectors stated that 
the Steel Wires manufactured out of steel wire rods imported prior to 24th April?. 
ig62, on which no countervailing duty was paid, and cleared during the period,, 
from 24th April, 1962 to 10th August, 1963, were subject to full duty as then, 
leviable under Item 26-AA (1) of Central Excise Tariff. 

However the demand for differential duty initially made on 2nd March, 1963: 
and subsequently amended vide the Assistant Collector’s order dated 26th August^ 
1963, shall be restricted to the clearance effected during the 3 months period prior 
to the initial service of demand on 21st March, 1963, that is to say, upto 21st 
December, 1962, only as per the provisions of Rule 10 of Central Excise Rules, 
ig44, which was applicable to this case. The demand in respect of clearances 
effected prior to 21st December, 1962, is herebyset aside and consequential refund 
shall be granted to the petitioners. 

Subject to the above modifications, the revision application is otherwise rejec- 
ted.” 

Aggrieved by that order, the appellants have brought this appeal. The questions 
that arise for decision in this appeal are: 

(1) What is the true scope of entry No. 26-AA of the First Schedule to tho 

Act ? 

(2) In considering the scope of the said entry, can the Notifications issued 
by the Government on or after 24th April, 1962; can be taken into consideration ? 

(3) Is the demand barred by limitation under rule 10 of the rules ? 

One other question had been raised in the grounds of appeal namely that the order 
of the Central Government is vitiated as i t had contravened the principles of natural 
justice. That contention was not pressed at the hearing. In the context of this 
case that contention loses much of its significance. If we accept the appellant’s- 
contention as regards the scope ofentry 26-AA then that the Government’s order is 
illegal is immaterial. If on the other hand we accept the interpretation placed by 
the Revenue on that entry' remand of the case to Central Government serves no- 
purpose. 

I shall now proceed to consider the questions earlier formulated for decision. 

According to the assessec the true import of tire clause in column 3 of entry 
26-AA is that goods mentioned in column a of that entry' arc dutiable at 5 percent, 
tzi valoror. plus the excise duty for the time being leviable under the Act on Pig 
Iron or Steel Ingot used in the production of these goods.. Shri A.K. Sen, the learned 
Counsel for the assessec urged that tliat the expression leviable in that clause means 
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leviable under the Act; in other words dutiable under die Act; the words * Pig 
Iron ’ and ‘ Steel Ingots ’ referred to therein is the Pig Iron or the Steel Ingot used 
m manufacture of the articles on which duty is sought to be levied; otherwise the 
word leviable becomes inappropriate. In other words according to him the second 
limb of the levy under that clause is attracted only when any Pig Iron or Steel Ingot 
•dutiable under the Act is used in the manufacture of any article dutiable under 
sub-clause (i) of entry 26-AA. As the steel bars used in manufacturing the * wires 5 
with which we are concerned in this case were not made out of Steel Ingot dutiable 
under the Act, as they were imported bars, that part of the levy is not attracted 
-on those wires. 

The contention for the Revenue is that the expression “ the excise duty for 
the time being leviable on Pig Iron or Steel Ingot as the case may be ” sets out only 
-a measure; the rate at which the duty is leviable; it has no reference to any particular 
material; it is merely a yardstick. The argument of Dr. Syed Muhammad, learned 
•Counsel for the Revenue proceed thus: 

The entry in question deals with two classes of products i.e., iron products 
•and steel products. The assessing authority has first to decide whether a particular 
-article is an iron product or steel product. If he comes to the conclusion that it is 
-a steel product then he should assess the duty payable firstly by determining the 
ad valorem duty payable on it, thereafter he must find out its weight in meric 
tons and add to the ad valorem duty the amount payable as excise duty under entrv 26 
of the First Schedule on Steel Ingot of that weight. 

If the intention of the Parliament was as suggested by the learned Counsel 
■tor the Revenue then column 3 should have read thus: 

“ 5 per cent, ad valorem plus excise duty at the rate for the time being leviable 
on Pig Iron or Steel Ingots as the case maybe.” 

It is difficult to interpret the words “ for the time being leviable ” as indicating a 
rate. The experssion “ leviable on Pig Iron and Steel Ingots as the case may be ” in 
my opinion has referrence to Pig Iron or Steel Ingots dutiable under the Act. In 
fiscal legislation the term “ rate ” is a familiar term. In fact entry 5 of the First 
Schedule dealing with salt speaks of “rate fixed annually by a Central Act. 
Therefore it would have been the easiest thing for the Parliament to convey its 
intention without ambiguity. At this stage it may also be noted that the clause jn 
■question refers to “ the excise duty ” and not excise duty in general. The definite 
.article “the” has considerable significance. It refers to some particular excise 
•duty. If the second part of the clause merely' refers- to a rate then the article “ the 
has no place in that context. 

It was urged on behalf of the Revenue that to accept the contention of the 
-assessee and to hold that the second part of the clause refers to the Steel Ingot 
•used in the production of the “wires” is to read into the clause the words “used 
-in the production of the article in question.” It was said that such a construction 
is impermissible. Therefore we should not accede to that contention. I am not 
prepared to accept that reasoning. In fact in my opinion to accept the construc- 
tion contended for on behalf of the Revenue, it would be necessary for us to include 
the words “ at the rate” after the words “ excise duty ” and before the words “ for 
the time being.” No such difficulty' arises if we accept the interpretation placed 
“by the assessee on that clause. The expression “ the excise duty for the time being 
leviable” by necessary implication refers to an article dutiable under the Act. 
That must necessarily be the article which is one of the components of the article 
•on which duty is sought to be levied. In the instant case that must be the Steel 
Ingot used in the production of the “ wires ” with which we arc concerned in this 
•Case. 

As laid down by this Court in G. A. Abraham v. 1 . T.O., KcUaycm ar.d an other 1 — 

I. (1950 t An. W.R. (S.c.) 183: (1961) * J 9 Gi S. C. GogatSte. 

:S.C.J. 673 : (>961) 1 M.L.J. (S.C.) 183: A.I.R. 
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“ In interpreting"'* a fiscal statute the Court cannot proceed to make good, 
deficiencies if there may be any; the Court must interpret the statute as it stands 
and in case of doubt in a manner favourable to the tax payer. 55 

This Court also laid down in Commissioner of Income-tax v. Karamchand Premchand Ltd. 
Ahmcdabad 1 , that if there is any ambiguity of language in fiscal statute, benefit of 
that ambiguity must be given to the assessee. At this stage I am tempted to recall 
to my mind the well known observations of Lord Russel of Kiliowen in Inland 
Revenue Commissioners v. Duke of Westminster- viz., 

cc I confess that I view with disfavour the doctrine that in taxation cases the 
subject is to be taxed if in accordance with a Court’s view of what it considers 
the substance of the transaction, the Court thinks that the case falls ■within the 
contemplation or spirit of the statute. The subject is not taxable by inference or 
by analogy, but only by the plain words of a statute applicable to the facts and 
circumstances of this case/ 5 

About a century ago Lord Cairns in Partington v. The Attorney General 3 observed : 

” As I understand the principle of all fiscal legislation it is this; If the person 
sought to be taxed comes within the letter of the law he must be taxed however, 
great the hardship may appear to the judicial mind to be. On the other hand, 
if the Crown, seeking to recover the tax cannot bring the subject within the letter 
of the law, the subject is free, however apparently within the spirit of the law 
the case might otherwise appeared to be. 55 

Unless I am satisfied that the only reasonable interpretation, that can be placed 
on the clause in col. 3 of entry 26-AA is that placed by the Revenue, it is not possi- 
ble to justify the impugned levy. 

There is yet another difficulty in accepting the interpretation tried to be placed 
by the Revenue on entry 26-AA- According to books on steel making Pig iron is 
the .intermediate form through which almost all Iron must pass in the manufacture 
of steel. (sce'“ The j\ faking, Shipping and Treating of Steel 55 edited by Harold 
E. Mcgannon at page 384) . Therefore every steel product is also an iron product. 
If the second part of the clause in column 3 of entry 26-AA refers to a rate and not 
the duty- leviable on the material used in the manufacture of the dutiable article 
-under that entry then question arises whether the rate in question is that at which 
duty is leviable on Steel Ingot or that leviable on Pig Iron. That part of the clause 
refers to two different materials dutiable at different rates. If on the other hand it 
refers to the material from which the article on which duty is sought to be levied is 
made — the proximate raw naterial and not the material from which that raw 
material is made, then there is no difficulty in finding out the amount. 

Dr. Syed Muhammad was not able to tell us how the assessing authorities 
■classify articles into Iron products and Steel products. It is not his case that there 
is any recognised basis for doing so. It is also not his case that there is any pres- 
•cribed procedure for deciding that question. " His explanation that it is done on 
the basis of the practice prevailing in the trade is far from satisfactory. He was 
not able to tell us how we can ascertain that practice or what that practice is. If 
Ms contention is correct then the power of the assessing authorities to determine the 
nature of an article is an arbitrary power. It is undefined and unguided. The 
determination may vary from officer to officer. It is doubtful whether such a 
power is a mild power. That apart Legislature is not likely to have conferred such 
an arbitrary power on the authorities. That difficulty will not arise if the duty 
•under the second limb of the levy in column 3 of entry 26-AA is determined on the 
basis of the actual material used. 

For the purpose of interpreting the clause in question, reference may also be 
made to entry 63 (36) in the First Schedule to the Tariff Act. It may be remembered 


r. (ic&>) 3 S.C.R. 727, at p. 742 : (10S0) 
S.C.J. icSa : 40 I.TJR. ro6. 


(1035) A.C. 1 at p. 24 (A). 

(1869) 4 H.L. ico at p. 123 (B.). 
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that that entry as well as entry 26-AA in the First Schedule of the Act were enacted 
simultaneously under Finance (No. 2) Act, ig62. Both these entries came into 
force on the same day namely on 24th April 1962. The Act and the Tariff Act 
are cognate legislations. In other words they are legislations which are pari materia . 
They form one code. They must be taken together as forming one system and as 
interpreting and enforcing each other. It is proper to assume from the surrounding 
circumstances, that these two entries were introduced in pursuance of a common 
purpose, that purpose being that the articles listed in entry 26-AA whether pro- 
duced out of indigenous Pig Iron or Steel Ingot or made out of imported Pig Iron 
or Steel Ingot must bear the same amount of duty. If the interpretation placed 
on entry 26-AA by the learned Counsel for the assessee is accepted then it would 
be seen that that entry by itself would not impose the duty contemplated by the 
second part of the clause in column 3 of entry 26-AA on imported Pig Iron or 
Steel Ingot Evidently in order to equalise the duty on articles made out of indi- 
genous material as well as imported material entry' 63 (36) of the First Schedule to 
the Tariff Act was enacted. In other words that entry' imposes countervailing duty 
and not additional duty. It was conceded by the learned Counsel for the Revenue 
that the duty levied under entry 63 (36) of the First Schedule of the Tariff Act is 
only a countervailing duty. If that be so, that duty cannot be considered as an addi- 
tional duty over and above the duty imposed under entry 26-AA of the First Schedule 
of the Act. But it would be an additional duty if the interpretation of entry 26-AA 
canvassed on behalf of the . Revenue is accepted because according to the 
Revenue the rate prescribed in tht entry is equally applicable to all articles men- 
tioned therein whether manufactued from indigenous or imported material. 
If that be so the duty collected under entry 63 (36) of the First Schedule under the 
Tariff Act will be an additional duty and not a countervailing duty. It is true that 
despite entry 26-AA of the First Schedule to the Act and entry 63(36) of the First 
Schedule of the Tariff Act if Pig Iron or Steel Ingot imported before 24th April, 
rg62, is used in the manufacture of an article dutiable under entry 26-AA only the 
ad valorem duty prescribed under that entry' can be levied on that article. It may be 
that the Legislature intended it to be so or there is a lacuna in the provision. In 
either case the effect is the same. 

I now come to the question whether in interpreting a taxing entry I can take 
any aid from the various steps taken by the Department in implementing that levy. 

I have earlier referred to a large number of Notifications issued under rule 8 (1) 
the rules. The parties have also produced before us the instructions issued by the 
Department on 16th May, 1962 in the matter of implementation of entry a6-AA- 
I have now to see whether any aid can be taken from these instructions as well as 
the Notifications for finding out the true scope of entry 26-AA. 

So far as the instructions issued by the Department are concerned there is hardly 
any doubt that the same are wholly irrelevant. In Craies on Statute Law, Sixth 
Edition at page 131 it is stated : 

“ Explanatory notes regarding the working of an Act issued by a Government 
department for the assistance of their officials are inadmissible for the pin yew of 
construing the Act.” 

The same conclusion was arrived at by this Court in Commissioner of Income-tax, Madras 
v. K. Srinivasan and K. Gopalan 1 . At pages 502-503 of that report it is observed : 

“He (learned Counsel for the assessee), however, drew our attention to the 
directions contained in the Income-tax Manual in force for a number of years and 
contended that the department itself placed on sub-sections (3) and (4) of step on 
25 the same construction as was placed on tiirm by the Senior Judge in the 
High Court and that was the true construction of these two sub-sections. 1 his 
argument in our opinion, lias no validity . The department changed its view subse- 
quently and amended the manual. The interpretation placed by the depaitmcnt 


1. (1953 ) S.CJ. 115 : (1953) 1 MJL.J. 436 : (1953) S.CJR. 485 : at pp. 502-503. 
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on these sub-sections cannot be considered to be a proper guide in a matter like 
this when the construction of a statute is involved." 

Therefore I have to exclude from consideration the instructions issued by the 
Government. 

This takes me to the Notifications issued by the Government under rule 8 (i) 
of the rules. Under section 38 of the Act all rules made and notifications issued 
under the Act shall be made and issued by publication in the official Gazette. All 
such rules and notifications shall thereupon have effect as if enacted in the Act. 
The rules made have to be placed on the table of the Parliament. The Parliament 
can amend those rules. Section 38 is of no assistance to us in the present case 
because the notifications referred to earlier are not those issued under the Act. 
They are notifications issued under rule 8 (1) of the rules. Therefore their relevance 
has to be considered without taking any assistance from section 38. In 
Haisbury’s Lass’s of England 3rd edition, volume 36, at page 401, it is observed : 

“Where a statute provides that subordinate legislation made under it is to 
have effect as if enacted in the statute such legislation may be referred to for the 
purpose of construing a provision in the statute itself. Where a statute does not 
contain such a provision, and does not confer any power to modify the application 
of the statute by subordinate legislation, it is clear that subordinate legislation made 
under the statute cannot alter or vary the meaning of the statute itself where it is 
unambiguous, and it is doubtful whether such legislation can be referred to for the 
purpose" of construing an expression in the statute, even if the meaning of the 
expression is ambiguous.” 

No decision of this Court or of any of the High Courts in this country dealing with 
this aspect has been brought to my notice. Even the Counsel for the parties were 
not definite about the stand that they should take. They were changing their position 
again and again. On this question the opinion in English Courts is not unanimous. 
That question came up for consideration as early as in 1871 in Exparte I Via 1 . In re 
Wicr Sir G. Modish, L.J., delivering the judgment of the Court observed : 

“ We do not think that any other section of the Act tluows any material light 
upon the proper construction of this section, and if the question had depended 
upon the Act alone we should have had great doubt what the proper construction 
was ; but we are of opinion that, where the construction of the Act is ambiguous 
and doubtful on any point, recourse may be had to the rules which have been 
made by the Lord Chancellor under the authority of the Act, and if we find that 
in the rules any particular construction has been put on the Act, that it is our 
duty to adopt and follow that construction/' 

In Re Xonxctl Ex park Beard of Trad:-. Lord Esher, M.R., observed : 

<c It was urged that we ought to hold the Act to be retrospective by reason of 
the rules and forms which have been made under it, and which have a statutory 
force: and it is said that they shew that that the trustee must go back in his accounts 
to matters which happened before the Act came into operation. But, when we 
look at the forms, we sec that they arc in express terms headed so as to relate to 
transactions taking place after the coming into operation of the Act ; and, therefore, 
they supply no reason why we should depart from the ordinary rule that an Act 
is not retrospective.” 

From these observations, it is dear that Lord Esher did take into consideration the 
subordinate legislation in considering the principal Act : 

In BUlir.es v. Reed*, Lord Greene stated that : 

“ The fact that the object of this Act was in substance what I have suggested 
can be seen from a consideration of the way in which the scheme has been framed 
pursuant to the Act itself and with the tacit approval of Parliament as provided in 


1. Ch. Appeal Cases (Vol. 6) at p. 87Q. 
— 0^93) — Da ,3^9 at 373- 

s c j— 105 
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the Act. At any arate, we are entitled to look at the scheme for the purpose of 
seeing the kind of practical treatment of these questions which Parliament has 
authorised.” 

From this observation, it is seen that the lamed Judge did look into the subordinate' 
legislation in finding out the object of the Act. 

In Hales v. Bolton Leathers Ltd A, Somervell, L.J., observed : 

“ The country Court Judge was referred as we were, to various paragraphs in 
the regulations made under the Act of 1946. He took the view that these regula- 
tions could not affect the construction of the Act. The regulation making power 
is conferred by section 89, sub-section (1), proviso (b), and is as follows : 

regulations may make such transitional or consequential provisions as appear 
to the Minister to be necessary or expedient, having regard to the repeal of the 
said enactments in relation to diseases and to injuries not caused by accident, 
including provision for modifying or winding up any scheme made thereunder. 
We agree that these regulations could not contradict the Act. They might, 
we think, properly be referred to as working out in detail the provisions of the Act 
consistently with its terms.” 

In Howgate v. Ganall and another Barry, J. , observed : 

“ I cannot, of course, have recourse to these schemes as guide to the correct 
interpretation of the Act under which they •were made, but I am, I think, entitled to 
consider them for certain limited purposes. In Billings v. Reed 3 , Lord Green, 
M.R., said in reference to a sheme made under the Act : The fact that the object 
of this Act was in substance what I have suggested can be seen from a considera- 
tion of the way in which the scheme has been formed pursuant to the Act itself 
and with the tacit approval of Parliament as provided in the Act. At any rate 
we are entitled to look at the scheme for the purpose of seeing the kind of practical 
treatment of these questions which Parliament has authorized. It is abundantly 
clear from the wording of the various schemes made under the Act that the 
Minister, with the tacit consent ofParliament has throughout considered that 
“ war injuries ” may be sustained outside the United Kingdom 

"The decision in Hales v. Bolton Leathers Ltd. 1 * , to which reference has been made 
earlier was taken in appeal to the House of Lords. The judgment of the House ot 
Lords is reported in (1951) A.C. P. 531. Dealing with the question whether subordi- 
nate legislation could be taken into consideration in interpreting the principal 
Act, Lord Simonds said : 

“ I much doubt whether I am entitled to look to the regulation for guidance 
on the meaning of the word in sub-section (1), but I will say something on this 
point later.” 

Reverting back to that topic again (at page 541 of the report) the learned Judge 
observed : 

“ First, if I may look at the regulations made under section 55, sub-rection 
(4), to assist in the inteipretation of the word, I agree with my noble and learned 
friend Normand, in thinking that they assist or at least arc [consistent with 
this interpretation.” 

Lord Normand one of the other Judges who heard the appeal observed : 

“ The National Insurance (Industrial Injuries) (Prescribed Diseases) Regu- 
lations, 1948, were made under section 55, sub-section (4), and though in my 
opinion they cannot control the construction of the Act, it is yet of some import- 
ance to consider whether they fit into the construction which I think the Ac 
properly bears.” 


1- (195°) K.B. 493 at p. 505. 

2 . (195O 1 K.B, 265 at spl. p. 274. 
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Lord Oaksey in the same case was positive that the regulations could be looked into 
for certain limited purposes. This is what he observed : 

*' I agree with your Lordships in thinking that the regulations themselves 
(National Insurance (Industrial Injuries.) (Prescribed Diseases) Regulations, 
19-18) cannot alter the meaning of the words of the statute, but they may, I think 
be looked at as being am interpretation placed by the appropriate Government 
department on the words of the statute." 

Therein Lord MacDermott also took the assistance of the regulations while consider- 
ing the statute. 

Lastly we come to the decision of the Chancery Division. In London Country 
Council v. Central Land Board K Danckwerts, J., in that case referred to the regulations 
made under the Housing Act, 1936 while construing the provisions of the Act. 

From the above decisions, it is clear that several judges in England have 
referred to the subordinate legislation made under a statute for the purpose of inter- 
preting that statute though for the limited purpose of knowing how the department 
which was entrusted with the task of implementing that statutes, had understood 
that statute. In the case of fiscal statutes, it may not be inappropriate to take into 
•consideration the exemptions granted in interpreting the nature and the scope of 
the impost. In the matter of fiscal legislation the initiative is in tire hands of the exe- 
-cutive. Under Article 112 (1) of our Constitution, the President shall in respect 
of every financial year cause to be laid before both the Houses of Parliament a state- 
ment of the estimated receipts and expenditure for that year. Under sub-ArticIc 
(3) of Article 1 13 no demand for a grant shall be made except on the recommendation 
of the President. In the matter of taxation very large powers are left in the hands of 
the executive. Generally speaking the question of exemption is left to the discre- 
tion of the Government. * It ought to be so because the exercise of that power 
depends on various circumstances some of which cannot be anticipated in advance. 
Rut yet the levy and exemptions are parts of the same scheme of taxation. The two 
together cany into effect the purpose of the legislation. For finding out the true 
scheme of a taxing measure we have to take into consideration not merely the levy 
but also the exemptions granted. This Court in Kcilcsh Nath end another v. State of 
■U.P. cr.d others z , held that the exemption granted in pursuance of a notification issued 
under the U.P. Sales Tax Act must be considered as having bean contained in the 
parent Act itself. This is what this Court stated therein : 

“ This notification having been made in accordance with the power conferred 
by the statute has statutory force and validity and, therefore, the exemption is as 
if it is contained in the parent Act itself.” 

P do not think it is necessary for me to decide in this case the general question whether 
subordinate legislation can be used for interpreting a provision in the parent 
Act. I am not unaware of the danger in accepting that it could be so done. But 
for the present purpose, it is sufficient to hold that for finding out the scope of a 
particular levy, notifications issued by the executive Government providing for exem- 
ption from that levy can be looked into as they disclose the overall scheme. 

Even according to the learned Counsel for the Revenue the notifications referred 
to earlier were issued with a view to avoid double taxation. If that is so, the exem- 
ption granted under those notifications provide a clue as to the scope of the levy 
made under Item 26-AA. 

We have earlier seen that on the very day, the levy came into force the Govern- 
ment had issued two notifications i.e., Notifications Nos. 70 and 77 of 1962. Under 
Notification No. 70 it exempted Iron and Steel Products falling under item 26-AA 
if made from Pig Iron or Steel Ingots on which the appropriate amount of duty has 
-already been paid, from so much duty of the excise leviable thereon as is equivalent 
j ... — - ■ 
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to the duty leviable under item 25 or as the case may be under Item 26. Under 
Notification No. 77, it exempted Iron and Steel Products falling under sub-item 
Nos. 2, 3, 4 and 5 of Item 26-AA, if made from articles which have already paid 
appropriate duty of excise under sub-item (1) of the said item from so much of 
the duty of excise as is equivalent to the duty payable under the said sub-item (1). 
These Notifications clearly indicate that under Item 26-AA,. there was no intention 
to levy double excise duty' on the same material. The intention appears to be that 
if one article is made out of another article both of which are subject to excise duty, 
the excise duty paid on the raw material should be deducted in computing the excise 
duty payable on the finished product. In addition these Notifications clearly 
show that the Pig Iron and Steel Ingot mentioned in clause 3 of entry 26-AA are 
those used in the manufacture of the article on which duty is sought to be 1 cried 
under that entry. 

In this connection we may also refer to Notification No. 89/62. Notification 
No. 77/62 referred merely to Iron and Steel Products falling under sub-items 2, 3, 4 
and 5 of item 26-AA manufactured out of articles falling under sub-item (1) thereof. 
That Notification by itself was not all comprehensive. It did not take in other 
articles made out of Pig Iron or Steel Ingot. It is for that reason Notification No. 
89/62 was issued on 10th May, ig62, under which exemption ■was given -with effect 
from 24th April, 1962, to all Iron and Steel Products falling under Item 26-AA if 
made from another article falling under the said item and having already paid appro- 
priate amount of duty from so much of the duty of excise as is equivalent to the duty 
payable on the said article. Notifications Nos. 70,77 and 89 exempted payment 
of excise duty on an article to the extent duty had bceen paid on the raw material 
used in the manufacture of the article dutiable under entry 26-AA. All these Noti- 
fications proceeded on the basis that the second limb of the levy in column 3 of 
entry 26-AA refers to the duty payable on the Pig Iron or Steel Ingot, as the case 
may be used in the manufacture of an article dutiable under entry 26-AA. 

But the above Notifications do not deal with the countervailing duty levied 
under entry 63 (36) of the First Schedule to the Tariff Act. This was clearly an 
omission. To make good that omission the Government amended Notification 
No. 89/62 by its order dated 29th December, 1962. The amended Notification in 
addition to the exemption already given under Notification No. 89/62 also exemp- 
ted from the payment of duty any article falling within any of the sub-items in items 
26-AA if made from an article on which countervailing duty has been paid under 
item 63 (36) of the First Schedule to the Tariff Act from so much of die duty of excise 
as is equivalent to the countervailing custom duty payable on the said article. This 
Notification clearly shows that the countervailing duty in question was levied on the 
basis that the excise duty contemplated by entry 26-AA will not apply to articles 
made out of imported Pig Iron or Steel Ingot. Further if the legislature intended 
the duty under entry 63 (36) to be an additional duty, the exemption granted would 
nullify the legislative mandate. 

To summarise the effect of the Finance (No. 2) Act of 1962 and the various Noti- 
fications issued for the purpose of implementing the scheme under that Act is that 
excise duty is leviable at the rate mentioned in column 3 of Item 26-AA on pig 
iron or steel ingot used in the production of the article on which duty under entry 
26-AA is sought to be levied but to the extent any excise duty or countervailing 
custom duty had been paid on any of the material used in the manufacture of any 
of that article, the same is exempt. From this scheme it is clear that when 
Item 26-AA speaks of” the excise duty for the time being leviable on Pig Iron or 
Steel Ingots as the case may be ” it refers to the excise duty payable on the Pig Iron 
or Steel Ingots used in the production of the article dutiable under that item. 

From the above discussion, it follows that the wires which arc the subject-matter 
of the levy impugned in this case arc not liable to pay the duty in dispute in this cate. 

At one stage it was contended on behalf of the asscssce that the levy under sub- 
item ( 1 ) of Item 26 -AA comes into effect only when an article is made directly 
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from out of Pig Iron or Steel Ingot as the case may be and not otherwise. It is not 
necessary to examine the correctness of this contention because at no stage the assessee 
had challenged his liability to pay cd valorem duty under Item 26-AA. He paid the 
same without objection nor had he claimed refund of the same. 

I shall now take up the question of limitation. The written demand made on 
21st Mar ch, 1963 purports to have been made under rule 9 (2) of the rules. Therein 
the assessing authority demanded steel ingot duty which according to it the assessee 
had failed to pay. Quite clearly rule 9 (q) is inapplicable to the facts of the case. 
Admittedly the assessee had cleared the goods from the warehouse after paying the 
duty demanded and after obtaining the permission of the concerned authority. 
Hence there is no question of any evasion. Despite the fact that the assessee 
challenged the validity of the demand made on him, both the Assistant Collector 
as well as the Collector ignored that contention ; but when the matter was taken up 
to the Government it treated the demand in question as a demand under rule 10. 
The Government confined the demand to clearance effected after 21st December, 
1962. The demand so modified is in conformity with rule 10. But the contention 
of the assessee is that the demand having been made under rule 9 (2) and there being 
no indication in that demand that it was made under rule 10, the Revenue cannot 
now change its position and justify the demand under rule 10 ; at any rate by the 
- time the Government amended the demand, the duty claimed became barred even 
under rule 10. We are unable to accept this contention as correct. There is no 
dispute that the officer who made the demand was competent to make demands 
both under rule 9 (a) as well as under rule 10. If the exercise of a power can be 
traced to a legimate source, the fact that the same was purported to have been exer- 
cised under a different power does not vitiate the exercise of the power in question. 
This is a well settled proposition of law. In this connection reference may usefully 
be made to the decisions of this Court in B. Balakotaish v. The Union of India and others 1 
and Afzd Ullah v. State of U.P.". Further a common form is prescribed for issuing 
notices both under rule 9 (2) and rule 10. The incorrect statements in the written 
demand could not have prejudiced the assessee. From his reply to the demand, it 
is clear that he knew as to the nature of the demand. Therefore I find no subs- 
tance in the plea of limitation advanced on behalf of the assessee. 

For the reasons mentioned above, this appeal is allowed and the Revenue is 
directed to refund the excess duty paid under protest. 

V.M.K. 'Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present:— J. C. Shah, V. Ramaswamt, G. K. Mitter, K. S. Hegde and 
A. N, Grover,- JJ. 

Premier Automobiles Ltd. ... Petitioner* 


r. 

S. N. Srivastava, Income-tax Officer, Companies Circle I (3), ... Respondents. 

Bombay, and another 

Income-tax Act ( XLUI of 1961), sections 161 (1), 207, 208, 209, 210 end 212 (3) — 
Advance tax — Agent of non-resident — Wliether liable to pay advance tax — 
Provisions imposing liability to pay advance tax upon an agent of a non-resident — 
Whether infringe equality danse of the Constitution. 

■Constitution of India (1950), Artide 14. 

On 25th February, 1965, the Income-tax Officer directed that for the purpose of 
the Income-tax Act, 1961 the petitioner be treated as an agent of a non-resident 
company. On the same day the Income-tax Officer issned a notice of demand 


093 S) S.C.R. 1052 : (1058) S.C.J. 451 : (S.C.) 162. 
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under section 156 read with section 210 of the Act calling upon the petitioner 
to pay on or before March, 1965, advance tax of Rs. 11,51,235-91 as agent of the 
foreign principal during the financial year 1964-65. The petitioner then moved a 
petition in the Supreme Court for an order gnashing and setting aside the order 
under section 163 and notice of demand under section 1 56 for the assessment year 
1965-66 and for an injunction or prohibition restraining the Income-tax Officer 
from enforcing or implementing the order under section 163 and the notice under 
section 156 read with section 210 of the Income-tax Act, 1961. 

Held, that sections 207 and 208 which impose liability to pay advance tax in a 
financial year, section 210 which authorise the Income-tax Officer to mate a 
demand for payment of advance tax from a person who is previously assessed, 
and section 212 (3) which imposes the duty to make an estimate of the total income 
likely to be received or to accrue or arise and to pay advance-tax if the total esti- 
mated income exceeds the maximum amount not chargeable to tax in his case by 
Rs. 2,500, apply to every person whether he is assessed in respect of his own income 
or as a representative assessee, and there is nothing to imply an unexpressed limi- 
tation on the express words of the statute in favour of an agent of a non-resident 
principal. 

The provisions imposing liability to pay advance tax upon an agent of a non- 
resident do not infringe the equality clause of the Constitution. 

Petition under Article 32 of the Constitution of Incia for enforcement of the 
Fundamental Rights. 

M. C. Chagla, Senior Advocate (F. N. Kaka and O. P. Malhotra, Advocates, 
and J. B. Dadachanji, Advocate of M/s. JJB. Dadachanji c? Co., with him), for Peti- 
tioner. 

B. Sen, Senior Advocate (T. A. Ramachandrcm and R. N. Sachthey, Advo- 
cates, with him), for Respondents. 

The Judgment of the Court was delivered by 

Shah, J. — On 25th February, 1965, the Income-tax Officer, Companies Circle I 
(3), Bombay,directedthatforthepurposeof the Income-tax Act, 1 961, the Premier 
Automobiles Ltd. — hereinafter called “ the company ’*■ — be treated as an agent of 
M/s. Dodge Brothers of' United Kingdom — a non-resident company. On the same 
day the Income-tax Officer issued a notice of demand under section 156 read with 
section 210 of the Act calling upon the company to pay on or before March, 1965 , 
advance tax of Rs. 11,51,235-91 as agent of the foreign principal during the financial 
year 1964-65. The company then moved a petition in this Court for an order quash- 
ing and setting aside the order under section 16 3 and notice of demand under section 
156 for the assessment year 1965-66 and for an injunction or prohibition restraining 
the Income-tax Officer from enforcing or implementing the order under section 163 
and the notice under section 156 read with section 210 of the Income-tax Act, 1961. 
The petition was resisted by the Income-tax Officei. 

In support of the petition. Counsel for the company raised two contentions : 

(1) that under sections 209 and 210 of the lndian Income-tax Act, 1961, no 
order for payment of advance tax can be made against an agent of a non-resident ; 
and 

(2) that a provision which authorises collection of advance tax from an agent 
of a non-resident infringes the equality clause of the Constitution and is on that 
account void. 

Sections 207 and 20S of the Income-tax Act, 1961, in so far as they' arc 
material, provide : 

207—“ (1) Tax shall be payable in advance in accordance with the provisions of sections 2CS 
to 219 in the case of income other than income chargeable under the heed • Capital gains.’ 

203 — -Advance tax shall be payable in the financial year .' — 
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-by two thousand five hundred rupees , or ^ c ,, 

.issass '^ssssississs^ 

jjaasa ^a s-Sa 

in the financial year by order m writing, Q provisions of sections 207, 20S and 209 . 

m»nt advance tax determined m accordance witutne provision _ 

. ' . on7 oos 209 and 210 prescribe machinery for imposition of liability 

Sections 207, 208, 2U9 ana ^iu pi respect of income which is 

for and determination of the i quanWm of 'atom J“ lar P assessmen t. 
chargeable to income-tax m the hands ot a person & 

a f iq £1 5 ? ■npr^rvn is lisfolG to be assessed to tax in respect 

Under the Income-tax Act, 196 p ^° ( ^ rtain c]asses 0 f income received by or 
of his own income, and also in. resp g <» be assessed to tax as a representa- 

;SSfSK by section 161 ( 1 ) which provides : 

.-amrrfc the income in respect of which he is a. representati\e 
“Every representative assessee, as ^^i it ies and liabilities as if the mceme were, 

assesses, shall be subject to the ’fjfim beneficially, and shall beliable to aisesment 

income received by or accruing or in f _ suc h assessment shall be deemed to be made 

in his own name in respect of that ")£?? *,y * 

upon him in his representative capacity only, 

„„„ . „ cnh-sectioti (11 of section 160 includes amongst 
A representative assessee by of incorae of a non-resident specified 

9 thers the agent of anon-res d fe treated as an agent, under section 163- 

m section 9 (1) 0). and als ® ? assessee is deemed to be an assessee for the purpose 

By sub-section (2) a repre entative assesses ^ ^ as $uch pays any SIim 

of the Act. By section 162 the P sQ n - d from thc per son on whose behalf it is 
under the Act, may recoct the J oses of th e Act an “ agent ” in relation to- 

paid. Section 163 (1) defines xoi in f assessing a representative assessee 

a non-resident. Resort to the Officer to make a » direct 

is however not obligatory . a ? ebalf or for w hose benefit income therein referred 

asressnmntoftlie person on <t ft b h ^ person the tax payable in respect of such 

income.” 

* „ of n non-resident is. by virtue of section 160 ( 1 ) 

On regular assessment an g fQ taX and the tax so assessed may be- 

read with f ag ent if assessed to tax, has the right to recover tax paid 

recovered from him. ihe ag n , ts . sec ti 0 n 162. Since a non-resident is 

by him from the person who ar p„f y s total income liable to be assessed to tax, 
in respect of income ^ich foms pan of the income accruing to . 

he may forms part of his total income chargeable to tax by virtue 

°f Redons 4 5 and 207 So far fhere is no dispute. Counsel for the company how- 
, °f sections 4 , a a non-resident may be assessed m regular assessment in 

SS Sc SKccming or arismg.to his principal. but he cannot be called 
to pay advance tax even though he is by virtue of section 160 (2) deemed an. 
assessee for the purposes of the Act. Diverse reasons were suggested m support 
?f that argument It was said that since under section 209 (1) the amount of advance 
tax navablc by an assessee in the financial year is to be computed on his total income 
of the latest previous year in respect of which he has been assessed by way of regular 
°„ c -,ment an agent cannot be directed to pay advance tax the incidence of liability 
whereof depends^ upon the determination of total income of the principal. We fail 
Jo sec anv substance in this argument. Section 297 imposes Lability for payment 
of advance tax, and section 20S prescribes thc conditions of liability to pay advance 
tax D ’termination of total income of the previous year of thc assessee is not made 
a rendition of the liability to pay advance tax. Advance tax payable by an assessee 
?, combed h tU mi JroTidcd by section 209 svhen the assessed has beep 
previously assessed to tax. The Income-tax Officer is also enjoined by section 210- 
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to issue a notice to a person who has been previously assessed “ by way of regular 
assessment ” to pay advance tax for the financial year. If the assessee has not 
been previously assessed by way of regular assessment, he is required by section 212 
(3) to make an estimate of his total income — excluding capital gains — -if it is likely 
to exceed the maximum amount not chargeable to tax by two thousand five hundred 
rupees. These provisions apply to all assessees. If an assessee is chargeable to tax 
in respect of his own income or income of others which is chargeable to tax as his 
own income, those provisions indisputably apply. It is expressly enacted by section 
161 that as regards income in respect of which a person is a representative assessee, 
he shall be subject to the same duties, responsibilities and liabilities as if the income 
were income received by or accruing to or in favour of him beneficially. It is clearly 
implicit therein that a representative assessee is not exempt from liability to pay 
advance tax. Of the liability to pay advance tax it is not predicated that the previous 
year should have come to an end before liability can arise. The previous year of 
an assessee may, in some cases end after the commencement but before the end of 
a financial year in which advance tax is payable : it may in other cases commence 
and end with the financial year. ' But the liability to pay advance tax is not in any 
manner affected because the previous year ends before or with the financial year. 
Where an assessee’s previous year is the financial year, his total income may not be 
■determined for the previous year before the commencement of the financial year, 
but on that account no exemption from payment of advance-tax is granted by the 
Act. On the commencement of a financial year, a person who is previously assessed 
to tax is liable to pay advance tax on demand by the Income-tax Officer under section 
210. The quantum of tax will be determined by section 209 and will be adjusted in 
the manner provided by section 210 (3). That applies to every assessee whether 
the tax is liable to be paid by him on his own total income, or on the income assessed 
in his hands as a representative assessee. If he has not been previously assessed in 
the character in which he is liable to pay tax, an obligation is imposed by section 212 
<(3) upon him to make an estimate of his income and to pay advance tax. That 
provision applies to his own income and also to the income in respect of which he is a 
representative assessee. There is nothing in the Act under which the liability to pay 
.advance tax of 'a representative assessee depends upon determination of the total 
■income for the previous year. 


An argument of hardship was also raised. It was said that an agent of a non- 
resident may not normally have in his possession any materials on which he may 
■estimate the income in respect of which he may be chargeable to advance-tax, if he 
had not been previously assessed to tax as an agent of a non-resident. That again, 
in our judgment, is not a ground which exempts an agent from liability to pay advance 
•tax on behalf of his principal. Liability to submit an estimate necessarily implies 
the duty to secure the requisite information from the non-resident for submitting the 
estimate. The tax, it must be remembered, is assessed on the agent for and on behalf 
■of the principal, and the Act has made an express provision enabling the agent to 
recover from the principal the tax so paid by him. Once the Income-tax Officer 
treats a person as an agent of non-resident, liability to pay tax on regular assessment 
■arises ; and his liability as a representative assessee tc pay advance tax is not excluded 
~by any provision of the Act. 


In our judgment, sections 207 and 208 which impose Iiabdity to pay advance tax 
■in a financial year, section 210 which authorise the Income-tax Officer to make a 
•demand for payment of advance tax from a person who is previously assessed, and 
secvion 212 (31 which imposes the duty to make an estimate of the total income likely 
to be received or to accrue or arise and to pay advance-tax if the total estimated 
income exceeds the maximum amount not chargeable to tax in bis case by Rs. 2,500 
apply to every person whether he is assessed in respect of his own income or as a 
representative assessee, and we are unable to imply an unexpressed limitation on the 
•express words of the statute in favour of an agent of a non-resident principal. 
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Administration of Evacuee Proper! Ordinance, (XXVTT of 1949), section 38(1) and the 
Administration of Evacuee Property Act (XXXI of 1950), sections 2 [dj (i) and 40 
(i) — Scope — “Evacuee”, meaning of — Transferor becoming an evacuee after 
the transfer — Custodiandecliningtoconfirm the transfer — Transfer, if has become 
ineffective 

All India Services Act (LXI of 1951), section 3 and rule 4 of the Indian Forest Service 
(Recruitment) Rules, 1966 framed thereunder and Indian Forest Service (Initial 
Recruitment) Regulations (V of 1966) — Constitution of India (1950), Articles 14 
and 16 — Nature of the power, conferred on the selection board — Whether 
quai-judicial or administrative — Difference between quasi-judicial and adminis- 
trative power — One of the members of the selection board himself a candidate 
for selection — Effect of his presence in the Board in selecting others — Natural 
Justice — Aim of — Applicability of to administrative proceedings 

Andhra Pradesh (Andhra Area) Estates Communal Forest and Private Lands (Prohi- 
bition of Alienation) Act (1947) and Madras Estates (Abolition and Conversion 
into Ryotwari) Act (XXVI of 1948} — Effect — Later enactment, if repeals the earlier 
one — Section 2 (b) and section 4(1) and (3) — Forestland — Meaningof 

Andhra Pradesh Charitable and Hindu Religious Institutions and Endowments Act 
(XVIT of 1966), sections 46 and 47 — Whether violative of Articles 14, 19 (1) (/), 
25 and 26 of the Constitution of India 

Andhra Pradesh Co-operative Societies Act (VII of 1964). sections 16(5), 61 and 
62 — Industrial Disputes Act (XIV of 1947), section 10(1) (d)— Dispute between 
Co-operative Central Bank and their workmen relating to number of service 
conditions viz.. Salary and allowances etc — Jurisdiction of Registrar to decide 
under section 61 — Reference to IhdustrialTribunal by the Government — Validity 
of 

Andhra Pradesh Co-opcrati ve Societies Act (VII ofl 964), and Industrial Disputes 
Act (XTV of 1947)— Service conditions subject matter of bye-laws— -Bye-laws, 
whether law or have the force of law — Scope of byc-laws—Competency of Indus- 
trial Tribunal to alter or vary, bye-law i n granting relief 

Andhra Pradesh Forest Act (V of 1SS2) as amended by Act (XI of 1963), sections 43 
and 47 — Scopey-Forcst offence — Confiscation of the vehicle made obligatory 
upon the Magistrate but no such restriction upon the power of the appellate 
Court— Power of the appellate Court to set aside the order of confiscation if in 
any way restricted — Code of Criminal Procedure (V of 1S9S), section 520 

Andhra Pradesh Motor Vehicles (Taxation of Passengers and Goods) Amendment 
and Validation Act (NXX1V of 1961) — Scope — Constitutional validity — If in- 
fringes Articles 14 and 19 (J .s» of the Constitution — Act intended to amongst 
revenues of the State — Prexious sanction of President obtained under proviso to 
Article 304 [b, — Effect — Question of reasonableness of restrictions imposed and 
of restrictions being in public interest — Powers of Court to go into — Exemption 
of Telengana area under Notification, dated 1st November, 1961 — Vehicles on 
intcr-State routes not subject to tax — If discrimination under Article 14 — Con- 
stitution of India (1950;. Articles 14, 19 (1) (g) , 301 and 304 (6; Proviso — Score 
of 

Arbitration — Award intelligble to the parties — Award professing to be made of and 
concerning all the matters referred for arbitration — Presumption — Award of three 
lumpsums in respect of 29 items of claims and counter-claim, if lawful 

Arbitration Act (X of 1940). sections 2 (c), 20, 3 1 (4) and 34 — Agreement containing 
arbitration clause — Suit by one of the parties, ignoring arbitration clause, outer 
party filing application under section 34 for stay of suit — Pending that suit — 
Application bv other party under section 20 in a different Court— Maintain- 
ability of — Whether application under section 34 is an application in a reference 
within the meaning of section 31 (4) 

Arbitration Act (X of 1940), section 14 (1) ar.d Limitation Act (IXof 190S'i, Article 
ITS— Making and signing of the award— Notice — Whether Ictterneccssarv— 
Starring point for limitation .. 
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Arbitration Act (X of 1940), sections 14and 30andRegistration Act, section 17(f)(6)— 
Award as pri vate reference by parties affecting partition of immovable property ex- 
ceeding the value of Rs. 100 — Registration whether required 

Assam Sales Tax Act (XVII of 1947) — Extension to Shillong Administered Areas — 
Validity of 


Assam Sales Tax Act (XVII of 1947), section 30 — ‘‘Otherwise directed ’’meaning of — 
Appellate authority has no power to permit assessce to furnish securitvin lieu of 
cash amount of Jax . . . . 


Banking Companies (Acquisition and Transfer of Undertakings) Act (XXII of 1969) 
—If invalid as infringing Article 19(1 )(f), 1 9(l)(g), 14, 31 (2) or 301 of the Consti- 
tution of India 

Banking Companies (Acquisition and Transfer of Undertakings) Act (XXII of 1969) 
— Legislative competence of Parliament to enact the Act 

Banking Companies (Acquisition and Transfer of Undertakings) Ordinance (XIII of 
1969)— Validity .. .. .. 

Bengal Wakf Act (XIII of 1934), section 70 (1) and (4) — Scope of — Notice to Com- 
missioner, if necessary even where the Commissioner is a party to the suit — Appli- 
cation for declaring a decree void — Limitation for— Computation — Notice — 
What amounts to . . . . . . . . 

Bequest — Fund to be utilised in equal moieties for two purposes — Failure of one pur- 
pose if will result in a moiety of the amount devised falling into the residue 


Bihar and Orissa Excise Act, 1915 (Bihar and Orissa Act II of 1915), sections 2S (a) (i) 
and 28 (o)(ii)and Rule 147 — Interpretation — Rule mainly dealing with theforeign 
liquor imported under bond — Licensee to pay the difference of duty in case of revi- 
sion of the rate of duty — Provision, if applies to all imported foreign liquor 
Bihar Land Reforms Act (XXX of 1950), sections 2, 3, 4, 6 and 14 — Scope — Estate 
subject to mortgage vesting in the State — No suit to lie in any civil Court for 
the recovery of any money due from the proprietor (of the Estate) or tenure 
holder — Mortgage decree, i f has become unexecutable 
Bombay Land Revenue Code (V of 1879), sections 65 and 21 1 — Interpretation— Order 
of the Collector — Revisional powers — Exercise of — No stipulation of time — 
Commissioner to exercise his powers within reasonable time 


Bombay Municipal Corporation Act (III of 1888), sections 146, 147, 154, I55and 156 — 
Interpretation — Property tax — Levy of— Lease of the land—Lessee building upon 
the land — Composite assessment of tax upon the land and building taken toge- 
ther — Primary liability on the lessor of the land if warranted under section 
146 (2) (a) 

Bombay Municipal Corporation Act (IE of 188S) as amended by Act (XIV of 1961). 
sections 365, 366, 367, 368 and 372 — Scope— Carcass deleterious to public health 

Removal of carcass through the Municipal agency at the expense ofits owner, 

if infringes the guarantee of freedom under Article 19(1) (/) of the Constitution 
Restriction on the owner’s rights to disrese of property (i e carcass) commen- 
surate with the need of protection of the interest of the public against the exercise 


of the right .. -- 

Bombay Principal Boroughs Act (XVIII of 1925;, section t j-Gujarat Municipalities 
Act 1XXXIV of 1954), section 99 and Gujarat Imposition of Taxes by Mumci- 
oalities (Validation! Act (II of 1964), section 3— Validation of assessments made 
by Municipalities on the capital value of lands and buildings — Scope and effect 
Power of Municipality to levy a tax on lands and buildings . . 

Bombav Public Trusts Act (XXIX of 1950), section 2 (IS)— Scope— ‘‘Trustee’’— 
Definition of — The manager of the Sansthan(idol),iffa!Is within the definition of 


trustee 


Bombay Rents, Hotel and Lodging House Rates Control Act (LVII of 194;,.. section 
49 and rule 5— Presidency Small Cause Courts Act (XV of 1882,1, section 53 — 
Ahmcdabad City CourtsAct, 1961— Whether wle Si/llrai ires ihc SlatcGovera- 
mcnt — Jurisdiction of Court of Small Causes, Ahmedabad to issue distress 
warrants pending application for determination of standard rent under section 1 1 

Whether municipal taxes and electricity charges constitute rent recoverable by 

issue of distress warrant 


Bombav Sales Tax Act (Bombay Act III of 1953), section 12-A (4j, Limitation Act 
(XXXVI of I963J 

Bombav Tenancy and Agricultural Lands (Vidarbha Region) Act. (XCIX of J9JS, , 
sections 2(12) and 2 (22)— Scope — “ To cultivate personally," meaning of— Idol, 
if is capable of cultivating the land personally 

Calcutta High Court Rules— Two suits, one of which is a partition suit, referred to the 
sole arbitration after Presiding Judge, extra carsum curlat— Presiding Judge 
passing a preliminary decree— Whether such on order is an order of an arbitrator 
or decree by a Court — Registrar on the original side whether can be restrained from 
keeping the J udgment on the record of the suit . . 
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Calicut City Municipal Act (XXX of 1961), Proviso to section 126 (1) — Interpretation 
— Levy of tax on timber on entry — No tax on timber brought into the city in the 
course of transit to any place outside the city and directly removed out of the city 
by rail, road or water — Proviso, if exempts from taxation timber brought into the 
city in the course of transit even when not directly removed out of the city by rail, 
road or water 

Cantonment Act (Hof 1924), sections 185 (1) and 187(1) — Relative scope and appli- 
cability 

Central Excises and Salt Act (I of 1944) ; Items 25, 26 and 26-A and column 3 of 
entry (i) of item 26-AA — Interpretation — Manufacture of wires out of imported 
steel rods — Imposition of excise duty — Levy to consi st of ad valorem duty plus the 
excise duty for the time being leviable on pig iron and steel ingots as the case may 
— “ Forthetime beinglcviable'\ifindicatesa rate — Column 3 ofentry(i)ifcon- 
cemed with the actual ingots out of which wires are made— Clauses not concerned 
with whether the steel ingot has paid the excise duty countervailing duty or not. . 

Central Excises and Salt Act (I of 1944), sections 2 and 3 and Central Excise Rules 
(1944), rules 8 and 9 — Notifications dated 31st July, 1959 and 30th April, 1960 — 
Exemption from excise duty' — Grant of 

Central Excise Rules (1944), rule 40 — Mixture of duty paid tobacco with non-duty paid 
tobacco — Impossibility of separation of the same — Power of Collector to confis- 
cate the entire mixture — Procedure to be adopted 

Civil Procedure Code (V of 190S), section 1 1 — Res judicata — Consent decree does not 
operate as res judicata 

Civil Procedure Code (V of 1908), section 11 — Res judicata — Plea, when can be said 
to be barred — Order 9, rule 9, Civil Procedure Code 

Civil Procedure Code (V of 1908), section SO — Object of — Notice issued by Karta of 
undivided joint family — Disruption, of the family subsequent to notice — Suit by 
all divided members —Cause of action mentioned and relief claimed in the notice 
same has in the plaint — Notice given by karta sufficient to sustain suit brought 
by divided coparceners 

Civil Procedure Code (V of 1908), section 115 — Scope of— ‘Case’ — Meaning of — 
Court ordering that a question may properly be put to a witness examined — 
Whether amounts to case decided 

Civil Procedure Code (V of 1908), section 153 and Order 6, rule 17— Amendment of 
pleading — Granting of— Suit instituted by plaintiffin the name in which the busi- 
ness was carried on — Amendment of plaint to describe plaintiff as the proprietor — 
Whether can be granted — Limitation 

Civil Procedure Code (V of 1908). Order 2, rule 2— Bar under — When attracted 

Civil Procedure Code (V of 190S), Order 20, rules 1 to 8 and Order 49, rule 3 — Scope 
— Chartered High Court not obliged to record a Judgment strictly according to 
Order 20, rules 4 and 5— Order 49, rule 3 how far applies to the trial of suits by 
Chartered High Courts— Judicial determination to be supported by reasons duly 
recorded 

Civil Procedure Code (Vof 1908), Order 20, rule 14 — -Decree in Pre-emption Suit — Im- 
poses obligations on bothsides — -Appellate Court, vvhilcconfirming decree for Pre- 
emption directing plaintiff to deposit certain sum on or before a specified date — 
Defendants obtaining stay of execution of decree in second appeal — Plaintiff de- 
positing the amount aftertheexpiryofthetime fixed by appellate Court— Dismissal 
of second appeal — Effect of stay orders — Whether enlarges time for payment — 
Dccreein second appeal, whether gives fresh starting point to plaintiff 

Civil Procedure Code (V of 1908), Order 21, rule 2. . 

Civil Procedure Cede (V of ISOS). Order 34 — Mortgage decree — Mortgagor deposit- 
ing more into Court without specifying of that it is towards principal— Mon ga gee 
not informed about nature of deposit — Normal rule is that the amount should first 
be applied towards interest and costs— Mortgagor to plead and prove agreement 

to the contrary' 

Civil Procedure Code (V of I90S). Order 41, ru!c4 — Object of — One of the parties 
to a suit filing an appeal— If can be given relief on grounds common to him and 
toothcrpartiesvvhoarenotparticsintheappcal .. 

Civil Procedure Code (V of 190S). Order 41, rule 33 — Scope— Pujari — Removal from 
the temple and its properties— Dicty not a public trust— Court, if could frame a 
scheme for management of the temple and its properties .. 

Companies Act (VII of 1913). sections S6-D, 87-D and 2S2 

Companies Act ( I of 1956} . sccticn 7S 

Companies Act (I of 1956), sections 391 and 392 — Creditor’s petition for winding up 
pending — Management entering into an agreement with J (a stranger)— -Scheme 
for payment of secured and unsecured cred iters framed on that basis and submitted 
to the High Court — Sanctioned undcrscction 391 — Petitions for vvindin" up bv 

thecomrany and some creditors — Ground, scheme found unworkab’e Powers 

Of Court .. , .. .. .. ‘ 
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Companies Act (I of 1956), section 617 

cmpanies Commercial Corporation — Incorporated under the Companies Act — 
fcntirc capita] contributed by the Centra] Government — President of India and 
certain Officers of Central Government the shareholders— Extensive powers of 
control conferred on the Central Government by the Memorandum and Articles 
of Association — Undertaking, if carried on under the authorin’ of the Central 
Government 

Company— Shares — Purchase of — Purchaser’sright to arrear dividend 

Company-Super-tax— - -Rebate under Finance Acts of years 1956 and 1957— Reduction 
of rebate on distribution of dividend over six per cent- of paid up capital — Com- 
putation of paid-up capital — Share premiums received to be included — Separate 
share premium account need not be maintained — But must be identifiable 

“such 

Construction of Statutes— Rules as to 
Constitution of India (1950), Anicle 14. 

Constitution of India (1950), Article 14 — Scope — Admission to medical college — Re- 
servation of seats to sons and daughters of Union territories other thanDefhi.Cen- 
tra! Government servants posted in TndianMissions abroad and cultural, Colombo 
Plan and Thailand scholars — Classification, if satisficsthe test of reasonableness. . 

Constitution of India(1950;, Article 14 — Scope— Legislation — ReasonableCJassificalion 
— -Test — Classification to be founded on intelligible differentia and differentia 
to have a rational relation to the object sought to be achieved 

Constitution of India (1950), Article 16 — Scope .. 

Constitution of India (1950), Article 19 (1) — Interpretation — Enmistment of posver 
to an administrative agency' to grant or withhold a permit orlicencein its incon- 
trolled discretion— Prohibition of fundamental right Article 19 (1) — Law, if ex 
facie violates Article 19 (1) — Burden of proof .. 

Constitution of India (1950), Articles 19 (1) (/), 19 (I) (g), 19 (6) (ii) and 31 (2)— Scope 
— Inter-relation between Article 19 (1) (/) and Article 31 (2) — Whether mutually 
exclusive —Validity of law which authorises compulsory- acquisition — If liable 
to be tested under Article 19 (5>— Scope of Article 19 (6) (ii) as amended in 1951 . . 

Constitution of India (1950), Articles 19(1) (/}, 19 (5), 31 and 31 (5i fi) (ii,-— Scope — 
Law imposing reasonable restriction upon the rights of a citizen to dispose of 
property not free from the challenge of violation under Article 31 — Extinction of 
the right of the owherof the moveable property (carcass) to destroy it for abating 
nuisance and preventing danger to public health covered by exemption contained 
in Anicle 31 (5) (6) {«) 

Constitution of India (1950), Article 19 (1) (g)— Interpretation— Fundamental right 
to carrv on business— Prohibition of— ProhibtUon not in iheinferest of the general 
public," but merely to respect the suseplibilities and sentiments of a section of the 
people, if justified 

Constitution offndia (1950), Article 30— Right of minoruics to establish and 
administer educational institutions of their choice— Scope — If available only 
to citizens oflndia 

Constitution of India (1950), Article 32— Scope— The Sales Tax Officer forfeiting 
the amount (from the petitioner) realised from their customers outside Bombay 
on account of sales tax — Petitioner questioning the vires of the provision as viola- 
tive of Article 19 (1) (/) under Article 226 of the Constitution — Payment under 
coetcicn after failingin the High Court — Supreme Court striking down the pro- 
vision as violative of Article 19(1)! f ] — Petitioner filing the petition under Article 
32 within six months from the date of judgment — Laches cn the ran of the peti- 
tioner if deprives him of the relief under Article 32 

Constitution oflndia, (1950), Article 123 — Scope— Satisfaction of President under— 

If justiciable .. 

Constitution oflndia (1950) Article 133 (1) — Interpretation — “Judgment” meaning 
of— Final adjudication of the rights and obligations of theparties— Interlocutory- 
Judgment refusing to grant an interim injunction, if amounts to “judgment” 

Constitution of India(1950>, Article 136 — Appeal by Special Lease— Concurrent find 
ins of Court below — Onus on appellant to show- that the finding is erroneous . . 

Constitution oi India (1950;. Article 136 — Appeal by Special Leave— Pica raising 
mixed questions of law and facts noi raised below-, cannot be permitted for first 
time 

Constitution of India (1950), Article ‘136 — Appeals by Special Leave against the 
interim injunctions granted by the trial Judge — Ordinarily Court not interfering 
withi nterim orders— Irrevocable letter of credit, a mechanism of great importance 
in international trade — Autonomy of an irrevocable letter of credit entitled to 
protection — Courts not to interfere with that mechanism 

Constitution of India (1950), Anicle 136 and Industrial Disputes Act (XIV of!947; — 
Appeal by Special Leave — Industrial Tribunal relying upon newspaper reports 
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— Conclusion based upon several other circumstances also — Interference with 
the finding of the Tribunal not justified 

Constitution of India (1950), Article 173 — Scope — Requirement as to subscription 
to an oath or affirmation in the prescribed form — Substantia! compliance with — 
Sufficiency 

Constitution of India (1950), Article 226 — State action impairing rights both of share- 
holder and company — Locus standi of shareholder to file writ petition challenging 
the State action 

Constitution of India (1950), Article 226 — Scope — Relief under — Discretionary — 
Petitioner to exhaust the remedies provided by law with utmost expedition — 
Delay — Unsatisfactory explanation — Effect 

Constitution of India (1950), Article 226 — Writ of mandamus — When can lie — Com- 
pany non-statutory body incorporated under Companies Act- -Whether writ of 
mandamus lies against the company — Agreement between company and its work- 
men — Court holding writ of mandamus against company not maintainable but 
declaring agreement to be illegal and void — Validity of — No relief by way of de- 
claration as to invalidity of agreement can be granted 

Constitution of India (1950; Article 226 — Writ Jurisdiction— Search and seizure under 
Income-tax Act — Scope of power of High Court 

Constitution of India (1950), Article 246, Schedule VII, List I, Entry 3, List II, Entry 
18 and List HI, Entries 6, 7 and 13 and West Bengal Premises Tenancy Act (XII 
of 1956) — Cantonment area — Extension of State Act to cantonment area by State 
Government — Whether ultra vires — Power of Parliament to legislate in respect 
of house accommodation in cantonment area — Whether limited to militao’ pur- 
poses alone — Extension of power of Parliament to regulate the relationship bet- 
ween landlord and tenant — Scope of 

Constitution of India (1950). Article 2S6(1) (a). Explanation — Madras General Sales 
Tax Act (IX of 1939), section 22 (a) (i) Explanation — Scope — When attracted . . 

Constitution of India (1950), Article 311 (2) — Scope — Tenure post in the Government 
of India — Appointment tc — Reversion to the Assam State before the expiry' of 
the tenure to post carrying smaller salary, if amounts to reduction in rank and 
i evolves a stigma 

Constitution of India (1950), Article 31 1 (2) — Tentative determination as to the parti- 
cular punishment beforeissuanceof thesecond, showcauscnoticeand beforehear- 
ing explanation — Validity of 

Constitution of India (1950), Article 372 and Entry 33 of List III — Scope— Pre-Consti- 
tion Act Bihar Sugar Factories Control Act. 1937, if stands altered by sub-rule 
(3) of rule 3 of Sugarcane (Control) Order, 1955 

Constitution of India (1950), Schedule 7, List I, Entries 43, 44 and 45, List II, Entry 26 
and Lis' III, Entry 42 — Scope of Entries 43, 44 and of the word “ Banking ” in 
Entry 45 of List I — Meaning of the word “ Property ” in Entry 42 of List III . . 

J & K. Constitution, section 51 (a) and J & K. Representation of the People Act (IV 
of 1957), section (2) 47 (a) — Scops requirement of making and subscribing an 
oath — Filing of signed oath forms, if amounts to subscribing the oath or affir- 
mation before thejletuming officer 

Contempt of Court — Authority (arbitrator) holdinginquiryin good faith even after the 
receipt of the notice of institution of the civil suit — Parallel inquiry — Authority 
(arbitrator) if guilty of Contempt of Court — Arbitration Act (Xof 1940), sections 
34 and 35 

Contract Act (IX of IS72) , section 2 (</,. — Stranger to contract — When can sue 

CriminalLaw — TssueestoppcI — Rule of — Application — Prevention of rclitigation of 
the issue determined in a criminal trial between the State and the accused — A 
conclusion inconsistent with the conclusion at the earlier trial prohibited — Rejec- 
tion ofevidcr.ee to sustain an order for binding over the respondents to keep 
peace, if precludes asubsequent trial — Criminal Procedure Code (VoflS9S), 
section 403 

Criminal Procedure Cede (V of IS9S;, sections 173. 207-A and 290. . 

Crtminal Procedure Code (V of 1S9S), section 4S8 — “ Child " — Meaning of — A major 
child unable to maintain itself if comes within the purview of the section 

Criminal Procedure Code (V of IS9Si. section 503 — Issue of commission to examine 
witness — No indication that witness is willing to be examined on commission — 
Address not given — Application not bona fide — Party and not entitled to issue of 
commission 

Criminal Procedure Code (V of 1S9S), section 540 — Recall witness — Inherent power. . 

Customs Act (LU of 19521. sections 104. 105. 107 and 10S — Indian Evidence Act (I of 
1S72 , section 25 and Criminal Procedure Code <V of !S95>, Chapter XIV — 
Interpretation — "Police Officer”, to be construed in a broad Way — All Officers 
basing the powers of the rolice officer with respect to investigation of offences, 
whether they are called so or not — Customs officer invested with most of the' 
powers exercised by the officer-in-charge of a ploicc station when investigating a 
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cognizable offence but not empowered to file a charge-sheet under section 173, 
Criminal Procedure Code— Customs Officer, if a “ police officer” 

C. P and Berar Sales Tax Act(XXlof 1947), sections 2 {c} and 4 (6) and M.P. General 
bales Tax Act (II of 1959), section 2 (tf; and (7) — Interpretation — Electric energy, 
sale and purchase of— Electric energy covered by the definition of “ goods” in 
the two Acts Electricity Board carrying on the business of selling, supplvjrg or 
distribution of electric energy, if a ‘‘ dealer” in the two Acts .. 

Cy-pres doctrine— Applicability .. 

Deed Construction Trust deed providing both for grant to charities and also for 
maintenance of members of the founder's family — Dominant intention — Deter- 
mination — Held, on facts that the predominant intention of the settlor was to 
benefit the charities and provision by way of settlement for members of the famiiv 
was only secondary . . . . . . . ' 

Directors of a company — Conspiracy to commit breach of trust of company’s funds 
— Falsification of accounts (false returns, false balance-sheets, etc ■ — If can be 
prosecuted for offences under Penal Code — Order of committal by magistrate to 
Court of Session — When can be interfered within revision 
Displaced Persons (Compensation and Rehabilitation) Act iXLIYof 1954), section 
24 (2i — Scope and applicability — Cancellation of alloiment — Conditic ns pre- 
cedent — Absence of finding that allotment was obtained by fraud, false represen- 
tation or Concealment of material facts — Effect.. " 

Essential Commodities Act (X of 1955). sections 2 and 3 — Scope — Control of the 
price of sugarcane if comes within the ambit of the Act 
Essential Commodities Act (X of 1955), section 8 — ■“ Attempt to contravene- - . - any 
order made under section 3” — What is — Distinction between attempt and 
preparation . . 

Estate Duty Act (XXXIV of 1953), section 10 — Property deemed to pass on death — 
Gift of fixed deposit receipts taken in joint names of donor and donee — Renewals 
after gift in joint names — Donor whether entirely excluded — Liability to estate 
duty 

Evidence Act (I ofl 872), section 35— Scope — Hath ch’tha — Xo proof as to who made 
the entry or whether it was made in the discharge of any official duty - — Hath 
chitha, if admissible in evidence 

Evidence Act (r of 1872), section 115— Scope — Estoppel— Rule of evidence 
only, not of substantive right — Ingredients— Burden of proof— Representation to 
be clear and unambiguous and not indefinite -- 
Evidence Act (I of 1872), section 124 — Claim of privilege 

Evidence Act (I of 1872), sections 133 and 144, illustration (b;— Conviction on accom- 
plice evidence — Corroboration necessity of — Corroboration must be from in- 
dependent source — Several statements of accomplice — When amount to corrobo- 
ration . . » - • • - • v 

Extradition Act (XXXIV of 1962), section 12— Extradition of fugitive cficr.dersg-No 
notification including Hong Kong in the list of the Commonwealth countries — 
Securing the extradition of fugitive offender through diplomatic, if barred under 
the Act . . • - - •• 

Extradition — Duty of the Courts — Protection of the right cf the individual— Courts 
of both the countries to be satisfied as to the existence o f prime facie evidence o« 
the commission of the offence — Requisition for surrender rc i the fur.ctit r. cf the 
Courts but of the State - • - 

Extradition — Surrender of a person within the State to another— A political act, either 
in pursuance of a treaty' or by an odkoe arrangement— The municipal law to deter- 
mine the procedure to be followed by the Courts. 

Finance Acts, 1956 and 1957— Paragraph D of Pan II, First Schedule 
Foreign Exchange Regulation Act (VII of 1947), section 12 (lj. 12 IS, and 12 (6*— 
Interpretation — Export of goods, value thereof, primanly with by the Reserve 
Bank and not by the Customs authorities — Customs authorities only concerned 
to see that no goods arc exported without furnishing the declaration under section 
12 (I) -- -- -- 

Foreign Exchange Regulation Act (VII of 1947j, sections 12 (1), 12 (2). 22, 23 and 
23 (A) and Central Government XotiGcaticn, dated 4th August, 1947 — Interpre- 
tation— Export of goods, no one to export any goods from India without furnish- 
ing the declaration under section 12 (1) — Restrictions imposed by sea ion 12 ft) 
deemed to have been imposed under section IS of the Sea Customs Act, 1878— 
Section I9similarto section 12 (I)ofthe Foreign Exchange Regulations Act, 1947 
— Informations called for in prescribed form, if amount to restrictions under sec- 
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THE ROLE OF LAW TEACHERS IN THE FUTURE 
DEVELOPMENT OF INTERNATIONAL LAW. 

By 

Satyavrata Patel, ll. m., Professor. Law Faculty Baroda University. 

The role that a teacher can play in the future growth of International Law- would 
be a limtted^ one, but supreme within the limits. There are two powers that effect 
in their conjunction the desired changes in any situation, no less in law. One is 
the power that perceives the need of or conceives the changes, and the power tint 
executes or implements those changes which it accepts. In old Indian sociological 
terms the Brahmin and the Kahatnya stand respectively for these. The Brahmin’s 
instrument is the pen or the idea, and the Kshatriya’s instrument is the weapon or 
the tool. And the teacher is the Brahmin, he can with his pen create an opinion 
which is supreme or tends to be supreme in the long run, if not immediately Shelley 
the English poet, has said. ‘ Poets are the unacknowledged legislators of mankind 
With no less justice and justification an 18th century writer onlntemational Law writes 
that a writer on International Law is the legislator of the future. It is this role tlr>t 
a teacher can best play in International Law'. And perhaps for good, in the field 
of International Law, the teacher tends to be a jurist as well as the lawyer or the 
role of all the three is rolled into one. ’ 

The teacher by his wise and patient labour, scientific and rational, and libenl 
and humanistic approach can suggest solutions to the chronic problems of our me 
solutions at once just and fair, though indeed what is just and fair may remain a 
matter of deep controversy. ‘ 


Law- has to change with the changing needs of society, the new temper of the 
world. In rendering possible a right change, the teacher can create an atmosphere 
which is conducive to its ready acceptance. 

As the statement principles laid down by the Bangkok Conference of Interim 
tional Commission of Jurists in 1965 reads : 


“ Law and lawyers are instruments of social order The law is not 

negative and unchanging Order is important, but it must be an evolving order- 

the law must be firm yet flexible and capable of adopting itself to a changing world’. 

The lawyer has a deep moral obligation to uphold and advance the rule of the 
law in whatever spheres he may be engaged ” 

The problems require the lawyer to play a vital role in their solution The lawyer 
must look beyond the narrow confines of the law and gain understanding of the 
society m which he lives, so that he may play his part in its advancement 

Life is a continual growth, a constant flux and the challenges that life-here 
the life of International, community — offers also change if not in kind at least in 
emphasis. In anticipating the change in making pre-fabricated solutions bv cons 
tructive imagination he can indeed play an important part. 

In providing anticipatory solutions which make the adjustments simnler in 
volnng less frictions, m rendering the birth-pangs of a new international ordS Jr an 
international 1 order r based on wader justice or richer concept of justice less painfu" 
He can be the midwife of the new order at the ideational level. * 

It may be said life is so new and changing that the search of justice is continual 
almost unceasing, unending, that the role of a lawyer or law teacher would inS 
remain as one of sharpening the took of justice, deepening the quest of fust ireln 
broadening its base, to make justice more realized in international affS The 
law -teacher is also a lawyer and the lawyer can by his understanding better help shape 
the future order. In. laying the backs of international order he can does have P a 

r r‘ C wLi hC -^ least of miner and the sapper. And when the order is fully operative 
ot rightly implementing its mandates. ° operative 

S J— II 
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Sri Aurobmdo, one of the greatest philosophers, has said, that before a thing 
becomes a reality it must be conceived in thought, in seed-form. In broadcasting 
that seed-form, making the ideal more easily acceptable to the large generality of 
mankind, in making the soil more ready for the realization of the ideal, the teacher’s 
role can indeed be supreme. In several ways be can render this possible : 

, (1) By teaching he can influence human minds and if child is the father of man, 
he is influencing- the future generations with his ideas and the ideas he sows shall 
germinate in the future. 

(2) By writing on law and research in improving methods and institutions 
of law he can make his solutions acceptable to the world at large. 

(3) He can create models for the future world law as Ciark-Sohn, the model 
envisaged in ‘ World Peace through World Law, Harward University’ Press, 1964, 
as patterns for the future and comparing and contrasting the present with future of 
the ideal and suggesting the ways and means of bridging the gulf and of filling the 
lacuna. 

(4) The idealists as Bhave or Gandhi type would tend to be soaring in the 
ethereal ideal ground ; the politician or the man of action who has decisions in his 
hands tends to be more crude in his approach. The wise-teacher can be mediator 
between the two. He may make the high-soaring idealism, an idealism with its 
legs more firmly implemented on the soil and at the same time make the crude realists 
or realities look to the ideas and make them less crude and tiy to widen its Horhzons 
and may make those with political decisions more amenable to higher influences, 
to larger vistas of justice or fair play. 

The challenge to the teacher indeed is great. One does not know if he can 
rise to the challenge of the situation. But if he has the mettle, he has an opportunity. 

The teacher may not have to teach but preach, may have to shed his ivory- 
tower isolation and not merely preach but work for it. The teacher has a certain 
detachment that helps him officer solutions, but he may have to Fight for solu- 
tions when things acquire acute urgency or imperative importance. 

The chief problem for the world law is depoliticising politics, to create binding 
legal norms where only power-politics or vested interests rule the roost. But in de- 
politicising the political decisions, the crucial decisions can only be taken by the poli- 
tician. Therefore, he has to be persuaded for he cannot be coerced or cajoled even 
if one wills. In making the might subordinated to right, political powers to Dharma, 
the key role of a silent persuasion, persistent persussion, tire-less propaganda can 
be performed by a law-teacher. 

The Role of a teacher is of a propagandist, jurist, practical man of affairs, 
bricklayer of a right international order. As D. P. O. Connell has :aid : 

" He must attain to some degree of abstraction in order to percivc the beginnings 
and ends of his subject and the relevance of the data to his acknowledged goal and 
to render exp licit thatwhich was implicit in the vital relationships of the peoples’’ 1 

To realize the unrealised harmonies of law the international lawyer must play 
a creative role and for that he must as D. P. O. Connell says : He must be a historian, 
a linguist, a sociologist and a critic. 2 

He must be a historian, we may add, because he must have the total perspective, 
he must be a philosopher for he must have a vision which he wants to implement, 
he must be a sociologist for he must understand the social framework within which 
he has to act and uplift things he must be a critic for he must criticise the limitations 
of methods and institutions he or others use to reshape them to advantage; he must 
be a linguist for language is a delicate tool which he has to employ to effect in his 
search for an ideal order of things or achieving higher standards of international 
justice. 

Certainly the teacher can play a very important role in resolving the tension bet- 
ween the actual and the ideal, in rendering more meaningful the dialogue between 
the present and the future ideal state of affairs in bridging the gap between them, in 
implementing the higher goals. 


1. International Law, 1965, P. 3G 

2. Ibid. 
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"LIABILITY FOR INJURY OR DAMAGE CAUSED BY SPACE CRAFT . 

By 

V. G. GOSWAMI, M.A.LL.M.* 

A problem much, mooted by the first generation of space lawyers is that of 
liability for damage caused to life or property on earth, in air space, or in outer 
space by a space instrumentality through its falling, collision, explosion or the 
Idee. 1 In other words, the problem of compensation to third States is knocking 
at the doors of international jurists for its best and just solution. 2 

It would be difficult to find any aspect of space law as complex as that rela- 
ting to the definition and delimitation of liability of States for space activities 
-causing injury or damage to third States . The purpose of the present article is to 
study the problem in question from its various angles : Who should be liable? 
Whether liability should be joint or several ? What type of interest is to be pro- 
tected ? What type of activity makes a State liable ? What is proper machinery, 
if any to determine liability ? What are the sanctions available to make a State 
bear the loss ? What is the impact of Space treaty on the problem ? These are 
some questions which have received varying answers under different municipal 
systems. 3 

The dangers and risks to life and property are present at every step in space 
■exploration. In the event of unsuccessful launching, a space activity may result 
in destruction of the space instrumentality itself including astronauts or scientists 
handling it on one hand and damage or loss to person or property of a third State. 
In the case of Appollo-13 which missed attaining its prime objective of landing 
men on the moon, the mysterious accident that put its main electric supply out 
of action took place about 320,000 kilometres from earth as the craft was nearing 
the moon. A little disbalance of mind of the astronauts might have resulted in 
the sad death of all the astronauts. The disaster was avoided, however by the 
brilliant individual and team performances of the astronauts and the equally skilled 
and devoted men at mission control. 14 Space travel still is, therefore in its early 
pioneering stage. However, the safe return of the Appolo-13 astronauts demons- 
trates man’s increasing mastery over the domains surrounding the earth. 5 Alte- 
rations are likely to be made in the electrical engineering system in order to avoid 
the Appolo-13 type explosion which occurred in a section where oxygen and 
hydrogen were stored. 0 Swigert answered the newsman, "You are asking me 
whether I prayed. I certainly did, and I have no doubt that perhaps my prayers 
and the prayers of the rest of the people contributed an awful lot to us getting 
back”. 0 Thus it seems that success or failure of space venture depends on the 
kindness of the Supreme Power. Under the circumstances where there is every 
chance to cause damage or loss to person or property, the problem of compensa- 
tion is of prime importance. 


• Lecturer in Law, Lucknow University, Lucknow. 

1. Jessup and Taubeafcld. ‘Controls for Outer Space’ (1959) p. 241. 

2. Author’s article, ‘Problem of sovereignty in Outer Space and Celestial bodicr, SCJ V 0 j 
1 (1970). p. 9 (Journal). 

3. J.F. Mcnuhon, ‘Legal aspectsof Outer Space’ B.Y.I.L. 1962, p. 3S4. 

4. Walter Frochlich ‘Investigations begun on manned project’s future’, American Rcrortcr 
April. 22, 1970, p. 9. 

5. Void p. 9. 

6. American Reporter, May 6, 1970, p. S. 
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It is often suggested that the International Convention is the only solution 
to this problem-, and it has been observed, “The question of liability may be one 
of non-political subjects on which international agreement can be reached”. 8 

1 . Who should be liable? 


Under this head, there are various relevant questions such as : Is liability to 
^,ir SUme ^u^c^ e launching State, or the State that operates and controls the 
f a tT-i- £ ° r S^te which supplied the finance, material and technical skill ? Is 
liability to be joint or several? How much compensation is to be paid ? 

One may refer here to the draft convention put forward by the United States, 
at Geneva, in 1962, which contained provisions as under : 

(aj States or international organizations responsible for the launching of 
Space vehicles should be liable internationally for personal injury, loss of life, or 
property damage caused thereby, whether such injury, loss of life, or property 
damage occurs on land, on the sea or in the air. (b) A claim based cm personal 
injury, loss or damage caused by a spats vehicle, should not require proof of fault 
on the part of the State or States or international or ganiza tion responsible for 
launching the space vehicle in question, although the degree of care which rea- 
sonably ought toiiave been exercised by the person or entity on whose behalf 
claim is made, might properly he taken Into account. (c) A claim may be 
presented internationally to the State or States or international organization res- 
ponsible for the launching of a space vehicle causing exhaustion of any local 
remedies that may be available, (d) The presentation of claim should be made 
within a reasonable time after the occurrence of injury, loss, or damage, (e) The 
International Court of Justice should have jurisdiction to adjudicate on any dis- 
pute relating to the interpretation or application of international agreement on 
liability in die absence of an agreement between the States concerned on another 
means of settlement”. 0 


In the sub-committee there was general agreement on principle (a) of the 
above draft resolution, but with respect to the principle of absolute liability, views 
were expressed that it would be difficult to prove fault or negligence in the case 
of space vehicles in contrast with air-craft, and that this principle could not be 
applied in. all instances, for example, where two space vehicles collided”. 50 

It would seem desirable that in cases where several States are involved, where 
for example, the State constructing and owning the space vehicle was not the 
same, as the launching State, one State should be held liable instead of an artifi- 
cial arithmetical exercise being undertaken to allocate liability. As Prof. Coojxnr 
observed : “I happen to have been a rather careful student of the recently dis- 
cussed proposed conventions on catastrophic damage caused by nuclear incidence; 
they deal with the problem on the basis of channelling the liability to a single 
entity to save much trouble. I would say without question that liability should 
be channelled as an international obligation to the State which has launched or 
authorised the launching of the space vehicle”. 51 ' 


Such a proposition would seem to be in accordance with the views of many 
writers and States. 50 It has also been proposed that there should be some form of 


7. Beresford, ‘Liability for ground damage caused by Sp acc craft* Federal B3r Journal 
(July, 1959), p. 254. 

S. Jjssup and Taubenfeld loc. cil , p. 241 . 

9. U. S. Proposal on liability for space vehicle accidents, u. N. Doc. A/A C 105/C 2/K 
(June 4, 1962). 

10. "Every Man’s United Kations’ (7th Edn. p. 447.) 

1 1 . ‘Damage to third parties on the surface caused by space vehicles’ Survey oflcgal opinicn 
on the law of Outer Spacc (edited by Haley etc , I960) p. 133. 

12. U. N. Doc., A/AC 105/C 2 ; SR 1, p. 9 (August 21, 1965). 
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licensing between a State and private companies and that a State should still retain 
international responsibility for those activities which it had authorised. 13 

The Legal Sub-committee has been engaged in working out acceptable draft 
agreements on basic principles governing the activities of States in outer space, 
on liability for damage resulting from such activities and on rescue of astro- 
nauts and space-ships making emergency landings. In 1963, the Sub-committee 
produced an agreed text on the above subject, which was unanimously adopted in 
the form of a resolution by the General Assembly on 13th December, 1963. 

Paragraph 5 of the resolution focussed attention on the legal liability or 
responsibility in operating space objects. It reads thus, “States bear international 
responsibility for national activities in Outer Space, whether carried on by gov- 
ernmental agencies or by non-governmental entities, and for assuring that national 
activities are carried on in conformity with the principles set forth in the present 
declaration. The activities of non-governmental entities in Outer Space shall 
require authorisation and continuing supervision by the State concerned. When 
activities are carried on in Outer Space by an international organization, responsi- 
bility for compliance with the principles set forth in this declaration shall be 
borne by the International Organization and by the State participating in it.” 11 

Commenting on the provisions, Mr. Gardner observed : “The paragraph 
gave assurance to the Soviets and others that a State is responsible for the private 
space activities of its national as well as for public efforts carried on by the Gov- 
ernment itself. Pursuant to the terms of the resolution, every State must take 
care that private activities are authorised and supervised by the State concerned”. 13 

Para. 8 of the Resolution provides : “Each State which launches or procures 
the launching of an object into Outer Space, and each State from whose territory 
or facility, an object is launched, is internationally liable for the damage, to a 
foreign State or to its natural or juridical persons, by such object or its component 
parts on the earth, in the air space, or in outer space”. 15 

Implementation of this principle will require not only a detailed express 
agreement setting forth substantive rights ; there will be need also to make provi- 
sion for international institutions to resolve such issues. It is expected that dis- 
putes of this kind can be settled through peaceful processes including recourse 
to diplomacy or the world Court. 17 The view has also been advocated that each 
State might create a guarantee fund or otherwise bind itself to compensate its 
nationals who suffer damage upto a fixed minimum. The affected State should, 
then be able to proceed against the States, who in fact, caused the damage and so 
recover the money. 18 • , 

Other writers favour the establishment of an ‘international guarantee fund’ to 
pay for damage caused by satellites, except where such damage was caused inter- 
nationally. The view has been criticised on the ground of possible complica- 
tions. 10 One more difficulty, in such a case, may arise that many States may not 
be willing to contribute to such fund. 


13. U. N. Doc A/A C 105/C 2/S R 10, p. 6. 

14. Resolution 1962 (XYHI), Y. U. N. 1963, p. 101. 

15. 'OutcrSpacc : A breakthrough for International Law’, 50, American Bar Association 
Journal (Jan. 1964) p. 31. 

16. U. N. Doc. A/RcsoIution/I962 (XVIII). 

17. C. Q.ChristoI, ‘Space Stations : A Lawyer’s point of view'— 4, 1 J. I.L. (1964), p 496. 
1 S Cooper loc. cit., p. 133. 

19 Ibid., p. 134. 
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When the Legal Sub-committee began its third session in March, 1964, it had 
before it, in addition to a working paper on the unification of certain rules govern- 
ing liability for damage caused by space devices introduced by Belgium in 1963, 
two other drafts concerning liability for damage caused by the launching of objects 
into Outer Space ; a draft convention proposed by the United States and a draft 
agreement proposed by Hungary. 20 

. It may be correct to say that in this field, there has been progress. There is 
need for the establishment of an international institution to deal with the issues. 
If an international space authority or organisation is established, provision will 
have to be made in its constitutive instrument for capacity to sue and be sued for 
damage and injury caused by space craft. Such provision will be all the more 
necessary if the organisation has authority to launch satellite for the common 
benefit of its members. 21 

It is gratifying that an international space treaty on outer space has been 
concluded. It has embodied principles contained in Resolution 1962 (XVIII).! 
It has provided that the State which launches or procures the launching of an 
object into Outer Space or from whose territory such object is launched, shall be 
internationally liable for any damage which may result therefrom 22 

The liability will attach even where the activities are carried out by a non- 
governmental entity, which, however, is permitted to do so only under the authori- 
sation and continuing supervision of the State concerned. 23 The Article also 
provides for activities carried out by International Organization, e.g. E.L.D.O., 
where there could be a combination of interests as far as the launching, owning, 
and controlling States are concerned . The Treaty in such cases provides for the 
joint and concurrent liability of the member States of its international organiza- 
tion and the organization itself. 21 

The reference to the international organization has been specially made in 
view of the fact that countries with limited resources would be more inclined to 
participate in activities undertaken jointly through such organizations, c.g. 
in projects like the rocket sounding range at Thumba, in India. 25 

On the matter of return of, and assistance to astronauts and space ships 
making emergency landings. Article VjUI of the Space treaty provides that juris- 
diction. control and ownership over objects launched into Outer Space or on 
personnel thereon, shall remain with the State on whose registry the object is 
carried. Therefore they shall be returned to that State, wherever they may be 
found, on furnishing identifying data. 25 

Since activities In Outer Space are intended for the common benefit of all 
mankind the treaty emphasises the status of the astronauts as “envoy's of man- 
kind in Outer Space”, with a corresponding obligation on all States to render 
all possible assistance in the event of accident, distress or cmeigency landing, and 
to return them promptly to the State registry of the space vehicle. 1 

It is significant to note, that on these two subjects: liability for damage 
caused as a result of activities in space — and on assistance to and return of the 
astronauts and space crafts in distress, the treaty only presents the bare ground- 

20. Y.U.N., 1904, p. 77. 

21. J. F. Mcmahon loc., cit.,p. 38S. 

22. Space Treaty, I960, (Ajticlc'Vir) International Legal Material Vo!., V, Nov , I960 pp- 
1109, 1112. 

23. The Space Treaty, Article VI. 

24. M. Chandrashckharan, * The Space Treaty *, 7 1.J. I L , (Jan. 1967 1 , p 64. 

25. Ibid. p. 64. 

J. Space Treaty, Article V 
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work of the legal sub-committee which has been engaged in preparing two draft 
agreements to regulate them. 1 

The work of maki ng rules regarding liability has been left to the Legal Sub- 
Committee, due to divergent views on the point. The Legal Sub-Committee is 
constantly working in this field and the laws relating to Outer Space are gradu- 
ally taking shape. 2 3 * The United Nations had convened an International Con- 
ference in Vienna. The Conference had examined the practical benefits of space 
exploration and the opportunities available to non-space powers for international 
co-operation with special relevance to the needs of the developing countries.* 

The U.S.S.R. representative said that the agreement on the rescue and the 
return of astronauts was of great importance, as also the proposed convention 
on liability for damage which might be caused by objects launched into outer 
space. The Outer Space Committee should now make every effort to have the 
convention apply not only to damages on earth and in the air but also in Outer 
Space. 5 

It follows from the above discussion that under the provisions of the Treaty 
concerning the Exploration of the Moon and other celestial bodies- viz., the 
Space Treaty of 1966, the question, Viro should be liable' seems to have been 
solved and rules relating to damages are under consideration. 

2. Type of conduct giving rise to liability. 

The next important question is relating to the nature of the liability. If' 
injury, or damage is sustained while a space vehicle is being launched, or while 
it is in the air space or in outer space, should the criterion for liability be one of 
absolute liability or strict liability, or should it be based on the nature and 
character of the activity ? 

(a) Absolute liability . — A good number of writers favour a principle of abso- 
lute liability. Some are of the opinion that in any event it would seem to be 
an unfair burden to impose upon the person injured, the obligation to prove a 
defect or negligence in manufacture or in operation. Accordingly the principle 
of absolute or strict liability should be accepted. 6 * It has been observed : “One 
of two parties has to bear the consequences of an accident; it is reasonable that 
it should be the person whose neglisence caused the accident rather than the 
victim” . T 


Russian writers do not appear to have dealt with this question. However, 
what small evidence is available indicates that they might not be opposed to a 
principle of absolute liability. As Mr. Korovin "has observed : “It should be 
added that with launching objects into the cosmos (rockets, satellites, etc.) under 
present conditions being solely under the auspices of governmental bodies, full 
responsibility for eventual damage lies with the Government concerned in the 
ercnt of personal or property losses for citizens of foreign countries.” 8 Analogy 
with the Soviet domestic law would also seem to support absolute liability for 
damage caused by Soviet space vehicles. 9 The United Arab Republic 10 ,. 

2 XL Char.droshekharan, toe., cit.. p. 64. 

3. Author's article, tt-ccal Status of Outer Space’ (1970) 1 M.LJ. (Journal), pp. 15-16. 

■»- U. N. Monthly Chronicle, Jan. 1959, p. 62. 

5. Jb:i. p. 62. 

6. ‘Every Man's United, Nations’. (VII, Edn.}, p. 447. 

7. Jessup and Taubenfeld, loc., cit., p. 243. 

S. International Status of Cosmic space’. Reprinted in the Local problems of Space Explora- 
tion — A symeposium. p. 1067. 

9. R-D. Crane. ‘Soviet attitude toward International Space Law’, 56, A-J.I.L. f 1962) p 709 

10. U. N Doc A/AC 105/C2/S R 1 1, p. S (Aug 21, 1962). 
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Japan 11 Great Britain 12 and the United States 13 were all explicitly in favour of 
a principle of absolute liability at the Geneva conference. All the representatives 
felt the difficulty of proving fault or negligence in case of space vehicles as 
shown above. It may well be reasonable to hold that in such a case the opera- 
ting States should each bear their own loss. 14 

The U. N. ad Iwc Committee on the Peaceful Uses of Outer Space 
was of the view that if the above principle of absolute liability is adopted, no 
■doubt the Rome Convention of 1952 on damage caused by foreign air-craft to 
third parties on the surface may prove of some value. 15 

When the space treaty was under consideration, Mr. Parthasarathi (India) 
also suggested that the principle of ‘absolute liability’ be embodied in the Treaty. 
It was felt, however, to be more advisable to leave the matter to the Legal Sub- 
Committee in view of divergent view points held by various countries on what the 
nature of liability in the present instance should be. 1E 

( b ) The principle of Strict liability. — The second possible solution is the 
principle of strict liability. Strict liability proceeds upon the theory that he who 
■engages in an immensely hazardous activity, must bear responsibility for the risks, 
he thereby creates. The doctrine has long been established in Anglo-American 
Law in accordance with the leading case of Jh lands v. Fletcher 1 ’, which held that 
one who keeps or operates a wild or uncontrolled instrumentality is absolutely 
liable for any damage caused to persons or property by the instrumentality. 15 
The liability here is by no means absolute. Winfield for instance, fists at least 
■eight possible exceptions to this rule; some of them are consent of plaintiff, com- 
mon benefit and Act of God, etc. 19 

According to some writers all the three draft agreements prepared by the 
United States, Hungary and Belgium, proride for a strict liability without fault. 

It is believed that at the present it would also be necessary to impose a strict liabi- 
lity on States for damage caused by activities carried out on the surface of a 
celestial body via Outer Space. - 1 : It is observed : *Tn the case cf damage caused 
by activities carried out on the surface of a celestial body it should be based on 
fault except in the case when damage was done by an activity involving increased 
danger”. 21 

(c) U ability based on Xaturc and Character of activity — A third suggestion 

is that liability for damage may well depend on the nature and character of in- 
activity that is being pursued. If it is primarily' of a military nature and tor - 
benefit of one country', noHoubt, liability should be absolute. If it is of a comm t 
cial nature and such as to benefit a large number of States, liability e 

imposed only for negligent conduct. Alternatively’ liability may be absolute.^ 

State should be compensated from some International Fund to which all nauon 
who might be benefited from the activity, should contribute. However, as 


11. U. N. Doc. A/AC/I05/ C 2/S R 13, p. 9. (Aug. 22, 1962;. 

12. U. N. Doc. A/A C 105/C/2, S R 10, pp. 5-6, (Aug. 21, 1962). 

13. U. 2s. Doc. A/AC 105/C 2/S R l.p. 9, (21st Aug., 1962). 

14. 'Draft CodcofRuIeson the Exploration and Uses of Outer Space in David u- - 
Memorial Institute of International Studies (1962,1 p. 16. 

15. U. N. Doc. A/4141, July 14, 1959. 

16. M. Chandrasheltharan, Ioc., dt, p- 64. 

17. (IS6SVLR.3HL.330. 

18. Jessup and Taubenfeld, toe , cl ., p. 243. 

19. Winfield On Tort (1963), pp. 449-462. ... . — o 

20. Imre Csabafiand Savita Ranit’Thc Law of Celestial Bodies , 6, U I-L ,i,19c.',.P 

21. Imre Csabafi and Savita Rani toe., cit., p. 229. 
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been Indicated earlier, the unsolvable difficulty is to disengage a commercial from 
a mili tary activity for this purpose. 22 

It leads to the conclusion that a State is liable for damage caused. It may- 
be submitted that the principle of absolute liability may serve in a better way- 
It is also submitted that compensation must be paid in proportion to the actual 
loss suffered. 

3. Machinery for enforcement. 

The real problem in this area is that of enforceability. If for some 
time only States will be responsible for launching space craft then any 
claim which is likely to arise would have to be prosecuted at the inter- 
national level. In tins respect, one may refer to the provisions in the 
American Draft Convention 23 , that local remedies need not be exhausted, that 
claims should be made within a reasonable time and that the International Court 
of Justice should have jurisdiction to settle disputes. As it is apparent from the 
foregoing discussion that Mr. Christol is also of the opinion that disputes of this 
kind can be settled through peaceful processes including recourse to diplomacy 
or world Court. Other processes available include enquiry, mediation, concilia- 
tion, arbitration, resort to regional agencies or arrangements, or other peaceful 
means selected by disputants. 24 With the establishment of an international liabi- 
lity, it becomes die duty of States to conform their national laws to facilitate the 
standard. 

A small number of incidents have already arisen which might well have 
involved questions of liability. The seriousness of this problem can be seen in 
the abortive launching of a powerful U. S. rocket designed to place a naviga- 
tional satellite into orbit. The flight miscarried and parts of the craft landed in 
Cuba. 25 Another occurrence has been reported, that a fragment from a Russian 
sputnik which fell on U. S. territory has been returned to the Soviet Union 1 

As to the settlement of disputes, some delegates suggested that arbitration 
should be envisaged. Some other delegates suggested that the establishing of 
a special tribunal to settle the amount of compensation payable for damage 
caused, be studied. Some representatives advocated that the jurisdiction of 
International Court of Justice should be extended to cases involving space vehicle 
accidents only when the parties to the dispute consented. 2 

Commenting on paragraph 8 of the Resolution 1962 (XVJLll), Mr. Christol 
observed : . ‘‘This provision of the Resolution sought only to deal with liability 
situations, and as time goes on there will be much additional effort dedicated to 
the formulation of a detailed code on damages”. 3 

It may be noted that the Space treaty has embodied provisions relating to 
liability but is silent on the machinery for enforcement. It has presented the 
bare groundwork of the Legal Sub-Committee. The Legal Sub-Committee of the 
Committee on the Peaceful Uses of Outer Space concluded its eighth session on 
4th July, with the adoption of the report to its parent body. The session began on 
Sth June, 1969 in Geneva. 4 It was devoted to a consideration of a draft agree- 
ment on liability for damage caused by objects launched into Outer Space, and to 
the study of questions relative to the definition of Outer Space and to the utiliza- 
■ 1 

22. J. F. Mcmahon, be., tit ., p. 387. 

23. U. S. Proposal, Liability for space vehicle accidents, U.N. Doc. A/AC 105/C 2/14, June 
4.1962. 

24. U. N. Charter, Article 33. 

25. ‘New York Timcst’ October 1,1961. 

1. ‘New York Herald Tribune’ (Europiart Edn.), Jan. 9, 1963. 

2. ‘Every Man’s United Nations’ (VII Edn. ). p. 447-448. 

3. C. Q. Christol, loc., tit pp. 495-496. 

4. U. N. Monthly Chronicle. July 3969, p. 61. 
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Tion of Outer Space and Celestial Bodies, including the various implications of 
space communications.. The matter of a draft agreement on liability had been 
■on the Sub-Committee’s agenda for the past five years. At the present session 
five proposed texts for the draft agreement were considered which were submitted 
respectively by Belgium, Hungary, India, Italy and the United States. Also consi- 
acred were the formulations of principles as worked out at informal consul ta- 
tions held in New Delhi last March among various delegations which concentrated 
on five major outstanding issues with respect to the draft agreement. These 
were : . International organizations, applicable law, settlement of claims, ceiling 
■on liability and nuclear damage. The Sub-committee also took up proposals on 
individual articles and provisions submitted by the various delegations. 0 


The Sub-committee reached agreement cm formulations of certain principles 
relating to the law applicable to compensation for damage caused by objects 
launched into Outer Space as follows : ‘ 

(1) The compensation which the respondent State shall be required to pay 
for the damage under this convention. shall be determined in accordance with 
International Caw; 


(2) if there is agreement on the applicable law between the claimant and 
the respondent, then that law should be applied. 0 


The agreement on the second formulation was a reaffirmation of a principle 
approved by the Sub-committee at its last session. The Sub-committee also 
agreed provisionally on two points concerning the relationship between the agree- 
ment on liability and International Organizations as follows : 

(1) International Organizations that launch objects into Outer Space, 
should be liable under the convention for damage caused by such activities; 

(2) if damage is caused by a space object to the property of an inter- 
national inter-governmental organization, the claim should be presented by 
one of the States-members of the international inter-governmental organization 
which are parties to this convention. 5 6 7 

The Sub-committee decided to reflect in its report to the Outer Space Com- 
mittee that no agreement was reached on the question whether the liability of the 
States-members of the international organization that were parties to the liability 
convention, (a) should be residual and arise only in the event of default by the 
international organization, or (b) should arise at the same time as the liability 
of the international organization. Nor was agreement reached on other aspects 
-of the question of the rights of International Organizations under the convention. 
The Sub-committee noted that this problem required further consideration. 8 

A series of Articles of the draft agreement on liability were considered and 
approved by the Working Group of the whole committee. According to the 
latter’s decision, the "Working Group was set up in order that Articles pertaining 
to non-controversial problems, other than the five outstanding issues, could be 
•decided and acted upon. The Articles approved by the Working Group, and 
subsequently by the Sub-committee, come under the following sections of the 
agreement: field of applications and exemptions from provisions of agreement 
question of absolute liability; presentation of claims by States or international 
organizations and in respect of natural or juridical persons; presentation of 
claims for compensation through diplomatic channels; pursuit of remedies availa- 
ble to respondent State or other international agreements; time-limits for presen la - 

5. U. N. Monthly Chronicle, (August-Scptember) 1969, pp. 123-124. 

6. Ibid, p. 124. 

7. U. N. Monthly Chronicle, (August-Scptembcr) 1969, p. 124. 

8. Ibid, p. 124. 
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tion of claims; and question of joint liability. Agreement was also reached on 
a number of definitions, namely ‘damage’ ‘launching’, and ‘launching state ’. 0 

Necessary steps should be taken towards the establishment of a suitable 
machinery' for enforcement. There may be two suggestions in this respect : First, 
the jurisdiction of the International Court of Justice should be extended to adjudi- 
cate on such disputes, even where only one party to such a dispute refers any 
such matter to it or secondly, a separate machinery should be established equip- 
ped with power to adjudicate on matters like, liability of State, joint liability of 
States in appropriate cases, amount of compensation, and to provide any other 
remedies in appropriate situations. It should be under direct control and super- 
vision of the United Nations so far as may be necessary' for the maintenance of 
international peace and security. 

The problem of Liability for injury or damage caused by spacecraft is not 
beyond control in the world arena of today. The Legal Sub-Committee has made 
marked success in this field. It may be expected that in the near future, if space 
powers pay proper attention to this problem, a detailed code on damages would 
be finalised and proper remedies will be available in all cases where injury or 
damage is caused by a space object to any person or property of a state or inter- 
national organization. 


[End of Volume (1970) 1 S. C. J. (Journal.)] 


9. U. N Month!} Chronidc, tAugust-Scptember} 1569, p. 124 
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[s.c. N.C. 85] 

K.S.'S^di, Sa,r ”S±^ V - 

A. N. Grover, c A ~ Sl 2i* of r ® 

A. N.Ray and CA - ^°’ 272 of ^69. 

I. D. Dua, JJ. 

9-3-1970. 

Constitution of India (1950), Article 133 (1) (a) and (b)-When attracted. 

In order that a certificate may be issued by the High Court for leave to apnea I 
1°, Supreme C ° ur : ?“ der clause (a) of Article 133 (1) of the Constitution, it is one 
of the conditions that the value of the subject-matter in dispute in the Court of first 
instance and still in dispute on appeal in the Supreme Court is not less than Rs 20 000 
A certificate under clause (b) may be granted if the judgment, decree or final order" 
involves a claim or question relating to property of the like amount or value A 
claim m a petition chal enging the validity of a notice to show cause why a person 
in the public service shall not be dismissed or removed from sendee is not capable of 
valuation and can m no event be regarded as of a value not less than Rs 20 000 
A certificate under Article 133 (1) ( fl ) or (5) to appeal to the Supreme Court S 
such an order would therefore be incompetent. -gainst 

In such a case a concession by the Counsel that the valuation 
R, 20,000 will not invest tho High Conrt with 

under clause (a) or (fi) of Article 133 (1). s certificate 


V.K. 


Appeal dismissed. 


[s.c. N.C. 86.] 

M. Hidayatullah, C. J. 
A. N. Ray and 
/. D. Dua, JJ. 
13-3-1970. 


Slate of Assam v. 
Abdul Noor. 
Crl. A. No. 20 of 1968. 


bo s SS i . Wi0n 01 “ ia (,m ArHc!c 134 t'1-Coiac.h under — When , MJ - 
Constitu.bn I the S High t O>tjrt I ln^ , be I, fati^cd^S| 1 t e it 1 lm-olv« r i* C ' e 134 <» ® »f 'he 

tion of law or principle. The certificate^ substantial ques- 

substantial question of law or principle is involved in the ? B D«aI 1 fo ,n , dl . cat,0 . n V hat 
the scop: of Article 134 (l) (c). Where the Supreme £urt finds U ™ hin 

is not la compliance with the requirements of Article 134 m m ? certificate 
accept the certificate. There aiJinstaSt hJSS whS ^ S dccB 2? t0 
after declining to accept the certificate has allnwpH I, Su Prcmc Court 
Article 136 of the Constitution in prope^cases appeUaat ,0 a PPl> under 

In the present case the certificate did not inH.Vv.fr. . „ 

Court panted it. Hence the Supreme Court dcdi£d? 0 the^^^ 

Appeal dismissed. 


S— N R C 



D. P. Mishra v. 
Kamal Narain Sharma. 
C.A. No. 1738 of 1969. 


[s.c. N.c. 87] 

J. C. Shah, 

K. S. Hegde and 
A. N. Grover , JJ. 

13-3-1970. 

Representation of the People Act (XUH of 1951), section 116-A (3)— Appeal 
Hnder Computation of period of limitation — Applicability of sections 4 and 12 of 
Limitation Act (XXXVI of 1963). 

Election petition — Proof of corrupt practice-^-Grring of benefit of doubt — Discre- 
tion of Court. 

Representation of the People Act (XLKI of 1951), sections 90 (5), 77, 123 (6) and 
99 — Scope, 

By virtue of section 29 (2) of the Limitation Act, 1963, sections 4 and 12 thereof 
apply to an appeal under section 116-A of the Representation of the People Act and 
hence if such an appeal is filed on the date on which the Court re-opens after the 
summer recess it will be regarded as within time if the period of limitation prescribed 
under section 116-A (3) of the Representation of the People Act, after taking into 
account the time requisite for obtaining a certified copy of the order appealed from, 
had expired during the course of the recess. 

In an election petition a corrupt practice may be proved only by evidence which 
establishes the case beyond reasonable doubt. But in giving the benefit of doubt 
the Court has to reach a judicial conclusion. It cannot sacilate. 

The wotds of clause (5) of section 90 of the Representation of the People Act, 
1951 are clear. The Tribunal has no power to allow any amendment of the election 
petition so as to supply or introduce particulars of a corrupt practice not alleged in 
the petition. But the particulars of the corrupt practice alleged in the petition may 
in appropriate cases be permitted to be introduced by amendment. 

In the present case by the impugned amendment particulars of corrupt practice 
previously alleged in the petition were introduced and not particulars of a corrupt 
practice not previously set up in the petition. The High Court was therefore right 
in allowing the amendments to be made. 

Held on fads, that the High Court was right in its conclusion that the returned 
candidate had spent an amount which exceeded the amount permissible under sedion 
77 of the Representation of the People Act, 1951, and so was guilty of a corrupt 
practice under section 123 (6) and that therefore his election uas void under section 
100 (1) (b) of the Act. 

Under section 99 of the Representation of the People Act the Court has nc dis- 
cretion in the matter, if it was of the view that any person is proved at the trial to 
have been guilty of any corrupt pradice, not to name that person. The dulx under 
the Act is cast on the Court or the Tribunal and on thegiound that the parts hat not 
applied for a notice, tfte High Court could not avoid the otlifatic n imposed by 
statute to take proceeding under section 99 against the person proved at the trial 
to have been guilty of corrupt practice and to name him. 

V.K. Case remanded to High Court. 
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[s.c. N.c. 88] 

S. M. Sikri, Slate of U. P. v. 

V. Bhargava and Ram Naresh Lai. 

C. A. Vaidialingam. JJ. C.A. No. 463 of IS 69. 

13-3-1970. 

Constitution of India U950), Article 311 — Government servant transferred from 
one department to another — Authority competent to dismiss him from service — Delega- 
tion of power of dismissal to head of transferee department — Legality. 

If a person is a member of the sen ice and he is transferred from one department 
to another it is not necessary' that he should be re-appointed to the sera'ce or he 
should be appointed to the department to which he is transferred. As soon as he is 
transferred permanently he begins to hold the permanent post which he starts holding 
in the transferee department and the appointing authority for the transferee depart- 
ment would be competent to dismiss him from service. 

Assuming that the respondent in the instant case had not been permanently 
transferred from the Irrigation Department to the Office of the Development Com- 
missioner (Planning Department), even then *he Development Commissioner was 
entitled to dismiss him by virtue of various orders of Government. The order, 
dated 21st May, 195S, dearly placed the control over the entire staff on deputation 
from the Irrigation Department to the Planning Department with the Development 
Commissioner. The word “ control ” is a wide word and includes disciplinary 
jurisdiction. In the context there is no doubt that it was the intention to give dis- 
ciplinary' jurisdiction over the entire staff on deputation to the Development 
Commissioner. There is nothing in the Constitution which debars the Govern- 
ment from conferring powers on an officer other than the appointing authority to 
dismiss a Government servant provided he is not subordinate in rank to the appoint- 
ing officer cr authority. 

Whether a person has a lien in one depaitment or in other department, .the 
Government is entitled, subject to the provisions of Article 311 (1) of the'Constitu- 
tion, to delegate power of dismissal to any officer. 

V.K. Appeal allowed. 


[s.c. n.c. 89] 

J. C. Shah and Dr. Sewa Singh v. 

K. S. JJegde, JJ. Ravinder Kaur 

13-3-1970. C.A. No. 4C8 of 1967. 

East Punjab Urban Rent Restriction Act (IH of 1949), section 2 (h) — “ Scheduled 
building ”■ — Meaning of. - 

It is impossible to hold on the language of the definition of ' € scheduled building ” 
contained in section 2 (/:) of the East Punjab Urban Rent Restriction Act, that ihc 
original purpose of the tenancy is dechive of the question whether it is a scheduled 
building. In terms it is enacted tha.t a residential buildirg will be deemed to be a 
scheduled building if it is used by a person engaged in one or more of the specified 
professions, partly for the business and partly for his residence. The Court below 
(the High Court of Punjab) was therefore not right in holding that the house which 
was let out for residential purposes could not, at the option of the tenant, be con- 
verted into a scheduled building. 

The finding of the High Court, that the user of the building by the tenant for 
professional purposes was ca-ual cannot also be supported. 

V.K. 


Appeal allowed. 
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[s.c. n.c. 90] 

A. N. Ray and 
/. D. Dua, JJ. 

16-3-1970, 

Penal Code (XLV of I860), sections 
under — Proper sentence. 


Nafe Singh v. 
State of Haryana. 
CrI.A. No. 125 of 1968. 

and 376 — Persons fonnd guilty of offence 


Constitution of India (1950), Article 136 — Appeal under in a criminal case- 
interference with question of sentence by Supreme Court — -Practice, 

Merely because the helpless victim of rape was frightened into resignation and 
non-resistance in the face, ot inevitable compulsicr, it cannot be considered as a 
mitigating circumstance for awarding a lenient sentence. 

The two appellants were convicted for both the offences under sections 366 and 
37 6 of the Penal Code. After the amendment of section 35 of the Code . of Criminal 
Procedure in 1923 a person convicted of two or more offence* (which may not be 
distinct) at one trial is liable to be sentenced to the several punishments prescribed 
therefor subject ■of course to the previsions of section 71. Indian Penal Code. 
This aspect may therefore legitimately be kept in view when considering whether the 
sentence imposed in this case is excessive. (Sentence of 7 years rigorous imprison- 
ment and a fine of Rs. 100 for both the offences was held not to be excessive in the 
circum;tances of the case.) 

• Further, it has to be borne in mind that the question of sentence is normally 
a matter of judicial discretion of the trial Couit and the Supreme Court on appeal 
by Special Leave does not, as a rule, interfere with the exercise or such dis cietion. 

V.K. _ Appeal dismissed. 


[s.c. N.c. 91.] 

J. C. Shah, State of Madhya Pradesh v, 

K. S. Hegde and Dadu Jagdish Prasad. 

A. N. Graver, JJ. C.A. No. 232 of 196 7. 

16-3-1970. 

Rewa State Land Revenue and Tenancy Code (1935), section 20 — Pawai 
Rules (1934), Rule 3— Order dated 18fh March, 1948 by Maharaja of erstwhile Rewa 
Slate that Anandgarh Estate should be exempted from land revenue— Nature of— 
Successor State If bound by it. 

• It is clear that the law in force at the material time viz., Pawai Rules, 1934 and 
the Rewa State Land Revenue and Tenancy Code, 1 935, contained specific provisions 
that the Durbar could exempt any estate from payment of land revenue. The trial 
Court and two judges of the High Court held that the Maharaja, b> means of an 
order, dated 18th March, 19^8, had made such an exemption in the case of Anandgarh 
Estate. This finding is unexceptionable on the facts and circumstances including 
the evidence in the present case. 

It is true that there is a well-recognised distinction between the legislative and 
executive acts in regard to the orders issued by absolute rulers and that whenever a 
dispute arose as to whether an order passed by an aboslute rulci of an Indian State 
represented a legislative act all relevant factors were considered before the question 
was answered. These relevant factors were, the nature of the order, the scope and 
effect of its provisions, its general setting and context, etc. But in the present case 
the order made by the Durbar was under legislative sanction inasmuch as it was made 
in terms of the provisions of statutory rules and the Rcwa Lard Revenue and Ten- 
ancy Code. It cannot therefore be contended that the exemption granted in respect 
of Anandgarh Estate was merely an executive act which would not be binding 
on- the Successor State. 

V.K. Appeal dismissed. 
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[s.c. n.c. 92] 
J. C. Shah, 

K. S. Htgde and 
A. N. Grover, JJ. 
16-3-1970. 


Om Prakash v. 
State of Haryana . 
C.A. No. 2542 of 1969. 


Constitution . °f India (1950), Article 226— Petition under raising issues of facts 
summary dismissal without calling upon State to file reply affidavit— Propriety. 

, „ T £ ere IS “° ™ le that *e High Court will not tiy issues of fact in a wiit petition- 
in «icn case the Court has to consider whether the party seeking relief has an alter- 
native remedy which is equally efficacious by a suit, whether refusal to grant relief 
tf-.ii y nt petltI °? may amount to denying relief, whether the claim is based substan- 
„ consideration of evidence oral and documentary of a complicated nature 

nawhethe. the case is otherw ise fit for trial in exercise of the jurisdiction to issue 
nigh prerogative writs. 

~ present case the High Court did not call upon the State to file a reply 

mdavitand did not consider whether the facts raised were so complicated cr that for 
other reasons it would be inappropriate to try the dispute in the writ petition. The 
nigh Court was in error in summarily rejecting the petition. 

Appeal allowed. 


[s.c. n.c. 93] 

rJ- c - Shalt, Perumal Nadar (dead) v- 

a ’ \r p, e %de and Ponnuswami. 

17-3 Ti 70 JJ ' CA - N °' 354 ° f 1967, 

Hindu Law — Marriage — Marriage of Hindu male with Christian female after her 
conversion to Hinduism — Validity — Conversion to Hinduism — Essentials and evidence 


■ -Madras Hindu (Bigamy Prevention and Divorce) Act (VI of 1949)— Applicability 
1 leading and proof. 

Evidence Act (I of 1S72), section 112 — Birth during subsistence of valid marriage 
Presumption. 


A person may be a Hindu by birth or by conversion. A mere theoretical allegi- 
‘ n S9. the Hindu faith by a person born in another faith does not convert him into 
(ra r - n0r IS a ^ are declaration that he is a Hirdu sufficient to be converted to the 
- ™u faith. But such an intention accompanied by conduct unequivocally express- 
ing that intention may be sufficient evidence of conversion. No formal ceremony 
purification or expiation is necessary to effectuate conversion. 


r evidence in the present ca.se clea.rly establishes that the ‘parents of A, an 

Hclian Christian, arranged her marriage with P, a Hindu. The marriage was per- 
^ >CCOrd ' n ® to Hindu rites and ceremonies in the presence of relatives who were 
nvited to attend. Customary ceremonies peculiar to a marriage between Hindus 
w ^ re P :i formed : no objection was raised to the marriage and a.ftcr the marriage A 
and ?L <Xptc< * ky the local Hindu Nadar community as belonging to the Hindu faith, 
no d k° m her was also treated as a Hindu. On the evidence there can be 
sn'cir° Ubt - t ^ iat ^ bona fide intended to contract marriage with P. Absence of 
was ilc . ex P :ator y or purificatory- ceremonies will not be sufficient to hold that she 
fact ^t C p nVerted to Hinduism before the marriage ceremony wa.s performed. The 
with d ° Cao5e to S° through the marriage ceremony according to Hindu rites 
accetred n v. tbe presence °f large number of persons clearly indicates that he 
n-r<w.~ j“at A was converted to Hinduism before the marriage ceremonv was 
Performed. Hence the marriage is valid. - 
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It cannot be held, in the absence of a specific plea and issue raised to that 
end, that a person was domiciled in the State of Madras and was on that account 
governed by the provisions of the Madras Hindu (Bigamy Prevention and Divorce) 
Act, 1949. ' 

If it be accepted that there was a valid marriage between P and A and during 
the subsistence of the marriage the plaintiff was torn, a conclusive presumption arises 
that lit was the son of P, unless it be established that at the time when the plaintiff 
was conceived, P had no access to A. 

V.K. Appeal dismissed- 


[s.c. n.c. 94] 

J. C. Shah and State of Maharashtra v. 

K. S. Hegde, JJ. Champalal Kishanlal Mohta. 

17-3-1970. Review Petition No. 29 of 1969. 

in C.A. No. 1878 of 1967. 

Bombay Sales Tax Act (LI of 1959) as amended by Maharashtra Act (XV of 1967)> 
section 2 (13) — Sale of standing trees — Exigibility to tax. 

Standing timber may ordinarily not be regarded as “ goods ”, but by the inclusive 
definition given in section 2 (7) of the Sale of Goods Act things which are attached 
to the land may be the subject-matter of contract of sale provided that under the 
terms of the contract they are to be severed before sale or under the contract of sale. 

In the present case it was expressly provided that the timber agreed to be sold 
shall be severed under the contract of sale. The timber was therefore “ goods ” 
within the meaning of section 2 (7) of the Sale of Goods Act and the expression “ sale 
of goods ” in the Constitution in Entry 54, List H, Schedule 7, having the same 
meaning as that expression has in the Sale of Goods Act, sale of timber agreed to be 
severed under the terms of the contract may be regarded as sale of goods, chargeable 
to sales tax under the Bombay Sales Tax Act, 1959 by virtue of the Amendment 
made with restrospective effect by the Maharashtra Act XV of 1967. 

V.K. Appeal allowed. 


[s.c. n.c. 95] 

J. C. Shah, Jhanda Singh V. 

K. S. Hegde and Gram Sahha of Village Umri. 

A. A r . Grover, JJ. C.A. No. 1487 of 1968. 

17-3-1970. 

Civil Procedure Code (V of 1908), section 100— Second appeal — Admission on the 
ground that the matter will be settled by compromise — No compromise — Power of 
High Court to dismiss without hearing. 

The High Court had no power, once the second appeal was admitted to file, 
to dismiss it without a hearing. The appeal was not disposed of for non-pro'ccution 
nor on the ground of abatement. The appellant was ready to argue the appeal on 
the merits. Even if it be that the Court would not have admitted the appeal but 
for the representation made to it that it was likely to be settled by compromise, once 
it was admitted the Court had no power to dispose of the appeal without a. 
hearing on the merits. The appeal must be heard subject of course to the limitation 
of section 100, Civil Procedure Code. 

V.K. 


Appeal allowed cr.d 
case remandt J. 
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[s.c. n.c. 96] 

M. Hidayatullah, C.J., Bharat v. 

A. K. Ray and State of U. P. 

/. D. Dua, JJ. CrI.A. No. 158 of 1969. 

17- 3-1970. 

Criminal Trial — Confessions and retracted confessions — Evidentiary value of. 

The law as to confessions is perhaps too widely stated. Confessions can be 
acted upon if the Court is satisfied that they are voluntary and that they are true. 
The voluntary' nature of the confessions depends upon whether there was any threat, 
inducement or promise and its truth is judged in the context of the entire prosecution 
case. The confession must fit into the proved facts and not run counter to them. 
When the voluntary character of the confession and its truth are accepted it is safe 
to rely on it. Indeed a confession, if it is voluntary' and true and not made under 
any inducement or threat or promise, is the most potent piece of evidence against the 
maker. R.tracted confession, however, ^stands on a slightly different footing. As 
the Privy Council once stated, in India, it is the rule to find a confession and tc find 
h retracted later. A Court may take into account the retracted confessions, but it 
must look for the reasons for the making of the confession as well as for its retrac- 
tion. and must weigh the two to determine whether the retraction affects the voluntary 
nature of the confession or not. If the Court is satisfied that it was retracted because 
of an after-thought or advice, the retraction may not weigh with the Court if the 
general facts prosed in the case and the tenor of the confession as mr.de and the 
circumstances of its making and withdrawal warrant its user. AH the same, the 
Courts do not act upon retracted confession without finding assurance from some 
other source as to the guilt of the accused. Therefore, it can be stated that a true 
confession made voluntarily may be acted upon with slight evidence to corroborate 
it, but a retracted confession requires the general assurance that the retraction was 
an afier-thought and that the earlier statement was true. 

V.K. Appeal dismissed. 

[s.c. n.c. 97] 

J. C. Shah, 

Id. S. Hegdz and 
A. N. Grover, JJ. 

18- 3-1970. 

Civil Procedure Code (V of 1908), section 47— Execution of decree— Objection 
on the ground that Court which passed the decree had no jurisdiction — If may he raised 
before the executing Court. 

A Court executing a decree cannot go behind the decree : between the parties 
or their representatives it must take the decree according to its tenor, and cannot 
entertain any objection that it is incorrect in Jaw or in facts. Until it is set aside 
by an appropriate proceeding in appeal or revision, a decree even if it be erroneous is 
stiLl bmd'ng between the parties. 

When a decree which is a nullity, for instance where it is passed without bringing 
the legal representatives on the record of a person who was deed at the da.te of the 
decree, or against a ruling prince without a certificate, is sought to be 
executed an objection in that behalf may be raised in a proceeding for execution. 
Again, when the decree is made bya Court which has no inherent jurisdiction to make 
it, objection as to its validitv mav be raised in an execution proctedmg if ike objec- 
tion appears on the face of the record : where the objection as to the jurisdiction of 
the Court to pass the decree does not appear on the face of the record and requires 
examination of the questions raised and decided at the trial or which ccu'd have been 
but have not teen raised, the executing Court will have no jurisdiction to entertain 

ap objection as to the validitv of the decree even on the ground of absence of jurisdic- 
tion. 


Vasudev DhanjibbJ Modi v. 
Rajabhai Abdul Relrman. 
C.A. No. 406 of 1967. 
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Thus, if the decree is on the face of the record without jurisdiction and the ques- 
tion does not relate to the territorial jurisdiction or under section II of the Suits 
Valuation Act, objection to the jurisdiction of the Court to make the decree may be 
raised : where it is necessary to investigate facts in order to determine whether the 
Court which had passed tne decree had no jurisdiction to entertain and try the suit, 
the objection cannot be raised in the execution proceeding. 

V.K. Appeal allowed. 


[s.c. n.c. 98j 

J. C. Shah and Debi Prasad v. 

K. S. Hegde, JJ. Iribeni Deri. 

18-3-1970. C.A. No. 707 of 1965. 

Hindu Law — Adoption — Essentials — Proof. 

Fcr an adoption to be valid under the Hindu law, there must be a formal cere- 
mony of giving and taking. This is true of the regenerate castes as well as of the 
Sudras. Although no particular form is prescribed for the ceremony, the law requires 
that the natural parent should hand over the adoptive boy and the adoptive parent 
must receive him, the nature of the ceremony varying according to the circumstances. 

It is true that it is well settled that a person who seeks to displace the natural 
succession to property by alleging an adoption must discharge the burden that lies 
upon him by proof of the factum of adoption and its validity. But in the case of an 
ancient adoption evidence showing that the boy was treated for a long time as the 
adopted son at a time when there was no controversy, is sufficient to prove the adop- 
tion althougn evidence of actual giving and taking is not forthcoming. 

In the case of all ancient transactions, it is but natural that positive oral evidence 
will he lacking. Passage of time gradually wipes out such evidence. Human allairs 
often have to be judged on the basis of probabilities. Rendering ol justice will 
become impossible if a particular mode of proof is insisted upon under all circum- 
stances. In judging whether an adoption pleaded has been satisfactorily proved or 
not, we have to bear in mind the lapse oftime between the date of the alleged adop- 
tion and the date on which the concerned party is lequi.cd to adduce proof. In the 
case of an adoption said to have taken place years before the same is questioned, 
the most impoitant evidence is likely to be that the alleged adoptive father held out 
the person claiming to have been adopted as his son ; the latter treated the. former 
as his father and their relations and friends treated them as father and son. There 
is no pro-determined way of proving a fact. A fact is said to have teen proved where 
after considering the matters before it, the Court either believes it to exist or con- 
siders its existence so probable that a prudent man ought, under the circumstances 
of the particular case, to act upon the supposition that it exists. Hence if after taking 
an overall view of the evidence adduced in the case, the Court is satisfied that the 
adoption pleaded is true, it must necessarily proceed on that basis, in the absence or 
any evidence to the contrary, that it is a valid adoption as well. 

V.K. Appeal dismissed. 


[End of Volume (1970) I S.C.J. (nrc)J 
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In the presentcase by order, dated 25th February', 1965, for the assessment year 
1964-65 the company was treated as an agent of the non-resident principal. Since 
the company was treated as an agent of the non-resident it became liable to pay 
advance tax in the financial year 1964-65. By virtue of section 207 read with section 
208 the declaration that the company was an agent involved liability to pay advance- 
tax as well as tax assessed on regular assessment. We are unable to hold that the 
liability to pay advance tax did not arise against the company. 

The plea that the provisions imposing liability to pay advance tax upon an agent 
of a non-resident infringe the equality clause of the Constitution has no substance. 
As already observed, the liability to pay advance tax arises under sections 207 and 
20S and its quantum is determined by sections 209, 210 and 212 (3), and it is not 
predicated of the accrual of liability that the total income of the previous year should 
br ascertained or precisely ascertainable when demand is made by the Income-tax 
Offieer under section 210, or when the assessee is required to make an estimate. 
The assumption that an assessee whose year of account coincides with the financial 
year is not in respect of that year liable to pay advance tax is not warranted. The 
computation of advance tax is not dependent upon the completion of the previous 
year : it depends upon the rules prescribed by sections 209, 210 and 212. Every 
person w’ho has been previously assessed to tax is liable when ordered by the Income- 
tax Officer to piy advance tax, subject to the right to make an estimate under section 
212 (l). A person who has not been previously assessed but whose income is likely 
to exceed the specified amount is also liable to pay advance tax. The Act does rot 
accord discriminatory treatment between different assessees. Payment of advance 
tax is on account and is always liable to be adjusted against the tax assessed on 
regular assessment. That again applies to all assessees. It is then difficult to appre- 
ciate the grounds on which the plea of denial of equal protection may be sustained. 
The only ground urged, that an assessee may escape liability to pay advance tax 
where his previous year coincides with the financial year, is without substance, and 
no other ground is set up in support of the plea of violation of the guarantee of 
equality under Article 14 of the Constitution. 

The petition therefore fails and is dismissed with costs. 

T.K.K. Petition dismissed. 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present J. C. Shah, Acting C. J., V. Ramaswami And A. N. Grover, JJ. 

State of Kerala ... Appellant * 

v. 

A. B. Abdul Kadir and others ... Respondents. 

Luxary Tax on Tobacco (Validation) Act. 1964 (IX of 1964) and Constitution of India 
(1950), Articles 301 and 304 (a) — Prohibition imposed by article 301 when 
attracted — Every case must be Judged on its own facts and circumstances 
— Duty of High Court. 

It is well-established by numerous authorities of this Court that only such res- 
trictions or impediments which directly or immediately impede the free flow 
of trade, commerce and intercourse fall within the prohibition imposed by 
Article 301 . A tax may in certain cases directly and immediately restrict or 
hamper the flow of trade, but every imposition of tax does not do* so. Every 
case must be judged on its own facts and in its own setting of time and cir- 
cumstance. In the present case the High Court has not gone into the ques- 
tion whether the provisions of Act IX of 1964 and the notification dated 25th 


CA. No. 517 of 1967. 

s c J— 107 


30th July, 1969. 
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January', 1951, issued under the Cochin Tobacco Act constitute such restric- 
tions or impediments as directly and immediately hamper free flow of trade, 
commerce and intercourse and, therefor, fall within the prohibition imposed 
under Article 301 of the Constitution. Unless the High Court first comes to 
the finding on the available material whether or not there is infringement after 
guarantee under Article 301 of the Constitution, the further question as to 
whether the statute is saved under Article 304 [bj does not arise and the 
principle laid down by this Court in Kuiyam oiores case, (1966) 1 S.C.R., 865: 
(1966) 2 S.C.J. 367, cannot be invoked. 

Appeal from the Judgment and Order dated the 3rd October, 1966 of the 
Kerala High Court in Original Petition No. 934 of 1964. 

M. R. K. Pillai, Advocate for Appellant. 

R. Gopalakrislman, Advocate, for Respondents. 

The Judgment of the Court was delivered by 

Rama&wami, J . — This anpeal is brought by certificate from the judgment of 
the Kerala High Court in O.'P. No. 934 of 1964. 

The respondents are dealers in tobacco and tobacco preparation and are doing 
business in Mattancherry in the name and style of A. S. Bava, Tobacco. In 
the year 1909, Cochin Tobacco Act (VII of 1084 (M.E.) ) was enacted by the Maha- 
raja of Cochin. Section 4 of that Act prohibited the transport, import of export, 
sale and cultivation of tobacco except as permitted by the Act and Rules 
framed thereunder. Section 5 of the Act gave power to the Dewan to make 
rules from time to time consistent with the Act, to permit absolutely or subject 
to any condition the possession for sale, or cultivation of tobacco. In pursuance 
of the power given by this section the Dewan was making roles from time to 
time relating to the matters specified in the Act. Cochin State was integrated 
with Travancore on 1st April, 1950 in order to form the new State of Travan- 
core-Cochin. On that date, after the Constitution came into force the State of 
Travancore-Cbchin became a Part B State and by the Finance Act, 1950, the 
Central Excise and Salt Act (I of 1944) was extended to the Travancore-Cochin 
State. Section 13 (2) of the Act provided that if immediately before the first 
day of April, 1950 there was in force in any Staie other than Jammu and Kash- 
mir a law corresponding to, but other than, an Act referred to in sub-section (I) 
or (2) of section 11, such law was repealed with effect from such dale. In 
consequence of this provision in the Finance Art, rules which were in force on 
1st April, 1950 were changed in Cochin and by a notification dated 3rd August, 
1950, the system of auction sales of A and B Gass shops was done away with 
and instead graded licence fees were introduced for various clauses of licences 
including ‘CT class licences. The State of Travancore-Cochin was collecting 
licence fee from the respondents for the period from 17th August, 1950 to 31st 
December, 1957 on the strength of the said rules framed by the Travancore- 
Cochin State. In 1956 the respondents filed O. P. No. 70 of 1956 in the High 
Court of Kerala for the refund of the licence fee collected after 1st April, 1950 on 
the ground that the Cochin Tobacco Act stood repealed by the Finance Act, 1950 
because of the extension of the Central Excise and Salt Art (I of 1944) to the 
Part B State of Travancore-Cochin and in consequence the notifications issued 
in August, 1950 and January, 1951 framing new rules for the issue of licences 
and prescribing fees therefor under the powers conferred by the Cochin and Ira- 
vancore Acts were ab initio void because the Acts under which the notifications 
were purported to be issued stood repealed from 1st April, 1950. The petition 
was opposed by the appellant on the ground that the Act and the rules were not 
repealed by the extension of the Central Excise and Salt Act ( 1 of 1944) to Tra- 
yancore-Cbchin State. The High Court dismissed the writ petition holding that 
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the tax levied by virtue of the rules framed under the Travancore-Cochin Tobacco 
Acts was not a duty of excise coming within the Union List but it was a tax on 
luxuries coming within Entry 62 of the State List. The respondents took the 
matter in appeal to this Court which held that the rules framed under the Cochin 
Tobacco Act of 1084 (M.E.) and the Travanccre Tobacco Regulation of 1087 
(M.E.) requiring licences to be taken out for storage and sale of tobacco and for 
payment of licence fee in respect thereof were law corresponding to the provisions 
of the Central Excise and Salt Act, 1944 and hence were superseded on 1st 
April, 1950 by virtue of section 13 (2) of the Finance Act, 1950. Consequently, 
the new rules framed in August, 1950 and January, 1951 for the respective areas 
of Cochin and Travancore for the issue of licences and payment of fee for storage 
of tcbacco were invalid ab initio. The Court did not consider it necessary to 
decide whether the Cochin and Travancore Acts were within the competence of 
the State Legislature under Entry 62 of List II for that question would only 
anse if those Acts were not repealed as corresponding law under section 13 (2) 
of the Finance Act,. 

Soon after the decision of this Court the respondents complained to the 
appellant that a sum of Rs. 1,11,750 had been illegally collected as licence fee 
from 1125 to 1133 (M.E.). On 29th April, 1962, the appellant refunded a sum of 
Rs. 73,500 but did not return the balance. 

On 16th December, 1963, the Government of Kerala promulgated Ordinance 
I of 1963 which was later replaced by Act IX of 1964. The Ordinance was pro- 
mulgated in order to avoid the effect of the decision of this Court in A. B. 
A jJalkadtr and o titers v. The State of Kerala 1 in respect of the period from 17lh 
August, 1950 to 31st December, 1957. Section 3 of the Act provides: 

“For the period beginning with the 17th day of August, 1950 and ending on 
the 31st day of December, 1957 every person vending or stocking tobacco within 
any area to which this Act extends shall be liable and shall be deemed always 
to have been liable to pay a luxury tax on such tobacco in the form of a fee fcr 
licence for the vend and stocking of the tobacco, at such rates as may be pres- 
cribed not exceeding the rates specified in the schedule.” 

Section 4 confers rule-making power and states : 

“(1) The Government may, by notification in the Gazette, make rules to 
cany out the purposes of this Act. 

(2) In particular, and without prejudice to the generality of the foregoing 
power, such rules may proride for: — 

(/) the prohibition of the vending of tobacco except under a licence; 

(//) the issue of licences for the vend and stocking of tobacco and the 
procedure therefor; 

(Hi) Classification of licences and the rate at which tax in the form of a fee 
for licence may be levied for each class of licences; 

(/r) appeals from orders under the rules. 

(3) The rules and notifications specified below purported to have been issued 
under the Tobacco Act of 10S7 (Travancore Act I of 10S7) or the Cochin 
Tobacco Act VII of 10S4 as the case may be, in so far as thev relate or purport 
to relate to the levy and collection of fees for licences for the vend and stocking 
of tobacco, shall be deemed to be rules issued under this section and shall be 
deemed to have been in force at all material times:*’ 

* * * 

l. (1953) I S CJ.75 :(1962}2S.C.R.(Supp.) 741. 
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Section 5 provides: 

“Notwithstanding any judgment, decree or order of any Court, all fees for 
licences for the vend or stocking of tobacco levied or collected or purported to 
have been levied or collected under any of the rules or notifications specified 
in sub-section (3) of section 4 of the period beginning with the 17th day of 
August 1950 and ending on the 31st day of December, 1957 shall be deemed 
to have been validly levied or collected in accordance with law as if this Act 
were in force on and from the 17th day of August 1950 and the fees for licences 
were a luxury tax on tobacco levied under the provisions of this Act and 
accordingly (a) no suit or other proceeding shall be maintained or continued 
in any Court for the refund of any fees, paid or purported to have been paid 
under any of the said rules or notifications: 

and 

( b ) no Court shall enforce a decree or order directing the refund of any fees 
paid or purported to have been paid under any of the said rules or notification.” 

Section 6 enacts: 

AYnere an}' amount, paid or purported to have been paid as a fee for 
licence under any of the rules or notifications specified in sub-section (3) 
of section 4 has been refunded after the 24th day of January, 1962 and such 
amount would not have been liable to be refunded if this Act had been in 
force on the date of the refund, the person to whom the refund was made 
shall pay the amount so refunded to the credit of the Government in any 
Government treasury on or before the 16th day of April, 1964 where such 
amount is not so paid, the amount may be recovered from him as an ariear 
of land revenue under the Revenue Recovery Act for the time being in force.” 

The notification dated 25th January, 1951, issued under the Cochin Tobacco Act 

of 1084 reads as follows: 

“ In exercise of the powers conferred by section 5 of the Cochin Tobacco 
Act VII of 1084 as subsequently amended and as continued in force by the 
Travancore-Cochin Administration and application of Laws Act VI of 1125 
and in supersession of all previous notifications and Rules on the subject, the 
following rules are prescribed under sanction of His Highness the Raj Pnunukh 
for the import, export, sale, transport possession, disposal of things confiscated 
and the grant of rewards under the said Act and for generally carrying out the 
provisions thereof.. 

* * * r> 

Clause 16: 

“(i) Holders (stockist or ‘A’ Class licences shall be entitled to purchase tobacco 
from any dealer within or without the State without any quantitative restric- 
tion. This class of licences shall sell only to other ‘A’ Gass licencces or to 
‘B’ class licencees., 

(«) the annual fees for these licencees shall be as follows : 
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Variety of tobacco 
stocked 

Maximum 
quantity Cds 

Minimum fee 
prescribed 

Rs. 

Fee payable for 
stocking additional 
quantities 

Rs. 

A. Jaffna tobacco 

100 

1500 

Rs. 100 for addi- 
tional auantity 
of 100 Cds or 
fraction thereof 

B. Tobacco produced in 
India (Mfd.) 

100 

1000 

Rs. 750 do 

C. Beedi or Beedi tobacco 

25 

1000 

Rs. 750 for addi- 
tional quantity 
of 25 Cds or fra- 
ction thereof. 

D. Tobacco preparation of 
all kinds 

to the value 
of 20,000 

1000 

Rs. 750 for addi- 
tional quantity 
to the value of 
Rs. 20.000 or 
fraction thereof. 


N.B. — For the purpose of calculating stockist licence fee in respect of 
tobacco preparations, the cost price of the article will be taken Into account.- 
The licence fee will be realised only for the quantities brought in from outside 
the State.” 

After the enactment of Act IX of 1964. the appellant made a demand on the 
respondent to repay the amount of Rs. 73,500 which had been refunded to the 
respondent in accordance with the Supreme Court iudgment. Thereupon the 
respondent filed writ petition O.P. No. 934 of 1964 which was allowed by 
the High Court on the ground that Act IX of 1964 and the rules were ultra vires 
the Constitution of India. 

It was held by the High Court that in the absence of any production, of 
tobacco inside the Kerala State it was not competent for the Kerala Legislature 
to impose a tax on tobacco imported from outside the State and therefore the 
provisions of the Luxury Tax on Tobacco (Validation Act) 1964 violated the 
guarantee contained in Articles 301 and 304 of the Constitution. In reaching 
this conclusion the Hich Court purported to follow the decision of this Court in 
Kalyani Stores v. The State of Orissa \ 

It is necessary at this stage to set out the 'relevant Articles in Part XHI of 
the Constitution as it stood at the material times : 

"Article 301 : 

Subject to the other provisions of this part, trade, commerce and intercourse 
throughout the territory of India shall be free. 

Article 302 : 

‘Tarliamcnt may by law impose such restrictions on the freedom of trade, 
commerce or intercourse between one State and another or within any part of 
the territory of India as may be required in the public interest.” 


I. (19651 I S.C.R. S6S : (1965) 2 S.CJ. 367. 
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Article 304 : 

“Notwithstanding anything in Article 301 or Article 303, the Legislature of 
a State may by law : 

(a) impose on goods imported from other States (or the Union territories) 
any tax to which similar goods manufactured or produced in that State are 
subject, so, however, as not to discriminate between goods so imported and 
goods so manufactured or produced; and 

( b ) impose such reasonable restrictions on the freedom of trade, commerce 

or intercourse with or within that State as may be required in the^ public 
interest : ' 

Provided that no Bill or amendment for the purposes of clause r b) shall be 
introduced or moved in "the Legislature of a State without the previous 
sanction of the President.” 

The true scope and effect of these Articles was the subject-matter of consi- 
deration in i Atiahari Tea Co. .Ltd. v. The State of A t.ww l 2 . The majority view 
was expressed by Gajendragadkar, J. at page 860 as follow's : 

“In construing Article 301 we must, therefore, have regard to the general 
scheme of our Constitution as well as the particular provisions in reeard to 
taxing laws. The construction of Article 301 should not be determined on 
a purely academic or doetrinnaire considerations; in construing the said Arti- 
cle we must adopt a realistic approach and bear in mind the essential features 
of the separation of powers on which our Constitution rests. It is a federal 
constitution which we are interpreting, and so the impact of Article 301 must 
be judged accordingly- Besides, it is not irrelevant to remember in this con- 
nection that the Article we are construing imposes a constitutional limitation 
on the pow'er of the Parliament and State Legislatures to levy taxes, and gene- 
rally, but for such limitation, the powder of taxation would be presumed to be 
for public good and would not be subject to judicial review or scrutiny. _ Thus 
considered we think it would be reasonable and proper to hold that restrictions 
freedom from which is guaranteed by Article 301, would be such restrictions 
as drrectfy and immediately restrict or impede the free flow or movement of trade. 
Taxes may and do amount to restrictions: but it is only such faxes as_ directly 
and immediately restrict trade that would fall within the purview' of Article 301. 
The argument that all taxes should be governed by Article 301 whether or not 
their impact on trade is immediate or mediate, direct or remote, adopts, in our 
opinion, an extreme approach which cannot be upheld. If the said argument 
is accepted it w'ould mean, for instance, that even a legislative enactment pres- 
cribing the minimum wages to industrial employees may fall under Part XITI 
because in an economic sense an additional wage bill may indirectly affect trade 
or commerce. We are, therefore, satisfied that in determininE the limits of the 
width and amplitude of the freedom guaranteed by Article 301 a rational and 
workable test to apply would be: Does the impugned restriction operate 
directly or immediately on trade or its movement?” 

In the AntnmohiJr Transport ( Rajasthan ) Ltd. v. The State of Rains than -. the 
view of Gajendragadkar. J., was accepted as corrected by the majority of the 
Judges. The - principle was reiterated bv this Corurt in / rdhre Sugars Ltd. v. 
State of Andhra Pradesh \ In that case the question which arose was wire' her 
section 21 of the Andhra Pradesh Sugar Cane (Regulation of Supply and Purchase) 
Act which authorised the State Government to levy a tax at such rate not exceed- 
ing five rupees per metric tonne as may be prescribed on the purchare of car.c 

1. 0951) 1 S C.R. £09. W.R (S.C.V 117 : (196S1 1 S C-J. 694 : A T R. 

2. (1963) 1 S.C.R. 491. JPGS S.C. 599. 

?. (196S) 1 MX J. (S.C/) 117 : 096S) 1 An. 
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required for use, consumption or sale in a factory was whether section 21 of the 
Andhra Pradesh Sugar Cane Regulation of Supply on the sale of goods did not 
directly impede or hamper the flow of trade and section 21 was no exception and 
was not violative of Article 301 of the Constitution. A similar view was express- 
ed in the S' ate of Mcdras v. K. Natctraja Mudalrar 1 in which the question at 
issue was whether sections 8 (2) and 8 (5) of the Central Sales Tax Act, 1956 were 
hitra vires of Articles 301 and 303 of the Constitution. It was pointed out that 
an Act which was merely enacted for the purpose of imposing tax which was to 
he collected and to be retained by the State did not amount to a law giving or 
authorising the giving of, any preference to one State over another, or making, 
or authorising the making of, any discrimination between one State and another 
merely because of varying rates of tax prevailing in different States. At page 
156 of the report Shah, J., speaking for the Court observed : 

‘•The flow of trade does not necessarily depend upon the rates of sales tax : 
it depends upon a variety of factors, such as the source of supply, place of con- 
sumption, existence of trade channels, the rates of freight, trading facilities, 
availability of efficient transport and other facilities for carrying on trade. In- 
stances can easily be imagined of cases in which notwithstanding the lower rate 
of fax in a particular part of the country" goods may be purchased from another 
part, where a higher rate of tax prevails. Supposing in a particular State in 
respect of a commodity the rate of fax is 2 per cent., but if the benefit of that 
low rate is offset bv the freight which a merchant in another State may have to 
pav for carrying that commodity" over a long distance, the merchant would be 
willing to purchase the coeds from a nearer State even thouch the rate of tax 
in that State may be higher. Existence of long-standing business relations, 
availability of communications, credit facilities and a host of other factors — 
natural and business — enter into the maintenance of trade relations and the 
free flow of trade cannot necessarily be deemed to have been obstructed merely 
because in a particular State the rate of tax on sales is higher than the rates 
prevailing in other States”. 

On behalf of the appellant it was contended that the High Court was not 
right in holding that the ratio of Kalycri Stores cmc- applied to the present 
case and. that Kerala Act IX of 1964 was violative of Article 301 of the Consti- 
tution . Tim view taken by the High Court was that in the absence of any produc- 
tion of tobacco inside Kerala State, it was not competent for the Kerala 
Legislature to enact the impuened Act under Article 304 fa* 1 of the Constitution. 
In support of this view the Higli Court relied upon the following passage from 
the judgment of this Court : 

“Exercise of the power under Article 304 fa) can only be effective if the tax 
or duty imposed on goods imported from other States and the tax or duty im- 
posed on similar goods manufactured or produced in that State are such that 
there is no discrimination against imported goods. As no foreign liquor is 
produced or manufactured in the State of Orissa, the power to legislate given 
by Article 304 is not available and the restriction which is declared on the 
ground of trade, commerce or intercourse by Article 301 of the Constitution 
remains unfettered.” 

Tn our opinion the High Court has not correctly appreciated the import of 
the decision of this Court in the Kalyas i Store; cx\c~. The appellant in that 
case challenged the imposition of a duty of excise on ‘foreign liquor* imported 
into the Orissa State which had been levied at Rs. 40 per L. P. Gallon until 

I .-lar}' 1 SC.J. 51S:.mtv j An W R S.C.R.S29 : A.t.R 1959 SC. 147. 
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31st March, 1961 by virtue of a notification issued in 1937 under section 27 of the 
Bihar and Orissa Excise Act, 1915 and which had been enhanced with effect 
from 1st April, 1961 by a fresh notification. It was contended on behalf of 
the appellant that since no ‘foreign liquor’ was manufactured within the State 
and consequently no excise duty was being levied on any locally manufactured 
‘foreign liquor’ countervailing duty could not be charged on such liquor brought 
from outside the State and that the impost was in violation of Articles 301, 303 
and 304 of the Constitution. It was held by the majority of Judges that the 
notification dated 31st March, 1961 enhancing the levy by Rs. 30 per L. P. 
Gallon infringed the guarantee of freedom under Article 301 and may be saved 
only if it falls within the exception contained in Article 304. As no liquor was 
produced or manufactured within the State, the protection of Article 304 was not 
available. The decision was based on the assumption that the notification dated 
31st March, 1961 enhancing duty on Foreign liquor infringed the guarantee under 
Article 301 and may be saved if it fell within the exceptions contained in Article 
304 of the Constitution. The Court did not intend to lay down the proposition' 
that the imposition of a duty or tax in every case would be tantamount per .re 
to an infringement of Article 301. As we have already pointed out it is well 
established by numerous authorities of this Court that only such restrictions 
or impediments which directly or immediately impede the free flow of trade, com- 
merce and intercourse fall within the prohibition imposed by Article 301 . A tax 
may in certain cases directly and immediately restrict or hamper the flow of 
trade, but every imposition of tax does not do so. Every case must be judged 
on its own facts and in its own setting of time and circumstance. In the pre- 
sent case the High Court has not gone into the question whether the provisions 
of Act IX of 1964 and the notification dated 25th January, 1951 issued under 
the Cochin Tobacco Act constitute such restrictions or impediments as directly 
and immediately hamper free flow of trade, commerce and intercourse and, there- 
fore, fall within the prohibition imposed under Article 301 of the Constitution.- 
Unless the High Court first comes to the finding on the available material whether 
or not there is infringement of the guarantee under Article 301 of the Constitu- 
tion the further question as to whether the statute, is saved under Article 304 ( 1 
does not arise and the principle laid down by this Court in Kalyaui Stores case 
cannot be invoked . 

Jt' was also said on behalf of the respondents that the State Legislature had 
no power to levy and collect licence fee under the impugned Act as it. was in 
substance a duty of excise falling under the Union List. The contrary viewpoint 
was presented on behalf of the appellant and it was contended that the legisla- 
tion falls under Entry' 62 of List II and the State Legislature was competent to 
enact. It is open to the parties to argue this matter before the High Court at 
the time of re-hearing.- 

For the reasons already expressed we hold that the appeal should be. allowed 
and the judgment of the Kerala High Court dated 3rd October, 1966 in .O.”- 1 
No. 934 of 1964 should be set aside and the case should go back for hearing in 
the light of the law laid down in this judgment. 

It is desirable that the High Court should give an opportunity to the parties 
to file further affidavits before taking up the case for rc-hcaring. 

On behalf of the appellants Mr. Chagla has given an undertaking that the 
provisions of the Act would not be enforced acainst the respondents for a monin 
from this date. The respondents say that they will apply to the Kerala Hig 1 
Court for stay in the meanwhile. 

S.vjr Appeal allowed. 


1. (1965) 1 S.C R. 565: (1966) 2 S C J- 367. 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — J. C. Shah, Acting Chief Justice and K. S. Hegde, J. 

Sidrannppa ••• Appellant * 

v. 

Rajashetty and others ••• Respondents. 

Civil Procedure Code [V of 1908), Order 2, ride 2 — Bar under— When attracted. 

The requirement of Order 2, rule 2 is that every suit should include the whole 
of the claim which the plaintiff is entitled to make in respect of a cause of 
action . Cause of action is a cause of action which gives occasion for and forms 
the foundation of the suit. If that cause of action enables a person to ask 
for a larger and wider relief than that to which he limits his claim, he cannot 
afterwards seek to recover the balance in independent proceedings. 

In the instant case, the cause of action on the basis of which the previous 
suit was brought does not'form the foundation of the present suit. The cause 
of action mentioned in the earlier suit, assuming the same afforded a basis for 
a valid claim, did not enable the plaintiff to ask for any relief other than those 
he prayed for in that suit. In that suit he could not have claimed the relief 
which he seeks in this suit. Hence the trial Court and the High Court were 
not light in holding that the plaintiff's suit is barred by Order 2, rule 2, Civil 
Procedure Code. 

Ova^rr : Order 2, rule 2 whether applicable to a suit under section 42 of the 
Specific Relief Act. 

Ameil hv Special Leave from the~Judgment and Decree, dated the 1 8th October, 
1965 of the Mvsore High Court in Regular First Appeal No. 56 of 1963. 

M. C. Chagla, Senior Advocate, (R. Gopalakrishncn, Advocate, with him), for 
Appellant. 

S. V. Gupte. Son'o- Advocate. (R. V. Pillai. Sadashiv Rao and P. Keshava 
Pillai, Advocates, with him), for Respondent No- 1- 

The Judgment of the Court was delivered by 

Herrde. J . — This is a plaintiffs appeal bv Special Leave. The plaintiff sued 
for possession of the suit properties on the basis his title. Die suit properties 
originally belonged to the family of one Veerbaswanth Rao Deshmukh. He d'ed 
in 1892 without male issues, leaving behind him his widow Ratnabai and a 
daughter by name Lakshmibai. Ratnabai succeeded to the estate of her husband. 
She died In 1924. On her death Lakshmibai became entitled to the suit proper- 
ties. But one Parwatibai ah'a<: Pravas Bai took unlawful possession of the 
suit properties. Hence Lakshmibai instituted a suit for their possession in the 
Court of Sadar Adalath, Gulbarga against the said Panvatibai and obtained 
a decree. In execution of the said decree Lakshmibai obtained delivery' of the 
lauds described in Schedule IT to the plaint. Lakshmi died in 1948. Sometime 
thereafter Panvaribai also died. The defendant claiming to be the 
s'stcr's son of Veerbaswanth Rao Deshmukh got himself impleaded as the legal 
representative of Lakshmibai in the execution proceedings and sought delivery of 
the lands mentioned in Schedule I of the plaint. Meanwhile one Vishwanath 
aHecinc to be the legal representative of Parwatibai got himself impleaded in the 
execution proceedings. Thereafter the defendant and Vishwanath entered into 
a compromise in pursuance of which Vishwanath delivered possession of the 
lands included in Schedule I to the defendant. Sometime thereafter the plain- 
tiff applied to the Court to reopen the execution proceedings and implead him 
as the legal representative of Lakshmibai claiming that he is the adopted son 


C A No of 1959. 
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of Lakshmibai. The executing Court dismissed his application holding that 
his remedy was by way of a separate suit. A revision taken against that order 
to the High Court was rejected. Thereafter the plaintiff filed a suit in the 
Court of Subordinate District Judge. Bidar for a declaration that he is entitled 
to be impleaded in the execution proceedings mentioned earlier as the represen- 
tative of Lakshmibai and to proceed with the execution after setting aside the 
order made by the executing Court on the basis of the compromise entered into 
between the defendant and Vishwanath. It may be noted that that was the 
only relief asked for in the plaint. The purported cause of action for the 
suit was the dismissal of the plaintiffs application for impleading him in the 
execution proceedings. That suit should have been dismissed on the ground 
that it was not maintainable in law. But strangely enough it was dismissed 
on the ground that it was hit by section 42 of the Specific Relief Act inasmuch 
as the plaintiff did not sue for possession of the concerned property. There- 
after the suit from which this appeal arises was instituted by the plaintiff on the 
basis of his title. The trial Court dismissed his suit in respect of the lands 
mentioned in Schedule I of the plaint on the ground that the relief in question 
is barred by Order 2. rule 2, Code of Civil Procedure. It decreed the suit for 
the possession of the lands mentioned in Schedule H except items 3 and 9.- 
It also decreed the plaintiffs claim in respect of the cash amount mentioned 
in the plaint. 

Both the plaintiff and the defendant went up in appeal to the High Court 
of Mysore as against the decision of the trial Court to the extent that decision 
was against them. The High Court affirmed the decision of the trial Court. 

Before the trial Court and the High Court, there was controversy as 
regards the truth of adoption pleaded by the plaintiff. Both the Courts have 
upheld the plaintiffs claim that he was adopted by the husband of Lakshmibai. 
That question was not reopened before us. 

Before the High Court, the learned Counsel for the plaintiff conceded that 
the plaintiffs suit in resDect of items 3 and 9 of Schedule II of the plaint is 
barred by limitation. Hence that question stands concluded. 

The only question that remains for consideration is whether the High Court 
and the trial Court were right in their conclusions that the plaintiffs claim in 
respect of the lands mentioned in Schedule I of the plaint is barred by Order 
2, rule 2, Code of Civil Procedure. 

We are of the opinion that the trial Court and the High Court erred m 
holding that the plaintiff’s suit in respect of the lands mentioned in plaint Sche- 
dule I is barred bv Order 2, rule 2, Code of Civil Procedure. The suit institu- 
ted by the plaintiff in the Court of Subordinate District Judge. Bidar for a 
declaration that he is entitled to be impleaded in the execution proceedings as 
legal representative of Lakshmibai and to proceed with the execution proceed- 
ings. was as mentioned earlier, a misconceived one. It was exercise in futility. 
His remedy was to file a suit for the possession of the concerned properties on 
the basis of his title. 

The High Cburt and the trial Court proceeded on the erroneous basis that 
the former suit was a suit for a declaration of the plaintiffs title to the lands 
mentioned in Schedule I of the plaint. The requirement of Order 2, rule 2. 
Code of Civil Procedure is that every suit should include the whole of_ the 
claim which the plaintiff is entitled to make in respect of a cause of action. 
“Cause of action" means the ‘cau=c of action for which the suit was brought . It 
cannot be said that the cause of action on which the present suit was brought 
is the same ns that in the previous suit. Cause of action is a cause of action 
which gives occasion for and forms the foundation of the suit. If that cause 
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of action enables a person to ask for a larger and wider relief than that to 
which he limits his claim, he cannot afterwards seek to recover the balance by 
independent proceedings — see Moltd. Hafiz v. Mohd. Jakarta 1 . 

As seen earlier the ca use of action on the basis of which the previous suit 
was brought does not form the foundation of the present suit. The cause of 
action mentioned in the earlier suit, assuming the same afforded a basis for a 
valid claim, did not enable the plaintiff to ask for any relief other than those 
he praved for in that suit. In that suit he could not have claimed the relief 
which he seeks in this suit. Hence the trial Court and the' High Court were 
not risht in holding that the plaintiff’s suit is barred by Order 2, rule 2, Code 
of Civil Procedure.- " l." ' ' C ^ 1 

In view of our above conclusion, we have not thought it necessary to go 
info the controversy whether Order 2, rule 2. Code of Civil Procedure is appli- 
cable to a suit under section 42 of the Specific Relief Act. 

We are unable to accept the contention of the learned Counsel for the 
appellant that we should allow to the appellant mesne profits at least from the 
date of the suit. No claim for mesne profits was made in the plaint. There- 
fore we cannot go into that question in this appeal. For the mesne profits, 
if any, due to the plaintiff, he must take separate steps according to law. 

In the result this appeal is allowed and the trial Court’s decree is modi- 
fied by including therein the lands mentioned in Schedule I of the plaint. In 
other respects the decree of the trial Court is sustained. The appellant 
will be entitled to his costs both in this Court as well as in the High Court. 
V.K. Appeal allowed. 

THE SUPREME COURT OF INDIA . 

(Original Jurisdiction.) 

Present: — M. Hidayatullah. Chief Justice, S. M. Sikri, R. S. Bachawat, 

G. K. Mitter and K. S. Hegde, JJ. 

M/s. Tilokchand Motichand and others ... Petitioners * 

v. 

H. B. Munshi. Commissioner of Sales Tax, Bombay and another ... Respondents. 

Constitution of India (1950), Article 32 — Scope — The Sales Tax Officer forfeiting 
the amount ( from the petitioner) realised from their atstomers outside Bomhcy on 
account of sales tax — Petitioner questioning the vires of the provision as violative 
of Article 19(1) (f) under Article 226 of the Constitution — Payment under coercion 
after failing in the High Court — Supreme Court striking down the provision as 
violative of Article 19 (I) (f) — Petitioner filing the petition imder Article 32 
within six months from the date of judgment — Laches on the part of the petitioner 
if deprives Ivin of the relief under Article 32. 

Bombav Sales Tax Act (. Bombay Act ITT of 1953), S. 12-A (4), Limitation Act (XXXVI 
011963.) 

The Sales Tax Officer, by his order dated 17th March, 195S. forfeited a sum 
of Rs. 26.563.50 under section 21 (4) of the Bombay Sales Tax Act (Bombay 
Act HI of 1953), which provision is similar to section 12-A (4) of the Bombay 
Sales Tax Act, 1946. The petitioner promptly filed a writ petition in Bombay 
High Court challenging this order. His petition was dismissed on 28th Novem- 
ber. 1958. He also failed in appeal before the Division Bench on 7th July, 1959. 
An order of attachment followed. The petitioner paid the sum of Rupees 
26,563.5 0 in various instalments from 3rd October, 1959 to 8th August, 1960. 

1. L.R. (1922) 49 I A. 9: 42 M.LJ. 248. 


W.P. No. 53 of 1965. 


22nd November, 1968. 
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On 29th September. 1967, cm appeal from the decision of the Gujarat Hi eh 
Court in Kantilal Bahiilal v. JJ. G Patel Sales Tex Officer (1965) 16 S.T.C.- 
°73. Section 12-A (4) of the Bombay Sales Tax Act, 1946 was struck down 
\n Kmlilel B n hulalv.H.C. Patel. SalesTcx Officer. (1°681 21 S.T.C. 174: (1968) 1’ 
S.C.J. 768, as it infringed Article 19 (1) (f) of the Constitution. On 9th 
February, 1968, the petitioner filed a writ petition under Article 32 of the 
Constitution praying that the order dated 17th March', 1958 and the notice and 
the order, dated 18th December, 1958 and 24th December, 1958, be quashed. 

Could any time-limit be imposed on petitions under Article 32 of the Cons- 
titution ? 

Could the Indian Limitation Act be applied by analogy appropriate to 
the facts of the case? 

What is to be done in this case ? 

Held by majority (Hidavattillah, C. J. and Bachawat and Mitter, JJ.) with 
Sikri and Hedge, JJ. dissenting. 

Per H’davntidtnh. C.J . — A petition under Article 32 is not a suit and it is 
also not petition or an application to which the Limitation Act 
annlies. To nut curbs in the way enforcement of Fundamental 
Rights through legislative action might well be questioned under 
Article 13 (2). If a short period of limitation were prescribed the 
Fundamental Risht might well be frustrated. Prescribing too long 
period might enable stale claims to be made to the detriment of other rights 
which might emerge. If then there is no period prescribed what is the standard 
to follow ? Utmost expedition is the sine qua non for such claims. The 
partv aggrieved must move the Court at the earliest possible time and explain 
satisfactorily all semblance of delay. Where there is appearance of avoid- 
able delay and this delay affects the merits of the claim, this Court Mil consi- 
der it and in a proper case hold the part}' disentitled to invoke the extraordi- 
narv jurisdiction. Therefore, the Question is one of discretion for this Court 
to follow from case to case. It will depend on what the breach of the Funda- 
mental Right and the remedy claimed are and how the delay arose. 

The question is : Can the petitioner in this case take advantage, after a 
lapse of a number of years, of the decision of this Court ? Everybody is pre- 
sumed tc know the law. It was his duty to have brought the matter before 
this Court for consideration. In any event, having set the machinery of law 
in morion he cannot abandon it to resume it after a number of vears. because 
another person more adventurous than he in his turn got the statute declared 
unconstitutional, and got a favourable decision. There is no question here of 
a- mistake of law entitling the petitioner to invoke analogy of the Article, in 
the l. imitation Act. The present petitioner should have taken the right 
ground in the High Court and taken it in appeal to this Court after the High 
Court decided against it. Not having done so and having abandoned his own 
litfeaticn years ago. this Court cannot apply the analogy of the Article in the 
Limitation Act and give him the relief now. 

F"r Sikri J — The petitioner was under a mistake of law. when, he paid un. the 
misfate being that he thought section 12-4 <4) was a valid provision in spite of 
its imposing unreasonable restrictions. This mistake he discovered like all 
assesses when this Court struck down section 12-A (4) of the Bombay Salcs- 
tax Act. He has come to this Court within six months of that day and there 
is no delay. 

Per Bhachav:at J. — The normal remedv for recovery of money paid to the 
State under coercion or mistake of law is by suit. Where the remedy in a writ 
application under Article 32 or Article 226 corresponds to a remedy in an oral- 
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r.acy suit and the latter remedy subject to the bar of a statute of limitation, the 
Court in its writ jurisdiction acts by analogy to the statute, adopts the statute 
as its own rule of procedure and in the absence of special circumstances impo- 
ses the same limitation on the summary remedy in the writ jurisdiction. If 
the right to property is extinguished by prescription under section 27 of the 
Limitation Act, 1963, the petitioner has no subsisting right which can be enforced 
under Article 32. 

Per Mitter, J. — A payment under coercion has to be treated in the same way 
for the purpose of a claim to refund as a payment under mistake of law, but 
there is an important distinction between the two. A payment under a mistake 
of law may be questioned only when the mistake is discovered but a person 
who is under no misapprehension as to his legal rights and complains about 
the illegality or the ultra vires nature of the order passed against him can 
immediately after payment formulate his cause of action as one of payment 
under coercion. As the petitioners have come to this Court long after 
the date when they could have properly filed a suit, the application must be 
rejected.. 

Per Hedge, J. — The right given to the citizens to move this Court under Arti- 
cle 32 is itself a fundamental right and the same cannot be circumscribed or 
curtailed except as provided by the Constitution. It is inappropriate to 
equate the duty imposed on this Court to the powers of Chancery Court in 
England or the equitable jurisdiction of the American Courts. A duty impo- 
sed by the Constitution cannot be compared with discretionary powers. The 
power conferred on this Court by Article 32 is not a discretionary power. This 
power is not similar to the power conferred on the High Courts under Article 226 
of the Constitution. Hence laches on the part of an aggrieved party cannot 
deprive him of the right to get relief from this Court under Article 32., 

(Petition under Article 32 of the Constitution of India for enforcement of 
the Fundamental Rights).; 

H. K. Saak and B. Datta, Advocates and J. B. Dadachanji, Advocate of Mjs. 
J. B. Dadachanji & Co., for Petitioners. 

C. K. Daphtary, Attorney-General for India ( R . Gopalakrishnan, R. H. Dhebar 
and 5. P. Nayar, Advocates, with him), for Respondents. 

The Judgments of the Court were delivered by 

HidayattJIah, C. J. — This petition has led to a sharp division of opinion of 
among my brethren : Sikri and Hedge, JJ., would allow the petition and Bacha- 
wat and Mitter, JJ., would dismiss it. They have differed on the question whe- 
ther the petition deserves to be dismissed on the ground of delay. I agree in 
the result reached by Bachawat and Mitter, JJ., and would also dismiss it., I 
wish to state briefly my reasons.. 

At the threshhold it appears to me that as there is no law which prescribes 
a period of limitation for such petitions, each of my brethren has really given 
expression to the practice he follows or intends to follow. I can do no more 
than state the views I hold on this subject and then give my decision on the 
merits of the petition in the light of those views.. 

The problem divides itself into two. The first part is a general question to 
be considered in two aspects : (a) whether any limit of time at all can be impo- 
sed on petitions under Article 32, and \b) whether this Court would apply by 
analogy an article of the Indian limitation Act appropriate to the facts of the 
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case or any other limit? The second is what is to be done in this case? I 
shall begin by stating my views on the first question. 

There appears, to be some confusion about the scope of Article 32. That 
Article gives the right to move the Supreme Court by appropriate proceedings 
for enforcement of the rights conferred by Part III of the Constitution. The 
provision merely keeps open the doors of this Court, in much the same way, as 
it used to be said, the doors of the Chancery Court were always open. The 
State cannot place any hindrance in the way of an aggrieved person seeking to 
approach this Court. This is logical enough for it is against State action that 
Fundamental Rights are claimed. But the guarantee goes no further at least on 
the terms of Article 32. Having reached this Court, the extent or manner of 
interference is for the Court to decide. It is clear that every case does not merit 
interference. That must always depend upon the facts of the case. In dealing 
with cases which have come before it, this Court has already settled many prin- 
ciples on which it acts. A few of them may be mentioned here. 

This Court does not take action in cases covered by the ordinary jurisdiction 
of the civil Courts, that is to say, it does not convert civil and criminal actions 
into proceedings for the obtainment of writs. Although there is no rule or pro- 
vision of law to prohibit the exercise of its extraordinary jurisdiction this Court 
has always insisted upon recourse to ordinary remedies or the exhaustion of other 
remedies. It is in rare cases, where the ordinary process of law appears to be 
inefficacious, that this Court interferes even where other remedies are available. 
This attitude arises from the acceptance of a salutary principle that extraordinary 
remedies should not take the place of ordinary remedies. 

Then again this Court refrains from acting under Article 32 if the party has 
already moved the High Court under Article 226. This constitutes a comity 
between the Supreme Court and the High Court. Similarly, when a party had 
already moved the High Court with a similar complaint and for the same relief 
and failed, this Court insists on an appeal to be brought before it and does not 
allow fresh proceedings to be started. In this connection the principle of res 
judicata has been applied, although the expression is somewhat inapt and un- 
fortunate.. The reason of the rule no doubt is public policy which Coke sum- 
marised as “ interest reipublicae res jaJicatas non rescind ” but the motivating 
factor is the existence of another parallel jurisdiction in another Court and that 
Court having been moved, .this Court insists on bringing its decision before this 
Court for review. Again this Court distinguishes between cases in which a 
speaking order on merits has been passed. Where the order is not speaking or 
the matter has been disposed of on some other ground at the threshhold, this 
Court in a suitable case entertains the application before itself. Another res- 
traint which this Court puts on itself is that it does not allow a new ground to 
be taken in appeal. In' the same way, this Court has refrained from taking action 
when a better remedy is to move the High Court under Article 226 which can go 
into the controversy more comprehensively than this Court can under Article 32. 

It follows, therefore, that this Court puts itself in restraint in the matter of 
petitions under Article 32 and this practice has now become inveterate. The ques- 
tion is whether this Court will inquire into belated and state claims or take note 
of evidence of neglect of one's own rights for a long time ?• I am of opinion that 
not only it would but also that it should. The party claiming Fundamental Rights 
must move the Court before other rights come into existence. The action of 
Courts cannot harm innocent parties if their rights emerge by reason of delay 
on the part of the person moving the Court. This principle is well-recognised 
and has been applied by Courts in England and America.. 


1 J f. MoncHAND f. MUNSHI ( Hidayatullah , C. J.). 8( 3 

The En glish and American practice has been outlined in Halsbury’s Laws 
of England and corpus juris secitn-iirn. It has been mentioned by my 
brethren in their opinions and I need not traverse the same grounds again except 
to say this that Courts of Common Law in England were bound by the Law of 
Limitation but not the Courts of Chancery. Even so the Chancery Courts insisted 
on expedition. It is trite learning to refer to the maxim "delay defeats equity” 
or the Iatin of it that the Courts help those who are vigilant and do not alumber 
over their rights. The Courts of Chancery, therefore, frequently applied to suits 
in equity the analogy of the law' of Limitation applicable to actions at law and 
equally frequently put a special limitation of their own if they thought that the 
suit was unduly delayed. This was independently of the analogy of law relating 
to limitation. The same pracdce has been followed in the United States. 

In India we have the Limitation Act which prescribes different periods of 
limi tation for suits, petitions or applications. There are also residuary Articles 
which prescribe limi tation in those cases where no express period is provided... 
If it were a matter of a suit or application, either an appropriate article or the 
residuary article would have applied . But a petition under Article 32 is not a 
suit and it is also not a petition or an application to which the Limitation Act 
applies. To put curbs in the way of enforcement of Fundamental Rights through 
legislative action might well be questioned under Article 13 (2). The reason is 
also quite clear. If a short period of limitation were prescribed the Fundamental 
Right might well be frustrated. Prescribing too long a period might enable stale 
claims to be made to the detriment of other rights which might emerge. 

If then there is no period prescribed what is the standard for this Court 
to follow ? I should say that utmost expedition is the sim qua non for such 
daixns. The party aggrieved must move the Court at the earliest possible time 
and explain satisfactory all semblance of delay. I am not indicating any period 
which may be regarded as the ultimate limit of action for that would be taking 
upon mj-self legislative functions. In England a period of 6 months has been 
provided statutorily, but that could be because there is no guaranteed remedy 
and the matter is one entirely of discretion . In India I will only say that each 
case will have to be considered on its own facts. Where there is appearance of 
avoidable delay and this delay affects the merits of the claim, this Court will con- 
sider it and in a proper case hold the party disentitled to invoke the extraordi- 
nary jurisdiction. 

Therefore, the question is one of discretion for this Court to follow from case 
to case. There is no lower limit and there is no upper limit. A case may be 
brought within Limitation Act by reason of some Article but this Court need not 
necessarily give the total time to the litigant to move this Court under Article 32. 
Similarly in a suitable case this Court may entertain such a petition even after a 
lapse of time. It will all depend on what the breach of the Fundamental Right 
and the remedy claimed are and how the delay arose. 

Applying these principles to the present case what do I find ? The petitioner 
moved the High Court for relief on the ground that the recovery from him was un- 
constitutional. He set out a number of grounds but did not set out the ground 
on which ultimately in another case recovery was struck down by this Court. 
That ground was that the provisions of the Act were unconstitutional. The 
question is : can the petitioner in this case take advantage, after a lapse of a 
number of years, of the decision of this Court ? He moved the Hish Court but 
did not come up in appeal to this Court. His contention is that the around 
on which his petition was dismissed was different and tire ground on which the 
statute was struck down was not within his knowledge and" therefore he did not 
know- cf it and pursue it in this Court. To that I answer that law will presume 
that he knew the exact ground of unconstitutional! ty. Even-body is presumed 



864 the supreme court journal [1970 

to know the law. It was his duty to have brought the matter before this Court 
for consideration. In any event, having set the machinery of law in motion he 
cannot abandon it to resume it after a number of years, because another person 
more adventurous than he in his turn got the statute declared unconstitutional, 
and got a favourable decision. If I were to hold otherwise, then the decision of 
the High Court in any case once adjudicated upon and acquiesced in may be 
questioned in a fresh litigation revived only with the argument that the correct 
position was not known to the petitioner at the time when he abandoned his 
own litigation. I agree with the opinion of my brethren Bachawat and Mitter, 
JJ., that there is no question here of a mistake of law entitling the petitioner 
to invoke analogy of the Article in the Limitation Act. The grounds on 
which he moved the Court might well have impressed this Court which might 
have also have decided the question of the unconstitutionally of the Act as 
was done in the subsequent litigation by another party. The present petitioner 
should have taken the right ground in the High Court and taken it in appeal 
to this Court after the High Court decided against it. Not having done so and 
having abandoned his own litigation years ago, I do not think that this Court 
should apply the analogy of the Article in the limitation Act and give him the 
relief now. The petition, therefore, fails and is dismissed mtb costs.-. 

S.'kri, J. — I have had the advantage of reading the drafts of the judgments 
prepared by Mitter, J., and Bachawat, J.- I agree with Mitter, J., in Ms con- 
clusion that the rule laid down in Daryao v. State of U.P . 1 is inapplicable 
to the facts of the case, but for the reasons I will presently give, in my opinion 
the petition should be allowed.- 

Article 32 (2) of the Constitution confers a judicial power on the Court.. 
Like all judicial powers, unless there is an express provision to the contrary', it 
must be exercised in accordance with fundamental principles of administration 
of justice. General principles of res judicata were accordingly applied by' this Court in 
Daryao v. State of U. P. 1 and Amalgamated Coalfields Lta. v. Janapada Sabha, 
Chinawara-. I understand that one of the f undam ental principles of administra- 
tion of justice is that, apart from express provisions to the contrary', stale claims 
should not be given effect to. But what is a stale claim? It is not denied that 
the Indian Limitation Act does not directly apply' to a petition under article 32.- 
Both the English Courts and the American Courts were confronted with a similar 
problem.. In the United States the Federal Courts of Equity' solved the problem 

thus . , _ ‘ „ : « - i L 1 Lie.-' i. L e .. ’ -. f At 

“Except, perhaps, where the statute by its express terms applies to suits in 
equity as well as to actions at law, or where the jurisdiction of law and equity 
is concurrent, the rule appears to be that Federal Courts sitting in equity are 
not bound by state statutes of limitation. Nevertheless, except where unusual 
conditions or extraordinary circumstances render it equitable to do so. the 
Federal Courts usually act in analogy to the state statutes c£ limitation 
applicable to cases of like character.” (Vol. 34, American Jurisprudence, 
Limitation of Actions, 154).” 

In Courts of Admiralty', where the statutes of limitation do not control pro- 
ceedings, the analogy' of such statutes is ordinarily followed unless there is some- 
thing exceptional in the case, (ibid) 

Story on Equity Jurisprudence states the legal position thus: 

“It was too. a most material ground, in all bills for an account, to ascertain 
whether they' were brought to open and correct ejrors in the account recce ti 
facto ; or whether the application was made after a great lapse of time. In 

I. (1962) I S.C.R. 574 : (1953) 1 S CJ. 702: IS. C) 16. 

(1962) 2 An.W.R. (S.C.) 16: (1962) M.LJ. 2. A I-R. 1964 SC. 1013, JOIS. 
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cases of this sort, where the demand was strictly of a legal nature, or might 
be cognizable at law. Courts of equity governed themselves by the same 
limitations as to entertain such suits as were prescribed by the Statute of 
Limitations in regard to suits in Courts of common law in matters of account., 
If, therefore, the ordinary limitation of such suits at law was six years. Courts 
of equity would follow the same period of limitation. In so doing, they did 
not Act, in cases of this sort (that is, in matter of concurrent jurisdiction) so 
much upon the ground of analog}' to the Statute of Limitations, as positively 
in obedience to such statute. But where the demand was not of a legal 
nature, but was purely equitable; or where the bar of the statute was inappli- 
cable; Courts of equity had another rule, founded sometimes upon the analogies 
of the law, where such analogy existed, and sometimes upon its own inherent 
doctrine, not to entertain stale or antiquated demands, and not to encourage 
laches ar.d negligence. Hence, in matters of account, although not barred by 
the Statute of Limitations, Courts of equity refused to interfere after a consider- 
able lapse of time, from considerations of public policy, from the difficulty of 
doing entire justice, when the original transactions had become obscure by 
time, and the evidence might have been lost, and from the consciousness that the 
repose of titles and the security of property are mainly promoted by a full 
enforcement of the maxim, Vigvanti bits, non dormientibus jure subreniunt. 
Under peculiar circumstances, however, excusing or justifying the delay. Courts 
of equity would not refuse their aid in furtherance of the rights of the party; 
since in such cases there was no pretence to insist upon laches or negligence, 
as a ground for dismissal of the suit; and in one case carried back the account 
over a period of fifty years.” (Third Edition, page 224, 529). 

In England, as pointed out by Bachawat, J., the Court of Chancery acted on 
the analogy of Statute of Limitation i, vide Halsbury, Vol. 14 p. 647, article 
1190).. 

It seems to me, however, that the above solution is not quite appropriate 
for petitions under article 32. A delay of 12 years or 6 years would make a 
strange bed-fellow with a direction or order or writ in the nature of mandamus, 
certiorari and prohibition . Bearing in mind the history of these writs I cannot 
believe that the Constituent Assembly had the intention that five Judges of this 
Court should sit together to enforce a fundamental right at the instance of a 
person, who had without any reasonable explanation slept over his rights for 
6 or 12 years. The history of these writs both in England and the U.S.A.- 
convinces me that the under King idea of the Constitution was to provide an 
expeditious and authoritative remedy against the inroads of the State. If a claim 
is barred under the Limitation Act, unless there are exceptional circumstances, 
prime facie it is a stale claim and should not be entertained by this Court. 
But even if it is not barred under the Indian Limitation Act, it mav not be 
entertained by this Court if on the facts of the case there is unreasonable delav., 
For instance, if the State had taken possession of property under a law aliened 
to be void, and if a petitioner comes to this Court 11 years after the possession 
was taken by the State, I would dismiss the petition "on the ground of delav 
unless there is some reasonable explanation. The fact that a" suit for posset 
sior. of land would still be in time would not be relevant at all. It is difficult 
to lav down a precise period beyond which delay should be explained. I favour 
one year because this Court should not be approached ligbtlv, and competent 
legal advice should be taken zndpros and cons carefully weighed before coining 
to this Court. It is common knowledge that appeals and representations to th“ 
SCJ— 109 
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higher authorities take time; time spent in pursuing these remedies may not 
be excluded under the limitation Act, but it may ordinarily be taken as a good 
explanation for the delay.. 

It is said that if this was the practice the guarantee of article 32 would be 
destroyed . But the article no where says that a petition, howsoever late, should 
be entertained and a writ or order or direction granted, howsoever remote the 
date of infringement of the fundamental right. In practice this Court has not 
been entertaining stale claims by persons who have slept over their rights.) 
There is no need to depart from this practice and tie our hands completely 
with the shackles imposed by the Indian Limitation Act. In the case of appli- 
cations under article 226 this Court observed in State oj Madhya Pradesh v 
Bhailal BhaiP 


“It may however be stated as a general rule that if there has been unreason- 
able delay the Court ought not ordinarily to lend its aid to a party by this 
extraoidmary remedy of mandamus. Again, where even if there is no such 
delay the Government or the statutory authority against whom the conse- 
quential relief is prayed for raises a prima facie triable issue as regards the 
availability of such relief on the merits on grounds like limitation, the Court 
should ordinarily refuse to issue the writ of mandamus for such payment.) 
In both these kinds of cases it will be sound use of discretion to leave the 
party to seek his remedy by the ordinary mode of action in a civil Court and 
to refuse to exercise in his favour the extraordinary remedy under article 226 
of the Constitution.” 


In State of Kerala v. Aluminium Industries- Wanchoo, J., speaking on behalf 
of a large Bench of this Court, observed: 

"There is no doubt in view of the decision of this Court in Sales Tax Officer 
v. Kanhaiyalal 3 that money paid under a mistake of law comes within the 
word “mistake” in section 72 of the Contract Act and there is no question 
of estoppel when the mistake of law is common to both the parties, which 
was the case here inasmuch as the respondent did not raise the question 
relating to Article 286 of the Constitution and the Sales Tax Officer had r.o 
occasion to consider it. In such a case where tax is levied by mistake of law 
. it is ordinarily the duty of the State subject to any provision in the law relating 
to sales tax (and no such provision has been brought to our notice) to refund 
the tax. If refund is not made, remedy through Court is open subject to the 
same restrictions and also to the period of limitation ( sec Article 96 of the 
Limitation Act, 1908), namely, three years from the date when the mistake 
becomes known to the person who has made the payment by mistake (see 
State of Madhya Pradesh v. Bhailal BltaP. In this view of the matter it was the 
duty of the State to investigate the facts when the mistake was brought to its 
notice and to make a refund if mistake was proved and the claim was made 
within the period of limitation.” 


But these cases cannot directly apply to petitions under article 32 because they 
proceed from the premise that the remedy is discretionary under article 226. 

Coming to the facts of this case, which have been stated in detail by Mitfcr. 
J., it seems to me that the delay in coming to this Court lias been adequately 
explained. In brief, the facts are these: The Sales Tax Officer, by his order 
dated 17th March, 1958, forfeited a sum of Rs. 26,563.50 under section 21 (4) of 
the Bombay Sales Tax Act (Bombay Act IH of 1953), which provision is similar 

i — — ■ — — 
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to section 12-A (4) of the Bombay Sales Tax Act, 1946. The petitioner promptly 
filed a writ pennon in the Bombay High Court challenging this order. His 
petition was dismissed on 28 th November, 1958. He also failed in appeal before 
the Division Bench on 7th July, 1959. An order of attachment followed. The 
petitioner paid the sum of Rs. 26,563.50 in various instalments from 3rd October, 
1559, to 8th August, 1960. By letter dated 9th January, 1962, the petitioner was 
called upon to pay a penalty- amounting to Rs. 12,517.68 on account of late 
pajtment cf Sales Tax dues but this order of penalty was ultimately cancelled . t 

The Gujarat High Court (Shelat, C.J., and Bhagwati, J.) in Kant ilal Babulal 
v. H .C. Patti, Sale s Tax officer* held on 2nd December, 1963, that section 12-A 
(4) of the Bombay Sales Tax Act, 1946 was valid and did not violate Article 19 (1) 
(/) as it was saved by article 19 (5). On 29th September, 1967, this Court, on 
appeal, hi Kantilal Batndal v. H. C. Patel, Sales Tax Officer- struck down this 
provision as it infringed Article 19 (IX/ j. On 9th February, 1968, four petitioners 
— hereinafter compendiously referred to as the petitioner — filed this petition 
praying that the order dated 17th March, 1958, and the notice and order dated 
18th December, 1958, and 24th December, 1958, be quashed. 

There is no doubt that under section 72 of the Contract Act the petitioner 
would be entitled to the relief claimed and the refund of the amount if he paid the 
money under mistake of law. I find it difficult to appreciate why the payment 
was not made under a mistake of law. In my opinion the petitioner was mis- 
taken in thinking that the money was liable to be refunded under a valid law. ; 
No body has urged before us that the grounds which he had raised before the 
High Court were sound. 

The petitioner had attempted to raise before the Bombay High Court the 
following grounds: 

“1. Inasmuch as the sum of Rs. 26,56330 was paid by way of refund 
under the Bombay Sales Tax Act, 1946, the taxing authorities had exceeded 
their power under section 21 ',(4) of the Act of 1953, in forfeiting the said sum 
of money.. 

2. Assuming that the respondent had power to forfeit the sum under the 
Act of 1953, it was strictly limited to taxes payable under the provisions of the 
Act and as no tax was payable on outside sales the authorities had no power 
to forfeit the sum of Rs. 26363.50 

3. * * * * * 

4. Even assuming while denying that the respondent had power to forfeit 
the sum cf Rs. 26363.50, the power to forfeit an amount as a tax presupposes 
a power to impose a tax and inasmuch as on a proper construction of the 
relevant provisions of the Constitution no State Legislature had at any time 
a power to impose tax on the aforesaid transactions, the power to forfeit tax 
in respect cf those transactions is v'tra vires the State Legislature.” 

The learned Single Judge held: 

"This appears to me to be a gross case where even if I was of the opinion 
that the order is invalid and involved violation of fundamental rights I would 
not in my discretion interfere by way of issuing a writ. I am not depriving 
the petitioner of any other appropriate remedy. I have, therefore, decided to 
dismiss this petition on that single ground.” 

The Division Bench, on appeal, dedded on the limited ground that "Mr.- 
Justice K. K. Desai having exercised his discretion no case is made out for 
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interference with the exercise of that discretion.” The petitioner rightly did 
not file an appeal to this Court for he would have had little chance of succeeding.: 

Suppose a petitioner challenges a provision of the Sales Tax Act before the 
High Court cn the ground that it does hot fall within List H or List III of the 
Seventh Schedule. He fails and pays the tax and does not appeal to the Supreme 
Court. Ultimately, in another petition, the provision is struck down under 
article 14 or article 19, a point which he and his lawyers never thought of. All 
assessees who had paid tax without challenging the provision would- be entitled 
to approach this Court under article 32 and claim a refund (see Sales Tax officer, 
Benaras v. Kanhaiya Lai Miikundlal Saraf 1 . But why not the assessee who 
applied to the High Court? The answer given is that he had thought at one 
time that the lav/ was bad, though on wrong grounds. If a law' were framed 
sanctioning the above discrimination, I believe, it would be difficult to sustain 
it under article 14, but yet this is the discrimination which the respondent wants 
me to sanction., - ; 

The grounds extracted above show that it never struck, the petitioner that 
the provision could be challenged on the ground ultimately accepted by this 
Court. If the petitioner had not thought of going to the Bombay High Court 
on the points he did, and had paid on demand, as most of the assessees do, he 
would, I imagine, have been entitled to maintain this petition. But it is now 
said that the petitioner's position is worse because he exercised his right to 
approach the High Court under Article 226. The contention seems to be that 
when a petitioner approaches a High Court and fails, he can no longer suffer 
from any mistake of law even if the point on which this Court ultimately strikes 
down the provision, never struck him or his lawyer or the Court. I cannot up- 
hold this contention.. 

In my opinion the petitioner w r as under a mistake of law, when he paid up, 
the mistake being that he thought that section 12-A (4) was a valid provision in 
spite of its imposing unreasonable restrictions. This mistake he discovered like 
all assessees when this Court struck down section 12-A (4) of the Bombay Sales 
Tax Act. He has come to this Court within six months of that day and there is 
no delay... . : r ---• r; 

The petition is accordingly allowed and the impugned order dated 17th March, 
1958, quashed and the respondent directed to refund tire amount. Under the cir- 
cumstances there will be no order as to costs- 

Bachawat, J, — I have had the advantage of reading the judgment prepared by 
G. K. Mitter, J. For the reasons given in this judgment, I agree with the order 
proposed by him. As the earlier petition filed in theHigh Court was not dismiss- 
ed on the merits, the present petition is not barred by res judicata or principle 
analogous thereto. ■ 

The petitioners realised Rs. 26,563.50 P from their customers outside Bom- 
bay on account of sales tax. The Sales Tax Officer by his order dated 17th March. 
1958 forfeited this sum under section 21 (4) of the Bombay Sales Tax Act (III of 
1953). On 28th March. 1958, the petitioners filed a writ petition in the Bombay 
High Court seeking to restrain Sales Tax Officer from recovering the amount. 
They pleaded that they were not liable to pay the amount that section 21 (4) was 
ultra vires the powers of the State Legislature and that the order of forfeiture was 
violative of Articles 19 (1) (0 and 365 of the Constitution and was 
invalid. On 28th November, K. K. Dcsai, J., dismissed the petition. He 
held that the petitioners having defrauded other persons were not entitled to any 
relief. The petitioners filed' an appeal against the order. In the memorandum 
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of appeal, they pleaded that the threatened levy was in violation of Articles 19 (1) 
(f) and 31 of the Constitution. The appeal was dismissed on 13th July, 1959.. 
In the meantime cu 24th December, 1958, the Collector of Bombay attached the 
petitioners’ properties. Between 3rd August, 1959 and 8th August 1960, the 
petitioners paid the sum of Rs. 26,563.50 P. to the Collector of 
Bombay. In Kar.tilal Bapulal and Brother:, v. H. C. Patel 1 2 3 decided 
on 29th September, 1967, this Court struck down section I2-A (4) of 
the Bombay Sales Tax Act, 1946, as unconstitutional and violative of Article 19 
fl) f). The arguments in the present appeal proceeded on the assumption that 
section 21 (4) of the Bombay Sales Tax Act, 1953 is liable to be struck down on 
the same ground. On 9th February, 1968, the petitioners filed the present writ 
petition under Article 32 of the Constitution claiming refund of Rs. 26.563.50P 
under section 72 of the Indian Contract Act, 1872. They alleged that they paid 
this s um to the Collector under coercion and'or mistake of law, and that they dis- 
covered the mistake cn 29th September, 1967. 

The points arise for decision in this writ petition : (1) Would the claim be 
barred by limitation if it were the subject-matter of a suit in February, 1968 and 
(2) if so.* are the petitioners entitled to any relief in this petition under Article 32 
of the Constitution. 

Subject to questions of limitation, waiver and estoppel, money' paid under 
mis*ake or coercion may be revovered under section 72 of the Indian Contract 
Act. The right to relief under section 72 extends to money paid under mistake 
of law, i.e. ~ '"'mistake in thinking that the money paid was due when, in fact, 
it was not due," Skive Prasad Singh v. Srish Chandra Nandi", Sales Tax Officer 
v. Mullnir.d’al Scrap. 

In my opinion, the petitioners were not labouring under any mistake of law’ 
when they made the payments. As early as March. 1958, they’ filed a writ peti- 
tion for restraining the levy under the order dated 17th March, 1958, claiming 
that the order was in valid and that section 21 f4) of the Bombay Sales Tax Act, 
1953, w*as idtra vires and unconstitutional. They’ might not have then known 
the precise ground upon which the Court subsequently struck down a similar 
provision of law, but they had discovered presumably under legal advice that they 
were not legally bound to make any' payment. After the writ petition was dis- 
missed their properties were attached and they’ made the payments under coer- 
cion in 1959 and 1960. The payments were not made under a mistake of law 
or as pointed out in Shiva Prasad Singh’s case- under a mistake in 
thinking that the money was due. They cannot claim any relief on the ground 
of mistake. 


As we are assuming in favour of the petitioners that section 21 f4) of the 
Bombay Sales Tax Act, 1953 as invalid, we must hold that they made the pay- 
ments under coercion. A suit for the recovery of the money on this 
grou"d instituted on 1st January, 1964, would be governed by 
Article 24 of the Limitation Act. 1963. and the period of limitation would be 
three years from the dates in 1959 and 1960 when the money was received by’ the 
respondents. The petitioners cannot obtain an extension of the period under 
section e0 'ci of the Limitation Act. 1963, as Article 62 of the Indian Limitation 
Act. 190$, prescribed the same period of limitation. A suit for recovery of tax 
or other levy illegally collected was governed by Article 62 and not by Article 120, 
see A. Venkata S:ibha Rao v. State of Andhra Pradesh *. Accordingly a suit 
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for the recovery of money instituted in February, 1968, would be barred by limita- 
tion. 

If the petitioners could claim relief on the ground of mistake the suit would 
be governed by Article 96 of the Indian Limitation Act, 1908, and time would 
begin to run from the date when the mistake becomes known to the plaintiff. 
In State of Madhya Pradesh v. Bhailal Bliai and others' and State of Kerala v. 
Alummium Industries Ltd 2 3 4 , it was held that Art. 96 applied to a suit for recovery 
of money paid under a mistake of law. Section 17 (1) f c) of the Limitation Act, 
1963, now provides that in the case of a suit for relief from the consequences of 
a mistake the period of limitation does not begin to run until the plaintiff has 
discovered the mistake or could with reasonable diligence have discovered it. 
Section 17 (1) (c) corresponds to section 26 (c)of the Limitation Act. 1939 (2 & 
3 Geo. 6, c. 21). It was held in Be Dipiock 3 that section 26 (c) applied by ana- 
logy to a suit for recovery of money paid under mistake of law. On appeal, the 
House of Lords said that the section presented many problems and refrained 
from saying more about it, see Ministry of Health v. Simpson .* In some 
American States, it has been held that a mistake of law cannot be regarded as 
a mistake within a similar statute and time ran from the date of the accrual of 
the cause of action, see Corpus Juris Secundum Vol. 54, Limitation of 
Actions, Article 198. page 202, Morgans v. Jasper County, 5 and the cases 
referred to therein. It is not necessary to pursue the matter any further as the 
petitioners cannot claim relief on the ground of mistake. Accordingly, I express 
no opinion on the scope of section 17 (c) of the Limitation Act , 1963. For the 
reasons already stated a suit for the recovery of the money instituted in February, 
1968, would be barred by limitation. 

The next and the more fundamental question is whether in the circumstan- 
ces the Court should give relief in a writ petition under Article 32 of the Consti- 
tution. No period of limitation is prescribed for such a petition. The right ^ to 
move this Court for enforcement of fundamental rights is guaranteed by Article 
32. The writ under Article 32 issues as a matter of course if a breach of a 
fundamental right is established. Technical rules applicable to suits like the 
provisions of section 80 of the Code of Civil Procedure are not applicable to a 
proceeding under Article 32. But this does not mean that in giving relief under 
Article 32, the Court must ignore and trample under foot all laws of procedure, 
evidence, limitation, res iudicata and the like. Under Article T45 (IT ( c ) tu cs 
may be framed for regulating the practice and procedure in proceedings nn e 
Article 32. In the absence of such rules the Court may adopt any reason a 0- 
rule of procedure. Thus a petitioner has no right to move this Court under A ro- 
de 32 for enforcement of his fundamental right on a petition containine mislca - 
ing and inaccurate statements, and if he files such a petition the Court J- 1 ^ 
dismiss it, see Tndirm Sugar and Refineries L ! d. v. Union of In 'd 
decided on 12th March. 1967. On grounds of public policy it. would 
be intolerable if the Court were to entertain such a petition Likewise tnc 
Court held in d>m-ao v. The State of U. P.~ that the general principles of res 
judicata applied to a writ petition under Article 32. Similarly, this Court has 
summarily dismissed innumerable writ petitions on the ground that it was pre- 
sented after unreasonable delay. 

The normal remedy for recovery of money paid to the State under coercion 
or mistake of law is by suit. Articles 32 and 226 of the Constitution provide 
concurrent remedy in respect of the same claim. The extraordinary' remed ies 
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2. floss', JfiS.TC.6F9. 692. 6. W.® No 133 of 1966 . ... 

3. fI94SrtCfi. 465. 515-51 6. 7- (1962) 1 S.C.R. 574 :{!962) 1 S C.J '>,v- 

4. (1951) A.C. 251, 277. 


I] 


T. MOTICHAND V. MUNSHI {Milter, J.). 


871 


Under the constitution are not intended to enable the claimant to recover monies, 
the recovery of which by suit is barred by limitation. Wfitre the remedy in a 
■writ application under Article 32 or Article "126 corresponds to a remedy in an 
ordinary suit and the latter remedy is subject to the bar of a statute - of limita- 
tion. the Court in its writ jurisdiction acts by analogy to the statute, adopts the 
statute as its own rule of procedure and in the absence of special circumstances 
imposes the same limitation on the summary remedy in the writ jurisdiction . On 
similar grounds the Court of Chancery acted on the analogy of the statutes of 
limitation in disposing of stale claims though the proceeding in a Chancery was 
not subject to any express statutory bar, see Halsbury’s Laws of England, Vol. 
14, page 647. Article l]9y, Knox v. Gve. 1 Likewise, the High Court acts on 
the analogy of the statute of limitation in a proceeding under Article 226 though 
the statute does not expressly apply to the proceeding. The Court will almost 
always refuse to give relief under Article 226 if the delay is more than the statu- 
tory' period of limitation, see State of Madhya Pradesh v. Bhailal Bhai 2 
at pages 273-274. 

Similarly this Court acts on the analogy of the statute of limitation in respect 
of a claim under Article 32 of the Constitution though such claim is not the sub- 
ject of any’ express statutory bar of limitation. If the right to a property is extin- 
guished by’ prescription under section 27 of the Limitation Act, 1963, the peti- 
tioner has no subsisting right which can be enforced under Article 32 (see Sobh- 
raj Odhnnna 1 v. State 'of Rofrsthm*. In other cases where the remedy only 
and not the right is extinguished by limitation, it is on grounds of public policy 
that the Court refuses to entertain state claims under Article 32. The statutes 
of limitation are founded on sound principles of public policy. As observed in 
Whitley Stoke’s Anglo-Indian Codes, Vol. 11. page 940: “The law is founded on 
public policy, its aim being to secure the auiet of the community, to suppress 
fraud and perjury’, to quicken diligence, and to prevent oppression.’’ In Her 
H'&hrrss Th'l-mahov'’ v. f u’ r oahhav * r ntt'ckshund i the Privy Council observ- 
ed that the object of the statutes of limitation was to give effect to the maxim. 
“interest Reinvblicoe ut sit finis litium" 7 {eo litt 303) — the interest of the State 
requires that there should be a limit to litigation. The rule of res judicata >s 
founded upon the same rule of public policy, see Dan’ao v. State of U.P . 5 at page 
584. The other ground of public policy upon which the statutes of limita- 
tion are founded is expressed in the maxim "• vigilantibus rort dormientibus 
jura shbveniunt" (2 Co. Inst. 690) — the laws aid the vigilant and not those 
who slumber. On grounds of public policy the Court applies the principles of 
res iud'cata to writ petitions under Article 32. On like grounds the Court acts 
on the analogy of the statutes of limitation in the exercise of its jurisdiction 
under Article 32. It follows that the present petition must be dismissed. 

A litter . J . — The facts leading up to the filing of the petition under Article 
32 of the Constitution are as follows. 

The first petitioner before us is a registered partnership firm (hereinafter 
referred to as ‘the firm') earning on business in Bombay and the other petitioners 
are partners of the said firm. The firm has been carrying on business as a dealer 
in and a trader of textiles and art silk, etc. It was registered as a dealer and has 
held registration certificates under the various sales tax law’s prevailing in the 
State of Bombay from 1946 onwards including the Bombay Sales Tax Act (V of 
1946). the Bombay Sales Tax Act (IH of 1963) and the Bombay Sales Tax Act 
(LI of 1959). 


r. L.R 5HL 656.6 74 
2- (1964’i 6 SCR. 261. 

3. (1963) 1 SC.R. (Sapp.) 99: 111 : (1S63) 2 
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In the course of assessment for the assessment period commencing on 
1st April, 1949, and ending on 31st October, 1952, the firm contended that its sales 
of the value of Rs. 13,42,165-15-6 were not liable to be faxed under the provi- 
sions of the Bombay Sales Tax Act then in force as the goods were delivered 
as a direct result of such sales for purposes of consumption outside the State of 
Bombay. The firm claimed that it was entitled to a refund of the amount which 
it had collected from its customers and paid on account of the aforesaid sales 
at the time of submitting the returns of its turnover. The Sales Tax Officer 
did not accept this contention but on appeal the Assistant Collector of. Sales 
Tax upheld the firm’s contention after examining the details submitted by it and 
found that the sales involving the sum of Rs. 26,563-8-0 realised by way of tax 
were protected under Art. 286 of the Constitution. He therefore directed that 
the said sum be refunded to the firm on a proper application. This appellate 
order was oassed on 7th November, 1956. The firm preferred an application for 
refund of Rs. 26.563-50 on 13th November. 1 956, whereupon the Assistant Collector 
fthe appellate authority) simultaneously with the issue of a cheaue for the above 
amount by wav of refund wrote a letter dated llthMav, 1 957 , to the effect that the 
petitioner should produce before him within one month of the date of the cheaue 
receipt totalling Rs. 26.563-50 from its customers outside Bombay State. to show 
that the refund had been passed on to them. It appears that the petitioner did 
not fulfil this condition and a notice dated 28th January, 1958. was issued calhug 
upon the firm to show cause whv the said sum of Rs. 26.563-50 should not be 
forfeited under section 21 64) of the Bombay Sales Tax Act, 1.953. Tn ren v 
thereto, the firm stated bv letter dated 7th February. 1958. that it had col Ice (« 
from its customers outside the State of Bombay the said sum of mcmey an 
“under an honest mistake of law had paid the same to the sales ax 
authorities”. The firm went on to add that the order for refund had been m a 
only when the authorities were satisfied that it was not liable to pav the said su 
but the latter had insisted upon a condition that the firm should in its urn 
refund the said amount to its customers from whom the collection had cen 
made. The letter records that the firm “had agreed to that condition un 
coercion even though in law the authorities were bound to refund the sai 
amount without any such condition.” Further the firm's case in that letter v-as 
that the authorities had "no right to forfeit any amount collected by a cac 
under a mistake of law in respect of these transactions” and the threat to to i 
the amount on the ground that it had not been refunded to the firm’s customers 
was without the authority of law. 

The order on the show cause notice passed on 17th March. 1958, records that 
though given sufficient opportunity to produce stamped receipts from its customers 
the firm had failed to do so and had thereby contravened the provisions o 
section 21 (2) of the Bombay Sales Tax Act. The firm was directed to ncfj| n 
the said sum to the Reserve Bank of India on or before 1st April, 1958. 
which it would be recoverable as arrears of land revenue from the firm togetn ^ 
with penalty. The order was purported to be passed tinder section 21 (4) ol - 
Bombay Sales Tax Act, 1953. 

Within a few days thereafter, i p . on 28th March. 1958. the firm presented an 
application to the High Gourt of Bombay under Article 226 of the Con Wtubon 
for the issue of a writ in nature of certiorari quashing the above mentioned, order 
of forfeiture and for incidental reliefs. In paragraph 4 of the petition it vas 
stated that the order of forfeiture was “without the authority of law and therefore 
in violation of Art. 19 (l)(g) and Article 265 of the Constitution.” 

It appears that a similar application had been presented on behalf of Pasha 
Bhat Patel & Co. tP.) Ltd. to the Bombay High Court. and the application oi 
the firm along with the first mentioned application were disposed of by a icarr. 
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single Judge of the Bombay High Court on 28th November, 1958 . The main Judg- 
ment was delivered in Pasha Bhai Patel and Company’s case. The learned Judge 
observed in the course of his judgment that there was no merit whatsoever in it 
and ‘‘justice did not lie in his (the petitioner’s) side and this was a matter in 
which the Court should not interfere by way of a writ and give relief to the 
petitioner company.” The Judge further observed that “the petitioner has not 
referred to fundamental rights of any kind in the petition and said: 

“This appears to me to be a gross case where even if I was of the opinion 
that the order is invalid and involved violation of fundamental rights. T would 
not in my discretion interfere by way of issuing a writ. I am not deoriving the 
petitioner of any other appropriate remedy. I have therefore decided to dismiss 
this petition on that single ground.” 

No copy of the petition in Pasha Bhai Patel and Company’s case is before as but 
the present petitioner, as shown already, did complain of violation of Article 19 
(1) riA and Article 265 of the Constitution- besides contending that the order 
was “ vltrf> vi Fr<w bad and inoperative in law.” Dealing with the petition of the 
firm the learned Judge said that “there was no merit in the case and justice did 
not lie on the side of the petitioner” and for reasons given in Pasha Bhai Patel 
and company’s case the petition was dismissed. 

The firm went up in appeal to the same High Court. A note may be taken 
of some of the grounds in the memorandum of appeal filed by the firm. They 
were inter alia : 

“(13) The learned Judge erred in not deciding the petition on merits even 
when there was a question of violation of fundamental rights. 

(16) The learned Judge erred in holding that this was a gross case where 
even if he had been of the opinion that the order was invalid or that it involved 
violation of fundamental rights, he would not in his discretion interfere by way 
of issuing a writ. 

(30) The learned Judge failed tc appreciate that the order of forfeiture was 
nothing but the deprivation of property without the authority of law and the 
action of the respondent was an unreasonable restriction on the fundamental 
rights of the petitioner under Article 19 (1)(/) and Article 31 of the Constitution 
of India.” 

In dismissing the appeal the learned Judges of the Division Bench observed: 

“The appellant claims to retain with himself amounrs to which he has no 
claim and the appellant is seeking to come before this Court to retain with 
himself amounts which he has obtained from the sales tax authorities on a 
renre-entation that he is going to refund the same and which he has not 
refunded. Mr. Justice K. K. Desai was of the view that the claim made by the 
apnellant was a gross claim and even if it involved violation of fundamental 
rights, in exercise of his discretion, he will not interfere by issuing a writ. The 
learned Judtre having exercised his discretion which he undoubtedly was enti- 
tled to exercise, we do not think sitting in appeal w r e would be justified in exercis- 
ing our powers as an appellate Court in interferine with the order under appeal. 
V/e may observe that we are not dealing with this case on the merits at all.' 
Wc have not considered the question whether the appellant is entitled in law 
to retain the monevs which he has obtained from the sales tax department. 
Wc have decided this appeal on the limited ground that Mr. Justice K. K. 
Desai haying exercised his discretion, no case is made out for our inter- 
ference with the exercise of that discretion.” 
s C J— no 
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It is therefore amply clear from the above that the learned Judges of the Bombay 
High Court did not examine the merits of the firm’s contention that the order of 
refund was without the authority of law or ultra vires or in violation of any 
fundamental rights of the partners of the firm. They merely exercised their 
discretion on the question of issue of a writ under Article 226 of the Constitu- 
tion in view of the firm’s conduct in obtaining an order for refund of the amount 
mentioned and later on refusing to fulfil the condition imposed. 

It does not appear that the firm took any further steps in the Court of law 
for vindicating its position before filing the present writ petition. It received 
a notice, dated 18th December, 1958. under the Bombay Citv Land Revenue Act 
(IT of 1876) calling upon it to pay the said sum of Rs. 26,563-50 to the State of 
Bombay failing which proceedings were threatened to be taken by attachment 
and sale of its property and by other remedies provided by section 13 of the 
Land Revenue Act. It appears that the Collector of Bombay actually issued 
an order of attachment on the right, title and interest of two of the partners of 
the firm including goodwill and tenancy right in the premises where the business 
was carried on. The firm paid the sum of Rs. 26,563-50 in various instalments 
beginning on 3rd October, 1959 and ending cm 8th August, 1960. 

In paragraph 8 of the present petition to this Court it is submitted that the 
petitioners “naid the sum to the State of Bombay under coercion and ! or mistake 
of law.” The petitioners also state they "did not know that the sections of the 
Sales Tax Acts under which the said sum was sought to be forfeited and or 
recovered andlor retained were ultra vires.'' In paragraph 10 of the petition 
it is stated that the petitioners discovered their mistake in law when they came 
to know of the decision of this Court dated 29th September. 1967, that section 
12-A (4) of the Bombay Sales Tax Act (V of 1946) was ultra vires. In para- 
graph 14 of the petition the firm also states : 

"that the said sum had been forfeited and'or recovered andlor retained bv 
the respondents from that petitioners in violation of Article 265. Article 31 an ^ 
Article 19 O) (f) of the Constitution. The fundamental rights of the petitioner? 
have thus been violated . The petitioners submit that thev.have been dennvi. ^ 
of their property', to wit, the said sum, by r the respondents without any autr.on > 
in law and contrary to the fundamental rights guaranteed to the petitioners 
by Articles 19 61) f f) and 31 of the Constitution.” 

The grounds of law under which the firm claimed that the action of the^State of 
Bombay' and the respondents in recovering, retaining, forfeiting and n ° L _ rc ‘' ,rn ^ 
ire the said sum were void and invalid in law are set forth in paragraph •- ® 
the petition. Tn the view which we take of the firm’s claim and in view of ■ e 
decision of this Court in Kant Hal ^Babulal and Brothers v. If. C. Patel dated 
29th September, 1967, it is not necessary to examine the validity' or otherwise ot 
the provisions of section 12-A (4) of the Act of 1946 or the corresponding see 
tion of the Act of 1953, /.<?.. section 21 (4). The appeal of Kantihl 
and Brotlurs v. H. C. Patel 1 decided by this Court on 29th Scptcmoc., 
1967, was from a decision of the High Court of Gujarat reported in 16 Sale; l ex 
Cases 973. The Gujarat High Court had held that section 12-A (4) was sa'c 
by Article 19 (5) of the Constitution. The appeal by the as'cssee was allowed 
by this Court on the short ground that assuming that section 12-A. 64) was - 
penal provision within the legislative competence of the Legislature, it was vio a 
live of Article 19 (1) (f) inasmuch as it did not lay* down any procedure for ascer- 
taining whether in fact the dealer concerned had collected any amount by way o» 
tax from his purchasers outside the State and if so what that amount was. It vvr - 
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further observed that the section did not contemplate any adjudication nor did 
it provide for making any order and on a reasonable interpretation of the impugned 
provision it was observed “that the power conferred under section 12-A (4) was 
unguided, uncanalised and uncontrolled . ” On the above reasoning the Court 
held that the provisions in section 12-A (4) were not a reasonable restriction on 
the fundamental risht guaranteed under Article 19 (1) within the meaning of 
Article 19 (5). 


To establish that the payments totalling Rs. 26.563-50 made in the years 
1959 and 1960 were under a mistake of law, the petitioners must satisfy the 
Court that thev paid the monev under a genuine belief that the law allowed it 
but that they later discovered that they were under no legal obligation to nay. 
Repayment of money paid under a mistake is provided for by section 72 of the 
Indian Contract Act occurring in Chapter V of the said Act which deals with 
certain relations resembling those created by a contract. It reads : 

“A person to whom monev has been paid, or anything delivered, by mistake 
or under coercion, must repay or return it.” 

It was laid down by the Judicial Committee of the Privv Council in Sn Sn 
Sh’hn Prnsrd S’nah. d°c?a sed now represented by Kali Prasad Singha v. Maharaja 
Srish Chandra Nandi 1 that 


“Payment ‘bv mistake’ in rection 72 must refer to a payment 'which was not 
leeallv due and which could not be enforced: 'the mistake’ is thinking that 
the mone\- paid was due when in fact it was not due.” 


The above decision of the Judicial Committee was relied on bv this Court in Sales 
Tax Officer v. Kanhaiva Lai Mukundlcl SaraP where it was said : 

“The Privv Council decision has set the whole controversy at rest and if it is 
once established that the pavmenf. even though it be of a tax. has been made 
bv the party labouring under a mistake of law the party is entitled to recover 
the same and the partv receivine the same is bound to renav or return it. No 
distinction can therefore be made in respect of a tax liability and any other 
liability on a plain reading of section 72 of the Contract Act ” 


Tn MtbmiffaPs case- the respondent firm had paid sales tax in respect of its 
forward transactions in pursuance of the assessment orders passed bv the Sales 
Tax Officer for the years 1949 to 1951 . The lew of sales tax on forward tran- 
sactions being held to be xdt r a vires by the Hiuh Court of Allahabad by its 
l’udcment delivered on 27th February. 1952, in the care of Budh Prakadi Jai 
Prakash v. SaPs Tax Officer. Kanpur 3 . the respondent by its letter dated 8th 
July. 1952 asked for a refund of the amount of sales tax paid by it under assess- 
ment orders passed on 31st May, 1949, 30th October. 1950 and 22nd August, 
1951. The Commissioner of Sales-Tax, U.P., refused to refund the amount 
claimed by letter dated 19th July, 1952. The above judgment of the Allahabad 
High Court was confirmed by this Court on 3rd May, 1954. see Sales-Tax Officer 
Pi lib hit v. Budh PrcJcash Jai P rake sit k In the meanwhile the respondent had 
filed a Writ Petition No. 355 of 1952 in the High Court for quashing the assess- 
ment orders which was allowed by an order of a single Judge on 30th November, 
1954 . The appellants’ Special Appeal from the said order contending that money 
paid under a mistake of law was irrecoverable being dismissed, a further appeal 
was taken to this Court under a certificate. On the facts of that case the Court 
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held that both the parties were labouring under a mistake of law the legal position 
as established later as by the decision of the Allahabad High Court in Budh 
Prakash Jai Prakash v. The Sales Tex Commissioner, Kanpur 1 2 , subsequently con- 
firmed by this Court in Sales Tax Officer. Pilibhit v. Budh Prakash Jai Pra- 
kash 2 not having been known to the parties at the relevant time. This mis- 
take of law had become apparent only on 3rd May, 1954 when this Court con- 
firmed the decision of the Allahabad High Court in Sales Tax Officer, Pilibhit v. 
Budh P r akash Jai Prakash- observing : 

“On that position being established the respondent became entitled to recover 
back the said amounts which had been paid by mistake of law. The state of 
mind of the respondent would be the only thing relevant to consider in this 
context and once the respondent established that the payments were made by 

it under a mistake of law it was entitled to recover back the said amounts 

and the State of U. P. was bound to repay or return the same to the respon- 
dent irrespective of any other consideration On a true interpretation of sec- 

tion 72 of the Indian Contract Act, the only two circumstances there indicated 
as entitline the party to recover the money back are that the moneys must have 
been paid by mistake or under coercion”. 

Tn State of Madhva PradeslTv. Bliailal Bhai 3 this Court had to deal with 31' 
anpeals arising out of an eaual number of applications filed before the Madhya 
Pradesh High Court contending that the taxing provisions under which the fax 
was assessed and collected from the petitioners fthe Madhya Pradesh Sales Tax 
Actl infringed Article 301 of the Constitution and did not come within the special 
provision of Article 304 cd\ In all the petitions a prayer was made for refund 
of the taxes collected. The Hiah Court allowed the prayer for refund in 24 appli- 
cations but rejected the same in the other applications. This Court agreed with 
the decision of the Hi ah Court that the imposition of the tax contravened the 
provisions of Article 301 of the Constitution and was not within the saving pro- 
visions of Article 304 Oi) and on that view observed that the payment was made 
under a mistake within section 72 of the Indian Contract Act and so the Gov- 
ernment to whom the payment had been made must repay it. The lax P r0 ^’ 1 ' 
sions under which these taxes had been assessed and paid were declared void by 
the High Court of Madhya Bharat in their decision in Mohammed Siddinic v. 
The State of Madhya Bharat 11 on 17th January, 1956. The respondents clauncc 
to have discovered their mistake in making the payments after they came to Kno\ 
of these decisions. Sixteen of the applications out of 31 were made to the k 
Court within three years from 17th January'. 1956 and the High Court too k 
view that this was not an unreasonable delay and in that view ordered rc un • 
The High Court also ordered refund in seven other applications made more a 
three years and eight months after the said 17th January, 1956. 

This Court although of opinion that the High Court had power for the pur 
pose of enforcement of fundamental rights and statutory rights to gwe cor ;-' 
quential relief by ordering repayment of money realised by the Government wi 
out the authority of law, observed : 

“At the same time we cannot lose sight of the fact that the special remedy 
provided in Article 226 is not intended to supersede completely the modes m 
obtaining relief by an action in a civil Court or to deny defences legitimate y 
open in such actions. It has been made clear more than once that, the Pd^r 
to give relief under Article 226 is a discretionary' power. This is special y 
true in the case of power to issue writs in t he nature of mandamus. Amon g 

1. A.T.R. 1952 AH. 764 . 3. 0964) 6 S.C.R. 261. 
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the several matters which the Courts rightly take into consideration in the 
exercise of that discretion, is the delay made by the aggrieved party in seeking 
this special remedy and what excuse there is for it. Thus, where, as in these 
cases, a person comes to the Court for relief under Article 226 on the allegation 
that he has been assessed to tax under a void legislation and having paid it 
under a mistake is entitled to get it back, the Court, if it finds that the assess- 
ment was void, being made under a void provision of law, and the payment 
was made by mistake, is still not bound to exercise its discretion directing re- 
payment. Whether repayment should be ordered in the exercise of this discre- 
tion will depend in each case on its own facts and circumstances. It is not 
easy nor is it desirable to lay down any rule of universal application. It may 
however be stated as a general rule that if there has been unreasonable delay 
the Court ought not ordinarily to lend its aid to a party by this extraordinary 
remedy of mandamus,. Again, where even if there is no such delay the Gov- 
ernment or the statutory authority against whom the consequential relief is 
prayed for raises a prima facie triable issue as regards the availability of such 
relief on the merits on grounds like limitation, the Court should ordinarily 
refuse to issue the writ of mandamus for such payment. In both these kinds 
of cases it will be sound use of discretion to leave the party to seek his remedy 
by the ordinary mode of action in a civil Court and to refuse to exercise in his 
favour the extraordinary remedy under Article 226 of hte Constitution.” 

In State of Kerala v. Aluminium Industries Ltd., 1 the respondents after sub- 
mitting returns under the Sales Tax Act for the period 30th May, 1950 to 31st 
March, 1951, showing a net turnover exceeding Rs. 23 lakhs and depositing neces- 
sary sales tax claimed a refund on the ground of having discovered their mistake 
soon after 7th March, 1951. The petition to the Kerala High Court under Article 226 
of the Constitution was opposed on behalf of the State on various grounds. - 
■ Holding that money paid tinder a mistake of law was recoverable, this Court 
called for a finding from the Sales Tax Officer on the question whether the writ 
petition was within three years of the date on which the mistake first became 
known to the respondent so that a suit for refund on that date would not be 
barred under Article 96 of the Indian Limitation Act of 1908 . 

Speaking for myself I am not satisfied that the petitioners in this case had 
made a mistake in thinking that the money paid w r as due when in fact it was not 
due. As already noted, in their reply to the show cause notice dated 7th February, 
1958, the petitioners' case was that the threat of the sales tax authorities to forfeit 
the amount was without the authority of Jaw and that the firm had agreed to the 
condition of refunding the amount received to its own customers under coercion 
even though in law the authorities were bound to refund without any such condi- 
tion. The petitioners did not content themselves merely by opposing the claim 
of the sales tax authorities to forfeit the amount but suited their action to their 
belief by presenting a writ petition to Bombay High Court describing 
the order of forfeiture as without the authority' of law and in violation of 
Article 19 (1) (g) and Article 265 of the Constitution and praying for the 
necessary' reliefs. That' did not accept the decision of the learned single Judge 
of the Bombay High Court under Article 226 of the Constitution but filed their 
appeal raising practically the same contentions as they have done in the present 
petition except that they did not state having discovered any mistake on a perusal 
of the decision of any Court of law. The grounds of appeal to the the Divisional 
Bench of the Bombay High Court are illustrative of the frame of mind and view- 
point of the petitioners then. They complained about the violation of their 
fundamental rights, the illegality' of the order of forfeiture and in particular 
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mentioned the unreasonable restriction on their fundamental rights enshrined 
in Article 19 (1) t/j of the Constitution. Further, they had the benefit of the 
judgment of the appeal Bench of the Bombay High Court that the case was not 
being decided on the merits at all and even if there was any violation of the 
fundamental rights of the petitioners the exercise of discretion by the learned 
single Judge would not be interfered with in appeal.. 

It was therefore clear to the petitioners that there was no adjudication as to 
their fundamental rights or the merits of their claim and there was nothing to 
prevent the petitioners then from coming up to this Court by preferring an appeal 
from the judgment of the Bombay High Court or by instituting a suit for declara- 
tion of the order of forfeiture illegal and ultra vires and for an injunction res- 
training the State from giving effect thereto. Before the Bombay High Court 
the petitioners questioned the legality of the order of forfeiture and prayed for 
quashing it on the ground of the threatened invasion of their fundamental rights.. 
On these facts it is idle to suggest that the petitioners ever entertained any belief 
or thought that the money was legally due from them. The way they asserted 
their position under the law precludes any inference that they were ever influenced 
by a mistake of law or that they ever failed to appreciate the correct position 
under the law. Even after the decirior. of the Bombay High Court they did not 
willingly pay up the amount forfeited but only made disbursements after an 
attachment had been levied on the business including the tenancy of the premises 
and its good will. They protested against the order of forfeiture not only out cf 
Court but in Court and only paid after the issue of a legal process. 

It is therefore not possible to hold that the payments complained of following 
the order of forfeiture were made in mistake of law. They were payments under 
compulsion or coercion. A payment under coercion has to be treated in the 
same way for the purpose of a claim to refund as a pajment under mistake of 
law, but there is an important distinction between the two. A payment under 
mistake of law may be questioned only when the mistake is discovered but a 
person who is under no misapprehension as to his legal rights and complains 
about the illegality or the ultra vires nature of the order passed against him can 
immediately after pajment formulate his cause of action as one of pajment 
under coercion., . . 

The limitation Acts do not in terms apply to claims against the State in 
respect of violation of fundamental rights. A person complaining of infraction 
cf anj’ such right has one of three courses open to him. He can either make 

an application under Article 226 of the Constitution to a High Court or be can 

make an application to this Court under Article 32 of the Constitution, or he 
can file a suit asking for appropriate reliefs. The decision of various High 
Courts in India have firmly laid down that in the matter of the issue of a writ 
under Article 226 the Courts have a discretion and may in suitable cases refuse 
to give relief to the person approaching it even though on the merits the appli- 
cant has a substantia] complaint as regards violation of fundamental rights. 
Although the Limitation Act does not applj', tbe Courts have refused to give 
relief in cases of long unreasonable delaj - . As noted above in BkaUal Bhais case 1 . 
it was observed that the “Maximum period fixed bj' the Legislature 

as the time within which the relief by a suit in a civil Court 

must be brought may ordinarih' be taken to be a reasonable standard by which 
delaj - in seeking remedj - under Article 226 can be measured”. On the question of 
delaj*. we see no reason to hold that a different text ought to be applied when a 
party comes to this Court under Article 32 from one applicable to applications 
under Article 226. There is a public policy behind all statutes of limitation and 
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according to Halsbury’s Laws of England (Third Edition Vol. 24) Article 330 at 

p. 181: 

“The Courts have expressed at least three different reasons supporting the 
existence of statutes of limitation, namely, (1) that long dormant claims have 
more of cruelty than justice in them, (2) that a defendant might have lost 
the evidence to disprove a stale claim and (3) that persons with good causes 
of action should pursue them with reasonable diligence.” 

In my view, a claim based on the infraction of fundamental rights ought 
not to be entertained if made beyond the period fixed by the Limitation Act for 
the enforcement of the right by way of suit. While not holding that the 
Limitation Act applies in terms I am of the view that ordinarily the period 
fixed by the Limitation Act should be taken to be a true measure of the time 
within which a person can be allowed to raise a plea successfully under Article 
32 of the Constitution. Article 16 of the Limitation Act of 1908 fixed a period 
vf one year for a suit against Government to recover money paid under protest 
in satisfaction of a claim made by the revenue authorities on account of arrears 
cf revenue or on account of demands recoverable as such arrears, from the 
date when the payment was made. As an attachment was levied under section 
13 of the Bombay City Land Revenue Act (II of 1876) it is a moot question as 
t a whether the payments maue in 3959 and 1960 in this case would not attract 
the said article of the Limitation Act of 1908. It was held by this Court in 
A. V. Subbarao v. The State 1 that the period of limitation for a suit to 
recover taxes illegally collected was governed by Article 62 of the Limitation Act 
of 1908 providing a space of three years from the date of payment. But taking 
the most favourable view of the petitioners’ case. Article 120 of the Limitation 
Act of 1908 giving a period of six years for the filing of a suit would apply 
to the petitioners’ claim. The period of six years would have expired some 
time in 1966 but the Limitation Act of 1908 was repealed by the Limitation 
Act of 1963 and by section 30 (c) of the Act of 1963 it was provided that: 

“Notwithstanding anything contained in this Act — 

(a) any suit for which the period of limitation is shorter than the period of 
limitation prescribed by the Indian Limitation Act, 1908, may be instituted 
within a period of five years next after the commencement of this Act, or within 
the period prescribed for such suit by the Indian Limitation Act, 1908, which- 

* ever period expires earlier: 

0 ^ ** •* ** **” 

A claim for money paid under coercion would be covered by Article 113 of 
the Limitation Act, 1963 giving a period of three years from the first of January, 
1964, on which date the Act came into force. The period of limitation for a suit 
which was formerly covered by Article 120 of the Act of 1908 would in case like 
this be covered by Article 113 of the new Act and the suit in this case would have 
to be filed by the 1st January, 1967. As the petition to this Court was presented 
in February. 196S, a suit, if filed, would have been barred and in my view the 
petitioners’ claim in this case cannot be entertained having been preferred after 
the 1st of January, 1967. The facts negative any claim of payment under a 
mistake of law and are only consistent with a claim for money paid under coer- 
cion. As the petitioners have come to this Court long after the date when they 

* could have properly filed a suit, the application must be rejected. 
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- I may also note in brief another contention urged on behalf of respondents 
that the present petition is barret. by principles analogous to res judicata. It 
was contended by learned Counsel for the respondents that the decisions of the 
Bombay High Court were speaking orders and even if the petition to the Bom- 
bay High Court had been dismissed in tinune there would be a decision on the 
merits. I am unable to uphold this contention. It was held in Vuryao and 
oimrs v. Tm State of U. P. and otiisrs-, that when a petition under Article 
226 is dismissed not on the merits but because of laches on the party applying, 
for the writ or because an alternative remed3' is available to him such dismissal 
is no bar to the subsequent petition under Article 32 except in cases where the 
facts found by the High Court might themselves be relevant under Article 32. It 
was pointed out in joeepti v. State of Kerala- that : 

“Every citizen whose fundamental right is infringed by the State has a funda- 
mental right to approach this Court for enforcing his right.. If by a final deci- 
sion of a competent Court liis title to property has been negatived, he ceases 
to have the fundamental right in respect of that property and, therefore, he 
can no longer enforce it. In that context the doctrine of res jiiuiCuiu may be 
invoked. But where there is no such decision at all, there is no scope to call in 
its aid.” 

The judgment of the Bombay High Court in 1958 clearly shows that the merits 
of the petitioners’ claim were not being examined. I can however find no merit 
in the contention that because there is an invasion of a fundamental right of a 
citizen he can be allowed to come to this Court, no matter how long after the 
infraction of his right he applies for relief.. The Constitution is silent on this 
point; nor is there any statute of limitation expressly applicable, but nevertheless, 
on grounds of public policy 1 would hold that this Court should not lend its aid 
to a litigant even under Article 32 of the Constitution in case of an inordinate 
delay in asking for relief and the question of delay ought normally to be measur- 
ed by the periods fixed for the institution of suits under the Limitation Acts. 

The petition therefore fails and is dismissed with costs.. 

Sedge, J . — I had the advantage of studying the judgments just delivered by 
my brothers Sikri, Bhachawat and Mitter, JJ. The facts of the case are fully 
set out in those judgments. I shall not restate them. 

I agree with the decision of Mirter, J., that to the facts of this case the rule 
laid down by this Court in Daryao Rao ar.d others v. The State oj U. P. and 
others'- is inapplicable. The principle underlying that decision as I under- 
stand, is that the right claimed by the petitioner therein had been negatived by 
a competent Court and that decision having become final, as it was not appeal- 
ed agains t, he could not agitate the same over again. It is in that context 
the principle of res judical cf was relied on. A fundamental right can be sought 
to be enforced by a person who possesses that right. If a competent Court 
holds that he had no such right, that decision is binding on him. The binding 
character of judgments of Courts of competent jurisdiction is in essence a part 
of the rule of law on which administration of justice depends. 

In view of the decision of this Court in Kcntilal Babulal ar.d Brothers v. 

S. C. PatcP that section 12-A (4) of the Bombay Sales Tax Act, 1946 is viola- 
tive of Article 19 (1) (/) of the Constitution on the grounds that that section did 
not lay down any procedure for ascertaining whether in fact the dealer con- 
cerned had collected any amount by way of tax from its purchasers outside die 
Stale and if so what amount that was; neither the section nor any rule framed 
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under the Act contemplated any enquiry much less a reasonable enquiry in 
which the dealer complained of could plead and prove his case or satisfy the 
authorities that their assumptions were wholly or partly wrong and further the 
section also did . not proride for any enquiry on disputed questions of fact or 
law or for making an order, it follows that the impugned collection was with- 
out the authority of law and consequently the same is an exaction resulting in 
the infringement of one of the proprietory rights of the petitioners guaranteed 
to them under Article 19 (1 ){f) of the Constitution. Hence the petitioners have 
a fundamental right to approach this Court under Article 32 of our Constitution 
for appropriate relief and this Court has a duty to afford them appropriate relief. 
In Kahrck Singh v. The State of U. P: and others 1 * : -Rajagopala Ayyangair, J., 
speaking for the majority observed that once it is proved to the satisfaction of 
this Court that by State action the fundamental right of a petitioner has been 
infringed it is not only the right but the duty of this Court under Article 32 to 
afford relief to him by passing appropriate orders in that behalf. The right 
given to the citizens to move this Court under Article 32 is itself a fundamental 
right and the same cannot be circumscribed or curtailed except as provided by 
the Constitution. It is inappropriate to equate the duty imposed on this Court 
to the powers of the Chancery Court in England or the equitable jurisdiction of 
the American Courts. A duty imposed by the Constitution cannot be compared 
with discretionary powers under Article 32, the mandate of the Constitution is 
clear and unambiguous and that mandate has to be obeyed. It must be remem- 
bered, as emphasized by several decisions of this Court that this Court is charged 
by the Constitution with the special responsibility of protecting and enforcing 
the fundamental rights under Part IH of the Constitution. If I may with res^ 
peer, borrow the felicitous language employed by Chief Justice Patanjali Sastn 
in State of Madras v. V. G. Rao that as regards fundamental rights this 
Court has been assigned the role of a Sentinel on the qui rive. The anxiety 
of this Court not to whittle down the amplitude of the fundamental rights guaran- 
teed has found expression in several of its judgments. It has not allowed its 
vision to be blurred by the fact that some of the persons who invoked its powers 
had no equity in their favour. It always took care to see that a bad case did 
not end in laying down a bad law. I am not unaware of the fact that the 
petitioners before us have no equity in their favour but that circumstances is 
irrelevant in deciding the nature of the right available to an aggrieved party 
under Article 32 of the Constitution. 

All of us are unanimous on the question that the impugned collection 
amounts to an invasion of one of the fundamental rights guaranteed to the peti- 
tioners. Our difference primarily centres round the question whether their 
right to get relief under Article 32 is subject to any limitation or to be more 
accurate whether this Court has any discretion while exercising its jurisdiction 
under that Act ? As mentioned earlier a right to approach ~this Court under 
Article 32 is itself a fundamental right. In that respect our Constitution makes 
a welcome departure from many other similar Constitutions. As seen earlier a 
party aggrieved by the infringement of any of its fundamental rights has a risht 
tG get relief at the hands of this Court, and tins Coart has a duty" to grant appro- 
priate relief— see Joseph Pother, v. The State of Kerala 3 . The power confer- 
red on this Court by that Article is not a discretionary power. This power is 
not similar to the power conferred on the High Courts under Article 226 of - the 
Constitution. Hence laches on the part of an aggrieved partv cannot deprive 
him of the right to get relief from this Court under Article 32. A Division 

1. (19541 2 S CJ. 107 : (1954) I S C.R. 332. (1952) 2 M.L.J. 135. 

2- (1952) S.CR. 597 : (1952) S.CJ. 253 : 3. A.I.R. 1955 S.C. 1514 : (1966) I SCJ 99 
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Bench of the Bombay High Court in Kamalabai Harjivundas Parekh v. 7. B. 
Desai 1 held that where a constitutional objection to the validity of a legislation 
is taken in a petition under Article 22 6, the question of mere delay will not affect 
the maintainability of that petition . Law reports do not show a single instance^ 
where this Court had refused to grant relief to a petitioner in a petition under 
Article 32 on the ground of delay. 

There has been some controversy whether an aggrieved party can 
waive his fundamental right. That question was elaborately considered 
in Boshesliar hath v. The Commissioner of Income-tax. Delhi, 
Rajasthan and another-, by a Constitution Bench consisting of S. R. Das, C.J.. 
and Bhagwati, S. K. Das, S. L. Kapur and Subba Rao, JJ. The learned Chief 
Justice and Kapur, J., held that there could be no waiver of a fundamental right 
founded on Article 14. Bhagwati and Subba Rao, JJ., held that no fundamental 
right can be waived and S. K. Das, J., held that only such fundamental rights 
which are intended to the benefit of a party can be waived. I am mentioning all 
these aspects to show bow jealously this Court has been resisting every attempt 
to narrow down the scope of the rights guaranteed under Part HI of our Consti- 
tution. 


Admittedly the provisions contained in the Limitation Act do not apply to 
proceedings under Article 226 or Article 32. The Constitution makers wisely, if 
I may say with respect, excluded the application of those provisions to proceed- 
ings under Articles 22 6, 227 and 32 lest the efficacy of the constitutional remedies 
should be left to the tender mercies of the Legislatures. This Court has laid down 
in I. C. Golaknath and others v. State of Punjab and another 3 , that the 
Parliament cannot by amending the Constitution abridge the fundamental rights 
conferred under Part III of the Constitution. If we are to bring in the provi- 
sions of Limitation Act by an indirect process to control the remedies conferred 
by the Constitution it would mean that what the Parliament cannot do directly 
it can do indirectly by curtailing the period of limitation for suits against the 
Government. We may console ourselves by saying that the provisions of the 
Limitation Act will have only persuasive value but they- do not limit the power 
of this Court but the reality is bound to be otherwise. Very soon the line that 
demarcates the rule of prudents and binding rule is bound to vanish as has hap- 
pened in the past. The fear that forgotten claims and discarded rights may be 
sought to be enforced against the Government after lapse of years, if the funda- 
mental rights are held to be enforceable without any time limit appears to be 
an exaggerated one. It is for the party who complains the infringement of any 
right to establish his right. As years roll on his task is bound to become more 
and more difficult. He can enforce only an exisu'ng right. A right may be 
lost due to an earlier decision of a competent Court or due to various other rea- 
sons. If a right is lost for one reason or the other there is no right to be 
enforced. In this case we are dealing with an existing right even if it can be 
said that the petitioners’ remedy under the ordinary law is barred. If the deci- 
sion of Bachawat and Mitter, JJ., is correct, startling results are likely to 
follow. Let us take for example a case of a person who is convicted and senten- 
ced to long period of imprisonment on the basis of a statute which had been 
repealed long before the alleged offence was committed. He comes to know the 
repeal of Jhe statute long after the period prescribed for filing appeal expires. 
Under such a circumstance according to the decision of Bachawat and Mitter, JJ; 
be wall have no right — the discretion of the Court apart — to move this Court a 
writ of habeas corpus. ' 


1. (1965) Vol. 67 Bcm.LR- 85. 1207. 
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Our Constitution makers in their wisdom thought that no fetters should be 
placed on the right of an aggrieved party to seek relief from this Court under 
Article 32. A comparison of the language of Article 226 with that of Article 32 
will show’ that while under Article 226 a discretionary power is conferred on the 
High Courts the mandate of the Constitution is absolute so far as the exercise 
of this Court’s power under Article 32 is concerned. Should this Court, an insti- 
tution primarily created for the purpose of safeguarding the fundamental rights 
guaranteed under Part IH of the Constitution, narrow down those rights ? The 
Implications of this decision are bound to be far reaching. It is likely to pull 
down from the high pedestal now occupied by the fundamental rights to the 
level of other civil rights. I am apprehensive that this decision may mark an 
important turning point in downgrading the fundamental rights guaranteed 
under the Constitution. I am firmly of the view that a relief asked for under Arti- 
cle 32 cannot be refused on the ground of laches. The provision of the Limita- 
tion Act have no relevance either directly or indirectly to proceedings under Arti- 
cle 32. Considerations w’hich are relevant in proceedings under Arti- 
cle 226 are w'holly out of place in a proceeding like the one before us . The deci- 
sion of this Court referred to in the judgment of Bachawat and Mitter, JJ., where 
this Court has taken into consideration the laches on the part of the petitioners 
are not opposite for our present purpose. None of those cases deal with proceed- 
ings under Article 32 of the Constitution. The rule enunciated by this Court 
in the State of M. P. v. Bhailal Bhai 1 . is only applicable to proceedings under 
Article 226. At page 271 of the report Das Gupta, J., who spoke for the Court 
specifically referred to this aspect when he says : 

'"that it has been made clear more than once that pow’er to relief under Arti- 
cle 226 is a discretionary power.” 

Therefore those decisions are of no assistance to us in deciding the present case. 
Once it is held that the power of this Court under Article 32 is a discretionary 
power — that in my opinion is the result of the decision of Bachawat and Mitter, 
JJ. — then it follows that this Court can refuse relief under .Article 32 
on any one of the grounds on which < relief under Article 226 can be 
refused. Such a conclusion militates not only against the plain words of Article 
32 but also the lofty principle underlying that provision. The resulting position 
is that the right guaranteed under that Article would cease to be a fundamental 
right . 

Assuming that the rule enunciated by this Court in Sales Tax Officer v. 
Kanhaya Lai Afttkand Lai Saraff and further refined by this Court in State of M. 
P. v. Bhailal B'ai 1 can apply to the facts of this case even then I am of opinion 
that the petitioners are entitled to the relief that they have asked for. As could 
be gathered from the decision of Bachawat and Mitter, JJ., the Bombay High 
Court did not decide the merits of the case in the writ petition filed by the peti- 
tioners. In that petition the Court refused to exercise its discretion in favour of 
the petitioners. The grounds on which the petitioners challenged the validity 
of section 12-A (4) of the Bombay ^ales Tax Act. 1946 before the High Court of 
Bombay have now been found to be unsustainable by Gujarat High" Court in 
Kcntilal Babulal end Brother v. ff. C. Pat:! 3 . In the appeal against that deci- 
sion this Court did not examine those grounds.' It struck down section 12-A (4) 
on a wholly different ground, a ground not put forward bv the petitioners in 
their writ petition before the Bombay High Court. A mere impression of a 
party that a pro%Tsion of law may be ultra vires the Constitution cannot be 
equated to knowledge that the provision invalid. Hope and detire are no 1 th~ 
same things as knowledge, A law- passed by a competent Legislature is bound 

3. (1965) 16 S.T.C. S73. 
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to be presumed to be valid until it is struck down by a competent Court. The 
fact after a futile attempt to get the provision in question declared invalid the 
petitioners gave up their fight and submitted to the law which was apparently 
valid is no proof of the fact that they knew that the provision in question is 
invalid. As seen earlier that none of the grounds urged by the petitioners in 
support of their contention that the provision in question is invalid has been 
accepted by any Court till now. Under these circumstances I see no justifica- 
tion to reject the plea of the petitioners that they became aware of the provi- 
sion only after die decision of this Court in Kantilal Babulal's case ! 
which decision was rendered on 29th September, 1967. This petition was filed 
very soon thereafter. Hence this case under any circumstance falls within the 
rule laid down by this Court in Bhailal BhaVs case.- 

For the reasons mentioned above I allow this petition and grant the relief 
prayed for by the petitioners. 

Order: — In accordance with the opinion of the majority, the petition fails and 
is dismissed with costs.; 

V. M. K. Petition dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present. — J. C. Shah, Acting Chief Justice, V. Ramaswami and A. N. Grover, JJ. 
Nazeeria Motor Service and others ... Appellants* 


v. 


The State of Andhra Pradesh and another, etc. ... Respondents. 

Andhra Pradesh Motor Vehicles { Taxation of Passengers and Goods) Amendment 
Xand Validation Act {XXXI V of 1961 ) — Scope — Constitutional validity — If in- 
fringes Article 14 and 19 (11 (g) of the Constitution — Act intended to augment 
revenues of the State— Previous sanction of President obtained under proviso 
to Article 304 (b)— Effect — Question of reasonableness of restrictions imposed 
and of restrictions being in public interest — Powers of Court to go into — Exemption 
of Telengana area under Notification dated 1st November, 1 961 — Vehicles on 
inter-State routes not subject to tax — If discrimination under Article 14 — 
Constitution of India {1950), Articles 14, 19 (1) (g), 301 and 304 lb) Proviso — 
Scope of 

In the case of a statute, such as the Andhra Pradesh Motor Vehicles (Taxa- 
tion of Passengers and Goods) Amendment Act, 1961, which was enacted with 
the object of augmenting the revenues of the State, notwithstanding the 
fact that the sanction of the President was obtained under the proviso to Arti- 
cle 304 {b) of the Constitution of India, the question of the restrictions being 
reasonable and in public interest is open to examination by the Court, and the 
Act can be held to be valid only if it is shown that the restrictions imposed by it 
are reasonable and in public interest. When the taxes imposed were enhanced 
the transporters were permitted to enhance the fares, and the burden therefore 
would not fall on the transporters. If the transport operators are not pre- 
pared to charge higher rates of fares as a matter of policy, or for the purpose of 
business competition, that cannot impinge on the reasonableness of the restric- 
tion imposed, particularly when there is nothing to show that the tax imposed 
exceeds the limits of permissible reasonableness. There is also nothing in the 
provisions of the Act with regard to imposition of tax. are not in public interest. 
Hence the Act cannot be challenged under Article 19 (1) (g) of the Constitu- 
tion of India. 

When it is found that the increase in the surcharge of fees and freight con- 
templated by the Validating Act of 1961 would not constitute an impediment 
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VO the trade, and that the utmost that could be said was that it would result 
in the dimin ution of profits, it cannot be said that there is an infringement of 
Article 19 (1) (g). 

Nor can the Act be said to be violative of Article 14, on the ground of dis- 
crimination in that it has not been made applicable to the Telengana area 
while made applicable to the Andhra area or on the ground that the vehicles 
on the inler-State routes or permits granted by other States (Madras) had not 
been subjected to tax. 

There was no law in the erstwhile Hyderabad State imposing any tax cm 
passengers and goods. After the merger of Telengana and Andhra areas, the 
laws in force in the Telengana region continued to remain in force under section 
119 of the States Reorganisation Act, 1956. The Notification issued on 4th 
November, 1961, under section 19 of Act (X of 1958), exempted passengers, lug- 
gage and goods from payment of tax in the Telengana area, and this exemp- 
tion was granted to the operators in the Telengana area for the reason that 
before the extension of the parent Act to this area, no tax similar to the one 
levied under the parent Act was payable in that area and their exemption was 
granted under a different enactment. Hence the challenge under Article 14 
has no force. Since the laws in force in the two States, Madras and Andhra, 
are different, no question of discrimination can arise when taxes are being 
imposed under two different sets of laws in different States or geographical 
limits; and hence it cannot be said that Article 14 is infringed because vehicles 
on the inter-State routes or permits issued by other States had not been sub- 
jected to tax. 

Case-law discussed and reviewed. 

Appeal from the Judgment and Order dated the 25th October, 1962 of the 
Andhra Pradesh High Court in Writ Petitions Nos. 1307, 1305 and 1353 of 1961. 

K. Srinivasamtirthy and Naimit Lai, Advocates, For Appellants (In all the 
Appeals). 

P. Ram Reddy, Senior Advocate, (P. Parameshwara Rao, Advocate, with him), 
for Respondent No. 1 (In all the Appeals). 

The Judgment of the Court was delivered by 

Grover. J- These appeals by certificate from a judgment of the Andhra Pra- 
desh Hi eh Court which disposal of several petitions under Article 226 of the 
Constitution including the petitions filed by the appellants involve the question 
of the constitutionality of the Andhra Pradesh Motor Vehicles (Taxation of 
Passengers and Goods) Amendment and Validation Act, 1961, Andhra Pradesh 
Act" (XXXIV of 1961). 

The appellants hold permits either for stage carriage or for public carriers 
issued under the Motor Vehicles Act, 1939. They ply these vehicles on differ- 
ent routes in the State as also on some of the inter-State routes. They were 
subject to tax levied under the Madras Motor Vehicles Taxation Act, 1931. 

In 1952, the Madras Motor Vehicles (Taxation of Passengers and Goods) 
Act, (XVI of 1952) was enacted by which every operator had to pay 
Rs. 12.50 per seat per quarter or 37 nai paise per seat per mile over and above 
the tax payable under the Madras Motor Vehicles Taxation Act, 1931 . Under 
that Act the operators were paying tax of Rs. 30 per seat per quarter. The validity 
of Act (XVI of 1952) was challenged before the Madras High Court. In Mathu- 
ra! Pillar v. The State of .\fadrai 1 its validity was upheld except as to the 
proviso to section 3 of tire Act. ‘After the formation of Andhra Pradesh State 
the Governor promulgated an Ordinance amending Madras Act (XVI of 1952) 
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in the light of the above judgment. The provisions contained in the Ordinance 
were subsequently re-enacted as President’s Act (XI of 1954). The operators, 
therefore, paid taxes imposed under Act (XVI of 1952) as amended in the State of 
Andhra Pradesh. By means of Act (XXI of 1959) the Legislature of Andhra 
Pradesh amended Act (XVI of 1952). Section 3 of Act (XVI of 1952) as amend- 
ed read as follows : 

“In clause (a) of sub-rule (/) of rule 1 in the Schedule to the Principal Act, 
for the words ‘37 nP. per seat per year per mile the words Rs. 1.48 nP. per 
seat per year per mile and for the words Rs. 12.50 nP. per seat per quarter 
the words of Rs. 50 per seat per quarters shall be substituted and clause (b) of 
the said sub-rule for the words Rs. 22.50 nP. per month the words Rs. 45 
per month shall be substituted.” 

The validity of the Amending Act (XXI of 1959) was challenged by means 
of writ petitions before the High Court. A Division Bench struck down the 
impugned provisions as unconstitutional and ultra vires on the ground that 
since that Act imposed a restriction on the operator’s freedom of trade and com- 
merce under Article 301 of the Constitution the previous sanction of the President 
was necessary under the proviso to section 304 (0). and because that had not been 
obtained. the Act was legally inoperative: Vernon Transport v. The State of 
Andhra Pradesh *. Subsequently Act (XXXIV of 1961) was enacted after 
the sanction of the President was obtained to the Bill under the proviso to Arti- 
cle 304 (h). It validated two acts, namely. Act (XXI of 1959) and Act (XXII of 
1959) and also amended Act (XVI of 1952) and substituted sub-section (3) of sec- 
tion 3 of that Act by a new sub-section. It further validated the realisation of the 
tax paid or payable and the fee paid or payable and other action taken under Act 
(XXI of 1959) and Act (XXII of 1959). It empowered the Government to levy 
additional tax at the rate of Rs. 50 per seat per quarter from 8th May, 1959 to 
16th January, 1961. Thereafter from 17th January, 1961 to 3rd November, 1961, 
the rate was fixed at Rs. 12.50 per seat per quarter. After the commencement 
of the Validating Act (XXXIV of 1961) the rate was to be Rs. 37.50 per seat per 
quarter. This was to be operative till 1st April, 1962, when the Act would cease 
to have any effect. 

The validity and constitutionality of Validating Act (XXXIV of 1961) were 
challenged by means of various petitions under Article 226 of the Constitution. 

It was sought to be contended before the High Court that the impugned legisla- 
tion was not regulatory in character.’ The sole object was to argument the 
revenue of the State. This brought the statute within the mischief of Article 301 
of the Constitution. The High Court was of the view that the question whether 
the statute was regulatory or compensatory was relevant in the context of Part 
XHI of the Constitution only in the event of non-compliance with the proviso 
to Article 304 (/>) of the Constitution. As the previous sanction of the President 
had been obtained in terms of the proviso such points could no longer be can- 
vassed. The challenge on the ground of Article 14 before the High Court also 
failed. An argument was addressed that the impugned Act was repugnant to 
Article 19 (1) (g) of the Constitution. The reasonableness of the restriction 
within the meaning of Article 304 (Jr) also came up for consideration. The 
High Court, in the light of the facts and figures placed before it; held that the 
increase in surcharge of the fares and freights contemplated by the impugned 
Act did not constitute an impediment to the trade of the transporters and 
that the restriction in the shape of additional imposts was not unreasonable. 

It is unnecessary to refer to the other points agitated before and decided by the 
High Court. 


J. f 1961 ) 1 A.W.R. 351. 
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Counsel for the appellant has urged the following points before us: 

(1) The impugned Act imposed a tax for augmenting the revenues of the 
State. It was neither regulatory nor compensatory in nature and it fell 
directly within the mischief of Article 301 of the Constitution. 

(2) Even though there had been compliance with the proviso to Article 304 
(b) in the matter of obtaining the requisite sanction it was open to the Court 
to go into the question of reasonableness both with reference to the aforesaid 
provision and Article 19 (1) (g) read with clause (6) of that Article. The Court 
was equally entitled to determine whether the imposition was in the public 
interest. 

(3) The impugned Act violated Article 14 of the Constitution and was dis- 
criminatory inasmuch as 'a' it had not been made applicable to the Telengana 
area although it w'as applicable to the Andhra area, and (bi the vehicles on 
inter-State routes on permits granted by other States had not been subjected 
to tax. 

In order to decide these points the principles which have been settled by 
this Court with regard to Article 301 and Article 304 (h, may be noted. Accord- 
ing to the majority view in Automobile Transport \ Rajasthan ) Ltd. v. The State 
of Raj -stha t and others 1 if a tax is compensatory in character it cannot be sakf 
to fall within the mischief of Article 301 . Subba Rao, J., (as he then was), who 
concurred in the majority decision but delivered a separate judgment preferred to 
rest his view on the regulatory nature of such taxing statute as would escape the 
mischief of Article 301. In Khyerbori Tea Co Ltd. and Anr. v. The State of 
Assam-, the difference between the view expressed in the ' Automobile Transport 
( Rajasthan ) case' 1 , and an earlier decision is Atiabari Tea Co. Ltd. v. 
State of Assam and others', with regard to the scope and effect of the provisions 
of Article 304 (b) was noticed. It was observed that according to the majority 
view expressed in Atiabari Tea Co. case*, if the Act is passed under Article 
304 ( b ) and its validity is impeached the State may seek to justify the Act on the 
ground that the restrictions imposed by it are reasonable and in public interest 
and in doing so it may rely on the fact that the taxes levied by the impugned 
Act are compensatory in character. On the other hand, according to the majority 
decision in the Automobile Transport (Rajasthan) case compensatory taxation 
would be outside Article 301 and cannot fall under Article 304 (b). Since it was 
not urged that the tax was of a compensatory nature in Khyerbari Tea Co. Ltd. 
Oise ", this Court proceeded to examine whether the restrictions imposed by the 
statute impugned in that case were reasonable and in public interest within the 
meaning of Article 304 (b). The effect of compliance with the provisions of the 
proviso to Article 304 (b) by obtaining the previous sanction of the President to 
the Bill was also considered and it has been laid down that notwithstanding the 
sanction the question of the restrictions being reasonable and in public interest 
is open to examination by the Court . The Act can be held to be valid only if it 
is shown that the restrictions imposed by it are reasonable and in public interest . 

It has not been contended on behalf of the State that the impugned 
Validating Act imposes a tax which is by way of a regulatory' or compensatory 
measure. It has, therefore, to be seen whether the restriction imposed are 
reasonable and in public interest within the meaning of Article 304 ( b ) . Before 
the High Court an attempt was made on behalf of the appellants to show that 
by raising the rate of tax the burden had been increased to such an extent that 
the business of the appellants had been virtually annihilated. According to 
some of the affidavits filed on behalf of the writ petitioners, profits derived in 
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recent years did not exceed an average of Rs. 2,000 per stage carriage even 
without the additional burden which had been imposed and the transporters 
would suffer heavy losses if the tax as increased by the impugned legislation were 
to be realized. The High Court referred to the computation of the income by the 
Income-tax Department of some of the transporters in whose assessments the 
income in regard to each bus had been calculated at a figure of Rs. 7,000 
annually, which showed that the profits were much higher than Rs. 2,000. It 
was not disputed before the High Court that the transporters had been permitted 
to enhance the fares. If the fares could be enhanced it was obvious that the 
burden would not fall on the transporters. It was urged that owing to competi- 
tion from the railways and from operators whose vehicles had been registered 
in the Madras State and who could charge lower rates the appellants were not 
in a position to collect extra fares which they had been permitted to do. This 
argument also cannot hold and was rightly repelled by the High Court on the 
ground that if the operators were not prepared to charge higher rates as a matter 
of policy or for the purpose of business competition that could not impinge on 
the reasonableness of the restriction. Apart from a faint attempt to repeat 
some of the arguments which were addressed before the High Court on this point 
nothing new has been brought to our notice which would justify the view that 
the tax which has been imposed exceeds the limits of permissible reasonableness. 
As regards public interest we are unable to find nor has any attempt been made 
to satisfy us that the provisions of the impugned Validating Act with regard to 
imposition of tax are not in public interest. 

This is sufficient to dispose of the challenge under Article 19 fl) tg) as well. 
We may in this connection refer briefly to the conclusion of the High Court 
which was reached on a consideration of the affidavits filed before it. It has been 
found that there is no material which would warrant the conclusion that the 
increase in the surcharge of the fares and freight contemplated by the impugned 
Validating Act would constitute an impediment to the trade. The utmost that 
could be said was that it would result in the diminution of profits. Even on the 
assumption that the profits would be diminished or greatly reduced it cannot 
be held that there is any infringement of Article 19 (1) (g). 

Coming to the attack on the ground of violation of Article 14 reference may 
be made to the background relating to taxation of passengers and goods carried 
in motor vehicles in the State prior to the formation of Andhra Pradesh. It 
appears that there was no law in the erstwhile Hyderabad State imposing an}' 
tax on passengers and goods. After the merger of Telengana and Andhra areas 
the laws in operation in the Telengana region continued to remain in force by 
virtue of the provisions of section 119 of the States Reorganisation Act, 1956. By 
Act (X of 1958) the State of Andhra Pradesh amended Act (XVI of 1952 Ymtcr alia 
extending that Act. to the Telengana area. This Act (X of 1958) also 
amended the Principal Act by adding section 19 according to which the Govern- 
ment could grant an exemption by means of a notification in respect of any 
motor vehicle running in a particular area. On 4th November, 1961, a notification 
was issued exempting passengers, luggage and goods carried in stage carriages 
from payment of tax under the aforesaid Act within the Telengana area. There 
can be no manner of doubt that this exemption was given to the operators in the 
Telengana region for the reason that before the extension of the parent Act to 
this area no tax similar to the one levied under the parent Act was payable in 
that area and that this exemption was granted under a different enactment. It 
is apparent that for these reasons the challenge under Article 14 cannot succeed. 
The same is the position with regard to the tax payable by the appellants and 
that which the transporters having permits for intcr-State routes have to pay. 
As has been pointed out in the affidavits filed on behalf of the State the laws in 
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the two States, Madras and Andhra Pradesh are different and persons having 
primary permits from Madras are naturally governed by the laws operating in 
that State. No question of discrimination can arise when taxes are being 
imposed under two different sets of laws in different States or geographical areas. 

The appeals, therefore, fail and are dismissed with costs. One hearing fee. 

P. R N. Appeals dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction). 

Present : — J. C. Shah and K. S. Hegde, JJ. 

Somnatn Barman . . Appellant ;* 

v. 

Dr. S. P. Raju and another ... Respondents . 

Limitation Act (IX of 1908), Articles 142 and 144 — Scope — Suit for possession ore 
basis of title alleging purchase and possession for over 12 rears prior to suit — 
Plea of denial cf title of plaintiff and adverse possession — Finding that plaintiff's 
title not proved but that possession n ithin 12 years of suit was established — De- 
fendants found to be trespassers and providing no proof cf possession or adverse 
possession — Decree on basis of possessory title — If justified — Possessor y title — 
Valve of. 

Possessory' title is a good title as against everybody other than the lawful- 
owner and a trespasser or wrongdoer cannot defeat the lawful possession of a 
person who has proved possession for more than twelve years by ousting him 
from the property. 

Possession is, under the Indian Law, as under the English Law, good 
title against all but the true owner, and a wrongdoer cannot successfully 
resist the suit of a person proving prior possession in an action for ejectment, 
by showing that the title and right to possession are in a third person. It. 
cannot therefore be held that in a suit for possession on the basis of title,, 
the plaintiff cannot succeed unless he proves his title to the suit property as- 
well as its possession within 12 years. If the plaintiff proves possession for 
a long period prior to suit he can succeed in the suit as against a trespasser 
who does not prove possession amounting to ouster of the plaintiff. 

The plaintiff in 1949 brought a suit for possession of the suit land on the 
allegation that he purchased the land from one JJC. with other plots under two 
sale deeds dated 1930, and that he was put in possession and remained in 
possession about 1945, when the 2nd defendant trespassed on the land and 
took possession of it. The defendants 1 and 2 denied that the plaintiff had 
any title or that he was in possession at any time. The first defendant was 
said to have purchased the property from the 2nd defendant in 1946. 

It was found that the plaintiff did not prove his title, but that he was in 
possession from 1930 to 1945. It was also found that the defendants had 
not proved their plea of title by adverse possession. The second defendant 
was not ex amin ed in Court at all as a witness to support the plea of adverse 
possession and no explanation was forthcoming for his non-examination. 
The first defendant's evidence was found to very little value and he had no 
knowledge of the property prior to the date of his alleged purchase in 1946. 

Held, that the possession of the plaintiff was a sufficient evidence of title 
as owner against the defendants and that the plaintiff's suit for possession 
must be decreed. 

• C.A. No. 2?42 of 1966 
C.M.P.No.35S of 1S6S. 

SC j— 112 


16th October, 1969. 
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Ismail Ariff v. Mahomed Ghonse, (1893)I.L.R. 20 I. A. 99, Foil; Narayana Row 
a’. Dharmachar, (1903) I.L.R. 25 Mad. 514: 13 M.L.J. 146; Krishna V. Yeshwant and 
others v. Vasudeva Apaji Ghaotikar deceased by Irs., (1884) I.L.R. 8 Bom. 371 ; 
Umrao Singh v. Ratnji Das ar.d others , (1914) I.L.R. 36 All. 51 ; Wall Ahmad Khan 
and others v. Ajudhia Kandu, (1891) I.L.R. 1 3 All. 537 ; Subodh Gopal Bose v. Province 
of Bihar and others, A.l.R. 1950 Pat. 222, approved; Deb Churn Bolda v. hsvr Chimder 
Manjee, (1883) I.L.R. 9 Cal. 39 ; Ertaza Hossein and another v. Bany Mistry, (1883) 
I.L.R. 9 Cal. 130 ; Purmeshwr Chowdhry and ethers v. Brija Lall Chowdhry, (1890) 
I.L.R. 17 Cal. 256 ; Miss Chand Gait a and others v. Kanchira.n Bagcni, (1899) I.L.R. 
26 Cal. 579. 

Appeal from the Judgment and Decree dated the 8th October, 1963 of the 
Andhra Pradesh High Court in C.C.C. Appeal No. 47 of 1959. 

II. R. Gokhale, Senior Advocate (K. R. ChaudSmry and G. Kamalya. Advocates 
with him), for Appellant. 

M. C. Chagla, S.nior Advocate (Messrs. R. V. Pillai and Subodh Mcikandtya, 
Advocates, with hun), for Respondent No. 1. 

M. C. Bhandare and K. Rajendra Chaudhuri, Advocates, for Respondent No. 2. 

The Judgment of the Court was delivered by 

He%de. J . — This appeal has been brought by the 1st defendant in O.S. No. 
210 of 1958 on the file of the 1st Additional Judge, City Civil Court, Hyderabad. 
That was a suit brought by the 1st respondent-plaintiff for possession of the suit 
property. That suit was dismissed by the Trial Court but in appeal the High 
Court of Andhra Pradesh reversed the decree of the Trial Court and decreed the 
plaintiff's suit for possession. Thereupon this appeal has been brought after 
■obtaining a certificate under Article 133 (1) i .a, of the Constitution. 

The subject-matter of the suit is a piece of land in Himayatnagar measuring 
2856 sq. yards. The plaintiff’s case is that he purchased this land from one 
.lamsheer Khan with other plots in the vicinity under two sale deeds marked 
Exhibits P-2 and P-3; thereafter he was in possession of the same. When he was in 
possession, the second defendant trespassed into the said property and took 
possession of the same, thereafter he illegally sold the same to tire 1st defendant. 
The defendants denied the plaint allegations. They denied that the plaintiff had 
any title to the suit property or that he was in possession of the same at any 
time. On the other hand they pleaded that the second defendant who had 
acquired title to the suit property by adverse possession had sold the same to 
the 1st defendant in the year 1946. 

The Trial Court came to the conclusion that the plaintiff has not established 
his title to the suit property. It also held that the plaintiff has not satisfactorily 
proved that he was in possession of the suit property at any time. In view of 
those findings thought that it was not necessary to go into the defendant’s plea 
-of adverse possession. In the result it dismissal tire plaintiff’s suit. In appeal 
the High Court agreed with the Trial Court that the plaintiff has not proved his 
title to the suit property. It rejected the plea of the defendants that they have 
perfected their title to the suit property' by adverse possession. But differing 
from the Trial Court it came to the conclusion that the plaintiff was put into 
possession of the suit property by his vendor Jamsheer Khan Sahab in about the 
year 1930 and he was in possession of the same till about the year 1945, when 
the second defendant trespassed on the same and took possession of it. 

In view of the concurrent finding reached by the Trial Court and the High 
Court that the plaintiff has not proved his title, that question was not reopened 
in this Court. The finding of the High Court that the defendants have not 
established their pleas of title by adverse possession was challenged though feebly. 

It was contended before us that the plaintiff who based his suit on title arm prior 
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posssssi on caving failed to establish his title, his suit has to fail. Further the 
finding of the High Court that the plaintiff was in possession of the said property 
between 1930 to 1945 was also assailed before us. 

The appellant claims that he came into the possession of the suit property 
on. the strength of the sale deed executed by the second defendant in his favour 
on 1st October, 1946. The suit from which this appeal arises was initially insti- 
tuted on the original side of the High Court of Hyderabad in the year 1949. 
Therefore to establish his claim of tide by adverse possession, the 1st defendant 
must primarily depend on the fact that the second defendant was in possession 
of the suit property' for a period of over nine years before he sold the same to 
him. Though the second defendant filed a written statement supporting the 
case of the 1st defendant and though he was present at the time of hearing on 
several occasions, he was not examined as a witness in this case to support the 
plea of adverse possession put forward by the defendants. No explanation is 
forthcoming for his non-examinaricn . This circumstance goes a long way to dis- 
credit the defendant’s plea of adverse possession. The 1st defendant’s evidence 
as regards adverse possession is of very little si gnifi cance as his knowledge of 
the suit property prior to the date he purchased the same is very little. The 
only other evidence reh'ed on in support of the plea of adverse possession is that 
of D.W. 2, Shambhu Prashad who claims to have taken the suit property on 
lease from the second defendant. The lease deed said to have been executed by 
him is marked as Exhibit D-I . It is not explained how the 1st defendant came 
into possession of Exhibit D-l . Though the suit was filed as far back as 1949, 
Exhibit D-l was produced Into Court for the first time in the year 1960. No 
explanation has been given for this inordinate delay in producing Exhibit D-l (an 
unregistered document) in Court. According to D.W. 2, the 1st defendant knew 
about this document as far back as 1950. Under these circumstances, the 
High Court was fully justified in rejecting the testimony of D.W. 2 and not rely- 
ing or. Exhibit D-l.* The other evidence adduced by the 1st defendant relating to 
the plea of adverse possession was not commended for our acceptance. Therefore 
we need not consider the same. Hence we agree with the High Court that the 
defendants have failed to establish their plea of adverse possession. 

Now coming to the evidence relating to the plaintifrs possession of the suit 
property from the year 1930 to 1945, we have firstly the oral testimony of the 
plaintiff. The High Court has accepted the plaintiffs evidence as credit-worthy. 
The plaintiff is a responsible person. He hefd important offices both under the 
State Government as well as under the United Nations. Prime facie his evidence 
is worthy of acceptance. This would be particularly so in view of the non-exami- 
nation of the second defendant. The question before the Trial Court and the 
High Court was whether the plaintiff was in possession of the suit property 
between 1930 to 1945 or whether the second defendant was in possession of the 
same during that period? On this aspect, the evidence is really one-sided. 
The evidence of the pl aintiff that he came Into possession of the suit property 
under Exhibits P-2 and P-3 is supported by the recitals in those documents. In 
considering the question whether .T am s heer Khan, the vendor under Exhibits P-2 
ar.d P-3, had put the plaintiff into possession of the suit property, the fact that 
lemsheer Khan had no title to the same is not very' material. There is nc 
reason to think that the recitals contained in Exhibits P-2 and P-3 as to the deli- 
very of possession are false recitals. There is documentary evidence to show 
mat the plaintiff paid the ‘'NazuT* for the properties purchased by him under 
Exhibits P-2 and P-3 after his purchase. It is true that those documents do 
no-, snow- how much ‘'Nazal** was paid in respect of the suit property but the 
teco..d defendant has produced no documents to show that be had" paid any 
rtazun in respect of the suit property. Exhibit P-4 is a stamped revenue 
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receipt on a printed form executed in favour of the plaintiff by' the Maqtadar 
on 16th August 1939 for Rs. 331-14-4. It relates tc the lands which 
belonged to Jamsheer Khan and situate at Naraj’anguda. Evidently that recital 
refers to the lands covered by Exhibits P-2 and P-3. It recites that a sum cf 
Rs. 331-14-4 was received from the plaintiff as ‘Nazul’ for the period from 
15th Aban 1338 fasli to the end of the Aban 1346 fasli at the rate of Rs. 41-4-5 
per year. The sale under Exhibits P-2 and P-3 was made in 1930. Evi- 
dently the ‘NazuF in respect of those properties was in arrears till 1939. The 
‘Nazul’ due under Exhibits P-2 and P-3 comes to Rs. 41 and odd per year as seen 
from Exhibit P-6. 

Exhibit P-5 is a letter dated 11th December, 1937 received by the plaintiff 
from Mr. J. D. M. Dean (P.W.-2), First Divisional Engineer, Hyderabad Giy. 
It relates to the construction of a road from Musheerabad to Bashir Bagh. It 
states that under the Ferman dated 29th Shaban 56 Hijri, H.EH.. Hie Nizam 
was pleased to accord sanction to the acquisition of 20 per cent, of the land with- 
out any compensation for the construction of road, from the owners of the land 
and that for the excess land required, compensation will be paid. That letter 
fuither mentions that total area of the land belonging to the plaintiff was 7815 
sq. yards out of which 2112 sq. yards were required for the construction of the 
road. Out of that 1563 sq. yards being the 20 per cent, of the entire area was 
to be taken without am' compensation and the value of the remaining 549 sq. 
yards will be paid to the plaintiff. That letter further informed the plaintiff that 
the value of the additional area which might finally be determined after the 
marking may be obtained from the department. It is established that road from 
Musheerabad to Bashir Bagh was laid not only across the plot covered under 
Exhibit P-3 but also across the site purchased under Exhibit P-2 in which the 
suit land is situate. That was obvious because if the road did not touch any 
portion of Exhibit P-2, the entire area of the land belonging to plaintiff would 
have been only 5114 sq. yards and not 7815 sq. yards as mentioned in Exhibit 
P-5. It also establishes that the plaintiff was recognised by the Oty Improve- 
ment Board as the person entitled to compensation in respect of that land. 
Evidence further discloses that the plaintiff was paid compensation in respect 
of the land taken from him in excess of 20 per cent, referred to earlier. The 
oral evidence adduced in the case coupled with Exhibits P-2. P-4 and P-5 satis- 
factorily establishes the fact that the plaintiff was in possession of the suit pro- 
perty' till about 1945. 

In addition to the evidence referred to earlier, the High Court has also relied 
on two other documents namely Exhibits D-8 and D-9, but those documents 
ware produced as additional evidence in the High Court. Their connection wrtn 
the suit property is not satisfactorily established. Therefore we have exclude-., 
them from consideration. If we bear in mind the fact that the question for deci- 
sion is whether the plaintiff or the 2nd defendant was in possession cf tne son 
property' between the years 1932 to 1945. there is hardly' any doubt that T'- 
preponderance of evidence is in favour of the plaintiff’s case. As seen earlier, the 
defendants h 2 ve not produced any' reliable evidence to support their case. Hence 
wc agree with the High Court that the plaintiff has succeeded in establishing that 
he was in possession of the suit property prior to 1945. 

It was next contended on behalf of the appellant that in a suit for possession 
brought cm the basis of title, the plaintiff cannot succeed unless he proves bis 
title to the suit property as well as its possession within 12 years. According 
to the appellant except in a suit under section 9 of the Specific Relief Act, the 
plaintiffs for succeeding in the suit, has to prove both existing title to the suit 
property’ and its possession within 12 years. Wc are unable to accept this con- 
tention as correct. In our opinion the possession of the plaintiff prior to 194. is 
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a good title against all but the true owner. The defendants who are mere tres- 
passers cannot defeat the pl aintiff ’s lawful possession by ousting him from the 
suit property. Possessory title is a good title as against everybody other than the 
lawful owner. In Ismail Arif}' v Mahomed (j house 1 , the Judicial Committee 
came to the conclusion that a person having possessor)' title can get a_ declara- 
tion that he was the owner of the land in suit and an injunction restraining the 
defendant from interfering with his possession. There in it was observed that the 
possession of the plaintiff was a sufficient evidence of title as owner against the 
defendant. 

In Narayma Row v. Dharmachar.- Bench of the Madras High Court consist- 
ing of Bashyam Ayyangar and Moore, JJ., held that possession is, under the 
Indian, as under the English law, good title against all but the true owner. Sec- 
tion 9 of the Specific Relief Act, is in no way inconsistent with the position that 
as against a wrongdoer, prior possession of the plaintiff, in an action of ejection, 
is sufficient title, even if the suit be brought more than six months after the act 
of dispossession complained of and that the wrongdoer cannot successfully 
resist the suit by showing that the title and right to possession are in a third per- 
son. The same view was taken by the Bombay High Court in Krishna 
Yashvant and others v. Vasitdcva Apaji Ghaotikar deceased by trs*. That was 
also the view taken by the Allahabad High Court-see Umrao Singh v. Ramji 
Das and others * ; Wall Ahmad Khan and others v. Ajudhia Kandu ; m Sttbodh 
Gopa! Bose v. Province of Bihar and others 6 the Patna Hig u a T , 
the view taken by the Madras, Bombay and Allahabad High Courts, lhe con- 
trary view taken by the Calcutta High Court in Deb Churn f °J da ' r - 
Clumder Manjee' ; Erta=a Bossein and another v. f is * r} liters 

Chowdhry and others v. Brija Loll Chowdhry 8 and ion correc tlv 

v. Kanchiram Bagani 10 in our opinion does not lay down the law correctly. 

In the result this appeal fails and the same is dismissed with costs. We see 

no reason to accept any additional evidence in this Court. Hence C.M.F. 

3588 of 1968 is dismissed; but no costs. . , 

p R Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present :-K.S. Hegde and A.N. Ray, JJ. 

Budhan Singh (dead) by his legal representatives and another . . Appellant 

Respondents. 


« T , . . . ixcsponaen.s. 

Nabi Bux and another . , „ 

U.P. Zamxndari Abolition and Land Reforms Act (/ of 1950), sections 6 and 
Scope of — Meaning of the word “ held in section . 

Legislation — Object of— Construction of. 

Practice and Procedure — One Batch of a High Court p‘ ‘j ttre lo b c followed 

rendered by another co-ordinate bench of the same High Court-Procedure to bejollowea. 

Words and Phrases — ‘ Held’ meaning of. 

™ , . . . r and the deemed settlements of some 

Though in fact the verting of the Estates aim ^ ^ EsfcUc 

rights in respect of certain classes of lands or b S different transac- 

took place simultaneously in law the two must be treated as different transac 


V (1893) I.L.R 20 I. A. 99. 


~ (1903) I.L.R 26 Mad. 514 : 13M.L.J. 146. 7. 
2- (1894) I.LR. S Bom. 371. 
i' i IUR.36.A11. 51. 

s - (1891) T.L.R. 13 All 537. I0 - 

* GA. No. 17S9 of 1966. 


6- AIR. 1950 Vat 222 


(ISO)* IXR. 9 Cal 39 
(1SS3) ILR 9 Cal. DO. 

(1S90) 1 L.R. 17 Cal. 256. 

(1S99) LLR- 26 Cal. 5/9. 

20th August, 1969. 
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tions; first there was a vesting of the Estates in the State absolutely and free 
of al _ encumbrances. Then followed the deemed settlement by the state of 
same rights with the persons mentioned in sections 6 and 9. Therefore in law it 
would not be correct to say that what vested in the State are only those interests 
not coming within sections 6 and 9. In view of section 9 all buildings s tuate 
within tne limits of the Estate held by an intermediary ortenant or other person, 
whether residing in the village or not continues to be held by him and the site of 
the buildings within the area appurtenant thereto should be deemed to have been 
settled with him by the State Government on such terms ?nd conditions as may be 
prescribed. 

It is proper to assume that the law-makers who are representatives of the 
people enact laws whicn the society considers as honest, fair and equitable. The 
object of the very legislation is to advance public welfare. The entire egislative 
process is nfluenced by consideration, ofjustice and reason. Justice and reason 
constitute tne great general legislative intent in every piece of legislation conse- 
quently where the suggested construction operat s harshly, ridiculously or in 
any other manner, contrary to ' prevailing conceptions of justice and reason 
in most instance, it would seem that the apparent or suggested meaning of the 
statute, was not the one intended by the law-m kers. In the absence of some 
other indication that the harsh or ridiculous effect was actually intended by the 
Legislature there is little reason to believe that it represents the legislative intent. 

It is not possible to believe that theLegislatureintended to ignore the rights of 
persons having legal title to possession and wanted to make gift of any building 
to a trespasser howsoever recent the trespasser might have been if only be 
happened to be in physical possession of the building on the date of vesting. 

It is true that the Legislature could have used the word “lawfully held” in 
place of the word “held” in section 9but one of dictionary meaning given to the 
word “held ” is “ lawfully held”. The word “held ” is technically understood 
to mean to possess by legal title. Therefore by interpreting the word “held ” 
as “ lawfully held ” the Court is not adding any word to the section. It is 
merely spelling out the meaning of that word. It is proper to construe the word 
“held” in section 9 when used in relation to the words “ other person” as 
meaning “ lawfully held” by that person. That interpretation flows from the 
context in which the word is used. 

Held, The scheme of the Act is to abolish all estates and vest the concerned pro- 
perty in the State but at the same time certain rights were conferred on persons 
in possession of lands or building. It is reasonable to think that the persons who 
were within the contemplation of the Act arc tho'c who were in possession of 
lands or buildings on the basis ofsome legal title. The word “ held ” in section 9 
means “ lawfully held.” 

(On fads held, the owners of the old buildings continue to be the owners of the 
new building) . 

It is unfortunate that the latter Division Bench should have thought it proper 
• to sit in judgment over the correctness of a decision render, d by a Bench of a 
co-orc'inatc jurisdiction. Judicial Propriety rcquiics that if a Bench of a High 
Court is unable to agree with the decision already rendered by another co-ordi- 
nate bench of the same High Court, the question should be refered to a larger 
bench otherwise the decisions of High Courts will not only t;.k>- rc-pcct in the 
eyes of the public, it will also make the t vie of the subordinate Courts difficult. 

Appeal from the Judgment and Decree dated the 24th May, 1951 of the 
Allahabad High Court in Second Appeal No. 1302 of 1952. 

B.C. Misra, Senior Advocate, (G. S. Chatlerjee and Af.Af. Kshalrija, Advocate?, 
of M\s. Kshalriya and Chatlerjee, with him), for Appellants. 

J.P. Goyal and G.jY. Wantoo, Advocates, for Respondents. 
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The judgment of the Court was delivered by 

r{’vJi j Toe scope of section 9 of the U.P . /.amindari Abolition and Land 

RefonnTXcn 1950 (U.P. Act I of 1951) (to be hereinafter referred to as the Act) 
comes up for decision in this appeal oy certincate. 

The facts relevant for deciding this appeal are no more in dispute. The res - 
DOndent- were foots under tne appellants m village JSagh Abdulla, a hamlet of 
vilhtc-v Michlira. The site of tire building m dispute m this appeal had been taken 
bv me finer of the respondents from the appellants* ancestors ot er 6 jarsagoand 
thereafter the respondents put up some buildings on tnat «te for dteir r^iden^ 
purposes. During the communal disturbances m 19-/ they left the yilfoge tern 
LS?as ameaure of safe tv and took shelter with some of their relations m some 
other \dUage at a distant place. They came back to their 

whea trie conditions improved. At that time they foimd h < pp ^ - bufld- 

ing tnat site after putting up a cowshed on the site m 

ingi stood. Those residential buildings had been demolished and t ne sit « « 
don included as a part of the house of die appellants. _ As teaPF ‘ ^ • 

deliver possession of tne suit property., the respondents instituted a suit lor po.^u.ion 

of the same on 9di January. 1951. ... 

O n 9t?th T-nirw 1 95 l.the Act came into force. Section 4 of the Act provided 
c , * •* . State It prescribes that as soon as may be 

for me veamg of the Estate, m he Sttt '■ g wcromcat ma y, by notification, 

amr the commencement of the Act me m . U[t; 



vest in the State and as from the degmnui^r r ui . - m the .y ct , in the State 

shalt smnd transferred t0 ^ dv ^,gff 0 fthe Act Snuneratw the consequences of 
tree from alt encumbrance. , b 9 deals with the buildings m the 

me vetting of an Estate m tae State, b ,, t u at a u Estates notified under 
rdcii. Riding sections 4, 6 and j? together, it ^foll^isthat au nd; _ m pr0priet0n: 

section 4 vest in the State free from till enci ^ ‘ those Estates. As proprietors 

or tenure holders of those Estates lose all m a. - ~ } whatsoever. But in 

or tenure holders they retain no interest m i£P°*al ^md section 9, die State 
respect of the lands or building s emuncra .' Though in fact the vesting 
settled on die persons who held. tdeiI *f nfAome’rights in inspect of certain classes 
ofthe Estates mid the deemed sett emmt ofsome r^att ^ law the 

of finds or buildings included m tne Est. ^ ^ * P WIS a vesting ofthe Estates 

tts-o must be treated as different trmi^cti nm fo u 0W ed the deemed 

m the State absolutely mid free of .;' 11 ^‘ X »th the Arsons mentioned in sections 6 
settlement by die State of some u^ats diat what vested m the 


levant provisions 4 of dm Act washed on 

of the Act. Li this case notification iu \ c l ; section 4 took place on that 

1st July, 1952. Hence the voting contemplated unde. > ecu 

* " * i <\re concerned in this case, reads 

Section 9 ofthe Act. the section with v*h 
1 , 

.... within thclimits of mi estate, 

"AU welts, trees in crci r , mid all bmlciuV' ^ ^ or other persons, whether 

belonging to or held by an intcnnedinry t r • or beheld by such intcr- 

reridiug m the village or not, shall continue and t j, e s : t e of the wells or die 
medlar y or ten ait or person, as t’ne cnee m • \, c deemed to be settled 

buildings within die area appurtenant m - ' ^ an( j conditions as may be 

. "ath him bv the State Government on . 

Prescribed/' ' 

b (lSalM S.CJ. 6Ti> : (196:"> - S.CJR.. 441. " l 19 /- 1 ) 1 S.C.J. 101. 
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In view of that provision all buildings situate ■within the limits of an Estate 
field by an intermediary or tenant or other person, whether residing in the village 
-or not continues to be held by him and the site of the buildings within the area 
appurtenant thereto should be deemed to have been settled with him by the 
State Government on such terms and conditions as may be prescribed. 

As seen earlier till about 1947, the respondents were lawfully holding the 
building; and the site with which we are concerned in this case as Ryots. They 
never gave up their possession of the buildings voluntarily. The fact that they 
vacated those buildings and toot shelter with their relations during the time of the 
communal disturbances cannot be considered as abandonment of the buildings. 
In law they continued to be in possession of the buildings. Hence the appellants’ 
entry into the suit site was an unlawful act. In the eye of law they were tres- 
passers. In demolishing the buildings put up by the respondents, they committed 
the offence of mi ;chief. The fact that they had put up new structures cannot under 
the Transfer of Property Act, enhance their rights to the property. We have no 
material before us from which vc can find out the value of the buildings demolished 
by them and the value of the building put up by them unlawfully. From the 
description of the building; given in evidence, it appears that the newly put up 
building is only cattle shed. We are not satisfied that the newly put up building is 
worth more than the building? that had been demolished by the appellants. In 
the circumstances of the case all that can be said is that the old buildings have been 
substituted by the new building. Therefore the owners of the old bu Iding? con- 
tinue to be the owners of the new building. In that view of the matter it is not 
necessary to consider -whether ifa stranger builds a buildingon the land of another., 
the true owner of the land is entitled to recover the land with the building on it. 
Equitable considerations persuade us to hold that when the respondents came 
back to their village in 1 949, they were entitled to recover not only the site but also 
the building constructed on it by the appellants. Hence it should be held that on 
the date of vesting, the respondents were the owners of the building in question. 
In law they were holding the same. 

The controversy between the parties in this appeal is as to the meaning to be 
attached to the word “held” in section 9 of the Act. Is the holding contem- 
plated therein “lawful holding” or a mere holding lawful or otherwise. It is 
contended on behalf of the appellants that the dictionary meaning of the word 
“held” merely means “ to have a possession of” ; section 9 merely contemplates 
physicalpossessionandnothingmore jonthedate of the vestingthey werein physi- 
cal possession of the site as well as the building ; therefore the building must be 
deemed to have been settled with them. On the other hand it is contended on 
"behalf of the respondents that the word “held ” in section 9 of the Act means 
“ lawfully held ” and that section does not confer any benefit on a trespasser. 

.The meaning of the word “held” in section 9 came up for consideration 
"before a Division Bench of the Allahabad High Court consisting of Agarwala and 
Chaturvedi, JJ., in Phehu Ckamar and others v. Harisk Chandra and others 1 . In that 
case the learned Judges held that the Legislature has deliberately used the word 
■“held” and that word connotes the existence of a right or title in the holder. 
They further opined that section 9 does not confer a right on the persons having 
no title to the land. The settlement contemplated by the section is confined in its 
application to the case where the building is lawfully held by the person in posses- 
sion. The leamedjudges also observed that in enacting section 9, thcLcgislaturc 
never meant to deprive the citizens of their lawful rights over the lands merely 
"because a trespasser has succeeded in making some construction on it. Section 9 
does not mean that if a person has made some construction whatsoever over any land 
lying within the limits of an Estate, however wrongful or recent the possession 
might be, that construction must be deemed to have been settled with him by the 
State Government. The meaning of the word “held” in section 9 again came 
-up before an it tier Division Bench of the Allahabad High Court consisting of Dcsnj 


1. A.I.R. 1953 All. 406. 
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and Takru, JJ. in Bharat and another v. Ch. Kha^an Singh and another 1 . The learned 
Judges declined to follow the decision in Pheku Chamar’s case*. They came to the 
conclusion that the Legislature used a wide language in section 9 and it covers the 
case of buildings belonging to persons -who constructed them lawfully or unlawfully. 
It is unfortunate that the latter Division Bench should have thought it proper to sit 
in judgment over the correctness of a decision rendered by a Bench of co-ordinate 
jurisdiction. Judicial propriety requires that ifa bench ofa High Court is unable 
to agree with the decision already rendered by another co-ordinate bench of the 
same High Court, the question should be referred to a larger bench. Otherwise 
the decisions of High Courts will not only lose respect in the eyes of the public, 
it will also make the task of the subordinate Courts difficult. 

The que.tion of law referred to hereinbefore ag'.in arose for decision in this 
case. When this case came up in the second appeal before Sahai, J., he referred 
it to a Full Bench in view of the conflict of opinion noticed earlier. The Full 
Bench was presided overby Desai, C.J., who was a party to the decision in Bharat's 
case t. The other members of the bench were Mukerji and DwivecLi, JJ. Mukerji 
and D wived i. JJ. agreed with the view taken in Pheku Chamar's case*. Desai, C.J., 
in his dissenting judgment did not deal with the meaning of the word “held ” in 
section 9 but on the other hand opined that the suit should have been dismissed 
because of the fact that the buildings put up by the respondents were not there on 
the date of vesting and hence the respondents were not entitled to the benefit of 
section 9. 

Before considering the meaning of the word “ held ’’ in section 9, it is neces- 
sary to mention that it is proper to assume that the law makers who are the represen- 
tatives of the people enact laws which the society considers as honest, fair and equit- 
able. The object of every legi slation is to advance public welfare. In other words 
as observed by Crawford in his book on statutory constructions that the entire 
legislative process is influenced by considerations of justice and reason. Justice 
and reason constitute the great general legislativeintcnt in every piece of legislation. 
Consequently where the suggested construction operates harshly, ridiculously or 
in any other manner contrary to prevailing conceptions of justice and reason, in 
most instance, it would seem that the apparent or suggested meaning of the statute, 
was not the one intended by the law-makers. In the absence of some other indica- 
tion that the harsh or ridiculous effect was actually intended by the Legislature 
there is little reason to believe that it represents the legislative intent. 

We arc unable to persuade ourselves to believe that the legislature intended to 
ignore the rights of persons having legal title to possession and wanted to make a 
giftofany building to a tre, passer howsoever recent the trespasser might have "been 
ifonlv he happened to be in physical possession of the building on the date ofvesting. 
We arc also unable to discern any legislative polity in support of that construction. 
It was urged beforcus by the learned Coun-cl for the appellants that the Legislature 
with a view to put a stop to any controversy as to any rights in or over any building 
directed that whoever wa-in physical possession ofa building on the date* ofvesting 
shall be deemed to be the jcttlec of that building. He further urged that it would 
have been a hard and laborious task for the State to investigate into disputed ques- 
tions relating to title or possession before making the settlement contemplated by- 
section 9 and therefore the Legislature ait the Gordian Knot by conferring title on 
the person who was in possession ofthc building. We see no merit in this argument 
The settlement contemplated by section 9 is a deemed settlement. That settlement 
took place immediately the vesting took place. No inquiry was contemplated be- 
fore that settlement. If there is any dispute as to who is the scttlcc, the same has 
to be decided by the civil Courts. The State is not concerned with the same 
Section 9 merely settle, the building on theperson who was holding it on the date of 
vetting. 
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It is true that according to the dictionary meaning the v ord “ held ” can mean 
either a lawful holding or even a holding without any semblance of a right such as 
holding by a trespasser. But the real question is as to what is the legislative in- 
tent ? Did the Legislature intend to settle the concerned buildingwith a person who 
was lawfully holding or with any person holding lawfully or otherwise? Mr. Misra 
contended that there is no justification for us to read into the section the word “ law- 
fully” be c ore the word “ held ”. According to him, is the Legislatuic intended that 
the holding should be a lawful one , it would have said “ lawfully held ”. He wanted 
us to interpret the section as it stands. 

It is true that the Legislature could have u-cd the word “lawfully held ” in 
place of the word “held ”in section 9 but as mentioned earlier one of the dictionary 
meaning given to the word “held” is “ lawfully held”. In Webster’s New 
Twentieth Century Dictionary (Second Edition), it is stated that in legal parlance 
the -word “held” means to possess by “legal title”. In other words the word 
“held’” is technically understood to mean to possess by legal title. Therefore by 
interpreting the word “ held ” as “lawfully held ”, we are not adding any word 
to the section. We are merely spelling'out the meaning of that word. It may 

further be seen that the section speaks of all buildings witli'n the limits of an 

Estate, belonging to or held by an intermediary or tenant or other person . . ” The 
word “belonging” undoubtedly refers to legal title. The. words “held by an 
intermediary ” also refer to a possession by legal title. The words “ held by tenant” 
also refer to holding by legal title. In the sequence mentioned above it is proper to 
construe the word “held ”in section 9 when used in relation to the words “ other 
person ” as meaning “lawfully held ” by that person. That interpretation flows 
from the contextin which the word “held ” has been used. We have earlier men- 
tioned that the said interpretation accords with justice. 

The exprc.sion “ held ” has been used in the Act in various other sections — see 
sections 2 (1)> (c), 13, 17, 18,21, 144, 204, 240-A, 298, 304 and 314 to connote pos- 
session by legal title. Mr. Misra, learned Counsel for the appellants docs nor deny 
that the exoression “ held ” in those sections means held lawfully. But according 
to him that is because of the context in which the word is used. Mr. Misra is right 
in saying so but he overlooks the contextin which thn t expression i s ived in section 9. 
We have already made reference to that context. He failed to point out to us any 
sectionin the Act,leavingasidescction 9 for the timebcingwhere the word “held ” 
lias been used as meaning mere holding, lawful or otherwise. In K. K. Handiqut v. 
The Member , Board of Agricultural Income-tax, Assam 1 this Court teas called upon to 
consider the meaning of the word "holds” in sections 12 and 13 of the Assam 
Agricultural Income-tax Act. Subba Rao, J., (.as lie then was) speaking for the 
Court observed that the expression “ holds ” includes a twofold idea of the actual 
possession of a tiling and also ofbeing invested with a legal title though sometime.' 
it is used only to mean actual possession. After raiding sections 12 and 13 
together he observed that the word “holds” in thc>c sections main holding 
by legal title. In Eramma v. Vcmipanna and others-, th’s Court considered the 
meaning oLthe word “possessed” in section 14 (I) of the Hindu Succession 
Act which laid down that “ any property possessed by a female Hindu wlicthcr 
acquircd befoie or after the commencement of this Act shall be in Id by her as full 
owner thereof and notas a limited owner It held that the property pos l cucd by a 
female widow, as contemplated in the section, is clearly a pioperty to which sl.c has 
acquired some kind of title whether before or after the commencement of rhe Act. 

It is true that in arriving at that conclusion the Court took into consideration the 
language of the provision as a whole and also the explanation to the section. The 
scheme of the Act is to abolish all Estates and ve>r rhe concerned property in the State 
but at the same time certain rights wcic confcricd on persons m possession of lands 
or bu : ding. It is reason file to think that the persons whowciewithin the controt- 
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plation of the Act are those who were in possession of lands or buildings on the basis 
of some legal title. Bearing in mind the purpose with which the legislation was 
enacted, the scheme of the Act and the language used in sections, { we are of 
opinion that the word ‘held’ in sect on 9 means Mawfu'ly held’. In other words we 
accept the correctness of thev’ew trim by Mukeiji andiDwivcdi. JJ. For the reasons 
alreadv mentioned we are unable to agree with Desai, C.J., that the fact that the 
appellants had demolished the building* put up by the respondents and put up some 
other btrildingin their place had conferred anyrights on them under section 9. 

In the re. ult the appsil is dismissed with costs. 

S.V.J. Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present : — S. M. Sikri, G. K.Mitter and P. Jaganmohan Reddy, JJ. 

Ram Dayal • • Appellant* 

r. 

Municipal Corporation of Delhi and another . . Respondents. 

Prevention ofFood Adulteration Act (XXXVII of 1954), section 7 read with section \6, rules 26 
C end 28 end sub -section (2) of section 13 — Criminal Procedure Code {V of 1898)' section. 
257 end 510 (2) — Public Analyst report — Right of accused of section 257, Criminal 
Procedure Code, to require the Public Analyst to be produced — Duly of Court. ' 

While it cannot be disputed that there are certain classes of cases where certifi- 
cate have been treated as condusive evidence, there were yet others though 
admissible without calling the functionaries that gave them were nonetheless only 
prime facie evidence. In cases where the certificates are not to be treated as con- 
clusive evidence and they are only prima facie evidence, the party against whom 
thev arc produced has a right to challenge the subject-matter of the certificate. 
The statutes have also in some ca<es recognised this right, such as for instance 
in sub-secrion (2) ofscction 510 of the Criminal Procedure Code in respect of re- 
ports given under the hand of several experts named in sub-section (1) notwith- 
standing the fact that they may be used in evidence in enquiry, trial or other 
proceedings under the Code. 

■Where certificates are not made final and conclusive evidence of two factsstatcd 
therein, it will be open to the party- against whom certificates which are declared 
to be sufficient evidence either to rebut the facts stated therein by his own or other 
evidence or to require the expert to be produced for cross-examination which p ra- 
ver the Court is bound to consider on merits in granting or rejecting it. There is 
no presumption that the contents are true or correct though such a certificate is 
evidence without formal proof. In 3ny case where there is evidence to the con- 
trary the Court is bound to consider that evidence along with such a certificate 
with or without the evidence of the expert who gave it being called and come to 
its own conclusion. It is true that sub-section (2) ofscction 13 oftheActhas given 
a right both to the accu ; cd 3S well as the complainant on payment of the prescrib- 
ed fee to apply to the Court after the prosecution has been instituted to send part 
of the sample preserved as required under sub-clause (1) or sub-clause (Hi) of 
clau-e (c) of sub-section (1) of section 11 to the Director of the central laboratory 
for a certificate, and the Court is bound to send i t under its seal to thesaid Director 
who has to submit a report within one month From the date of the receipt. This 
certificate under sub-section (3) supersedes the Public Analysts’ certificate and is 
conclusive and fin il under sub-section (5). But nothing contained in these sub- 
sections relating to certificateofthe DirectoroftheCcntralFood Laboratory in anv 
way limits the right of the accused of section 257 of the Criminal Procedure Code 
to require the Public Analyst to be produced. The Court may reject the praver 
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for eood and sufficient reasons such as for instance where it is made for the purpose 
of vexation or delay or for defeating the ends of justice. 

He'd on facts, the application was made more to delay the disposal of the case, 
appeal from the Judgment and Order dated the 6th November, 1967 of tl.e 
Delhi High Court in Criminal Revision No. 189 of 1967. 

Harden Singh , Advocate, for Appellant. ' 

Sishan Narain , Senior Advocate, {B. P. Maheshwari, Advocate, with him), for 

Respondent No. 1. ' . , , . . - 

Dr Lm M . Singhvi. , Senior Advocate, (R.jY. Sachlhy, Advocate, with him), for 
Respondent No. 2. 

The Tudgmcnt of the Court was delivered by 

, n.jAv 7 Tnis anneal bv certificate granted by the Delhi High 

T ]PP Constitution is against its judgment which 
Court under Article the accused of an offence under section 9 oi the Prcven- 

confirmed the c jg 54 (hereinafter referred to as the Act) .and against 

don of Food ^iSSonmonffrom thc one dll .ho rising of the 

.he prescribed under .ho Ac. together 

3** - undergo six ».„.hs R ,I. 

The appellant is a ^aurafGovcmmcm in^^CTdSction 

ShriB.S Sethi Food ^>I»2SS”S.Sea W «ll».™.»dU»gcol ? «rcd laddus. 
9 of the Act visited hisshop an oun ms G f these laddus by way ofa sample by 

The Foodlnspector purchase^ lpOO^ ^ sample subdivided into three 

paying him Rs. 9 ^ scpara tc bottles as required under section 11 of the Act. 

parts and was put into ' th ^ uscd anot hcr was sent to the Public Analyst and the 

One bottle was given ^ ‘ In5 pector. The sample sent to the Public Analyst 

third was retained b >J*V received from him on 10 h September, 1965, to the 
was analysed and a ®P ‘ adulterated ssith unpermined colour. 'I hereupon a 
effect that the laddus were h e accused and he was convicted by the magistrate on 
complaint was a S tcncc( j to imprisonment till the rising of the Court and 

17th October, 19*56, a default to undergo six month’s R.I. It would appear 

to pay a fine ofRs. 1,000 in ^ bcfore thc Sessions Judge a revision for the 
that thc Municipal Cmporat accusc d having been found guilty' under 

enhancement of r t 7^d with section 16 of thc Act should have been awarded 

the provisions ofsection 7 read. . a hn C G f Rs. 1,000 but instead he was 

the minimum ‘"fSrisLg of thcCourtand a fine of Rs. 1,000 which 
sentenced to lmprisonm mandatory provisions ofsection 16 of the Act. 

was not in 'hSrS|t^rti« accepted the contention of the Mumci- 

ThcSeisions Judge, after hear P Court rccommCn ding that the accused 

pality and referred the ™ provisions ofsection 16 of tnc Act should have 

•having six months and a fine of Rs. 1000. Before 

been awarded ? ^‘"^rtentions , v crc raised on bchalfof thc accused one of which 
thC % SSTSSf SSSSng thc Public Analyst for cross-examination had 
was that athur qc « prejudiced, as such the enure proceedings against 

not been «^cod^to,hc tu^o c J' t £ OKev d rcjcctcd this contention on the ground 

h . imWC Ir C ;on 5 10 of the Code of Criminal Procedure had no application in that it 
only dc tit with Ghtmtic.^ Examiner J “ Awtett Ch«tol desired 
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Analyst which was summarily rejected on 28th August 1966. This contention urged 
before us has to be determined in thelight of the relevant provision* of the Act. 

It cannot be disputed that any person selling food with impermissible colouring 
matter contravene; the provisions of section 7 which prohibits the selling of any 
adulterated food and would be punishable under section 16 of the Act. What is 
adulterated article offood has been defined in section 2 (i) and so far as it is related 
to colouring sub-clau'e (j) of clause (i) of section 2 provides that an article offood 
shall be deemed to be adulterated “ if any colouring matter other than that pres- 
cribed in respect thereof and in amounts not within the prescribed limits of varia- 
bility is present in the article 1 ’. Rules 23 and 2 7 of the Prevention of Food Adul- 
teration Rule;. 1955 prohibit the addition of any colouring matter except permitted 
by the Rules, and of inorganic colouring matters and pigments to any article of 
food. What is permitted and to what extent has been stated in rules 24 to 26 and 
28 to 3 1, but in so far as this case is concerned we may merely refer to rules 26 and 
28 theformer of which gives a li*t of natural colouring matters that can be u'ed and 
the latter with coal tar dyes. We are told that the laddus which were being sold 
by the accused had yellow colour. If so. item 2 of rule 28 prescribes that the only 
permitted colours are Tartrazine with colour index 640 belonging to Chemical clr.ss 
of Xanthene and Sunset Yellow FCF belonging to the chemical class Azo, and these 
alone can be used. It will therefore be incumbent on the Public Analyst to say 
whether the colour used is that which is permissible under any of the rules and if as 
in the report he has stated that the sample of the Laddus purchased by the Food 
Inspector was coloured with unpermitted colour, it would mean that the accused 
has not u c ed anv of the colours permitted under the rules. The report of the Public 
Analyst is as follows : — 

“ Butyro Refractometer reading at 40* C of the fact extracted from sweets — 
50-0 Baudouin test of the extracted fact — Positive Reichert value of the extracted 
fact — 7.59 Colour — unpermitted. 

Ill the same is adulterated due to 7 .0 excess in Butyro Refractometer reading 
at 40° C of the fact extracted from sweets, 20 .41 deficiency in Reichert value of 
the extracted fact Baudouirt test of extracted fact being positive, and also colour- 
ed with unpermitted colour. ” 

The learned Advocate or the accused submits that the refusal of the Court to 
grant the application of the acoued to call the Public Analyst Shri Sudhama Rao 
for cross-examination has greatly prejudiced him, as such the conviction ought t» 
be quashed. It is contended that the accused has a valuable right of cross-examina- 
tion to test the contents of the reporr given by the Public Analyst and the Court has 
to summon him if so desired. On the other hand it is contended both by Shri 
Bishan Xara.in or the Delhi Municipality as well as Dr. Singhvi or the Union of 
India that no such right has been conferred under the Act when the provisions of 
section 13 (5) have not only made the document signed by the Public Analyst to 
be tt'Cd in evidence of the facts stated thcreinin any proceeding' under the Act or 
under section 272 to 276 ofthc Indian Penal Code but has given a right to the ac- 
cused to have the sample sent to the Director of the Central Food Laboratories un- 
dersection 13 (2) whose report supersede; that of the Public Analyst and is final and 
conclusive. In view of thee provision; it is mid that the Legislature inferenrially 
took assay the right ofthc accrued to summon the Public Analyst either for examina- 
tion or cross-examination, as such the analogy of section 510 (2) of the Criminal 
Procedure Code which specifically gives a right to summon and examine the chemi- 
cal ex '.miner and other experts therein stated, as to the subject matter of their res- 
pective reports ha* no relevance. Dr. Singhvi further contends that there are a class 
of case; which permit oftrials by certificates where the general rule of evidence that 
even.' document in order to be admissible has to be proved by the person signing it 
has no application as the statute permits it to be proved without calling the author 
of it. While it cannot be deputed that there are certain classes of cases where ccrti- 
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fi cates have been treated as conclusive evidence, there were yet others though ad- 
missible without calling the functionaries that gave them as ere nonetheless only 
frima facie evidence. In cases avhere the certificates are not to be treated as conclu- 
sive evidence and they are only prime fade evidence, the part)' against whom the)' 
are produced has a right to challenge the subject matter of the certificate. The 
statutes have also in some cases recognised this right, such as for instance in subjec- 
tion (2) of section 510 Criminal Procedure Code in respect of reports given under 
the hand of several experts named in sub-section (1) notwithstanding the fact that 
they may be used in evidence in enquiry, trial or other proceedings under the Code. 
Sub-section (2) provides : “The Court may ifit thinks fit, and shall, on the appli- 
cation of the prosecution or the accused, summon and examine any such person as 
to the subject matter ofthe report”. Similarly sub-section (1) of section 1 10 of the 
English Food and Drugs Act 1955 while prom ding that the production by one of 
the parties ofthe certificate ofa Public Analystin the form pre.cribed in section 92 
(5) or of a document supplied to him by the other party as being a copy of such 
certificate shall be sufficient evidence of the facts stated therein unless in the first 
mentioned ca c e the other party requires that the analystshall be called as a witness. 
Sub-section (2) ofsection 110 also gives a like opportunity in the case ofa certificate 
of an officer who took a sample ofthe milk. It appears to us that where certificates 
are not made final and conclusive evidence ofthe facts stated th erein, it wi 11 be open 
to the parts’ against whom certificates which are declared to be sufficient evidence 
either to rebut the facts stated therein by his own or other evidence or to require the 
expert to be produced for cross-examination which prayer the Court is bound to 
consider on merits in granting or rejecting it. There i s no presumption that the 
contents are true or correct though such a certificate is evidence without formal 
proof. In any case where there is evidence to the contract the Court is bound to 
consider that evidence along with such a certificate with or without the evidence of 
the expert who gave it being called and come to its own conclu-ion. It is true that 
sub-section (2) ofsection 13 of the Act has given a right both to the accused as well 
as the complainant on payment ofthe prescribed fee to apply to the Court after the 
prosecution has been in -tinned to send part of the sample preterved as required un- 
der sub-clause (I) or sub-clause (iii) of clause (r) of sub-section (1) ofsection 11 to 
the Director of the Central Laboratory for a certificate, and the Court is bound to 
send itunderitsseal to thesaid Director whohas to submit a report within one month 
from the date ofthe receipt. This certificate under sub-section (3) supersede* tl.c 
Public Analyst’s certificate and is conclusive and final under sub-section (5). 
But nothing contained in these sub-sections relating to certificate of the Director of 
the Central Food Laboratory in any way limits the right of the accu-cd under sec- 
tions 257 ofthe Code of Criminal Procedure to require the Public Analyst to be 
produced. The Court may, as we said earlier, reject the prayer for good and suffi- 
cient reasons such as for instance where it is made for the purpose of vexation or 
delay or for defeating the ends of justice. 

In Mangalias Ragkaoji v. State 1 , this Court held that where rheaccu ed had not 
done anything to call the Public Analyst the Court could legally act on the re- 
port of the Public Analyst. Mudholkar, J., speaking for the Court oh erved at page 
900. 

“ It is true that the certificate ofthe Public Analyst L not made conclusive but 
this only means that the Court offact is free to act on the certificate or not as it 
thinks fit.” 

Again at page 902 it was said : 

“As regards the failure to examine the Public Airily, t as a witness in the c.vc 
- no blame can be laid on the prosecution. The report of the Public Analyst was 
there and ifeither the Court dr the appellant wanted him to be examined as a 
witness appropriate steps would have been taken. The pro-ccurion cannot fail 
solely on the ground that the Public Analyst had not been called in the ra*e. ” 


I. (1965) 2 S CR. 894 : (1966) 2 S CJ. 87 : (1966) M.LJ. (Cr!.) $05. 
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In Suhhmal Gupta w The Corporation of Calcutta 1 the Assistant Public Analyst who 
had analysed the sample was examined and was cross-examined by the defence. It 
was contended that the Public Analyst was not called. There docs notappear to have 
been any attempt to have him called, nor was any prejudice shown. On the other 
hand, the accusal could have availed of the valuable right given to him under sec- 
tion 13 (2) but he did not do so, nor did he put any question in cross-examination 
thac the tea was liable to deterioration and could not he analysed by the Director of 
Central Food Laboratory. In then circumstances the evidence of the Assistant 
Public Analyst and the report of the Public Analyst was accepted in maintaining 
the conviction - 

In this crve we would have remanded it to give the accused an opportunity to 
examine the Public Analyst but it appears to us that even before us no attempt was 
made as to why the evidence was required and what is the specific point which needs 
to be elucidated. The accused knows what colour he added, he could have easily 
said that that colour was one of the permitted colours, but he did not say so in his 
examination under section 342 nor did he produce any evidence of those whom he 
employed as to the colour which was added. In our view, the application was 
made more to delay the disposal of the case otherwise he could have easily made an 
application under section 13 (a) as soon as a complaint was lodged against him on 
19th January, 1966, which was within 31 months from the purchase of the sample 
and the receipt of the report. There is nothing to show that either the Laddus or 
the colour would have deteriorated even if he had made his application under sec- 
tion 13 (2) when he made the application under section 510 (2) on 20th August, 
1966. 

In these circumstances, we do not consider this to be a fit case for interference. 
The appeal is accordingly dismissed. 

S.V.J. Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Original Jurisdiction.) 

Present : — -J.C. Shah and K.S. Hegde, JJ. 

Sudhir Kumar Saha ... Petitioner* 

v. 

The Commissioner of Police, Calcutta and another ... Respondents. 

Preventive Detention Act {IV of 1950), section 3 (2) — Power of detention under the Act — An 

exceptional power — Detention for maintenar.e of ” public order " — When justified — “ Law 

and Order” distinguished from “ public order.” 

The freedom of the individual is of utmost importance in any civilised society. 
It is a human right. Under our Constitution it is a guaranteed right. It can 
be deprived ofonly by due process of law. The power to detain is an exceptional 
power to be used under exceptional circumstances. It is wrong to consider then 
same, as the executive appears to have done the present case, that it is a con- 
venient substitute for the ordinary process of lave. 

The three incidents mentioned in the grounds in the present case arc stray 
incidents spread over a period of one year and four months. These incidents 
cannot be said to be inter-linked. They could not have prejudiced the maintenance 
of ‘ public order ' nor can they be held to be subversive of ; public order.’ They 
were at best, prejudicial to “Law and Order”, being mere breaches of law. 

Disturbance of “public order” is to be distinguished from acts directed against 
individuals which do not disturb the society to the extent of causing a general dis- 
turbance of public tranquillity. It is the degree of disturbance and its effect upon 


1. Unreported, Cri. A. No. 161 of 1956 decided on 3rd May, I96S. 

* Vr'P. No. 37S of 1969. lSih Decenlxr, 1969 . 
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the life of the community in a locality which determines whether the disturbance 
amounts only to a breach of ‘ Law and Order.” 

Under Article 32 of the Constitution of India for a writ in the nature of habeas 
corpus. 

D.P. Singh, Advocate, amicus curiae, for Petitioner. 

G.S. Ghatlerjec, Advocate for Sukumar Basu , Advocate for Respondents. 

The Judgment of the Court was delivered by : 

Hegde, J . — In this petition under Article 32 of the Constitution submitted from 
Jail, the petitioner seeks a writ of Habeas Corpus directing his release from detention. 
We have already directed the release of the petitioner on 15th December, 1969. Now 
we proceed to give our reasons in support of that order. 

The petitioner was ordered to be detained by the Commissioner of Police, 
Calcutta under section 3 (2) of the Preventive Detention Act, (IV of 1950) 
by his order dated 15th July, 1969. It is stated in that order that the petitioner 
was ordered to be detained with a view to preventing him from acting in any manner 
prejudicial to the maintenance of “ public order.” That order was confirmed by 
the State Government after the same was approved by the Advisory' Board. 

From the grounds served on the petitioner, it appears that his detention was 
ordered because of the three instances mentioned therein. It is said therein that 
on 28th February, 1968, between 9-50 p.m. and 10-30 p.m. the petitioner armed with a 
knife along with someothers also armed, created disturbance on the Northern Avenue 
in the course of which he attached thelocal people with knife as a result of which one 
Ajit Kumar Biswas sustained stab injuries. It is further alleged that during that 
incident, the petitioner and his associates hurled sodawater bottles and brickbats 
towards the local people endangering there lives and safety and thereby they created 
fear and frightfulness amongst the people of the locality and thus affected public 
peace and tranquillity of the locality. 

The second incident mentioned therein is that on 29th October, 1968, at about 
9-10 p.m. the petitioner being armed with bombs and accompanied by some others 
created disturbance of Raja Manindra Road, in the course of which he and his 
associates hurled bombs, used swords, iron rods and lathis against the local people 
endangering their lives and safety' and thereby' they created fear and frightfuincss in 
the locality resulting in the disturbance of public peace and tranquillity of that 
locality. 

The last incident mentioned is that on 28th June, 1969, at about 1 r-15 p.m., the 
petitioner and his associates armed with bombs created disturbance on Raja 
Manindra Road in the course of which they indiscriminately hurled bombs towards 
the local people endangering their lives and safety and thereby they affected public 
peace and tranquillity of that locality. 

From the record it docs not appear that the petitioner was prosecuted for any 
of the offences mentioned earlier. It is not known why he was not prosecuted. In 
the ordinary course, if there is truth in the allegations made, he should have been 
prosecuted and given an opportunity to defend himself. The allegations made 
against the petitioner do not amount to anything more than that he committed 
certain breaches of law. 

The freedom of the individual is of utmost importance in any civihVcd society. 

It is a human right. Under our Constitution it is a guaranteed right. It can 
be deprived of only by due process of law. The power to detain is an exceptional 
power to be used under exceptional circumstances. It is wrong to consider the 
same as the executive appears to have done in the present case that it is a convenient 
substitute for the ordinary process of law. The detention of the petitioner under 
the circumstances of this case appears to be a gross misuse of the power conferred 
under the preventive Detention Act, 
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The three incidents mentioned in the grounds are stray incidents spread over 
a period of one year and four months. These incidents cannot be said to be inter- 
linked. They could not have prejudiced the maintenance of ‘ public order 5 nor 
can they be held to be subversive of ‘ public order ’. They were at best prejudicial 
to “law and order,” The distinction between the maintenance of ‘public order’ 
and maintenance of “ law and order ” was brought out by this Court in Dr. Ram 
Alanohar Lohia v. State of Bihar 1 . Therein this Court pointed out that maintenance 
of “ law and order ” is a conception much wider than the conception of maintenance 
‘public order.’ The latter is the prevention of a disorder of grave nature. Every 
act that affects “ law and order,” need, not affect ‘ public order.’ If it is otherwise 
every one who disturbs “law and order”, however petty the offence committed 
by him may be, can be detained under the Preventive Detention Act. This would 
be a total repudiation of the rule of law and an affront to our Constitution. The 
legal position relating to the point in issue was again recently considered by this 
Court in Aran Ghosh v. State of West Bengal 2 . Therein it was observed that ‘ public 
order ’ is the even tempo of the life of the community taking the country as a whole 
or even a specified locality. Disturbance of public order is to be distinguished 
from acts directed against individuals which do not disturb the society to the extent 
of causing a general disturbance of public tranquillity. It is the degree of distur- 
bance and its effect upon the life of the community' in a locality which determines 
whether the disturbance amounts only to a breach of “ law and order.” 

We are of the opinion that the grounds stated in support of the detention cannot 
amount to a disturbance of the maintenance of ‘ public order.’ 

V.K. Petition alloiced. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present J. C. Shah, V. Ramaswami and A. N. Grover, JJ. 

R. Kempraj ... Appellant * 

v. 

M/s. Barton son & Co., Private Ltd. ... Respondent. 

Transfer of Property Act ( TV of 1882), sections 5, 14 and 105 —Lease for 10 years — 

Option given to lessee to get the lease renewed after every ten years — Whether hit 

by rtde of perpetuity. 

It is well known that the rule against perpetuity is founded on the principle 
that the liberty of alienation “ shall not be exercised to its own destruction and 
that all contrivances shall be void which tend to create a perpetuity or place pro- 
perty for ever out of the reach of the exercise of the power of alienation.” A 
lease is not a mere contract but it is a transfer of an interest in land and creates 
a right in rem. Owing to the provisions of section 105 a lease in perpetuity can 
be created but even then an interest still remains in the lessor which is called a 
reversion. 

Section 14 is applicable only where there is transfer of property. 

Held, on facts, even if creation of a lease-hold interest is a transfer of right in 
property and would fall within the expression ‘ transfer of property ’ the transfer 
was for a period of ten years only by means of the indenture Exhibit P-i. The 
stipulation relating to renewal could not be regarded as transferring property 
or any rights therein. The clause containing the option to get the lease renewed 
on the expiry of each term of ten years can by no means be regarded as creating 
an interest in property of the nature that would fall within the ambit of section 14 . 

Held, further the expression “covenant runs with the land” has been taken from 
the English law of real propertv. It is an exception to the general rule that all 
covenants arc personal. Even on the footing that the clauses relating to renewal 


1. (1966) M.L.J. (Crl.) 642 : (1966) 2 S.CJ. 2. W.P. No- 287 of!969 decided on 2nd 
549 : (1965) 1 S.CJR. 709. December, 1969. 

C.A. No. 16S5 of 1968. 29th August, 1969. 

SCJ—H4 
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in the lease contain covenants running with the land the rule against perpetuity 
contained in section 14 of the Act would not be applicable as no. interest in pro- 
perty has been created of the nature contemplated by that provision. 

Appeal by Special Leave from the Judgment and order dated the 20th 
Decembar, 1967 of the Mysore High Court in regular Second Appeal No. 
81 1 of 1965. 

A. K. Sen, Senior Advocate, (Mrs. ShyamJa Fappu and Vineet Kumar, Advo- 
cates, with him), for Appellant. 

S. V. Gupte, Senior Advocate, ( Janendra Lai, Advocate, B. R. Agarwala, Advo- 
cate of Mis. Gagrat & Co., and Kumar M. Mehta, Advocate, with him), for Respon- 
dent. • ' 

The Judgment of the Court was delivered by 

Grover, J . — This is an appeal by Special Leave from a judgment of the Mysore 
High Court in •which the question involved is whether an option given to a lessee 
to get the lease, which is initially for a period of to years, renewed after every 10 years 
is hit by the rule of perpetuity and is void. 

The respondent entered into a deed of lease on 26th October, 1951, with the 
appellant in respect of premises Nos. 8 and 9, Mahatma Gandhi Road, (South 
Parade), Civil Station, Bangalore. It was stipulated that the lease would be for a 
period of 10 years in the first instance with effect from 1st November, 1961 “with 
an option to the lessee to renew the same as long as desired as provided.” 
Clauses g and 10 which are material may be reproduced: — 

“ 9 - The lessee shall have the right to renew the lease of the scheduled pre- 
mises at the end of the present period of ten year? herein secured on the same 
rental of Rs. 450 per month, for a similar period and for further similar periods 
thereafter on the same terms and conditions as are set forth herein; and the Lessee 
shall be permitted and shall have the right to remain in occupation of the premises 
on the same terms and conditions for any further periods of ten years as long as 
they desire to do so. 

10. The lessor shall not raise any objection ’ whatsoever to the lessee exercising 
his option to renew the lease for any further periods of ten years on the same terms 
and conditions as long as they desire to be in occupation, provided that the lessec- 
shall not have the right to transfer the lease or alienate any right thereunder.” 

It appears that before the expiry of the period of ten years from the date of the 
commencement of the lease the lessee wrote to the lessor informing him of the inten- 
tion to exercise the option given to the lessee under the deed oflcasc to get the same 
renewed on the same terms and conditions as before for a period of ten years from 
1st November, 1961. The lessor did not comply with the request. After serving 
a notice the lessee filed a suit for specific performance of the covenant in the lease 
for renewal. It was prayed that the lessor be directed to execute a registered deed of 
lease in favour of the lessee and if he failed to do so the Court should execute a 
deed in his favour. The lessor pleaded, inter 'alio, that the condition relating to 
renewal seas hit by the rule against perpetuity. Certain other pleas were taken With 
which we are not concerned. The trial Court decreed the suit. The first appellate 
Court and the High Court affirmed the decree. 

The rule against perpetuity' is embodied in section 14 of the Transfer of Pro- 
perty Act, hereinafter called the Act. According to it no transfer of property ran 
operate to create an interest which is to take effect after the lifetime of one or more 
persons living at the date of such transfer and the minority of some person who 
sliall be in existence at the expiration of that period and to whom, if he attains full 
age, the interest created is to belong. It is well known that the rule against, per- 
petuity' is founded on the principle that the liberty of alienation “shall not be < x< r- 
cised to its own destruction and that all contrivances shall be void which tend to 
create a perpetuity or place property for ever out of the reach of the ext rcirr of the 
power of alienation.” The words “ transfer of property” have been defimd by 
section 5 of the Act to mean an act by which a living person conveys property in 
present or in future to one or more other living persons etc. The words “ living 



907 


I]- kempraj y. m/s. barton son & co. (p.) ltd. ( Grover , /.). 

to e^ofsuclx proper made for a certain ^ 

rSiTeS^^crS^ Z .™, ,he„”an in, ere,, s.ill -mains in ,he 

lessor which is called a reversion. . •, rrmld have 

' It is not disputed on behalf of the appellant that “ a 

been created but the lease m the preacn 1 ^ said that t } ie mischief is created 

period of ten years only in the first ins • tdat j^m w ith the land. It 

by the clauses relating to renewal ' s '^ c P" f the rcncW al clauses the rule of per- 
is pointed out that on a correct constru . . at tractcd. We are unable 

petuitv contained in section 14 would of propertv. Even 

to agree. Section 14 is applicable only property aAd would faU 

if creation of a lease-hold interest is a trans e transfer was for a period of ten 

within the expression “ transfer of proper stipulation relating to 

years only by means of the indenture Eshibrt P-i- ,J“ V S 8 therein, 
renewal could not be regarded as trans emng p P in the case of lease of land 

InGanesh Sonar v.PtimerdubarayanSittg aan the' lease and take possession 

an option had been given to the lessor to e question was whether such 

of the lease hold land under specified in the English case Wocdall v. 

a covenant would fall withm the ru e ai mvin<r an option to the lessor 

Clifton -, in which it was held that a P^f^S^slnUid as infringing the 
to purchase the fee simp’e of the lan a a distinmiished the English decision 

rule against perpetuity-. The Patna ^n . into force of the Act a contract 

quite rightly on the ground that after , j. create an interest in such property 

for the sale of immovable property did ,. th p a tna decision the option 

as yo„ thc case under the English taw. According to was mcre ly a personal 

given by the lessee to the lessor to '“V 1 ?' *f, ;„ tcre st in land and so the rule 

covenant and was not a covenant w uc ‘ / was no t applicable. The, same 

against perpetuity contained m Th( l clauses containing the option to 

principle would govern the presen <- • Q p ten y ear s can by no means 

get the lease renewed on the expiry o nature that would fall withm 

be regarded as creating an interest m property ol tne na _ ' 

the ambit of section 14. ,, • „(T.. r t to a covenant for 

Even under the English law the '™“ nd jf^-ill not be open to objection 

perpetual renewal so long as thc of England. 3rd Edn. Vol. 23 

on. the ground of perpetuity , See H • , t j e covcn ant in a lease for renew al 

page 627. In Muller v. Trajjord , it was te Farwell.T.. proceeded to observe 

was not strictly a covenant for rel J c '” - . ‘ t centuries to be a covenant 

that a covenant to renew had been he ~ t : on 0 f perpetuity would arise. It 

running with the land. If to. then , n ° /l ‘ becn t { ie reason, the objection o 
appears that in England whatever mig r , n -, n ts for renewal. The following 

perpetuity had never been taken to cases 0 L ‘ d a pp r0 val by Lord Evershed, 
observations of FarwellJ., which were quo 

M. R. in m s Melon Ltd. v. Halos and othm , me no ^ ^ 

“But now I will assume that this is a c ° % ^ f etu i tv because it is annexed 
land: it is then in my opinion free from any taint of perpetui . 

to the land. See Rogers v. C0VCIia nt runs with thc land is to be 

The equitable rule that the burden o , 

found in section 40 of the Act. This section r < • immovable pro- 

“ 40 . Whe* for tire more benefit^ e^ent^n^ pr0 . 

perty, a third person, has, indepen dt ntly o _ ■ 

1 . . _ . t t> ici is? 


1- A.I.R. 1962 Pat. 201. 

2. UK. (1905) 2 Ch. 257. 

3. LJt. (1901} 1 Ch - . 54- 


(1961) 3 A-E-L-R. 1|L 1SS - 
L.R (1900) 2 Cb. j8S. 



yUS r > THE SUPREME COURT’ JOURNAL - [1970 

pcrty of another or of any easement thereon, a right to restrain the enjoyment 
in a particular manner of the latter property, or 

where a third person is entitled to the benefit of an obligation arising out of 
contract, and annexed to the ownership of immovable property, but not amount- 
ing to an interest therein or easement thereon. 

- such right or obligation may be enforced against a transferee with notice 
thereof or a gratuitous transferee of the property affected thereby, but not 
against a transferee for consideration and without notice of the right or obliga- 
tion nor against such property in his hands.” 

As pointed out in Mulla’s Transfer of Property Act, 5th Edn., at page 194, section 40 
expressly says that the right of the covenantee is not an interest in the land bound 
by the. covenant nor an easement. It is not an interest because the Act does not 
recognise equitable estates and it cannot be said as Sir George Jessal said in London & 
South Western Railway v. Gomm\ that if a covenant “ binds the land it creates an 
equitable interest in the land.” The expression “covenant runs with the land ” 
has been taken from the English law of real property. It is an exception to the 
general rule that all covenants are personal. Even on the footing that the clauses 
relating to renewal in the lease, in the present case, contain covenants running with 
the land the rule against perpetuity contained in section 14 of the Act would not be 
applicable as no interest in property has been created of the nature contemplated 
by that provision. 

For the above reasons the appeal fails and it is dismissed with costs. 

S.V.J. Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Original Jurisdiction.) 

Present S. M. SncRi, J. M. Shelat, V. Bhargava, G. K. Muter and 
C. A. Vatdialingam, JJ. 

Shri Hari Vishnu Kamath ... Petitioner * 

v. 

Shri Gopal Swarup Pathak ... Respondent. 

Presidential and Vice-Presidential Elections Act {XXXI of 1952), sections 4 and 18 — 
Presidential and Vice-Presidential Elections Rules (1952), rule 4 — Election of 
Vice-President— Nomination paper sent by post— Validity— Rejection of invalid 
nomination paper— Returning Officer if can reject as soon as it is received or 
should wait till date of scrutiny. 

It will be noticed that rule 4 of the Presidential and Vice-Prcsidcntial Election 
Rules provides only one manner of presentation of nomination paper, i.e., delivery 
either in person by the candidate or by his proposer or seconder. Further it men- 
tions the time within which it can be delivered, i.e., between the hours of eleven in 
the forenoon and three in the afternoon. If the nomination paper is not presented 
in person either by the candidate or by the proposer or the seconder it cannot be 
deemed to have been presented at all. 

If a nomination paper is received by post it would be difficult to say that it has 
been presented and received before 3 o’clock on the last date appointed under 
clause (a) of section 4 (1) of the Act. Such a nomination paper could not be 
treated to have been received within the meaning of sub-rule (2) of rule 4 of 
the Presidential and Vice-Presidential Election Rules and the Returning Offircr 
is entitled to reject it. 

As soon as the Returning Officer finds that a nomination paper has not been 
duly presented and received he must reject it outright at the time it is handed over 
to him and it is not necessary for him to wait till the date of scrutiny. 

The Rules contemplate only one method ofpresentation of nomination paper 
and if that m:thod is not followed the nomination paper cannot be held to be 

1. LR. (IS82) 20 Ch.D. 562, 580. 


Elec. P. No- 6 of 1969. 


l$th December. 1969. 
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validily presented and must be rejected outright. To hold otherwise would lead 
to utter confusion and delay in the completion of the election. 

In the result, the challenge to the election of Sri G. S. Pathak to the office of 
the Vice-President of India, on the ground that the nomination paper of 
Dr. Ram Sharan Das, which was sent by post, was wrongly rejected, must tail. 

Under Art'cle 71 of the Constitution of India and sect'on 14 of the Pres dential 
and Vice-Presidential Election Act (Act XXXI of 1952 ). 

Sarjco Prasad, Senior Advocate (P. Parameswara Rao and K. C. Dm, 
Advocates, with him), for Petitioner. 

M . C. Setalvad, N. A. Palkhivab and M. C. Chagla, Senior Advocates, 

(J B Dadachadji, Ravmder Naram and O.C.Matkur, Ad\oca es I- 
Dadachanji & Co., with them), for Respondent. _ 

Attorney-General for India. 

The Judgment of the Court was delivered by 

Sikri, J.- This is a petition under Article Ji 
of the Presidential and Vice-Presidential Eiwtoons Art 0 ^^ ^ion of Sliri 

after referred to as the Act — praying for a Vice-President of India is 

Gopal Swarup Pathak, respondent, to the office of the Vice-President 

'^The main ground on which this declaration h ' 

paper of Dr. Ram Sharan Dass Sakhuja was wr S - _ meet j n g this ground 

Officer on 6th August, 1969. The respon en P e Aether tlie nomination 
has raised a number of other issues mclu g if not whether the peti- 

paper of Dr. Ram Sharan Dass Sakhuja was genum ^ ^ ^ on 

tion is maintainable. The learned Coumel for the respondent .tro^g > ^ ^ 

us that we should first try this tssue sugges that thc nomination paper of 

conclusion that the petition must fail on t . c.u Au crust, 1969, it is not 

Dr. Ram Sharan dL Sakhuja was ”g htl y rejected on 6th Augm > 9 ^^ 

necessary to consider the other issues that arise out of the pleading y 

The two issues suggested by the petitioner which we propose to ^ ” bcc „ 

I. Whether the nomination of Dr. RmP lonpap er’was not delivered in 
wrongly rejected on the ground that thc nomination paper 

person; , . .. _ 

a. Whether the Retrnning Officer had power to reject .he nomrnatron 
even before the date of scrutiny. . On iqth 

Thc relevant facts for determining these f e ]j vacant on the resig- 

or 20th July, 1969, the office oftheVice-Presi ^ £lection Commission appointed 
nation of the then incumbent, Shn V. v • . officer for the election of 

Shri B. N. Baneijee, Secretary, Rajya Sab^teni. igoffi *r undcr 

the Vice-President of India. The Election f or gj; n g nomination for 

section 4 appointing 9th August, 1969, a 5 e j nth August, 1969, for scru- 

clection to the office of the Vice-President of Didi nomination papers and 

tiny of nomination papers. A number of candidates HeJ™ procee dings. Thc 
on nth August, 1969; the Returning Officer made a record o y 
relevant part of the proceedings reads as follows. 



House, New Delhi , 24 nomination papers were Vice-Presidential Election 

in the manner laid down in rule 4 of the Presidential and V 
Rules, 1052. These nomination paper related to. 
x • Shri S . Nagappa— (One nomination paper) . 
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2. Shri G S Pathak — (Seventeen nomination papers) 

3 Shri Sivashanmugam — (Two nomination, papers) (Jagannathan Pillai) 

. 4. Smt. Manohara Nirmala Holkar — (One nomination paper). 

5. Shri B. P. Mahascth — (One nomination' paper).. 

6. Shri Hari’Vishnu Kama t h— (Two nomination papers). 

3. I gave the candidates and .the others present all facilities for examining 
the nomination papers of all the candidates delivered to me. The nomination 
paper were examined ‘by them. ‘No" objection was raised to any nomination 
papers by any candidate or his representative. I scrutinised all the nomination 

. papers and I found that they satisfied the requirements of a valid nomination 
paper. I accordingly accepted all The. nomination papers -as valid and made 
endorsements on all the 24 nomination papers accepting them. 

4. I also brought to the notice of those present that I had 'received some nomi- 
. nation papers, and some, other papers purporting to be nomination papers, by 

post, and that I could not treat them as valid nomination papers as they were not 
delivered to me in accordance with sub-rule (1) of rule 4 of the Presidential and 
Vice-Presidential E'ection Rules, 1952, and that they also did not comply with 
the provisions of law in other respects. I further mentioned to those pro; cut 
that there were in addition' three other papers which, though presented to me in 
person, did not comply with the requirements of the law as they were not accom- 
panied by the certified extracts from the electoral roll and suffered from other 
defects. I had not given any serial number to any of these papers and had rejected 
all of them.” 

One of the nominations referred to in para. 4 of the proceedings was that of 
Dr. Ram Sharan Dass Sakhuja. It appears that the nomination papers of Dr. 
Sakhuja, alleged to be complete in every' respect, were not delivered in person either 
by Dr. Sakhuja or by the proposer or seconder in person to the Returning Officer 
but were received by him by post on 6th August, 1969. On that very day the 
Returning Officer did not treat the papers as valid as they were not delivered to 
him in accordance with sub-rule (1) ofrule4ofthc Presidential and Vice-Presidential 
Elections Rules, 1952. 

In order to discuss the issues mentioned above it is ncccssaiv to set out the 
relevant statutory provisions. Under section 4 of the Act the Election Commis- 
sion by notification appoints for every election (a) the last date for making nomina- 
tions, ( b ) the date for scrutiny of nominations, (c) the last date for the withdrawal 
of candidatures, and ( d ) the date on which poll shall, if necessary', be taken. Under 
section 5 any person may be nominated as a candidate for election to the office of 
Vice-President if he is qualified to be elected to that office under the Constitution. 
Sub-section (2) of section 5 prescribes that each candidate shall be nominated by a 
nonvnation paper completed in the prescribed form and subscribed by the candi- 
date himself as assenting to the nomination and by two electors as proposer and 
seconder. 

We may assume for the purpose of this case that the conditions laid down in 
section 5 (2) were complied with. 

Section 6 deals with the withdrawal of candidature and provides that any 
candidate may withdraw his candidature by a notice in writing in the prescribed 
form subscribed by him and delivered before three O’clock in the afternoon on the 
date fixed under clause (c) of sub-section (t) of section 4. to the Returning Officer 
cither by such candidate in person or by his proposer or seconder who has been 
authorised in this behalf in writing by such candidate. 

The learned Counsel for the petitioner rightly conceded that if a candidate 
wants to withdraw his candidature the notice in writing must be delivered to the 
Returning Offieer in person by such candidate or by his proposer or seconder who 
lias been authorised. In other words no candidate can withdraw by sending a 
notice in writing by post. 
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Section 18 gives the grounds for declaring the election of a returned candidate 
to be void. One of the grounds is: 

If the Supreme Court is of opinion that the nomination of any candidate has 
been wrongly rejected or the nomination of the successful candidate or of any 
other candfdate who has not withdrawn his candidature has been wrongly accep- 
ted, the Supreme Court shall declare the election of the returned candidate to 
be void.” 

Section 2 1 gives powers to the Central Government to make rules and the two matters 
among others, on which rules can be made are: 

“ (d) the form and manner in which nominations may be made and the pro- 
cedure to be followed in respect of the presentation of nomination papers; 

(?) the scrutiny of nominations and, in particular, the manner in which 
such scrutiny shall be conducted and the conditions and circumstances under 
which any person may be present or may enter objections thereat.” 

In pursuance of these powers rules were framed. Rule 4 deals with the presentation 
of nomination papers and is in the following terms: 

”4. (i) On or before the date appointed under clause (a) of sub-section (1) 
ofscction 4, each candidate shall, either in person or by this proposer or seconder, 
between the hours of eleven in the forenoon and three in the afternoon, deliver 
to the Return’ ng Officer at the place specified in this behalf in the public notice 
a nomination paper completed in Form 2 in the case of a Presidential election, 
and in Form 3 in the case of a Vice-Presidential election, together with a certified 
copy of the entry relating to the candidate in the electoral roll for the Parliamentary' 
constituency in which he is registered. 

(2) Any nomination paper which is not received before three O’clock in 
the afternoon on the last date appointed under clause (a) of sub-section (1) of 
section 4 or to which the certified copy referred to in sub-rule (1) of this rule is 
not attached shall be rejected.” 

Rule 5 prescribes the procedure on receipt of nomination papers as follows: 

“ 5. On the presentation of a nomination paper, the Returning Officer 
shall — 

(а) sign thereon a certificate stating the date and time of presentation of 
the nomination paper and enter thereon its serial number; 

(б) inform the person or persons presenting the nomination paper of the 
date, time and place fixed for the scrutiny of nominations; and 

(c) cause to be affixed in some conspicuous place in his office a copy of the 
nom'nation paper as certified and numbered under clause (a) of this rule.” 

Rule 6 provides for the scrutiny of nominations and is in the following terms: 

“ 6- (1) The candidates, one proposer and one seconder of each candidate 

and one other person duly authorised in -writing by such candidate, shall be entitled 
to be present at the time of scrutiny of nominations; and the Returning Officer 
shall give them all reasonable facilities for examining the nomination papers 
of all candidates which have been delivered -within the time and in the manner 
laid down in rule 4. 

(2) The Returning Officer shall then examine the nomination papers and 
decide all objections which may be made to any of them. 

(3) The Returning Officer may, cither on such objection or on his 

own motion, and after such summary inquiry, if any, as he thinks necessarv' 
reject a nomination paper on any of the following grounds, namely : * ’ 

(c) that the candidate is not c'igible for election as President or Vice- 
President, as the case may be, under the Constitution; or- 
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( b ) that the proposer or seconder is not qualified to subscribe a nomination 
paper under sub-section (2) of section 5; or 

(c) that the signature of the candidate, proposer or seconder is not genuine 
or has been obtained by fraud; or 

(d) that the nomination paper has not been duly completed and the defect 
or irregularity is of a substantial character; or 

(e) that the proposer or seconder has subscribed, whether as proposer or 
seconder, another nomination paper received earlier by the Returning Officer at 
the same election. 

(4) The Returning Officer shall hold the scrutiny on the date appointed in 
this behalf under clause (b) of sub-section (1) of section 4 and shall not allow any 
adjournment of the proceedings except when such proceedings are interrupted 
or obstructed by riot or open violence or by causes beyond his control; 

Provided that, in case an objection is made, the candidate concerned shall, 
if he so requires, be allowed time to rebut it not later than the next day but one 
following the date fixed for scrutiny, and the Returning Officer shall record his 
decision on the date on which the proceedings have been adjourned. 

(5) The Returning Officer shall endorse on each nomination paper his 
decision either accepting or rejecting it and if the nomination paper is rejected, 
he shall record in writing a brief statement of his reasons for rejecting it.” 

The question whether a candidate is entitled to send his nomination papers 
by post to the Returning Officer may now be considered. It will be noticed that 
rule 4 provides only one manner of presentation i.e., delivery' cither in person by 
the candidate or by his proposer or seconder. Further it mentions the time within 
which it can be delivered i.e., between the hours of eleven in the forenoon and three 
in the afternoon. It seems to us that if the nomination paper is not presented in 
person either by the candidate or by the proposer or the seconder it cannot be deemed 
to have been presented at all. There seems to be good reason for making this rule 
because otherwise not only the authenticity of the person sending the nomination 
paper will be in doubt but also the time of the delivery of the nomination paper 
would be in doubt. 

Be that as it may, if the rule provides one method of presentation that method 
of presentation must be followed. That this is the only method of presentation of 
nomination papers is borne out by subsequent provisions. Sub-rule (2) of rule 4 
provides that any nomination paper which is not received before 3 O’clock in the 
afternoon on the last date appointed under clause (c) of sub-section (1) of section 4 
shall be rejected. This shows that even if a nomination paper is presented per- 
sonally but after 3 O’clock in the afternoon it has to be rejected. The rule 
proceeds on the basis that the presentation must have been cither in person or by 
the proposer or the seconder. If a nomination paper is received by post it would 
be difficult to say that it has been presented and received before 3 O'clock on the 
last date appointed under clause (a) of sub-section (1) of section 4. 

Rule 5 also proceeds on the basis that the presentation of a nomination paper 
must be in person because it requires the Returning Officer to sign thereon a certi- 
ficate stating the date and time of presentation of the nomination paper and inform 
the person or persons presenting the nomination paper of the date, time and place 
fixed for the scrutiny of nominations. It js clear that rule 5 contemplates only one 
method of presentation. This is again evident from rule 6 which directs the Return- 
ing Officer inter alia to give the candidates and other authorised perrons present 
reasonable facilities for examining the nomination papers of all candidates which 
have been delivered within the time and in the manner laid down in rule 4. In 
other words, the nomination papers which have not been delivered within time 
and in the manner laid down in rule 4 have not to be shown for purposes of scrutiny. 

The learned Counsel for the petitioner contends that sub-rule (2) of rule 4 
gives two grounds of rejection, one that the nomination paper is not received before 
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3 O’clock in the afternoon of the last date appointed under clause (a) of sub-section 
(i) of section 4, and the second that the certified copy referred to in sub-rule (1) 
of rule 4 is not attached. He further says that rule 6 gives five more grounds of 
rejection. He says that the ground on which the nomination paper of Dr. Ram 
Sharan Dass Shakuja has been rejected is not covered by either sub-rule (2) of rule 4 
or rule 6 and accordingly the nomination paper of Dr. Ram Sharan Dass Shakuja 
could not ha% r e been validly rejected. 

It seems to us that this nomination paper could be rejected on the ground that 
it has not been presented in person and received before 3 O’clock in the afternoon 
on the last date appointed under clause (a) of sub-rule (1) of rule 4. Such a nomi- 
nation paper could not be treated to have been received within the meaning of 
sub-rule (2) of rule 4 and the Returning Officer was entitled to reject it. 

There is no force in the second submission that at any rate the Returning Officer 
should have w'aited till the date of the scrutiny because as soon as he finds that a 
nomination paper has not been duly presented and received he must reject it 
outright at the time it is handed over to him. 

The learned Counsel contends that even if there has been a breach of rule 4 (1), 
the rule is not mandatory and the breach of it should not be deemed fatal. We 
are unable to agree with this submission. As we have mentioned before, the rules 
contemplate only one method of presentation and if that method is not followed 
the nomination papers cannot be held to be validly presented and must be rejected 
outright. To hold otherwise would lead to utter confusion and delay in the com- 
pletion of the election. The Returning Officer would not know who and where to 
inform about the date of scrutiny, he would not be certain whether it is genuine and 
would have to take evidence as to whether it is a genuine nomination paper or a 
forged paper. 

In the result the petition fails and is dismissed with costs. The petitioner 
will pay to the respondent Rs. 500 as total amount of costs. 

V.K. Petition dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — M. Hidayatullah, Chief Justice, J. M. Siielat, V; BhaRgava, 
K. S. Hegde and A. N. Grover, JJ. 

Baijnath Kcdia, etc. . . Appellants? 

v. 

The State of Bihar and others, etc. . . Respondents. 

Dhalbham Thadcs and Industries Ltd. . . Intervener. 

Mines and Minerals ( Regulation and Developments) Act (LXVII of 1957 ) — Second 

Proviso to section 1 (2) added by Bihar Land Reforms (. Amendment ) Act, 1964 [Bihar 

Act IV cf 1 965) and the second sub-rule of Rule 2 o added by notification on 1 olh December 

1964 to Bihar A tin era l Concession Rules (,1964 ) — Validity of. 

Entry 54 of the union list speaks both of Regulation of mines and minerals 
Developments and Entry 23 is subject to Entry 54. It is open to Parliament to 
declare that it is expedient in the public interest that the control should rest in 
Central Government. To what extent such a declaration can go is for Parlia- 
ment to determine and this must be commensurate with public interest. Once 
this declaration is made and the extent laid down, the subject cf legislation to 
the extent laid down becomes an exclusive subject for legislation by Parliament. 
Any legislation by the state after such declaration and trenching upon the field" 
disclosed in the declaration must necessarily be unconstitutional because that 
fi- d is abstracted from the legislative competence of the State Legislature. The 
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only dispute can be to what extent the declaration by Parh'ament leaves any 
scope for legislation by the State Legislature. If the impugned legislation falls 
within the ambit of such scope it will be valid, if outside it, then it must be decla- 
red invalid. 

The declaration is contained in section 2 of Act (LXVII of 1957) and speaks of 
the taking under the control of the Central Government the regulation of mines 
- and development of minerals to the extent provided in the Act itself. One has 
, thus not to look out side Act (LXVII of 1957) to determine what is leftivithin the 
_ competence of the State Legislature but has to work it out from the terms of the 
Act. Since the Bihar State Legislature amended the Land Reforms Act after the 
coming into force of Act (LXVII of 1957) the declaration in the latter Act would 
carve out a field to the extent provided in that Act and t;> that extent Entry 23 
would stand cut-down. To sustain the amendment the State must show that the 
. matter is not covered by the Central Act. The other side must, of course, show 
that the matter is already covered and there is no room for legislation. 

The subject of legislation is covered in respect of minor minerals by the express 
-words of section 15 (1). Parliament has undertaken to legislation and laid 
•down that regulation of the grant of prospecting licenses and mining leases in 
respect of minor minerals and for purposes connected therewith must be by rules 
• made by the State Government whether the rules are made or not the topic is 
covered by Parliamentary legislation and to that extent the powers of State 
Legislature are wanting. Therefore, there is no room for State legislation. 

The abolition of the rights of intermediaries in the mines and vesting these 
rights as lessors in the State Government was a topic connected, with land and 
land tenures. But after the mining leases stood between the State Government and 
the lessees any attempt to regulate those mining leases will fall not in Entry 18 
but in Entry 23 even though the regulation incidentally touches land. The 
pith and substance of the amendment to section 10 of the Land Reforms Act 
' Tails within Entry 23 although it incidcntally.touches land not vice versa. Therefore 
this amendment was subject to the overriding power of Parliament as declared 
in Act (LXVII of 1957) in section 15. 

The Union consists of its three links, namely. Parliament, Union Government 
.and -the Union Judiciary. Here the control is being exercised by Parliament, the 
legislative organ of the Union and that is also controlled by the Union. By giving 
the power to the State Government to make rules, the control of Union is not 
negatived. In' fact, it establishes that the Union is exercising the control. By 
enacting section 15 of Act (LXVII 1957) the union has taken all the powers to 
itself and authorised the State Government to make rules for regulation of leases. 
By the declaration and the enactment of section 15 the whole of the field relating 
to minor minerals came within the jurisdiction of Parliament and no scope was 
left for the enactment of the second proviso to section 10 in the Land Reforms Act. 

. Vested rights cannot be taken away except under authority of law and mere 
rule making power without the support of a legislative enactment is not capable 
of achieving such an end. The whole of the topic of minor minerals became a 
union subject. The Union Parliament allowed rules to be made but that did 
not recreate a scope for legislation at the state level. 

Therefore, if the old leases were to be modified a legislative enactment by 
Parliament on the lines ofsection 16 of Act (LXVII 1957) was necesarv. The place 
of such a law could not be taken by legislation by the State Legislature as it purpor- 
ted to do by enacting the second proviso to section 10 of the Land Reforms Act. 
Although section 16 applies to minor minerals it only permits modifications of 
mining leases granted before 25th October, 1949. In regard to leases of minor 
.minerals executed between tins date and December, 1964 where rule 20 (1) was 
enacted, there is no-provision oflaw .which enables .the terms. of existing leases to 
be altered. A mere rule is not sufficient. As no such Parliamentary law .had 
Been passed the second sub-rule to rule 20 was in effective. It could not derive 
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substance from the second proviso to section io (2) of the Land Reforms Act since 
that proviso v,-as not validly enacted. 

Appeals from the Judgments and Orders dated the 1st November, 1966, 21st 
December. 1966 and 23rd December, 1966 of the Patna High Court in C.W.J.C. 
Nos. 1036, 686, 1200 and 778 of 1965 respectively. 

A. K. Sen, Senior Advocate, (P. if. Chat terjee, Advocate, with him) , for Appel* 
(Iants In all the Appeals) . 

Lai Kcrain Singha, Senior Advocate, {Lckshman Scran Sinha and D. Goburdhunf 
Advocates, with him), for Respondent, (In C.A.No. 685 of 1967). 

B. P. Jha, Advocate, for Respondents, (In C.A.No. 686 of 1967). 

U.P. Singh, Advocate, for Respondents Nos. 1 to 3 (In C.As. Nos. 687 and 688 
of igS?). 

Miss Krishna Sen, Advocate, and ( M.M . Kshatriya and G.S. Ckalterjee, Advo- 
cates of M[s. Kshatriya and Chctierjee, for Respondent No. 4 (In C.A. No. 687 of 1967} 
and Respondents Nos. 5 to 8 (In C.A.No. 688 of 1967). 

R.C. Prosed, Advocate, for Intervener (In C.A. No. 685 of 1967). 

The Judgment of the Court was delivered by 

Hidcychillch, C.j . — This judgment will also govern the disposal of Civil Appeals 
686 (Kcr.ti Prosed Pcr.dey v. State of Bihar end others), 687 (Shri Krishna Chandra Gango- 
pedhye v. Stele of Bihar and others) and 688 {Mjs. Pahtr Quarries Private Ltd. and another 
v. State of Biker and others) of 1967. These four appeals have been brought against a 
common judgment, 1st November, ig66, of the High Court of Patna and arise out 
of four petitions under Article 226 of the Constitution filed to question the validity 
of proviso (2) to section 10 (2) added by Bihar Land Reforms (Amendment) Act, 
196a (Bihar Act IV of 1955) and the operation of the second sub-rule of rule 20 
added on 10th December, 1964, by a notification of the Governor in the Bihar 
Minor Mineral Concession Rules, 1964. The facts of all the four cases are similar 
and the same points arise for determination. It is, therefore, sufficient to state the 
facts in Civil Appeals 685 and 686 as illustrative of the others as well. 

One Jyoti Prakash Pandav obtained on 23rd March, 1955, from Babu Bijan 
Kumar Panday and Sint. Anila Deri acting for herself and also as legatee under the 
will of one Baidyanath Pandcy, registered leases to quarry stone ballast, boulders 
and chips from and upon Blocks Nos. 32, 45/1, 45/2 and 45/3 in tauzi No. 1452 
khata No. 1 in Mouza Malpahari No. 89 in Pakur Sub Division of Santhal Parganas. 
The leases were to commence from 1st November, 1954, and to end on 31st October, 
tg8i that is to say, they were for a total period of 30 years. Jyoti Prakash Pandey 
was working under the name and style of 1 stone India ’. He sold his rights, title 
and interest by a registered sale-deed on gth September, 1963 to the present 
appellant. It is admitted that rent under the terms of the original lease was 
deposited upto September, 1965. 

On the passing of the Bihar Land Reforms Act (XXX cf 1050) the 
ex-landlords ceased to have any interest from the date of vesting and in their 
place the State of Bihar became lessor under section 10 (1) of the Land Reforms Act. 
The terms of section 10 were as given below 1 . After the vesting of the estate of 


1. *'10. Subsisting teases cf rrdr.es end minerals. 
— (1) Notwithstanding anything contained in 
this Act, where immediately before the dare of 
vesting of the estate or tenure there is a subsist- 
ing lease of mines or minerals comprised in the 
estate or tenure or any part thereof, the whole or 
that part of the state or tenure, comprised in such 
lease shall, with effect from the date cf vesting, 
be deemed to have been leased by the State 
Government to the holder of the said subsisting 
lease for the remainder of the term of that lease, 
and such holder shall be entitled to retain posses- 


sion of the lease-hold property. 

. (2) The term and conditions' of the said lease 
by the State Government shall mutetis mutandis 
be the same as the terms and conditions of the’ 
subsisting condition that, if in the opinion of the- 
State Government the holder of the lease had not 
before the date of the commencement of this Act, 
done any prospecting or development work, the 
State Government shall be entitled at any time 
before the expity of one year from the said date 
to determine the lease by giving three months, 
notice in writing : 
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the intermediaries, the State of Bihar as the new lessor recognised the lease for the 
quarrying of stones for the remaining period and the Deputy Commissioner, Santhal 
Parganas asked for the rent from the date of vesting to 30th April, 1965, at the rate 
of Rs. 200 per year as stated in the original lease. This was by a letter issued from his 
office on 2nd February, 1963. On 10th December, 1964, the appellants received a 
letter which gives thegist of the facts on which the present controversy starts and the 
relevant part may be quoted here : 

t “ Government have been pleased to amend the section 10 of Bihar Land 
Reforms Act, 1950, and according to which the terms and conditions in regard 
to leases for minor minerals stand statutorily substituted by the corresponding terms 
and conditions by the Bihar Minor Mineral Concession Rules, 1964. As a remit 
of this, rent and royalty, etc. in respect of minor minerals in the State irrespective 
of the date on which the lease v*as granted are to be paid by all categories of leases 
according to the rates given in the aforesaid Rules with effect from 27th October, 
1964.” 

The appellants denied their liability to pay. The Government informed them by 
letter as follows : 

“ This is to inform you that the terms and conditions of your mining lease in so 
far as they are inconsistent with the Bihar Minor AC n oral Concession Rules, 1964, 
framed by the State Government under section 15 of the Alines and Alinerals 
(Regulation and Development) Act, 1957, stand substituted by the corresponding 
terms and conditions prescribed by the Bihar ACneral Concession Rules, 1964, 
from 27th January, 1964. Accordingly, dead rent, royalty and surface rent in 
addition to the other substitution as per Bihar Mineral Concession Rules, 1964, 
•will be as follows : — 


1. Dead rent . . Rs. 50 per acre per annum. 

2. Royalty ® Rs. 3 per 100 cut. of stone chips. 

@ Rs. 2 per too eft. of stone ballast and boulders. 
@ Rs. 4 per 100 eft. on building stones. 

@ Rs. 1 per 100 Nos. of stones “setts”. 

3. Surface rent @ Rs. 10 per acre per year.” 


It is this additional demand and the liability to pay, which is the subject of 
•controversv here. The Bihar Government contends that the terms of the original 
lease have "been validly altered by the operation of the second proviso to section 10 
(2) of the Bihar Land Reforms Act added first by Ordinance IIT of 1964 and later 
incorporated again by the Bihar Land Reforms (Amendment) Act, 1964 (IV of 
1965) and the addition of section 10-A to the Act by the same enactments. The 
material part of the second section of Act (IV Qf 1965) is quoted below 1 . Section 
10-A provided for the vesting of the interest of leases of mines or minerals which 
were subject to such leases and need not be read here. The State Government also 


Provided that nothing in this sub-section shall 
be deemed to prevent any modifications being 
made in the terms and conditions of the said lease 
in accordance with the provisions of any Central 
Act for the time being in force regulating the 
modification of existing mining leases. 

(3) The holder of any such lease of mines and 
minerals as is referred to in subjection (1) shall 
not be entitled to claim any damages from the 
outgoing proprietor or tenure-holder on the 
ground that the terms of the lease executed by 
such proprietor or tenure-holder in respect of the 
said mines and minerals have become incapable 
of fulfilment by the operation of this Act. 

1. Amendment of section 1 0 of Bihar Ac! {XXX 
cf 1950) — In section 10 of the Bihar Land Re- 
forms Act, 1950 (Bihar Act XXX of 1950) (here- 


inafter referred to as the said Act), — 

(a) in subjection (2), the following second 
pro\iso spall be added, namely : — 

_ “ Provided further that the terms and condi- 
tions of the said lease in regard to minor mineral* 
as defined in the Mines and Minerals (Regula- 
tion and Development) Act, (LXVI1 of 
1 957), shall, in so far as they are inconsistent with 
the rules made by the State Government under 
section 15 of that Act, stand substituted by the 
corresponding terms and conditions prescribed 
by those rules and if further ascertainment and 
settlement of the terms will become necessary 
then necessary proceedings for that purpose shall 
be undertaken by the Collector and 
(fc) after subjection . . * — ** 
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xelied upon the Bihar Mineral Concession (First Amendment) Rules, 1964 by which 
a second sub-rule ms added to rule 20. The twentieth rule, purpoting to be framed 
under section 15 of the Mines and Minerals (Regulation and Development) Act, 
(LX VI I of 1957) was amended on igth December, 1964, and now reads: 

Rale ao. — (1) Dead rent, royalty and surface rent. — "When a lease is granted 
or renewed, 

(a) Dead rent shall be charged at the rates specified in Schedule I. 

(b) royalty shall be charged at the rates specified in Schedule II, and 

(c) surface rent shall be charged at the rates specified by the Government 
in the Revenue Department from time to time. 

(2) On and from the date of commencement of these rules, the provisions o< 
sub-rule (1) shall also apply to leases granted or renewed prior to the date of such 
commencement and subsisting on such date.” 

The contention is that the amendment of section 10 of the Bihar Land Reforms 
Act is ultra vires the Constitution and that rule 20 (2) does not legally entitle the 
recovery of the dead-rent, royalty, etc., as in the Schedules to the Bihar Minor 
Mineral Concession Rules, 1964. 

To understand fully the argument on behalf of the appellants a resume of the 
legislation on the subject of mines and minerals is necessary. Under the Govern- 
ment of India Act, 1935, the subjectof Mines and Minerals was covered by Entry 36 
■of the Federal Legislative List I and Entry 23 of the Provincial Legislative List 
II of the 7th Schedule. These entries read as follows : 

“Entry 36. — Regulation of mines and oil fields and mineral development to 
which such regulation and development under a Federal control is declared by 
Federal law to be expedient in the public interest.” 

“ Entry 23. — Regulation of mines and oil fields and mineral development 
subject to the provisions of List I with respect to regulation and development under 
Federal control.” 

When the Indian Independence Act, 1 947 was passed the word ‘federal 5 where 
it occurs for the first time in Entry' 36 and in Entry 23 was changed to ‘dominion 5 . 
The entries are practically' repeated in the present Constitution and may be read 
immediately' here : 

Entry 54 of List I — Union List — reads : 

“ Regulation of mines and mineral development to the extent to which such 
regulation and development under the control of the Union is declared by r Parlia- 
ment by' law to be expedient in the public interest. 55 

Entry 23 of List II — State List — reads : 

“ Regulation of mines -and mineral development subject to the provisions of 
List I with respect to regulation and development under the control of the Union. 55 

The difference between the entries of the Government of India Act, 1935 and the 
present Constitution lies in the removal of oil fields from the entries and the declara- 
tion now must be by Parliament. Entry 53 in List I deals with oilfields and mineral 
resources. 

In 1948 the Legislative Assembly enacted the Alines and Minerals (Regulation 
and Development) Act, (LIII of 1948). It received the assent of the 
Governor-General on 8th September, 1948. It was an Act to provide for the 
regulation of mines and oilfields and for the development of minerals. In section 2 
of that Act is to be found the declaration contemplated by Entries 36 and 23, 7th 
Schedule of the Government of India Act, 1935. That declaration reads as 
follows : 
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c 2. It is hereby declared that it is expedient in the public interest that the 
Central Government should take under its control the regulation of mines and 
oilfields and the development of minerals to the extent hereinafter provided. 55 

Section 3 of the Act of 1948 contained definitions. There were definitions of 'mine 5 
and * minerals 5 . The former meant an excavation for the purpose of searchingfor 
or obtaining minerals and included an oil-well and the latter included natural gas 
and petroleum. Section 4 provided that no mining lease would be granted after 
the commencement of that Act otherwise than in accordance with the rules made 
under that Act and that a mining lease granted contrary to the provisions would be 
void and of no effect. Section 5 empowered the Central Government, by notification 
to make rules for regulating the grant of mining leases or for prohibiting the grant of 
such leases in respect of any mineral or in any area. In particular the rules could 
provide for the manner in which, the minerals or areas in respect of which and the 
persons by whom, applications for mining leases could be made and the fees payable, 
the terms on which and the conditions subject to which, mining leases might be 
granted, the areas and the period for which any mining lease might be granted 
and the maximum' and minimum rent payable by a lessee, whether the mine was 
worked or not. Under section 6 the Central Government had power to make 
rules as respect mineral development. Section 7 then provided as follows : 

“7. (1) The Central Government may, by notification in the Official Gazette, 

may rules for the purpose of modifying or altering the terms and conditions 
of any mining lease granted prior to the commencement of this Act so as to- 
bring such lease into conformity with the rules made under section 5 and 6 : 

- Provided that any rules so made which provide for the matters mentioned in 
clause (c) of sub-section (2) shall not come into force until they have been 
approved, either with or without modifications, by the Central Legislature. 

(2) The rules made under sub-section (1) shall provide — 

(a) for giving previous notice of the modification or alteration proposed to be 
made thereunder to the lessee, and when the lessor is not the Central Government, 
also to the lessor and for affording them an opportunity of showing cause against 
the proposal ; 

(b) for the payment of compensation by the party -who would be benefitted 
by the proposed modification or alteration to the party whose rights under the 
existing lease would thereby be adversely affected ; and 

(c) for the principles on which, the manner in which and the authority by 
which the said compensation shall be determined. 55 

Section 8 provided that the Central Government might by notification direct that 
any power exercisable under that Act might be exercised, subject to such conditions 
if any, as might be specified by such officer or authority or might be specified in the 
direction. In furtherance of the powers conferred the Central Government 
framed the Mineral Concession Rules, 1949 and they came into force on the twenty- 
fifth day of October, 1949. These rules for the first time defined minor minerals 
and after amendments from time to time the term meant : 

“ 3 (it) “ minor mineral 55 means building stone, boulder, shingle, gravel, 
Chalcedony pebbles (used for ball mill purposes only), limcshell, knnkar and 
limestone used for lime burning, murrum, brick-earth (Fuller’s earth), Bentonite, 
ordinary clay, ordinary sand (used for non-industrial purposes), road metal, 
rch-matti, slate and shale when used for building material. 55 
Rule 4 however provided : 

“ 4. Exemption — These rules shall not apply to minor minerals, the extrac- 
tion of which shall be regulated by such rules as the Provincial Government may 
prescribe. 55 

The word “ provincial 55 was later changed to ‘ State Although some of the Pro- 
vinces (now States) made Minor Mineral Concession Rules, it is admitted that Bihar 
Government did not frame any such rules. 
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The leases of the appellants’ predecessors were granted in 1955 during the 
subsistence of the Act of 1948 and the Rules of 1949. It is also to be noticed that a 
fresh declaration was made by Parliament as required by Entry 54, List I — Union 
List of the 7th Schedule of the Constitution. The existing laws, however, continued . 
Without a declaration by Parliament the field of legislation might have been open 
to the State Legislatures under Entry 23 of List II — State List of the Constitution 
but no law was made except what was enacted by the Bihar Legislature in the Land 
Reforms Act about vesting of mines in the State and the emergence of the State 
as a lessor in place of all original lessors. 

Further rules were made by the Central Government in 1955 and 1956. In 
1 955 Minerals Conservation and Development Rules were made which were later 
replaced in 1958. On 4th September, 1956, the Central Government in exercise 
of the powers conferred by section 7 of the Act of 1 948 made the Mining Leases (Modi- 
fication of Terms) Rules, 1956. Under these rules existing mining leases were to be 
brought into conformity with the Minerals Conservation and Development Rules. 
The expression * existing mining leases ’ was defined as a mining lease granted 
before the 25th day of October, 1949 and subsisting at the commencement of those 
rules but did not include any lease in respect of any minor mineral within the mean- 
ing of clause (e) of section 3 of the Act of 1948. 

We now come to the year 1957. In that year Parliament enacted the Mines 
and Minerals (Regulation and Development) Act (LXVII of 1957). 
It came into force from 28th December, 1957, Act (LXVII of 1957) made amend- 
ments in the Act of 1948 so as to make the latter relate to oilfields only. All referen- 
ces to minerals other than oil were removed, with the result that it became legislation 
exclusively relating to oil and gas. Since the Act of 1948 was thus altered, Parlia- 
ment enacted new provisions for minerals in Act (LXVII of 1957)- We are primarily 
concerned with this Act in these appeals. A glance at some of the provisions of Act 
{LXVII of 1957) is necessary. 

The Act (LXVII of 1957) came into force on 1st June, 1958, and extended to 
the whole of India. It contained the following declaration is section 2 : 

t£ It is hereby declared that it is expedient in the public interest that the Union 
should take under the control the regulation of mines and the development of 
' minerals to the extent hereinafter provided.” 

By dcHnition minerals excluded mineral oils because the Act of 1948 exclusively 
dealt with oil. ‘ Minor minerals ’ were defined to mean building stones, gravel, 
ordinary clay, ordinary sand other than sand used for prescribed purposes and any 
other mineral which the Central Government may, by notification in the Official 
•Gazette, declare to be a minor mineral. Act (LXVII of 1057) contained 33 sections 
which were separated by general headings showing the topics dealt with. The first 
group of sections 4 — 9 contained general restrictions on undertaking prospecting and 
mining operations. Of this group we may quote here section 4 which will be consi- 
dered later : 


4. Prospecting or mining operations to be under licence or lease — 

(1) Xo person shall undertake any prospecting or mining operations in any 
area, except under and in accordance with the terms and conditions of a prospect- 
ing licence or, as the case may be, a mining lease, granted under this Act and the 
rules made thereunder : 


Provided that nothing in this sub-section shall affect any prospecting or 
mining operations undertaken in any area in accordance with the terms and condi- 
tions of a prospecting licence cr mining lease granted before the commencement 
of this Act which is in force at such commencement. 


in 


(2) No prospecting licence or mining lease shall be granted otherwise than 
accordance with, the provisions of this Act and the rules made the 


rereunder.” 


Section 5 lays down restrictions on the grant of prospecting licences or mirJn- 
leases. Section 6 presences tne maximum area for which a prospecting licence or 
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mining lease may be granted and section 7 the periods for which prospecting licences- 
may be granted or renewed and section 8 the periods for which mining leases may- 
be granted or renewed. Section 9 fixes the royalties in respect of mining leases. 

Then follows another group of sections 10 — 12 which lays down the procedure 
for obtaining prospecting licences or mining leases in respect of land in which the 
minerals vest in the Government. The next group of section 13 — 16 is headed. 
Rules for regulating the grant of prospecting licences and mining leases. Section 13. 
gives power to the Central Government to make rules in respect of minerals. Section 
14 however excludes the application of sections 4-13 to minor minerals. It reads : 

“The provisions of sections 4 to 13 (inclusive) shall not apply to prospecting 
licences and mining leases in respect of minor minerals.” 

Section 15 gives power to the State Governments to make rules in respect of minor 
minerals. It reads : 

“ 15 (1). The State Government may, by notification in the Official Gazette- 
make rules for regulating the grant of prospecting licences and mining leases 
in respect of minor minerals and for purposes connected therewith. 

(2) Until rules are made under sub-section (1), any rules made by a State- 
Government regulating the grant of prospecting licences and mining leases in 
respect of minor minerals which are in force immediately before the commence- 
ment of this Act shall continue in force.” 

Section 16 gives power to modify mining leases granted before 25th October, 1949.. 
It reads : 

“16 (1). All mining leases granted before tlm 25th day of October, 1949, shall, 
as soon as may be after the commencement of this Act, be brought into conformity 
with the provisions of this Act and the rules made under section 13 and 18 : 

Provided that if the Central Government is of opinion that in the interests 
of minerals development it is expedient so to do, it may, for reasons to be recorded 
permit any person to hold one or more such mining leases covering in any one 
State a total area in excess of that specified in clause ( b ) of section 6 or for a 
period exceeding that specified in sub-section (1) of section 8. 

(2) The Central Government may, by notification in die Official Gazcttc#- 
make rules for the purpose of giving effect to tne provisions of sub-section (1) and 
in particular such rules shall provide — 

(а) for giving previous notice of the modification or alteration proposed to be 
made in any existing mining lease to the lessee and where the lessor is not die 
Central Government also to die lessor and for affording him an opportunity of 
showing cause against the proposal ; 

(б) for the payment of compensation to the lessee in respect of the reduction 
of any area covered by the existing mining lease ; and 

(c) for the principles on which, die manner in which, and die authority by' 
which, die said compensation shall be determined.” 

Section 17 stands by itself as a group and contains special powers of Central Govern- 
ment to undertake prospecting or mining operations in certain cases. Section 18 
deals widi mineral development and gives additional rule making power to the 
Central Gos eminent.. Next follow some miscellaneous provisions ; of these, only 
two interest us. Section ig lays down that prospecting licences or minirg leases 
granted, renewed or acquired in contravention of the provisions of the Act shall be 
void ar.d of no effect and section 20 tiiat the provisions apply to prospecting 
licences or mining leases whether granted before or after die Act. The rest of diis 
Act docs not concern this dispute. 

It may be pointed. out here diat the rules made under section 13 do not apply 
to minor minerals in view of the provisions of section 14. The State of Bihar had 
not made any rules till the Bihar Minor Minerals Concession Rules, 19G4 were made _ 
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The modification of the terms of existing mining leases was prodded for in scctioniG 
but that provisions applied to mining leases granted before 25th October, 1949. 
The pros isions of Mining Leases (Modification of Terms) Rules 1955 did not apph 
to mfnor minerals because the definition of ‘ existing mnung lease excluded a lease 
in ^pect of any minor minerals. The power to modify the existing leases in the 

case had to be found elsewhere. r , , 

The ai crument of the appellants is that apart from the provisions of the 2nd 
10 added to the Laud Reforms Act 1950 m 1964 by Act (IV of 1965) 
and sTOond*Sb-rule added to rule 20 of the Bihar Minor Mineral Concession Rules 
. Ze is no power to modifv the terms. These provisions of law are said to be 
1964, these is ; no P° of State legislature and the Bihar Government. \\ ith 

Sardtothc State Legislature it is contended that the scheme of the relevant entries 
i?the Union and State List is that to the extent to which relation of mines and 
,n . ““L, 5 pvrf 0 oment is declared by Parliament by law to be expedient in the public 
^ d tVl „ f hicct 0 f legislation is withdrawn from the jurisdiction of -the State 
Si Jd &S« C LOTI of . 957 ) 1 ®™™ legislative field to .ho Bihar 
S danuc to enact Act (IV of 1965) amending the Land Reforms Act. As regards 
iS£no%) it is contended that the rule making potver of its own force cannot reach 
eases granted in i 955 and that, tins could only be done by a competent 
SSSaturc. These arc the two matters which need decision. 

The main arguments arc supplemented by the following contentions. That 
+ , tT:w Rules in so far as they make demands of rent and royalty on the existing 
rf ^ were executed prior to their coming into force arc beyond the power to 

minerals tmder sectioa . J.f Ac.(LXVII of . 957 ). that 
Stion in itself is unconstitutional and void because it delegates legislative power to 
the nil e-making authority and it is excessive delegation and that the amendment 
Bihar Land Reforms Act is void because it affects the fundamental rights of the 
appellants guaranteed, under Articles 31 and 19 of the Constitution. 

Although these supplementary arguments were raised it is obvious that they 
_ n nrhc according as the two main arguments arc allowed or disallowed. There- 
fore it is neccssarvto address ourselves to the first argument tliat the legislative com- 
netc-icc to enact the amendment to section 1 o of the Reforms Act was wanting. As the 
amendment was made after Act(LXVlI of 1957) have to consider the position 
In relation to it Entrv 54 or the Union List speaks both of Regulation of mines 
and minerals Development and entry 23 is subject to cutty 54. It is open to Parlia- 
ment to declare that it is expedient in the public interest that the control should rest 
in Ccntr-l Government. To what extent such a declaration can go is for Parliament 
to determine and this roust be commensurate with public interest. Once this decla- 
rator is made and tnc extent laid down, the subject cflcgislation to the extent laid 
■down" becomes an exclusive subject for legislation by Parliament. Any legislation 
bv the Statc~aftcr such declaration and trenching upon the field disclosed in the 
declaration must necessarily be unconstitutional because that field is abstracted Irom 
the legislative compctcnce’of the State Legislature.. This proposition is also self- 
evident that no attempt was rightly made to contradict it. There are also two deci- 
sions of this Court reported in the Hir.gir-Rampur Coal Co., Ltd. and others v. Stale of 
Orissa ar.d others 1 and State of Orissa v. MA. Tullcch & Co.,- in which the matter is 
discussed. The onlv dispute, therefore, can be to what extent the declaration by 
Pai liament leaves any scope for legislation by the State Legislature. If the impugned 
legislation falls within the ambit of such scope it will be valid ; if outside it, then it 
must be declared invalid. 

The declaration is contained in section 2 of Act(LXVII of 1957) and speaks of 
the taking under the control of the Central Government the regulation of mines and 
development of minerals to the extent provided in the Act itself. We ha\c thus not 
to look outside Act (LXVII of 1057) to determine wnat is Icftwithin the competence 
ol the State Legislature but have to work it cut from the terms of that Act. In this 
connection wc may notice what was decided in the two cases of this Court. In the 


1. (io 5 i) 2 S.C.R. 537 - 
sc j — 116 


2. (1964) 4 S.C.R. 461. 
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Hinsnr-Rampur Cass' 1 , a question had arisen whether the Act of 1948 so completely 
covered the field of conservation and development ofminerals as to leave no room for 
State legislation. It was held that the declaration was effective even if the rules 
contemplated under the Act of 1948 had not been made. However, considering 
further whether a declaration made by a Dominion Law could be icgaided as a 
declaration by Parliament for the purpose of Entry 54, it was held that it could not 
and there was thus a lacuna which the Adaptation of Laws Order 1950 could not 
remove. Therefore, it was held that there was room for legislation by the State 

Legislature. 

In the M.A. Tulloch case", the firm was working a mining lease granted under 
the Act of 1048. The State Legislature of Orissa then passed the Onssa Mining 
Areas Development Fund Act, 1952, and levied a fee for the development of mining 
areas within the State. After the provisions came into force a demand was made 
for payment of fees due from July, 1957 to March, 1958 and the demand vw chal- 
leng-d. The High Court held that after the coming into force of Act (LXVII of 1937) 
the Orissa Act must be held to be nonexistent. It; was ; held on appeal thatsince 
Art (IXVTIof iQt 7) contained the requisite declaration by Parliament und> r Entry 
Va andthat Act covered the same field as the Act of 1948 hi regard to mines and 
mineral development, the ruling in Hingir-RaiupuT cast applied and as sections 
Tsh) and (2) of the Act (LXVII of 195?) were very' wide trended out cgislation by 
the State Legislature. Where a superior Legislature evinced an intention to cover 
the whole fidd, die enactments of the other Legislature whether passed before or after 
the w noie neio, It %vas laid do wn that inconsistency could be proved 

m a detiled comparison of the provisions of the conflicting Acts but by the mere 

Acre w^ no scope for the argument diat till rules were framed under that section, 
room ‘sv^is available. 

These two cases bind us and apply here. Since the Biliar State Legislature 
-, nd Reforms Act after the coming into force of Act (LXVII of 1957), 
amended the Land J^torm^r ^ WJuld out a field to the c-Vcnt provided in 

the declara 1 t t CTtry 2 g would stand cut down. 1 o sustain the amend- 

^V^lte ^SXw dSPthc 3 matter is not covered by the Central Act. The 
other sid e^nrns t, of course, show that the matter is already covered and there is no 
room for legislation. 

nr already analvsed Act (LXVII of 1957). The Act takes over the con- 
1 of mines'and development of mincials to the Union of course, to 

trolofrcgulat n ^ dcals vdth m j r , or minerals separately from die other 

the extent Pro * ofmiror minerals it provides in section 14 that sections 4—13. 
minerals. n to prospecting licences and minirg leasts. It goes on to 

of the Ac * . tha t the State Government may, by notification in the official 
^ ts ™ S '_ kc rul-s for regulating the grant of prospecting licences and mining leases 
P^^of minor minerals and for purposes connected therewith, and that until 
m respcc nJes made by the State Govcrrmcnt regulating tlic grant of 

rules 310 licences and mining leases in respect of minor minerals which were in 

prospec g before the commencement of the Act would continue in foicc. 

*f~Sted Uiat no such rules were made by the State Government. It follows that 
TV Vf.hiect of legislation is covered in respect of minor minerals by the express words 
r ertion 1 s (1) Parliament has undertaken legislation and laid down tint rtgula- 
the PTant of prospecting licences and minir gleases in respect ofmir.or mincials 
U d f mirposcs connected therewith must be by rules made by the State Govcm- 

t Whether the rules are made or not the topic is covered by Parliamentary 
legislation and to that extent the powers of State Legislature arc wanting. Ti.ci cforc, 
tlrerc is no room for State legislation. 

\Tr T al N-rain Sinha argued that the topic of legislation concerns land and 
therefore falls under Entry- »8 of tin State List and he diew our attention to othcr 

1. (1961) 2 S.C.R. 537. 


2. (1964) 4 S.C.R. 461. 
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provisions on the subject ofmines in the Land Reforms Act as origir .ally passed. The 
abolition of the rights of intermediaries in the mines ar.d Vesting these rights as lessors 
in the State Government was a topic connected with land and land tenures. But 
after the mining leases stood between the State Government and the lessees, any 
attempt to regulate those mining leases will fall not in Er.tiy 18 but in Er.tty 23 even 
though the regulation incidentally touches land. The pith and substar.ee of the 
amendment to section 10 oftheReforms Act falls within Entry 23 although it mciden- 
tallv touches land not vice versa. Therefore this amendment was subj- ct to the 
overriding power of Parliament as declared inAct (LXVII of 1957) in section 15. 
Entry 18 of the State list, therefore, is no help. 

Mr Lai Narain Sinha next contended that the provisions of sections 4-14 do 
not envisage cor.ircl of the Union which is a cond tior. precedent to the oustirg of the 
Jurisdiction under Entry 23. Obviously Mr. Lai Narain Smha reads Union as 
equivalent to Union Government. This is erroneous. Union consists of its three 
limbs namely Parliament, Union Government and the Union Judiciary. Here the 
control is being exercised bv Parliament, the legislative organ cf the Union and that 
is also controlled bv the Union. By giving the power to the State Government to 
make rules the control of Union is not negatived. In fact, it cstabhsh.es that the 
Union is exercising the control. In view of the two rulings of tins Court referred to 
earlier we must hold that by enacting section 15 of Act (LXVII of 1957) the Union 
has t-ken all the power to itself and authorised the State Government to make rules 
for the regulation of leases. By the declaration and the enactment of section 15 
the whole of the field relating to minor minerals came within the jurisdiction of 
Parliament and no scope was left for the enactment of the second proviso to section 10 
in the Land Reforms Act. The enactment of the proviso was, therefore, without 

jurisdiction. 

This leaves for consideration the second sub-rule added to rule 20 in December,. 
, rfi . bv the State Government. It will be noticed that the rale as it stood previously 
annlied prospectivclv to all leases which came to be executed after the promulgation 
nf the rules The Second sub-rule made applicable those provisions to all leascs- 
<rnhristirg oil the date of the promulgation of the rules. The short qu.-stion is 
whether the rules could operate on leases in existence prior to their enactment with- 
out the authorin' of a competent Legislature. Vested rights cannot be taken away 
axeept under authority of law and mere rulemaking power without the support 
of -legislative enactment is not capable of achieving such an end There being 
two* Legislatures to consider, namely. Parliament and the State Legislature we 
have first to decide which Legislature would be competent to grant such power. 

We haw alrcadv held that the whole of the legislative field was 'covered by 
, p-.T-linmentarv declaration read with the provisions of Act (LXVII of 1957) , parti- 
SSSiS. We have also held that Entry 23 of List II was to that extent rut 
^ bv Entrv of List I. The whole of the topic of minor minerals became a 
r?'-" 11 l.Mcrt The Union Parliament allowed rules to be made but that did not 
££££*£= forlcgisfation at the State lev. 1 . TLcrcfotc, lid* old Icasn tvctc to 
be modified a legislative enactment by Pailiamcnt on the lines of section 16 of 
Act^hXVlI 0 f iQ- 7 ) was necessary. The plat co! such a law could not be taken by 
legislation by the' State Legislature as it purported to do by enacting the second 
Proviso to section 10 of the Land Reforms Act. It will further be seen tint 
Parliament in section a of Act (LXVII of 1957) created an express bar although 
LL tion * was rot applicable to minor minerals. Whether section 4 was intended to 
or mir crals as veil or any part of it applies to minor minerals are ones- 
g&S in view of the Cede, atiossin senior. .4 of An (UWII 

of ro- '■'that tl c piovisons of sections 4-13 ^inclusive) co not apply. Therefore, 
tlrere dies rot exist arv prohibition such as is to be found m section 4 (1) proviso 
. r Tib or mir crals. Although section iG applies to minor minerals it 

"iflSsS »niv f fees parted bciosc «* 0«W. -g. 

In regard to leases of minor minerals executed between tins date and December, 
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J 9 ® 4 j "'hen Rule 20 (il was eracted, there is no provision of Jaw which enables 
the terms of existing leases to be altered. A mere rule is not sufficient. 

Faced with this difficulty Mr. Lai Narain Sinha attempted to claim power for 
the second proviso to section 10 of the Land Reforms Act from entry 18 of List II, 
a contention we have rejected. He also attempted to find a field for enactment 
by the State Legislature for the said proviso. This argument was extremely ingeni- 
ous and needs separate notice. 

The contention was that modification of existing leases was a separate topic 
altogether and was not covered by section 15 of Act (LXVII of 195/). Therefore if 
Parliament had not said anything on the subject the field was open to the State 
Legislature. The other side pointed to the words “and for purposes connected 
therewith” in section 1 5 and contended that those words were sufficiently wide to 
take in modification of leases”. Mr Lai Narain Sinha’s argument is unfortunately 
not tenable in view of the two rulings of this Court. On the basis of those rulings 
we have held that the entire legislative field in relation to minor minerals had been 
withdrawn from the State Legislature. We have also held that vested rights could 
only be taken away by law made by a competent Legislature. Mere rule-making 
power of the State Government was not able to reach them. The authority to do 
so must, therefore, have emanated from Parliament. The existing provision 
related to regulation of leases and matters connected therewith to be granted in 
future and not for alteration of the terms of leases which were in existence before 
Act (LXVII of 1957). For that special legislative provision was necessary. As no 
such Parliamentary Law had been passed the second sub-rule to Rule 20 was in- 
effective. It could not derive substance from the second proviso to section to (2) 
-of the Land Reforms Act since that proviso was not validly enacted. 

In the result, therefore, these appeals must succeed. They arc allowed with 
costs. A mandamus shall issue restraining the State Government from enforcing 
the provisions of the second proviso to section 10 (2) added by Bihar Land Reforms 
/Amendment) Act, 1964 (Bihar Act IV of 1965) and the second sub-rule of 
Rule 20 added by a notification on 10th December, 1964 to the Bihar Mineral 
Concession Rules 1964. 

Y < - Appeal allowed. 

THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present : — S. M. Sieri, G. K. Mitter and P, Jaganmohan Reddy, JJ. 
Rashmiri Lai . . Appellant * 

v. 

The State of U.P. .. Respondent. 

Railway Stores ( Unlawful Possession ) Act {LI of 1955), section 3— Ingredients of offence— 

Burden of proof— Section 2 — “ Railway Stores ” — Meaning of. 

Before any one can be charged with tire offence under section 3 of tlic Railways 
Stores (Unlawful Possession), Act, 1955, it must be shown that he was in posses- 
sion of railway stores which, under the definition in section 2, docs not include 
all articles which arc the property of a railway administration but only those 
•which are used or intended to be used in the construction, operation or main- 
tenance of a railway. 

Merc unlawful possession of the property of any railway is not an offence. 
The prosecution must also prove that the article was being actually used or was 
intended to be used by the railway. Any article which is the property of a railway 
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administration but which, has been discarded or rejected for further use would 
be crutside the definition of railway stores. 

It is only when the articles satisfy the definition of “ railway stores 55 that the 
prosecution can be successfully launched against a person in unlawful possession 
thereof. Even in such a case the prosecution must first adduce evidence to show 
that there was cause for reasonable suspicion of the stores being stolen or obtained 
unlawfully. It is only when the burden in respect of this is discharged by the 
prosecution that the onus shifts to the accused to account satisfactorily 
for his possession of the same. He may, for instance, show that he had purchased 
the property in open market where goods of this kind arc usually sold, or he had 
bought them from someone bona fide in the belief that the vendor had lawfully 
obtained the same. 

Mcyalcl Rcslagir v. The Slate, (1962) 66 C.W.N. 269. 

Udqya Dalai v. The stale, (1964) 30 Cut. L.T. 275. 

Appeal by Special Leave from the Judgment and Order dated the 6th October, 
1967 of the Allahabad High Court, Lucknow Bench in Criminal Revision No. 
152 of 1966. 

A. S. R. Chari, Senior Advocate, (R. K. Garg, R. A. Gupta and S. C. Agarwal, 
Advocates, with him) , for Appellant. 

H. R. Khanr.a and 0 . P. Rena, Advocates, for Respondent. 

The Judgment of the Court was delivered by 

Mitter, j. — In this appeal by . Special Leave the appellant challenges his 
conviction under section 3 of the Railway Stores (Unlawful Possession) Act, 1955. 

The Act is a measure providing for punishment of persons in unlawful possesion 
of railway stores who cannot satisfactorily account how they came by the same. 
By section a “ railway stores ” are defined to mean any article — (c) which is the 
property of any railway administration: and (b) which is used or intended to be 
used in the construction, operation or maintenance of a railway. Section 3 defines 
the offence as also the measure of punishment therefor. It reads: 

“ If any person is found, or is proved to have been, in possession of any article 
of railway stores reasonably suspected of being stolen or unlawfully obtained, and 
cannot account satisfactorily how he came by the same, he shall be punishable 
with imprisonment for a term which may extend to five years, or with fine, or 
with both.” 

Before any one can be charged with the offence under sections hmust be shown 
that he was in possession of railway stores which by the definition of section does not 
include all articles which are the property of a railway administration but only those 
which are used or intended to be used in the construction, operation or maintenance 
of a railway. Mere unlawful possession of the property of any railway administra- 
tion is not an offence. The prosecution must also prove that the articles were being 
actually used or were intended to be used for by the railway. Thus any article which 
is the property of a railway administration but which has been discarded or rejected 
for further use would be outside the definition of railway stores. Railway stores may 
be ness- or old and an offence may be committed in respect of stores of cither kind. 
If the railway administraticn has no further use of them be they new or old as in 
the case where they have become unserviceable or out-moded r.o person can be 
charged with an offence under section 3 in respect thereof. It is only when tnc 
articles satisfy the definition of railway stores that the prosecution can be success- 
fully launched against a person in unlawful possession thereof. Even in such a 
case, the prosecution must first adduce evidence to show that there was cause for 
reasonable suspicion of tire stores being stolen or obtained unlawfully. It is only 
when the burden in respect of this is discharged by the prosecution that the onus- 
shifts to the accused to account satisfactorily of his possession of the same. He may, 
for instance, show that he had purchased tire property in open market where goods 
of this kind arc usually sold or that he had bought them from someone bena fide 
in the belief that the vendor had lawfully obtained the same. 
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facts in this case are as follows. On the strength of some information 
receded on 28th Jtslv, 19645 thnt: some stolen railway property was being sent out 
of Lncknow through a motor transport agency, a Sub-Inspector attached to the 
Railway Protection Force along with another Sub-Inspector of Police searched the 
premises of the motor transport company at Lucknow the same night the scarcli 
which took place in the presence of ttie appellant and the manager of the transport 
company revealed that a large number of parts of railway machinery (railway 
engines) bearing railway marks were contained in 23 bags of metal scrap booked 
the same day by the appellant for consignment to Julluader. The usual formality 
of preparing a recover)' memo, and the scaling of goods in bags in the presence of 
witnesses was gone through. One Jaswant Singh, described as an expert of railway 
machinery parts and Foreman and Chief Inspector of N. R. Kotwali Chowk 
Lucknow, examined the gooas said to be railway stores and kept in 11 bags and 
made a report to the effect that they were all railway stores being parts of a railway 
engine. It was the case for the prosecution that the appellant failed to offer any 
satisfactory' explanation of his possession of the goods. On the strength of the evi- 
dence addused and principally on the report of Jaswant Singh along with his oral 
testimony the Magistrate found him guilty and sentenced him to imprisonment 
for two years. The conviction was maintained by the Sessions Judge and the High 
Court. 

The report made by Jaswant Singh shows that he had examined the material 
which he classified under 38 heads and described the same as unauctionablc pro- 
perty. Against each item he put a remark either “ O ” or “H”, “ O ” signi- 
fying old goods and ‘ N 5 meaning new ones. The report seems to suggest that the 
goods being unauctionable a third party could not lawfully obtain possession of 
the same. Curiously in his testimony before the Court although he said that he 
had prepared the report and signed the same he made no statement to the cfifect 
that the contents of the report were correct. His definite averment was: 

“ Railway engine is auctioned in the market. I cannot say if these articles 
were auctioned in the market. I cannot say if these articles were auctioned or 
not,” 

In his cross-examination he repeated the same averment in different words but only 
added that he had examined the articles and they' were parts of an engine and that 
railway articles were mixed with, other goods in the bags. From his deposition it 
is not possible to spell out any averment to the effect that the items mentioned in 
his report were used or intended to be used in the construction, operation or main- 
tainance of a railway. 

In our view there was no evidence before the Courts to prove that the articles 
seized -were railway stores within the meaning of section 2 of the Act. Our attention 
was drawn to the case of Moyalal Rostagir v. The State 1 , -wherein it was held that 
in order to prove that the articles were railway stores it was necessary to establish 
that the articles in question were not only the property belonging to a railway admi- 
nistration but they were used or intended to be used for the constiuction, or operation 
of a railway. Counsel for the respondent however cited a decision of the Orissa 
High Court in Udayr. Dalai v. The Stale 2 . The materials seized in that case were 
tie-bars and iron sleepers which were brand new. According to the learned Judge 
of the Orissa High Court: 

“ *■ *■ * section 2 of the Act docs not require the prosecution to prove that 
the incriminating articles belonged to a particular railway. From the evidence 
of P.W. 5 it can l>c reasonably inferred that as the seized articles were found to 
conform to die specifications of the Indian Railway Standards dicy held that 
they belonged to any of the railways in India. His further evidence that dicy 
were “ brand new ’ is also sufficient to show that they were intended to be 
used in the construction, operation or maintenance cf the railway.” 

In our view although the prosecution is not called upon to prove that the 
goods belonged toanyparticularrailwayadministration it lias to establish that the 


1. (1962) 66 C.W.N. 269. 
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articles were the property of a railway administration. Evidence to the effect that 
the goods conformed, to the Railway Standards falls short of such proof. In 
most cases the burden of proof in this respect may be discharged by leading evi- 
dence about the identifyii g marks on the goods or some peculiarity of the goods not 
to be found in cases of non-railway goods. Again the mere description of the goods 
as new would not fulfil the requirements of section 2 (b). Some evidence will have 
to be led to the effect that the goods of the kind ■were being actually used by a rail- 
way administration and that the goods were in a serviceable condition. In the 
case of goods which had not been put to use evidence would have to be led to 
establish that they had been manufactured for such use. 

The evidence in the case before us did not establish that the goods were 
railway stores within the meaning of section 2 of the Act and as such the question 
of punishment tinder section 3 did not arise. The appeal will therefore be allowed 
and the bail bond of the appellant directed to be cancelled. 

P.R.N. Appeal allowed. 

Bail bond cancelled. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — J. C. Shah, V. Ramaswami and A. N. Grover, JJ. 

The Estates Development Ltd. (In liquidation) through its Official 

Liquidator . . Appellants* 

v. 

Union of India and others . . Respondaits. 

Displaced persons (Compensation and Rehabilitation) Act (XLW of J954), section 24 (2) — 
Scope and applicability — Cancellation of allotment — Conditions precedent — Absence of 
finding that allotment was obtained bj fraud, false representation or Concealment of 
material facts — Effect. 

Before the Chief Settlement Commissioner can pass an order under section 24 (2) 
of the Displaced Persons (Compensation and Rehabilitation) Act, cancelling 
an allotment granted to a displaced person, there must be a clear finding that the 
allottee had obtained the allotment of land “ by means of fraud, false representa- 
tion or concealment of any material fact” within the meaning of that sub-section. 
A mere finding recorded by him that the allottee had not proved his title to 'any 
land in Pakistan and that the allotment was “ undeserved ” is not tantamount to 
a finding that the allotment had been obtained by fraud, false representation or 
concealment of any material fact. Such a finding is a condition precedent for 
taking action under section 24 (2). The condition imposed in mandatory and 
in the absence of any such finding, the Chief Settlement Commissioner has no 
jurisdiction to cancel the allotment made. 

Appeal from the Judgment and Order dated the 26th October, 1965 of the 
Punjab High Court in Letters Patent Appeal No. 174 of 1964. 

Bishcr. Bcrair., Senior Advocate, (S. K. Mehta and K. L. Mehta, Advocates of 
Mf. K. L. Mehta & Co.‘ with him), for Appellant. 

Hardens Singh and R. A". Sachlhej, Advocates- for Respondents. 

The Judgment of the Court was delivered by 

Ramsswcmi, J . — In the month of August, 1942, the appellant-company (herein- 
after called the Company) was incorporated with its registered office in the city of 
Jullundcr dealing in sale and purchase of land as its substitntial business. By a 
sale deed executed on 24th November, 1944, the company purchased 646 kanals, 

9 marlas ofland from Harjit Singh for a sum of Rs. 32,326. The land was located 
jn village Monanpura of District Shclkpura, now in West Pakistan. Out of the 
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consideration for the sale, a sum of Rs. 9,000 was left with the coinpany for pay- 
ment to the previous mortgagees and the balance of the money was paid to Harjit 
Singh before the Sub-Registrar at the time of registration. On the basis of the 
registered sale deed the company was allotted 27 standard acres and nl units of 
land in village Bohani, Tehsil Phagwara, District Kapurthala in the year 1950- 
in lieu of the land abandoned in Pakistan. A sanad No. K2/4/8 dated gth March, 
1 95 ° w as issued in favour of the company. There was consolidation of holdings in 
village Bohani and as a result of consolidation the area allotted to the company 
came to 23 kanals and 5 marl as. Out of this the company .sold glkanals to Mohan 
Singh, a Jat of village Bohani for Rs. i,goo.oo by registeied sale deed, dated 22nd 
May, 1956. Another portion of 220 kanals and 15 marlas was sold on 12th Sep- 
tember, 1958 for Rs. 10,012 to one Mehnga Singh and his sons. It was later dis- 
covered that the company had been allotted less area of land than it was entitled 
to as a result of consolidation operations and so an additional area of 24 kanals was 
allotted to the company in village Bohani to make up the deficiency. On 30th 
August, ig6o the Managing Officer, respondent No. 3, made a report, Ahnexure C, 
to the Chief Settlement Commissioner, Respondent No. 2 recommending cancella- 
tion of the allotment of land to the company and consequently the grant of per- 
manent rights to it. The company was heard by the Chief Settlement Commis- 
sioner and thereafter the Chief Settlement Co mmi ssioner rejected the registered sale 
deed and balance-sheets and relying on the jamabandi, annexurc X, came to the 
conclusion that at the time of partition the company did not own any land in Pakis- 
tan nor was it in occupation of any such land. By his order dated 27th February, 
1961 respondent No. 2 set aside the permanent rights acquired by the company to 
the extent of 27 standard acres, ni units and also cancelled the quasi-permanent 
allotment of the land made in the name of the company. On 29th March, 1961, 
a revision petition was filed by the company to the Central Government, respondent 
No. 1. But the revision petition was dismissed on 10th May, 1961. On 8tlr June 
xg6r, the company filed a writ petition under Article 226 of the Constitution pray- 
ing for grant of a writ to quash the order of the Chief Settlement Commissioner, 
dated 27th February, rg6r. The writ petition was allowed by Shamsliar Bahadur, 
J. But the respondent took the matter in appeal under clause 10 of Letters Patent to 
a Division Bench which reversed the judgment of the learned single Judge and otdered 
the writ petition to be dismissed. 

Section 24 of the Displaced Persons (Compensation and Rehabilitation) Act, 
(LX IV of 1954) (hereinafter called the Act) states: 

“ (,) The Chief Settlement Commissioner may at any time call for the record 
of any proceeding under this Act in which a Settlement Officer, an Assistant 
Settlement Officer, an Assistant Settlement Commissioner, an Additional Settle- 
ment Commissioner, a Settlement Commissioner, a Managing Officer or a Manag- 
ing Corporation has passed an order for the purpose of satisfying liimsclf as to the 
legality or propriety of any such order and may pass such order in relation thcicto 
as he thinks fit. 

(2) Withoist prejudice to the generality of the forty on g power under sub- 
section (1), if the Chief Settlement Commissioner is satisfied that any order for 
payment of compensation to a displaced person or any lease or allotment granted 
to such a person has been obtained by him by means of fraud, false representation 
or concealment of any material fact, then, notwithstanding anything contained 
in this Act, the Chief Settlement Commissioner may pass an order directing 
that no compensation shall be paid to such a person or reducing the amount of 
compensation to be paid to him, or as th6 case may be, cancelling the lease or 
allotment granted to him: and if it is found that a displaced person has been paid 
compensation which is not payable to him, or which is in excess of the amount 
payable to him, such amount or excess, as the case may be, may on a certificate 
issued by the Chief Settlement Commissioner, be recovered in the same manner 
as an arrear of-Iand revenue. - - 
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In support of the appeal it was contended on behalf of the company that the docu- 
ment described as jamabandi, annexure H to writ petition, was not the jama- 
bandi of the year 1946-47 of the land in dispute and the Division Bench was in 
error in holding that the Chief Settlement Commissioner could properly rely upon 
annexure JET. It was pointed out that annexure E was not the jamabandi for 1946- 
47 but it consisted of three notes one saying “ Maamur bai,” that is, that there is 
no land of non- Muslims in the village, the second note related to Kartar Chand and 
Gopal Dass who embraced Islam and the third related to sale of his land by Haijit 
Singh in favour of S. A. Latif All these notes are dated 3rd May, 1951. It was 
pointed out that these notes were made on 3rd May, 1961 for the purposes of 
exchange of jamabandi and the document did not depict the state of affairs as on 
15th August, 1947 which was the material date. It is not necessary to examine this 
document in detail for we are of opinion that the appeal must be allowed and the 
order of the Chief Settlement Commissioner must be quashed on the ground that 
there is no finding of the Chief Settlement Commissioner that the company had 
obtained allotment of the land “ by means of fraud, false representation or con- 
cealment of any material fact ” within the meaning of section 24 (2) of the Act. 
It is true that the Chief Settlement Commissioner had recorded a finding that the 
company had not proved its title to any land in village Momonpura and the allot- 
ment was “ undeserved.” But this is not tantamount to a finding that the allot- 
ment had been obtained by a false representation or fraud or concealment of material 
facts. Such a finding is a condition-precedent for taking action under section -24 (2) 
of the Act. The condition imposed by the section in mandatory and in the absence 
of any such finding the Chief Settlement Commissioner had no jurisdiction to cancel, 
the allotment made to the company under section 24 (2) of the Act. For these 
reasons we hold that the appeal should be allowed and the judgment of the Division 
Bench dated 26th October, 1965 in Letters Patent Appeal should be reversed and 
tire judgment of Shamshar Bahadur, J., dated 28th November, 1963 quashing the- 
order of the Chief Settlement Commissioner dated 27th February, 1961, should be 
restored. 

The appeal is accordingly allowed with costs. 

P.R.N. Appeal allowed » 


THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction) 

Present : — J, C. Shah, V. Ramaswami and A. N. Grover* JJ. 

Bai Radha . . Appellant* 

r. 

The State of Gujarat . . Respondent. 

Suppression of Immoral Traffic in Women and Girls Act ( CIV of 195 6 ), section 15 (i) 
— Scope — Search of the premises — Omission to record the reasons before search or 
even thereafter in a proper wcey if makes the trial illegal. 

Suppression of Immoral Traffic in U'cmen and Girls Act (CIV of 1956), section 15 (2} 
— Scope — Search of the premises — Ncn-ccmphar.ee with the directions , if amounts 
to an illegality — Criminal Procedure Cede (V of 1S98), section 537 — Applicability _ 

On the question whether the trial became illegal by reason of the search 
no t having been conducted strictly in accordance with the provisions of section 15 
of the Suppression of Immoral Traffic in Women and Girls Act, (CIV of 1956). 

Held that, (1) The omission to record the reasons before the search as required 
under section 15 fi) of the Act or even thereafter in a proper way does not makc- 


*Cri. A. No. I of 1967. 

s c J — 1 17 


20th November, 196S- 


930 THE SUPREME COURT JOURNAL [1970 

the trial illegal because jurisdiction or power to make a search was conferred by 
the statute and not derived from the recording of reasons. 

(2) Non-compliance with the directions contained in section 15 (2) of the 
Act in the matter of search would only be an irregularity and not such an illegality 
which will vitiate the trial. It is significant that there is no provision in the 
Act according to 'which any search carried out in contravention of section 15 
would render the trial illegal. It is therefore abundantly clear that section 537 
of the Criminal Procedure Code would be applicable to the proceedings in the 
present case. 

Appeal by Special Leave from the Judgment and Order, dated the I2th/i3th 
October, 1966 of the Gujarat High Court in Criminal Appeal No. 390 of 1965. 

B. Datta, Advocate for j. B. Dadachanji & Co. for Appellant. 

H. R. Khanna and B. D. Sharna Advocates, for Respondent. 

The Judgment of the Court was delivered by 

Grover J . — The sole point which arises for decision in this appeal by Special 
Leave is whether the trial became illegal by reason of the search not having been 
•conducted strictly in accordance noth the provisions of section 15 of the Suppres- 
sion of Immoral Traffic in Women and Girls Act (CIV of 1956), hereinafter 
•called the “Act.” 

The facts need not be stated in detail. The appellant and two other persons 
were tried for Various offences under the provisions of the Act, the charge substan- 
tially against her being that she teas keeping a brothel in her house and knowingly 
lived on the earnings of the prostitution of women and girls. All tire three accused 
persons were acquitted by the magistrate. The State preferred an appeal to the 
High Court against the appellant and the third accused only. The High Court 
set aside the order of acquittal in respect of the appellant and convicted her for 
■offences punishable under sections 3 (1) and 4 (1) of the Act. She was sentenced 
to suffer rigorous imprisonment for one year and to pay a fine of Rs. 200 (in default 
to suffer further rigorous imprisonment for six months) and to suffer rigorous impri- 
sonment for six months) on the second count the sentences of imprisonment 
being concurrent. 

Hie prosecution case was that on receiving complaints from several residents 
of the locality a raiding party was organised. The services of a decoy witness 
Kishan Taumal were requisitioned and he agreed to work as the punter. After 
ascertaining that he had no money he was given Rs. 8 in all. That amount included 
a currency note of Rs. 5 and three currency notes of Re. 1 each, the numbers of notes 
having been noted down in the first part of the pancharama. The punter was 
instructed to hand over the amount for the charges tliat would have to be paid for 
having sexual intercourse with any girl or woman in the appellant’s house. He 
was however only to engage himself in talk and not the actual act. A punch 
witness Prem Singh Hiraji was also to accompany the raiding party. The raid 
was ultimately made according to the original plan and Kishan, the punter managed 
to engage a woman in conversation in a room in the house of the appellant. Hie 
raiding party found that she had opened the buttons of her blouse and she was 
found with her clothes in such a disordered condition that it was apparent that she 
was getting ready to have sexual intercourse with Kishan, but on seeing the police 
party she got up and dressed herself. Hie seven currency notes, i.e. one five rupee 
note and two of one rupee currency notes were recovered from the appellant which 
were marked and which had been given by Kishan. Sub-sections (1) and (2) 

•of section 1 5 of the Act provide as follows: 

“ (1) Notwitlistanding anytliing contained in any other law for the time 
being in force whenever the special police officer has reasonable grounds for 
believing that an offence punishable under this Act has been or is being commit- 
ted in respect of a woman or girl living in any premises and that such search of 
■the premises with warrant cannot be made without undue delay such officer 
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may, after recording the grounds of his belief enter and search such premises 
without a warrant. 

(2) Before making a search under sub-section ('ll the Special Police Officer 
shall call upon two or more respectable inhabitants (at least one of whom shall 
be a woman) of the locality in which the place to be searched is situate, to attend 
and witness the search, and may issue an order in writirg to them or any of them 
so to do.” 

"What has been stressed greatly by learned Counsel for the appellant is that the 
Act being a special Act its provisions should have been strictly followed. It is 
pointed out that the panch witness Prem Sirgh was not an inhabitant of the locality 
in which the place to be searched was situate. Another panch witness had also 
been taken who teas a woman (Bai Shanta) to satisfy the requirement of sub-section 
(2) of section 15 but she also was not an inhabitant of the locality where the house 
-of the appellant was situate. It has been pointed out that in Public Prosecutor, 
Andhra Pradesh v. Uttaravalli Kageswararco^ it was held by Sharfuddin Ahmed J., 
that the Act being a special piece of legislation enacted with a specific purpose all 
"the directions contained in section 1 5 were mandatory. According to the learned 
Judge while the recording of reasons for proceeding without obtaining the search 
warrant might not be done which was a matter of discretion, so far as the requisi- 
tion of the services of the respectable inhabitants was concerned the direction was 
mandatory and the Legislature by insistir g on the presence of one woman mediator 
at the time of search had undoubtedly chosen to safeguard the interests of the persons 
with whom the Act was intended to deal. In that case the services of a woman 
mediator had not been requisitioned at all. The search w r as held to be altogether 
illegal with the result that the accused person in that case was acquitted and his 
-acquittal was upheld by the High Court. 

In the present case two main defects have been pointed out in the matter of 
search; one is that the Special Police Officer Shri Maiiad has been found both by the 
Magistrate and the High Court to have prepared the document Exhibit 81-A long 
after the search. As found by the High Court this document contained reproduc- 
tion of section 15 (1) and it hardly contained any ground on which the Police Officer 
had formed the belief with regard to the matters stated in sub-section (1). The 
-other point which has been pressed on behalf of the appellant relates to contraven- 
tion of sub-section (2) inasmuch as the panch witnesses were r.ot inhabitants of 
the locality in which the appellant’s house was situate. The High Court was of 
the view that power to conduct the search was derived fiom the statute and not 
from the recording of reasons and therefore the search was r.ot rendered illegal in 

the present case, on account of contravention of section 15 fil of the Act. On the 

second point it was held that there was no provision in law which rendered the 
-evidence of the panch witnesses inadmissible even though section 15 (2) had been 
contravened. The High Court did r.ot agree with the decision of the Andhra 
Pradesh High Court that the directions contained in sub-section (q) were of a manda- 
tory nature. 

Our attention has been drawn to Stale of Rajasthan v. Rehmn " in which a Deputy' 
•Superintendent of Central Excise who had received information that the respondent 
in that case had cultivated tobacco but had not paid the excise duty went to search 
his house. He was obstructed while making the search with the result that he fell 
down and was injured. The respondent was prosecuted under section 353, Indian 
Penal Code. It was held that section 165 of the Code of Criminal Procedure was 
-applicable to such a search and the search being in contravention' of that section it 
was illegal. The respondent therefore had been rightly acquitted. In this case 
however it was observed that the recording of reasons under section 165 did not 
confer on the officer jurisdiction to make search though it is a necessary condition 
for doing so. Jurisdiction or power to make a search was conferred by the statute 


1. (1965) 1 Ar.W-R. 200 : (1965) M.LJ. 
(Crl.) 121 : (1965) 1 An.I-T. IS3 : A-I.R. 
3965 A.P. 176. 


2. (1960) S CJ. 521 : (1960) M.L.J. (Crl.) 
424 : (1960) 1 S.C.R. 991. 
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and not derived from the recording of reasons. These observations are sufficient 
to dispose of the first point which has been pressed about the omission to record the 
reasons before the search of even thereafter in a proper way. This case cannot be 
of much assistance to the appellant because no question is involved in the present 
case of any public servant having been obstructed in the courseof a search conducted 
under section 165 of the Criminal Procedure Code. The trial of the appellant 
was for contravention of certain provisions of the Act and the search was made in 
respect of those offences. The trial having taken place the question of the appli- 
cability 7 of section 537 of the Criminal Procedure Code will at once arise. If the 
non-observance of the provisions of section 15 (2) is not an illegality 7 but is a mere 
irregularity then the sentence cannot be set aside unless it can be shown that such 
irregularity 7 has caused failure of justice. As w'll be presently seen we are of the 
opinion that non-compliance with the directions contained in section 15 (2) in 
the matter of search would only be an irregularity and not such an illegality which 
will vitiate the trial. The decision in Delhi Admir.htration v. Rem Singh 1 , which 
concerned offences committed under the Act and on which reliance has bren placed 
on behalf of the appellant involved a different point. There the Police Officer who 
had entered the premises where the offences were alleged to be committed was not a 
Special Police Officer who alone is authorised to do the various things mentioned in 
the provisions of the Act. It was observed that the Act created new offences and 
provided for the forum before ■which they would be tried. Necessary provisions of 
the Code of Crimlna 1 Procedure had been adopted fully or with modification. As 
the Act provided machinery to deal with the offences created, the necessary- 
implication must be that the new machinery was io deal with those cffir.ces in 
accordance -with the provisions of the special Act. The entire police work con- 
nection with the purposes of the Act within a certain area had been put in the 
charge of a Special Police Officer. According to the majority judgment in that case.. 
Only the Special Police Officer was competent to investigate and as the investigation 
had been conducted by a regular Police Officer who did not come within the cate- 
gory of a Special Police Officer the order of the magistrate quashing die charge-sheet 
was upheld. Hus case certainly supports one partof the submission of the counsel 
for the appellant that the Act is a complete Code with respect to what has to be 
done under it. In that sense it would be legitimate to say 7 that a search which is 
to be conducted under the Act must comply with the provisions contained in section 
15; but it cannot be held that if a search is net carried out strictly in accordance 
with the provisions of that section the trial is rendered illegal. There is hardly anv 
parallel between an officer conducting a search who has no authority under the lav 
and a search having been made which does not strictly conform to the provisions o 
section 15 of the Act. The principles which have been settled with regard to the 
effect of an irregular search made in exercise of the powers under section 165 oi 
the Code of Criminal Procedure would be fully applicable even to a case ur.dcr the 
Act where the search has not been made in strict compliance with its provisions 
It is significant that there is no provisions in the Act according to which any scare! 
carried out in contravention of section 15 would render the trial illegal. In the 
absence of such a provision we must apply the law which has been laid down with 
regard to searches made under the provisions of the Criminal Procedure Code. 

Now in The Stale cf Uttar Pradesh v. Bkcgnsti Kishcre jeer?:-, this court had tc 
deal with a case where a booking clerk was stated to have committed an offence o: 
criminal breach of trust. A Sub-Inspector of police made some investigation ar.d 
submitted a report but tills was done without obtaining the order of a magistrate. 
Subsequently the permission of the magistrate was obtained to investigate into the 
case as required by section 5-A of the Prevention of Corruption Act. After mailing 
further investigation he submitted a charge sheet. The respondent in that case 
was tried and convicted under section 5 (2) of that Act. It was held by this Covrt 
(by the majority) that there was a contravcnt'on eff section 5-A of the Prrvr ntic-n of 
Corruption Act at the first stage of investigation when the requisite permission of 
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the ma°istrate had not been obtained but after the permission had been given there 
•was nracticallv a de novo investigation. Therefore, the accused not having been 
prejudiced by 'the illegality committed by the police, the conviction could not be 
set aside on the ground of mere irregularity or illegality m the matter of investi- 
gation. The following passage at page 84 may be usefully reproduced: 

« The High Court set aside the convict'on on the ground that there was a 
breach of the mandatory safeguards of the Act in that the first stage of the investi- 
gation was contrary to the provisions of the Act. But it did not considered he 
outer question whether the said breach caused prejudice to c 
matter^f his trial. In doing so, the High Court ignored the provisions of sect on 
of the Code of Criminal Procedure. Hav.ng carefully gone through the 
record for the reasons aforesaid, we arc satisfied that no such prejudi 
been caused to the accused. He had a fair trial and had his full sa% . 

It is abundantly clear that section 5 37 of the Criminal l Procedure : Code would be 
annlicaWe to the oroceedhws in the present case. Section 5 (2) ol the tx.de pro 
vttuU Indian Pena! Code shall 

into, tried and otherwise dealt with according to the 

Procedure Code. All offences under any other law shall b ^ J) ^adn! the 
etc., according to the same provisions but subjee o any dealing with 

manner or place of investigating, inquiring into, tymg or magistrate as 

-such offences. According to section 22 no Court inferior to that of a ^S^teas 
defined in clause (c) of section 2 shall tty- any offence under sect.ons 3 to tn 

Thus a'l proceedings including* investigation W 
with the procedure laid down jh Jo Cnmna 1 P ^ provision has been brought 

of the specific provisions contained m the Act. - F. » f t h e Code of 

to our notice nor indeed has it been contended ^ section 5^/ °” n ^ al of the 
Criminal Procedure would not govern the t ’ Jo tbe decision in the 

offences with wh ; ch the appellant was charged. T^. ^ the absencc c f an y 
case of Bkagwati Kishnre Josh. must bp fo - ^ provisions of sub-sections 

of tic High Gear. mas. b. apheld. 

In conclusion it may be observed that ^^^TeoSiSn^ 
ought not to show complete disrt^rd of in its wisdom provided 

otions (1) and (2) ofsection 15 of the Act. '? , v hich have to be searched 

special safeguards owing to the nature of the ^ „r situations in 


sections (1) and j , 

special safeguards owing to the nat ^p P^^dling of delicate situations in 

Involving inroads on the privacy of citiz not become illegal 

respect of females. But the entire proceedings and tne m ^ thc dircct i ons 
and vitiated owing to the non-observance of o , y P has to be vers- care- 

contained in the aforesaid provisions. p ne » tUere has been such a failure 

M and circumspect in weighing thc prejudice is shown 

on the part of the investigating agency but unlc ^ thc conviction and the sen- 

to have been caused to the accused person or P - reiterate what was said 

teace cannot be set aside. It maynot be ou 0 , defect or an illegality in 

In H. .V . Rishb-jd and Indtr Singh v. Tb SU* o n th? competency or Utc 


iu n. jx . msnona ana inner ooigw v . ^ -y bearing on thc competency or uic 

the investigation, however serious, has no aircc 2n d that whenever such a 

procedure relating to cognizance or trial ol _an ^ Proccdure is attracted and 

situation arises, section 537 of the Code ° instigation or trial can be shown to 
■unless the irregularity or the illegality m trie . ~ - . . effected, 

have brought about a miscarriage of justice, the result is not ~ttectc 

For the above reasons this appeal fails and it is dLmLs 

Appeal dismissed. 

V.M.K. 

173: (1955) 1 An.WJt. (S.C.) 173: (1955) 1 
S.Cil. 11-0. 
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THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction) 

(In forma pauperis) 

Present V. Bhargava, K. S. Hegde and A. N. Ray, JJ. 

N. S. Rajabadar Mudaliar . . Appellant * 

v. 

M. S. Vadivelu Mudaliar and others . , Respondents. 

Deed — Construction — Trust deed providing both for grant to charities and also for maintenance 
of m'mbers cf the founder's family — Dtminanl intention — Determination — Held on facts 
that the predominant intention of the settlor was to benefit the charities and provision by way 
of settlement for members of the family was only secondary. 

Cy-pres doctrine — Applicability. 

Appeal from the Judgment and Order, dated the 6th February', 1964, of the 
Madras High Court in O.S. A. No. 39 of 1961. 

T.R. Sangameswaran and K. Jayaram , Advocates, for Appellant. 

A.K. Sen, Senior Advocate, (M.S. Narashnhan and S. Balakrishnan, Advocates,, 
with him), for Respondents Nos. 1,5,6 and 7. - 
The Judgment of the Court was delivered by 

Ray, J . — This appeal is from the judgment of the High Court at Madras, 
dated 6th February, 1964, dismissing the appellant’s suit. 

The important question which falls for consideration is whether the deed of 
trust dated 1st January, 1908 created an absolute dedication to charity subject only 
to a charge for the payment of maintenance to the members of the founder’s 
fam'ly or whether the dominant intention of the founder was the maintenance of 
the family and the grant to the charities was secondary. 

The trust deed was executed on 1st January, 1908, by S.D. Mudaliar in favour 
of himself, A. P. M. Mudahar, M.T.S. Mudaliar and C.V.S. Mudaliar. S.D. 
Mudaliar and his pre-deceased son D.S. Mudaliar’s adopted son S. Mudaliar effected 
a deed of partition dated 25th November, 1907 in respect of the immovable and 
movable properties. By the said deed of partition S.D. Mudaliar the settlor of 
the deed of trust obtained the property forming the subject matter of the said trust 
deed. The founder dedicated the said property by the deed of trust to the trustees. 
The trustees were the setdor and three other Mudaliars, viz., A.P.M. Mudaliar, 
M.T.S. Mudaliar and C.V.S. Mudaliar. 

Broad'y stated, the trust deed contained the following provisions. First, the 
trustees after excluding the tax and maramath expenses, shall during the life- 
time of the settlor pay h'm entire income for the purpose of discharging the debt of 
Rs. 3,000 mentioned in the deed of partition and for the maintenance of the settlor 
during h : s lifedme. Second'y, after the death of the settlor the balance of the debt 
that m'ght be found due on the date after excluding the payments made by the settlor 
is to be pa>d to the creditors. Tfvrdly, after the settlor’s lifedme a sum of Rs. JO 
per m:nsem would be paid out of the income to the settlor’s daughter-in-law, 
nam :ly, the app Plant’s grand-mother, viz., father’s mother “ for her lifetime, for her 
charity expenses”. Fourthly, after the lifetime of the appellant’s grand-mother the 
trustees are to pay a sum of Rs. 10 per mensem permanently to the appellant’s 
adoptive father who was the adopted son of the appellant’s grand-mother and of the 
settlor’s pre-deceased son and after the lifedme of the appellant’s adoptive father 
“to his male descendants hereditarily”. Fifthly, the settlor gave full power to 
the trustees after m'eting the expanses of the Utsavam to be celebrated in Nungam- 
bakkam D wasthannms and the trust expenses and the tax and maramath expenses 
to expend such sum as they m'ght deem proper to maintain and educate the male 
descin lmts of the settlor’s pre-deceased adopted son. The settlor further provided 
that : f the trustees wre not w iling they wou’d stop surh maintenar.ee and education 


• C.A. No. 1796 of 1966. 
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expenses. Sixthly. the trustees after the life-time of the settlor would spend from 
out of the aforesaid trust income in such manner as they might deem proper and 
have°the Vasantha Utsavam celebrated for a period of not less than three days 
during the Vasantha Utsavam which would be celebrated every > ear m the Temp e 
of Sri Agastheeswarar and Venkatesa Perumal installed by the settlor s r t J! 
and enshrined in Nungambakkam. Finally, after the lifetime o e 
trustees were directed to accumulate the amount remaining out of the income Irom 
the propertv after excluding the assessment, quit-rent an ^ 

and annual expenses and purchase properties therewith and provide the same as 
income for the aforesaid charity. 

In the background of these provisions, counsel for the appellant contended 
that the dominant intention was a provision by way of a sett ement . for ^nb« 
of the family and that the charities were subsidiary purposes 1° mSf- 

The provisions or direction to the trustees first to accumu mnn thlv and annual 
ing the expenses of assessment, quit rent and maramath and the monthlj andannual 

expenses and secondly to purchase properties t erewi \ ,.P r ■ rP p r , T - t 7 n t 
for the aforesaid charity. The words “ for the f f arg £££■£ mgaS- 
significance. The entire accumulation vms for the 

ing maintenance and educanon ^ere^bm e ^ h ; Qns regard . 

could s ,op the - r fsT rWpClunt? 

mamtenance and cducatton expf^es is £ at ^ ucat ; on and maintenance 

contention that the intention of the set “° settlement The reason is obvious, 
expenses were the dominant purple o til tQ be rep elled by a discretion 

The dominant object is never allowed b. This power to stop is consistent 

conferred ou the tntc.ee, to ».p > iuSoS ™in.c„ P a„ce espouses 

with the intention of the settlor to treat ftb trust n amelv, charities are 

as secondly objects only after the primary purp i b j e conclusion that the 

fulfilled. The tenor of the document points to the mescapao. ^ ^ benefit the 

pre-dominant and overwhelming mtea on ^ expenses for the charities 

charities and provide- for the same not onjbj^ accumulation of income 
as the first and foremost : direction but only for the purpose 
and purchase of properties out ot tne saiu 

of chanties. Ckiurt should not have 

A contention was raised by the ^ppe an nt of Maintenance of the appel- 

reversed the finding of the trial! Courtfor Th . P > conclusion that there was 

lant at Rs. 50 per mensem. The High Court came to tnc^ ^ ^ Court the con- 

no legal principle to sustain this increase 1 repeated, viz., that this was a case 
tention which was raised in the High Co ^ . doctrine applies where a charita- 
where the cj-pres doctrine would apply - A “ X / d the Court applies the property 
blc trust is initial I v impossible or impractica resembling the original trust. 

V-pres, viz., to some other charities as nearl J a P expenses are neither charaitable 
In the present case, the maintenance and education exp 

mm, nor similar object of chari^ ^missed ^ ^ Thc appc ,l a „, 

For these reasons* the appeal fail- an 

will pay the court-fees. App'-d dismissed. 


[End of Volume (1970) I S.C.J. (Kefoets.)] 
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NOTICE 

Volume XLII (1970)1 S. C. J. -will end with tMs Part. The 
index for the Volume will be issued in due course. 

The first part for (1970) II S. G. J. will be issued on 1st July. 70. 
It will be sent by V.P.P. for Rs. 21-25 to realise the second halfyearly 
subscription to subscribers who have not paid their subscription 
before this date. Subscribers who do not want a V.P.P. to be sent 
are requested to remit their subscriptions by M.O. sufficiently in 
advance. 

Madras4 1 Manager, 

15— 6— ’70 j Supreme Court Journal. 
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